#34(L) | 7/13/64
Memorandum 6L=l4g

Sub,jee‘h:r Study No. 34(L) - Uniform Rules of Evidence (Evidence Code - Divisionr
- 10 - Hearsey Evidence)

: Attached to this memorandum as Exhibit I is a letter from the Laseen County
ﬁar Assoclation. iﬁé gection mumbers véed in the original letter have been
revised to conform to the current nurbering system.

' You will also receive with this memorandum & revised Division 10 of the
ﬁvidence Code, relating to hearsay evidence. The comments to the sectlons
#ppear separately and alsc are attached; they should be read together with

(j' %he sect}ops to which they relate. The following matters should be especlally

pote&:

?rganizstion of the dlvision
' At the beginning of the division, there is a divisional ocutline showing all

%f the sections in the divieion. You will note that Chapter 2 hae been organized

into articles pursuant to your directives at the June meeting. In organizing
%he chapter into articles, we moved some of the sections arcund in order to -
;chieve s more logical organization of the chapter. The article on Confessiohs
;nd Admissions snd Declarations Against Interest are now at the beginning of the
&ivision Instead of Prior Statements of Witnesses; and Former Testimony, which
ias second, has been placed between Official Reports and Judgments.

Orgenlzational problems relating to the varioue sections relating to

jritings will be presented in the memorsndum relating to Division 11.
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Drafting of hearsay rule end exceptions; Section 1200

(1} Section 1200 formerly stated that "Hearsay evidence is inadmissible
except a8 provided in Chapter 2 . . . ." Chapter 2 contained a section pro-
viding an exception for any hearsay evidence declared to be admissible by
statute. The section formerly appearing in Chapter 2 has been deleted, and
instead Section 1200 is now introduced by "Except as provided by statute . . . ."

(2) Should hearsay exceptions be limited to those created by statute?
The New Jersey Supreme Court Committee has revised their equivalent of this
section to read:

Evidence of a statement which 1s made other than by a witness
while testifying at the hearing cffered to prove the truth of the
matter stated 1s hearsay evidence and is inadmissible except as

permitted by rule of law established by statute or declsion or by
exceptions provided in Rules ©3(1) through 63(32). [Empbacsis supplied.]

(3) Section 155 defines "hearsay evidence" as "evidence of a state-

ment . « . ." Sectlon 1200 provides that hearsay evidence is inadmiseible

except a8 provided by statute. Accordingly, to be accurate, our exceptions

should be worded:

wl Evidence of a statement 1s nct rade inadmissible by the hearsay
TWLE & & & o

Many of them formerly read:
L statement is nct mede incduissible ty the learvay rule,
We have revised the sections in Chapter 2 to read, "Evidence of a statement

1

« « o as suggested above.
(4) The meaning of the hearsay rule depends largely on the definition
of "stetement” in Section 225:
"Statement” means not only an oral or written expression but also
nonverbal conduct of & person intended by him as a substitute for words

in expressing the matter stated.

Although the definition is technically accurate, the form of expression, "not
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only « . . but also . . .", does not seem to be clearly limiting. In other
words, the section does not clearly state that nonverbal conduct that is not
intended as a communication cannot amount to a "statement." We suggest that
the meaning would be clearer if the sectlon were revised to read:
"Statement" means (a) an oral or written verbal expression or (b)

nonverbal conduct of a person intended by him as a substitute for words
in expressing the matter stated.

3ection 1201

The lassen County Bar apparently thinks the section is necessary but
should be rejected. See Exhibit I. See the Comment to the section for a

typlcal example of an application of the section.

Section 1202

The Lassen County Bar also eriticized this section. See the Comment fo:

the underlying rationsle.

Section 1203

This section is new. It was added pursuant to the direction of the
Commiseion at the last meeting. The Commission asked the staff to prepare a
draft that would be applicable to all hearsay exceptions except those, such as
admissions, where considerstions of peolicy indicate that the prineiple of the
section shenld not apply.

The exclusions are in subdivisions (b) and (¢). Parties are excluded
becsuse a party should noé have the right to cross-examine himself. Agents,
partpers, or employees of a party are excluded in order to restrict the right
of a party to cross-examine hls own representatives. The persons mentioned
in (3) are excluded because they are, in effect, parties. The persons excluded
in (1), (2), and (3) are comparable to those mentioned in C.C.P. § 2016{d)(2)
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£.5 persons whose depositions may be used for any purpoee by the adverse party.
Witnesses are excluded under (4) because the right of cross-examination of
witnesses should be determined by which party called the witness. A party
ehould not have the right to cross-examine his own witness merely becavse, for
example, the adverse party impeaches him with an inconsistent statement.

The exclusions in (c) may not be necessary in the light of (b). However,
tae reference to the articles does pick up some items of hearsay that would not
be picked up by (b). BSee the divisional outline. Exclusion of the additional
itemg--guch as judgments--seems desirable. Are there any other forms of hearsay

listed in the divisional outline that should be included?

Section 1204

Section 1204 is new. It has been added pursuant to the decision of the

Commission at the June meeting.

Section 1205
The Commission approved URE Rule &4 in principle at the last meeting.
However, all of the Commissioners who approved the rule were not present when
the specific matters to be included were considered. As there was neither
enough votes to fill in the substance of the rule nor enough to disapprove
the rule, the matter was deferred for later consideration when & more adequate
quorum would permit disposition one way or the other.
To summerize briefly, the Commission originally decided to reject Rule 64
on the ground that discovery was sufficient. It was pointed out in the comments

recelved that dlscovery 1n criminal cases does not supply the deficiency. In

Memorandum 64-31 (distributed last month) we discussed the scope of the
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nrosecution®s right of discovery in criminal cases. To summarize the discussion

there, it seems possible that under Jones v, Superior Court, 58 Cal.2d 56 {1962)

and People v. Lopez, 60 A.C. 171 {1963) the defendant can be ordered to furnici

the prosecution with the names and addresses of the witnesses he will call and
aleo any wrltten statements or notes of statements by such witnesses.

To decide what subdivisions should be included in Section 1205, please
refer to the divisional outline where all of the hearsay exceptions are listed.

New Jersey's revised version of Rule 64 now includes:

(3} - Evid. C. §§ 1291, 1292 (18} - Evid. C. § 1316
(15) - Evid. €. § 1280 (19) - Evid. C. § 1600
(16} - Bvid. €. § 1281 (21) - Evid. €. § 1301
(17) - BEvid. C¢. §§ 1284, 1510 (29) - Bvid. C. § 1330

The policy underlying Rule 64~-to give the adverse party adequate opportunity
%o check the accuracy of the originsl hearsay and an opportunity, if desired,
to cross-examine the declarant under Section 1203--suggests that the followin
matters might be Included:

All official writings, whether specified in Chapter 2 or not.

Articles 7 (business records), 8 (official reports), 9 (former testimony -
and 13 (dispositive instruments and ancient writings),

Sections 1315 (church records), 1316 (marriage, beptismal, and similar
certificates).

So far as the form of the section 1s concerned, New Jersey's last version is
as follows:
Whenever a staterent admissible by reason of paragraphs . . . ig in
the form of a writing, the judge may exclude it at the trial if it
appears that the proponent's intention to offer the writing in evidence

was not made known to the adverse party at such a time as to provide him
with a fair opportunity to prepare to meet it.
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Section 1206

The Iassen County Bar again suggests that all hearsay exceptions be

brought within the Evidence Code.

Section 1223
The language of Section 1223 has not been presented to you bhefore. It

has been revised, however, in accordance with the Commission's instructions

given at the last meeting.

Section 1226

Suppose the following case: A suffers damage for which B is liable. P
compensates A pursuant to some legal obligation to do so and becemes subrogated
to A's right against B. B disappears, so that A's right can be asserted only
egainst D surety company who has agreed to compensate those injured by B. In
the action of P against D, P can introduce an admission by B under Secticn
7226, But it seems unlikely that D can introduce an admission by A unless it
elso gqualifies as a declaration against interest.

As a matter of policy, shouldn't the position of the respective repressinbtz-
tives be the same? We suggest that Section 1226 be amended to refer 1o a
"right" as well as tc a "llability, obligation, or duty" of the declarant.

A similar problem exists in wrongful death cases. Under existing

Californis law, an admission by a decedent is not admissible against his heirs

or representatives in a wrongful death action brought by them. Hedge v. Williams,

131 Cal. 455, 460 {1901); Carr v. Duncan, 90 Cal. App.2d 282, 202 P.24 855 (1949);

Marks v. Reilssinger, 35 Cal. App. 4k, 169 Pac. 243 (1917}. The reason is that

the action 1s a new action, not merely a survival of the decedent's action.
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Hence, the decedent is not in "privity" with the plaintiff.

This rule is severely criticized in Carr v. Duncan, supra, 90 Cal. App.2d

st 285, where it i1s pointed cut that the California rule is distinctly in the
einority:

It would seem that since contributory negligence of a decedent may
defeat the action of his helrs or representatives, evidence of his
declsrations or admisslons pertinent to the issue of centributory
pegligence should be admitted . . . just ag evidence of the defending
party's declarations are admitied against him on the issue of
negligence.

Should a provislon be added to meke the admissions of the plaintiff's decedent
admissible against the plaintiff? If so, the following is suggested:
1227, Evidence of a statement ig pot made inadmissible by the

hearsay rule when offered sgainst the heirs or personal representatives
of the declarant in an action for the wrongful death of the declarant.

Section 1230

This sectlon has been substantisliy revised 1n the interest of simplicity.
Changes from the last approved version are shown below in strikecut and
underline:

[€a}--As-used-in-this-seetion-deelaration-against-interest -neans |
Evidence of a statement [kas] by a declarant having sufficient
knowledge of the subject is not made inadmissible by the hearsay rule if
the statement, when made, was so far contrary to the declarant's
pecuniary or propriletary Interest, or sc¢ far subjected him to the risk
of civil or criminal 1iability, or so far tendered to render invalld
a claim by him against another, or created such a risk of making him
an object of hatred, ridicule, or social disgrace in the commnity,
that & reasonable man in his position would not have made the statement
unless he believed it to be true.

[{6)--A-deelaration-againss-interect-ic-not-wade-inodmiseible-by
the-keargay-rule-ifs

{2)--The-deedarans-ic-not-a-parsy-to-the-acsion-in-which-4he
gsasepent-is~9ffereds-and

£2)--The-declarant-kad-suffieient-knewledge-of-ske-enubiects ]
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You will note that the revised version has no counterpart for former subdivisioa
(b)(1). The requirement that the declarant be a mnon-party was originally placed
in the rule to avold the necessity for making the section inapplicable to the
defendant in a criminal case. The original URE rule made the section inapplicable
o the criminsl defendant. With Section 1204 in the Evidence Code--requiring
all hearsay statements offered aginst criminal defendants to be sdmissible
against the declarant under the confessions rule--the need to distinguish
between criminal defendants and others, nonparties and parties, etc., has
disappeared. Since the classification of the statement of & party as an
admission or a declaration against interest is solely of academic interest in
the light of the changes made Ly the Commission in the Evidence Code, we do

not believe there ie any need to continue former subdivision (b){1).

Sections 1235 and 1236

These sections were previcusly in one section. We have split them for the
sake of simplicity. We have alsc simplified the ianguage of the opening
paragraph. The opening paragraph formerly read:

A statement made by & person who is a witness at the hearing, but
not made at the hearing, ls not made inadmissible if made by him while
testifying and the statement is:

The detalled conditions for the admissibility of a prior consistent statement
have been removed from Section 1236 and a cross-reference to Section T88
substituted. The admiesibility of such statements depends on conditions

more germane to credibility than to hearsay. Bence, we belleve the conditions

of admigsibility should be stated in the section dealing specifically with

the admissibility of such evidence on the issue of credibility.

-8-
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Section 1237

The Iassen County Bar opposes that portion of the recorded memory section
that permits evideunce of memory recorded by another 0 be admitted.

The New Jersey Commlittee has approved cur version of this section in liew
of the URE rule that it originally recommended. There are some modificstions
of our provision in the New Jersey version that deserve some consideration.
They are:

Evidence of 2 statement previocusly made by a witness is not made
inadmissible by the hearssy rule 1f the statement would have been
admisgible if made by him while testifying [a%~ihe-hearimg] and the
statement concerns a matter as to which the witness has [se] in-
sufficient present recollection to enable him to testify fully and
accurately and [4@] contained in a writing which:

[subdivieions (&) and {b) are identical with Section 1237.] and

(c) 1e offered after the witness has testified that the statement
he made was a true statement of such fact, provided that where the
witness remembers only & part of the contents of a writing, the part
he does not remember may be read to the jury but shall not be intro-
duced ag a written exhibit over objection. [s-g=d

£3)--Is-effored-afser-the-writing- i6-autbenticated-ns-an-aceuraie
reeord-of-the-staterensy |

Section 1240

The New Jersey counterpart of subdivision {b) now reads:
Was made while the declarant was under the stress of a nerwvous

excltement caused by such perception, in reasonable proximity to the
event, and without opportunity to deliberate or fabricate.

Section 1242

The Iassen County Bar approved the section; but the New Jersey committee

restricted it to criminal cases.

Sections 12501252

Apparently, the words "state of mind, emotion, or physical sensation
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{including a statement of intent, plan, motive, design, mental feeling, pain,
or bodily health}" in Section 1250 include "symptoms, pain, or physical
sensation” within the meaning of Section 1252. Thnis conclusion is reached
because the equivalent of Section 1252 was included in the URE only because
Section 1250 excludes evidence of a statement narrating a wmemory of a past
mental or physical state. Hence, Section 1252 was necessary to permii evidence
of statements of previcus symptoms to be given. Evidence of existing symptoms
was covered by the general langusge.

If the words ueed in Section 1250 include symptoms, the words used in
Section 1251 alsc include symptoms, for the same words are used. Hence, there
are two sections permitting statements of previcus symptoms to be admitted--
Sections 1251 and 1252. There are some dlfferences in the conditions of
admissibility stated in the two sectlons. Under Section 1251, the declarant
mist be unavailable, and the evidence is admissible to prove only the prior
mental or physical state=-the prior mental or physical state cannot be used
as a basis for inferring some other fact. Under Section 1252, the sitatement
met be mede to a physician for the purpose of irestwent; but the declarant
need not be unavailable, and the previous symptoms, palh, etc. may be used as
circomstantial evidence so long ss it is relevant to an issue of the declarant's
bodily condition.,

The foregoing is pointed out only to make sure that the Commission intends
the differences. If Section 1252 is to be the only section relating to previous
symptoms, Section 1251 should be modified by deleting "physical sensation',
"pain", and "bodily health”.

The New Jersey counterpart of this article contains an exception for a

statement if it
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described to a physician coneulted for purposes of treatment the-
inception, general character of the cause or external source of =~
symptoms, pain, or physical sensation where such description was

' i pertinent to diagnosis and treatment. :

Section 1261

The Iassen County Bar reports that it has grave doubts concerning the

section.

Section 12?1

The opening paragraph and firat subdlvision of the section have been
modified somewhat. The former language was:

A writing offered as a record of an act, condition, or event is
not made inadmissible by the heargsay rule 1f:

* * * * *

{b) It was made in the reguler course of a business, at or near
the time of the acet, condition, or event; . . . .

We think it 1s more accurate to say, insofar as the hearsay rule is concerned,
thet the hearsay rule does not exclude evidence of & writing made as a business
record of an act, condition, or event when such evidence is offered to prove

the act, condition, or event. Accordingly, the section has been revised to

read as it appears in the Evidence Code drafi. Usually, of course, the "evidence
of & writing" mist be the writing itself. Section 1500 {the best evidence

rule). But secondary evidence of the writing may be used in exceptionsl

situations.

Section 1272

Note that in Section 1271 the judge is reguired to find that the "sources
of information and ‘method and time of preparation" of a business record offered

to prove the truthﬂof-its content "were such as to indicateﬁité:tfuatwnrthiness "
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This seems to indicate that the Jjudge must be convinced of the reliability of
the business records invelved., On the other hand, Section 1272 merely requires
that he determine that the "sources of information and method and time of
preparation . . . are such ag to indicate that the absetce of a record . . .

warrants an inference" of the nonocccurrence of the event. This seems to indicate

that the judge mist admit the evidence elther upon evidence sufficient to
sustain a finding or, at most, upon evidence barely tipping the scales of
probvabiiliy.

Should the standards be the same? If so, Section 1272 should be revised
to indicate that the sbsence of & record "is trustworthy evidence" of the
nonoceurrence of the event.

The differing standards atem to a certain extent from the fact that Section
1271 clearly involves hearsay, vhile Section 1272 technleally involves circum-
stantial evidence--not hearsay. However, the problems are similar. Under
Section 1271, it is the employee who cbserved and reported the event who cannot
be cross-examined--hence, the high standard of reliability. Under Section 1272,
we are relying on that same employee's failure to report. Cross-examination
of the employee seeme Just as needful as 1f the employee had expressly stated
that the unreported event did not occur. Since, in either case, we are relying
on the perceptions of persons not before the court, there seems to be good

reason for imposing the same standards of admissibility on both kinds of evidence.

Section 1280

The New Jersey Committee added the following to the official reports
exceptlon:

A statement . . . [is not inadmissible under the hearsay rule] if in
the form of . . . statistical findings made by such a public official

<12




()

C

[of the United States or of a state or territory of the United States)
whose duty 1t was to inovestigate the facts concerning the act, condition,
or event and to make statistical findings.

Copy of official writing

In the last draft of the hearsay division, a section followed what is now

Section 1281 that read:
A writing that is a copy of a writing in the custody of a public

employee 1s not made inadmissible by the hearsay rule when offered

to prove the content of the writing in the custody of the public

employee.
The section has been deleted as unnecessary. The problem to which it relates
is covered by Section 1510. Moreover, the section did not state & hearsay
exception. A copy is not hearsay evidence of the original if there is direct
testimony that it is s copy of the original. The hearsay problem, if any,

relates only to certified copies, and even then the hearsay evidence is the

certification, not the copy.

Section 1290

At the last meeting the Commndssion decided to include testimony given in
an arbitration proceeding within the definition of "former testimony" if the
testimony was reported by an official reporter. Subdivision (d) is designed
to carry out that decision. An official reporter is one who has been appointed
to act as such by the courts. Gov. C. § 69941. A certified shorthand reporter
is one who bas been found qualified to serve as an officisl reporter. Gov. C.

§ 69942,

Section 1311

The New Jersey equivalent of subdivision (&){2) reads:

The declarant was otherwise so intimately associated with the other’'s
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famlly as to be likely to have accurate Information concerning the
natter declared.

The foregoing is the same as our subdivision, except that our subdivision goes

on to say:
and made the statement {i) upon information received from the other or
from a person related by blood or marriage to the other or (ii) upon
repute in the other's family.

We suggest that this additional language in our version of the exXception could

be deleted without harm to the rule.

Section 1314

Section 1314 is new. We broke up the section in the last draft relating
to community reputation. Most of the section appears in Article 12, but
inasmch as this portion of the section relates to family history, we moved it

into thig article.

Section 1315

At the May meeting, the Commission instructed the staff to add a provision
to the Evidence Code making an exception to the hearsay rule for recitals of
Tamily history contained in church records that are otherwise admissible as
business records. Sectlon 1315 i1s the section designed to carry out that
decleion. The phrase "church, religious denomination, or society" is taken

from the existing statute on church records. C.C.P. § 1919a.

Section 1316

The Commlgsion, at the May meeting, alsgo instructed the staff to broaden
the provision in the RURE relating to marriage certificates so that it would
apply to baptiemal, confirmation, and similar certificates. Section 1316 is the

gection designed to carry out that decision.
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Section 13k0

The Iassen County Bar suggests the addition of a foundational showing
"as to how widely [such publications] are accepted, or by vhom published, or

some fact insuring their reliability."

Section 1341

The lew Jersey version of this rile now reads:
An expert witness may refer to and read excerpts from learned

treatises in support of his testimony provided notice is given before
trial when reference thereto in the direct testimony is contemplated.

Added exception

The New Jersey Committee has added the following exception:

In a civil proceeding, a statement made by a person unaveilable as
8 witness because of his death is admissible if the statement was made
in good faith, upon the personal knowledge of the declarant, and there
is circumstantial probebility that the statement is trustworthy.

Respectiully submitted,

Jogseph B. Harvey
Assistant Executive Secrebtary




Memo B4-Lg _LIUIBIT I

PAUTA A. TENNART
Attorney At Iaw
Susanville, California

March 31, 1964

Mr. John H. DeMoully

Executive Secretary

Califoyrnia Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California 54305

Re: Tentative draft of Proposed Statute
Sections Relating to Hearsay Evidence

Dear Mr. DeMoully:

The local Bar generally felt that Section 240 on the unavailability
of a witness was a clarification and assistance and hence approved it.

Section 1201, while it was gebherally received as necessary, was
rejected on the ground that this was treading on an amorphous area in
which a great amount of difficulty and argument cculd ensue.

Section 1202 was criticized on the ground that from the defense
point of view a witness should be given an opportunity to explain his
inconsistent statement or other conduct. My personal view and that of
two other lawyers was that it tended generally to bring out the truth
and should be accepted.

Under Section 1206, as I have repeatedly said, the local BEar feels
that the retention of certain admissions of hearsay evidence in the
particular codes is going to result in a great amount of difficulty and
reguest that it be included in the new code of evldence as well as being
cross indexed to the particular code applicable.

Opposed that portion of Section 1237 which allows the use of a
record made by a person other than the witness or under his dilrection.
Section 1292 received doubtful approval but there was the general con-
sensus that it would allow the admission of necessary and helpful evidence.

Approved 1242.

Approved 1.230.

Approved 1260.



Mr. John H. Ueboully March 31, 1964

Hed grave doubts as to 1261.
Approved 1310.

Approved 1314, 1320, 1321, 1322.
Approved 1330.

Approved 1340 with the additional requirement that there be some
showing as to how widely they are accepted, or by whom published, or
some fact insuring thelr reliagbility.

Sectlions not commented on in this letter received no comment ugpon
discussion. I am sure that you will be well aware of the fact that the
comments and reports concerning the various sections which have been
here made were the result of a rather sketchy presentaticn since to have
explained in detail the various sections would have taken an unwarranted
length of time and some of the cobjections and approvals I am sure are the
result of first blush impressions, some were the expression of merely the
more vocal members of the Bar and some were the result of the decision in
a particular case which had just affected the spesker.

I hope that this will be of some assistance to you although I feel
in my own mind that it is far from an adequate or comprehensive reaction
of the practicing members of the loeal Bar.

Yours very truly,

(Mrs.} Paula A. Tennant
President
lassen County Bar Assoclation

PAT/dc

-



(
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DIVISICN 10, HEARSAY EVIDENCE

CHAFPTER 1. GCNERAL PROVISIONS

$1200. The hearsay rule,

Commnent , Section 1200 states the hearsay rule. That hear-
say evidence 15 Inadmissible unless the evidence is wvithin an

exception to that rule has been the lew of California sinee the

earliest days of +the state. See, e.g., People v, Bob, 29 Cal.2d 321,

175 P.2d 12 (1946); Kilburn v. Ritchie, 2 Cal. 145 (1852). Nevertheless,

Section 1200 is the [irst statutory statement of the rule. Code of Civili
Procedure Section 1845 (superseded by Evidence Code & 702) permits a witness
to testify eoncerning those facts only that are personslly known to him
"except in those few express cases in whieh . . . the declarations of others,
are admissible”; and that section has been considered to be the statutory

basis for the hearsay rule. People v. Spriggs, 60 Cal.2d __, __ , 389

F.24 377, 380, 36 Cal. Rptr. 841, Obk {1964}, It has been recognized,
hovever, as an lnsufficient basis for the hearsay rule, The section merely
states the requirement of personal knowledge, and a witness testifying to
the hearsay statement of ancther must have personal knowledge of that state~
ment just as he must have personal knowledge of any other matter concerning
which he testifies. Sneed v. Marysville Gas etc. Co., 149 Cal. TOk, 708,

87 Pac. 376, 370 {1906).
Under Section 1200, exceptions to the hearsay rule must be created by

statute. This will change the California law; for inasmuch as the rule
excluding hearssy was mot statutory, the courts have not been bound by

the statutes in recognizing exceptions to the rule. See, People v. Spriggs, 60

Cal.2d _ , _ , 389 P.2d 377, 360, 36 Cal. Rptr. Bh1, 84k (1964).
~1000~ § 1200
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“Hearsey evidence" is defined in Section 155 as "evidence of a state-
ment made other than by a witness vhile testifying ait the hearing that is
offered to prove the truth of the matter stated.” Under existing case law,

too, the hearsay rule applies only to out-ofwcourt statements that are

of fered to prove the truth of the matter asserted. If the statement is

offered for same purpose other than %o prove the fact stated therein, the

evidence is not objectionable under the hearsay rule, Uerner v, State Bar,

24 cal.2d 611, 621, 150 P.2d 892, (194h); Smith v. Whit{ier, 95 Cel.

279, 30 Pac. 529 (1892). See WITKIN, CALIFORNIA EVIDENCE §§ 215-218 {1958},
The word “"statement" that is used in the definiiion of "hearsay evidence"

is Cefined in Section 225 as "oral or written expression” or "nonverbal

contuct . . o intended ., , . as a substltute for words in expressing the

metier stated,” Hence, evidence of a person's out-of-court conduct is not

inadmissible under the hearsay rule expressed in Section 1200 unless that

conduct is clearly assertive in character. Nonassertlve conduct is not hearssy.
Some California cases have regarded evidence of nonassertive conduct as

hearsay evidence if 1t is offered to prove the actor's belief in a particular

fact as & basls for an inference that the fact believed is true. See, e.g.,

Estate of De laveage, 165 Cal. 607, 624, 133 Pac. 307, {1913){*"tbe

manner in vhich a person whose sanity is in question vas treated by his
family is not, taken slone, competent substantive evidence tending to prove
insanity, for it is a mere extra-judiclal expression of opinion on the part

of the family"); People v, Mendez, 193 Cal. 39, 52, 223 Pac. 65, (1924}

("Circumstences of flight [of other persons from the scene of a crime] are
in the nature of confessions ., . . and are, therefore, in the nature of hearsay
evidence"),

=1001-
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Prepared for July 1964 Meeting
Cther California cases, however, have admitted evidence of nonassertive
conduct 8B evidence that the belief giving rise to the conduct was based

on fact. See, e.g., People v. Reifenstuhl, 37 Cal. . pp.2d 402, 99 P.2d

564 (1940){hearing denied)}{incoming telephone calls made for the purpose
of placing bets admissible over hearsay objection to prove that place of
reception was bookmeking establishment).

Under the Evidence Code, nonassertive conduet is not regarded as hearssy
for wwo reasons: First, such conduct, being nonassertive, does not involve
the veracity of the deelarant; hence, one of the principal reasons for the
hearsay rule-~-to exclude declarationz where the veracity of the declarant
camnot be tested by cross-examination--dces not apply. Second, there is
frequently a guarantee of the trustwortihiness of the inference to be drawn
from such nonassertlive conduct because the actor has based his actions on
the correctness of his belief. To put the matter another way, in such case-
actions spesk louder than words,

O0f course, if the probative value of evidence of nonassertive conduct
is outweighed by the likelihood that such evidence will confuse the lssues.
mislead the jury, or consume too much time, the judge may exclude the evidence

under Section 352.

§ 1201. Muitiple hearsay.

Comment. Section 1201 makes it possible to wuse admissible hearsay
to prove ancother statement was made that is also atmissible hearsay. For
example, under Sectlon 1201, an official reporter's transeript
of the testimony at another trisl may be ueed to prove the nature of the
testimony previously given (Section 1280), the former testimeny may be used
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as learsay evidence {under Section 1291} to prove tiat a party made an
aduizsion. The admission is edmissible {Section 1221) to prove the truth
of the watter stated. Thus, under Section 1201, the evidence of the
admission contained in the transeript 1s admissible because each of the
heairzay statements involved is within an exception to the hearsay rule.
Althovugh no Califcornia cmse has been found where the admissibllity of
"muliiple hearsay” has been analyzed and discussed, the practice is
apporently in accord with the rule stated in Section 1201 See, e.g.,

People v. Collup, 27 Cal.2d 829, 167 P.2d Tik (1946)(transcript of former

testimony used to prove admission}.

§ 1202, Credibility of hearsay declsrant,

Comment. Section 1202 deals with the impeachment of one whose hearsay
statement is in evidence as distinguished from the impeacliment of a witness
wio has testified. It has two purposes. First, it makes elear that such
eviience ig not to be excluded on ti:e ground that it is collateral. Second,
it makes clear that the rule applying to lmpeachment of a witness--that =
witness may be impeached by a prior inconsistent statement oniy if he is
provided with an opportunity to explain it--dces not apply to & hearsay
declarant.

The California courts have permitied & party to impeach hesrssy evidence
given under the former testimony eXception with evidence of an inconsistent
statement by the hearsay declarant, even though the declarant had no
opportunity to explaln or deny the inconslstency, vlen the inconsistent

staicment was made after the former testimony was given. People v. Collup,

27 Cal.2d 829, 167 P.2d 71k (1946)}. The courts have also permitted dying

-1003- § 1201
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declarations to bhe impeached by evidence of comtradictory statements by

the deceased, although no foundation was laid. People v. Lawrence, 21 Cal.

[l

365 (1863). Apparently, however, former testimony mey not be impeached by
evidence of an inconsistent statement made prior to the former testimony
unless the would-be impeacher either did not know of the inconsistent
statement at the time the former testimony was given or provided the
declarant with an opportunity to deny or explain the inconsistent statement.

People v. Greemwell, 20 Cal. App.2 266, 66 P.2d 6Tk {1937) as limited by

‘People v. Collup, 27 Cal.2d 829, 167 P.2d 714 (1946).

Section 1202 substitutes for this ecase law a uniform rule permitting

a hearsay declarant to be impeached by inconsistent statements in &1l cases,

whether or not the declarant has been given an opportumity to deny or
explain the inconsistency. If the hearsay declarant is unavailable as a
witness, the party against whon the evidence is admitted should not be
deprived of both his right to ecross-examine and his right to impeach. Cf.,

People v. Lawrence, 21 Cal. 368, 372 (1863). If the hearsay declarant is

avallable, the party electing to use the hearsay of such a declarant should
have the burden of c¢alling him to explain or deny any alieged inconsistencies.

Cf eourse, the trial Jjudge may curb efforts to impeach hearsay declar-
ants if he determines that the inouiry is straying into remote and collateral
matuers. Section 352.

Seetlon 1202 provides that inccnsistent statements of a hearsay declarant
may not be used to prove the truth of the matters siated, In comtrast,
Section 1235 provides that evidence of prior inconsistent statements made
ﬁy a trial witness may be admitted to prove the truth of the matters etated.

Unless the declarant is a witness and subject to cross-examination upon the

-100k- § 1202
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subject matter of his statements, there is not a suificient guarantee of
the itrustworthiness of his out-of-court statements to wayrant their
recepiion as substantive evidence unless they fall within scme recognized

exception to the hearsay rule.

§ 1203. Cross-examination of hearsay declarant.

Ccmment . Hearsay evidence ie generally excluded from evidence because
of the lack of opportunity for the adverse party to cross-examine the

heayrsay declarant before the trier of faet. People v. Bob, 29 Cal.2d

321, 325, 175 P.2d 12, (1946), 1In some situations, hearsay evidence is
admitted because of some exMcepticnal need for the evidence and beecause there
is scme cireumstantisl evidence of trustworthiness that Justifles a violation

of a party's right of cross-examination. People v. Irust, 47 Cal.2d 776,

785, 306 P.23 k8o, (1957); Turney v. Sousa, 116 Cal. App.2d 787, 791,

30k P.2d 1025, {1956).

Iven though it is necessary or desirable to pernit some hearsay evidence
to Tte received without guaranteeing the adverse party the right to eross-
examine the declarant, there seems to be no reason to prchibit the adverse
party from crogs-examining the declarant altogether. The poliey in favor
of cross-examination that underlies the hearsay rule, therefore, indicates
that the adverse party should be accorded the right to call the doeclorant
of o statement that bhas been recelved and to cross-examine him concerning
the subject matter of his statemen:.

Hence, Section 1203 has been included in the Lvidence Code to reverse,
inscfar as a hearsay declerant is concerned, the traditicnal rule that a
witness called by a party is a witness for that pariy and may not be cross-
examined by him. As a hearsay declarant is in practical effect a witness
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against that party, Section 1203 gives the party apeinst whom a hearsay
statement is admitted the right to call and cross-examine the hearsay
declarant concerning the subject matter of the hearsay statement just as
he has the right to cross-examine the witnesses who appear personally and

testilfy against him at the trial.

§ 1204, Hearsay statement offered against eriminal defendant,

Comrent. In People v. Undervocd, 61 Cel.2d  ,  P.23 » 37 Cal, Rptr.

313 {156k4), the California Supreme Court held that a prior inconsistent
statement of a witness could not be introduced to lupeach him in a criminal
trial when the prior inconsistent statement would have been insdmizsible

as an involuntary confession if the witness had been the defendant. Section

1204 applies the principle of the Underwoed declsion to all hearsay stateme -

§ 1205. Pretrial delivery of copy of certain hearsay statements.

Comment. [The form of this rule has not yet Leen formulated. ]

§ 1206, Ho implied repeal.

Comment. Although some of the statutes providing for the admissicu
of hearsay evidence will be repealed when the Evidence Code 1s enacted, therc
will remein in the variocus codes a number of statutes which, for the most
part, are narrowly drawn to make a particular type of hearsay evidence
admissible under specifically limited circumstances. It is nelther desirable
nor feasible to repeal these statutes. Section 12C6 makes it clear that these
statutes will not be impliedly repecled by the enactment of the Evidence

Cote.

§ 1203
§ 120k
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CHAFTER 2. EXCEFTICHS TO THE HEARSAY RULE

Article 1. Confessions and Admissions

§ 1220. Confession or admissicn of eriminal defendant.

Comtent, Section 1220 restates the existing lav governing the
admissibility of the ¢onfession or admission of & defendant in a eriminal

aciion. People v. Jones, 24 Cal.2d 601, 150 F.2d 801 (194k4); People v. Rogers,

22 Cal.2d 787, 141 P.2d 722 (1943); Pecple v. Loper, 159 Cal.6, 112 P. T20

(1910); People v. Speaks, 156 Cal. ~pp.2d 25, 319 P.2d 709 (1957); People V.

Heney, 46 Cal. iApp., 317, 189 Pac. 338 (1920); Peoplc v. Liscoba, 14 Cal.2d

403, 9bP.2d 569 (1939); People v. Atchley, 53 Czl.2d 160, 346 P.2da 764 (1959).
See also Tentative Recommendation and a Study Belating to the Uniform Rules

i >, b CAL. 1AV
REVISION COMM'N, REP., REC. & STUDIES at L75-482 (1963).

Although subdivision (b) is techniecally unnecessary, for the sake of
completeness 1t 1s desirable to give express recognition to the fact that
any rule of admissibility established by the Legislature is subject to the

requirements of the Federsld and State Constitutions,

§ 1221, Admission of party to civil acticn.

Comment. Section 1221 states existling law as found in Code of Civil
Procedure Section 1870(2). The raticnale underlying thils exception is
that the party cannct object to the lack of the right to cross-examine the
declarant, since the party himself made the statement. Iloreover, the party
can cross-examine the witness who testifies to the party's statement end can
deny or explain the purported admission. The statement need not be one which

would be admissible if made at the hearing. See Shielés v. Oxnard Harbor

Dist., 46 Cal. App.2d 477, 116 P.2d 121 (19k1).

-1007- § 1220
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§ 1222, Adoptive admission.

Comrrent. Section 1222 restates and supersedes subdivision 3 of Code of

Civil Frocedure Section 1870, See Tentative Recomrendaticn and a Study

Relaiing to the Uniform Rules of Dvidence (Article VIII. Hearsay Evidence),

L CAL. IAW REVISION COMM'N, REP., RiC. & STUDIES =t 484 (1663).

§ 17223. Authorized admission.

Corment. Seection 1223 provides a hearsay exception for authorized
efmissions., Under this exception, if a party authcorized an agent to make
statements on his behalf, such statements may be introcduced against the
party under the same conditions as 1f they had been made by the party himself.
Secticn 1223 restates and supersedcs the first portica of subdivision 5 of Ccde

of Civil Procedure Section 1870. Tcontative Reccrmendation and a Study Relating

to the Uniform Rules of Evidence {Article VIII. Hecrsay Ividence), &+ CAL.

147 REVISION COMM'N, REP., REC. & STUDIES at 4Bh-koo (1963).

§ 1024k, Admission of co-conspiraior.

Comment. Sectlon 1224 is a snecific example of a kind of authorized
adnission that is admlssible under Section 1223. UYhe gtatement is admitted
because it is an set of the conspiracy for which the party, as a co-conspirator,

is legally responsible. People v. Lorraine, 90 Cal. App. 317, 327, 265 Fae.

893, (1928). BSee CAL, CCNT. ED. PAR, CALIFCRNIA CRIMINAL LAW PRACTICE
L71i-L72 (1964). Section 1224 restates and supersedes the provisions

of subdivision 6 of Ccde of Civil Procedure Section 1870.

§ 1225. Statement of agent, partner, or employee.

Ccmment. Sectlon 1223 makes avthorized extrajudicial statements
adrnicsible. Section 1225 goes beyord this, making admissible against a party

§ 1222
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specified extrajudicial statements of an agent, pariner or employee, whether
or nct authorized. A statement is admitted under Section 1225, however, only
if it vould be admissible if made by the declarant at the hearing whereas

nc such limitation is applicable to authorized admissions.

The practical scope of Secticn 1225 is quite linited, The spontaneous
statements that 1t covers are admissible under Seciion 12L0. The self-
incuwlipatory statements which it covers are admissible under Section 1230 as
declarations against the declarant's interest. Where the declarant is a
witness at the trial, many other statements covered by Section 1225 would
be admissible as Ilnconsistent statements under Secticn 1235, Thus, Section
1225 has independent significance crly as to unsuthcrized, nonspontaneous,
neninculpatory statements of agents, partners and enployeses who do not
tegtify at the trial concerning the matters within the secope of the agency,
parinership or employment. For example, the chauffeuwr's statement following
an accident, "It wasan't my fault; the boss lost his head and grabbed the

" would be inadmissible as a declaration against interest under Section

wheel,
1230, it would be lnadmissible as an suthcorized admission under Section 1223,
it would be inadmissible under Secticn 1235 unless the employee testified
inconsistently at the triel, it would be inadmissible under Section 1250
unless made spontanecusly, but it would be admissitle wunder Seetion 1225,

Section 1225 goes beyond existing California lav as found in subdivision
5 of Section 1870 of the Ccde of Civil Procedure {superseded by Evidence

Ccde Section 1223). Under existing Celifornia lav only the statements that

the principal hes authorized the agent to make are admissible.  Peterson Bros.

v. iineral King Fruit Co., 140 Cal, 624, 74 Pac, 162 {1903).

~1C0G- § 1225
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There are two justificaticns for the limited extensicn of the exception
for agents' statements provided Ty Zection 1225. First, because of the
relationship which existed at the time the statement vas xade, It is unlikely
that the statement would have been made unless it vere true. OSecond, the
existence of the relatiomship makes it highly likely that the party will be
atle to make an adequate investigaticn of the statement without having to

resort to cross-examination of the declarant in open court.

§ 1226. Statement of declarant whose liability 1s in issue.
Comment. Seection 1226 restates in substance a hearsay exception found
in Section 1851 of the Ccde of Civil Procedure {superseded by Evidence Ccde

Sections 1226 and 1302}. Cf., Butte County v. Morgan, 76 Cal. 1, 18 Pac.

115 (1868); Ingram v. Bob Jaffee Co., 139 Cal. App.2d 193, 293 P.2d 132 {1956);

Standard 0il Co. v. Houser, 101 Cal, App.2d 480, 225 P.2d 539 (1950)}. Section

1226, however, limits this hearsay exception to civil actions. Much of the
evitence within this exception is also covered by Scciicn 1230, whieh makes
admissible declarations against interest. However, to be admissible under
Section 1230 the statement must have been against the declarant's interest
when made whereas this requirement is not stated in Cecticn 1226.

Section 1302 supplements the rule stated in Section 1256, Section 1302
pernits the admission of Judgments against a third perscn vvhen one of the issues
beltveen the parties is the 1iabilily, obligation, or duty of the third person
anC. the judgment determines that liability, obligation, or duty. Together,
Sections 1226 and 1302 codify the holdings of the ceses applying Code of

Civil Procedure Secticn 1851. See Tentative Recommendation and a Study

Relating to the Uniform Rules of DOvidence (Article VIII., Hearsay Evidence),

L cAL, LAY BEVISION COMM'T, REP., REC. & STUDIES at 491-LS6 (1963).

§ 1225
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Article 2. Declaraticns Against Interest

& 1230. Declaration against interest.

Comment. BSection 1230 codifies the hearsay exception Tor declarations
against interest as that exception has been developed in the California

courts. People v. Spriggs, 60 Cal.,2a _ , 389 P.2a 377, 36 Cal. Rptr.

841 (1564). It is not clear, however, whether existing law extends the
declaration against interest exception to include statements that meke
the Jdeclarant anh object of hatred, ridicule, or social disgrace in the
coramunity .

Section 1230 supersedes the partial and lnaccurate statements of the
Geclaraticns asgainst interest exception found in Code of Civil Procedure

Sectiions 1853, 1870(4), and 1946(1). See People v. Spriggs, 60 Cal.2d at .

389 P.2d at 380-301, 36 Cal. Rptr. at 84h-845 (196L).

Article 3. Prior Statements of Witnesses

§ 1235. Prior inccnsistent statement.

Comment, Under existing law, a prior statement of a witness that is
inconsistent with his testimony at the trial is admissible, but because of
the hearsay rule such statements may not be used as cvidence of the truth
of the matters stated. They may be used only to cast discredit con the

testimony siven at the trial. Albert v. McKay & Co., 174 Cal. 451, Ls6,

(1917).
Seetion 1235, however, permiis a prior inccnsistent statement of a

witoess to be used as substantive evidence if the statement is otherwise

~0ll-
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atdinissible under the rules relating to the impeachrent of vitnesses. In
view of the fact that the declarant is in court and may be exsmined and
ecross-examined in regard to hls statements and their subject matter, there
secms to be little reasocn to perpeiuate the subtle Cistinction made in the
cases. LU 1s not realistic to expect a Jjury to understand that they cannct
believe a witness was telling the truth on a former occasion when they
believe the contrary story given at the trial is noiu true. Moreover, in
many cases the prior inconsistent slatement is more likely to be true than
the testimony of the witness at the trial because it was made nearer in
time to the matter to which it relates and is less likely to be influenced
by the controversy that gave rise to litigation,

section 1235 will permit a party to establish a prima facie case by
introducing prior inconsistent statements of witnesses, This change in
the lair, however, will provide a party with desirable protection agalnst the
"turncoat"” witness who changes his story onm the stand and deprives the party

calling him of evidence essential Lo his case.

§ 1236. Prior consistent statement,

Comment. Under existinzg law, a prior statement of a withess that is
consistent with hils testimony at the trial is admiscible under certain
conlitions when the credibility of +the witness has been attacked., The
stecement is admitted, however, only to rehabilitate the witness--to support
his credibility--and not as evidence of the truth of the matters stated.

Pechlie v. Kynette, 15 Cal.2d 731, 753-T754, {1940).

Section 1236, however, permits a prior consistent statement of a witness

to he used as substantive evidence if the statement 1s otherwise admissible

-1012- § 1235
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under the rules relating to the rehabilitation of impeached witnesses.
The resscns for this change In the law are much the same ag those discussed

in the Comment to Section 1235.

§ 1237. Past recollection recorded.

Ccmment. Seetion 1237 provides a hearsay exception for what is usually
refcrred to as "past recollection recorded.” The section makes no radical
departure from existing law, for ius provisions are taken largely from the
provisions of Section 2047 of the Code of Civil Procedure. There are,
hovever, two substantive differences between Section 1237 and existing
Califcrnia law:

I'irst, existing law requires that a foundation be laid for the admission
of such evidence by showing (1) that the writing recording the statement
was nmade by the witness or under his direction, (2) that the writing was
made at a time when the fact recorded in the writing actually occurresd or at
such other time when the fact was fresh in the witnecs' memory and (3)
that the witness "knew that the sarme was correctly stated in the writing."
Under Sectlon 1237, hewever, the writing mey be made not only by the witness
himself or under his direction but also by scome other perscn for the purpose
of recording the witness' statement at the time it ras mede. In addition,
Sectlion 1237 permits testimony of the person who recorded the statement to
be used to establish that the writing is a correct record of the statement.
Sulf{icient assurance of the trustirorthiness of the statement is provided
if the declarant is available to testify that he made s true statement and
the person who recorded the statement 1s available to testify that he
accurately recorded the statement.,

-1013- § 1236
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Secord, under Secticn 1237 the decument or otvher vwriting embcdying the
statement is itself admissible in evidence whereas under the present law
the declarant reads the writing on the witness stand .and the writing is
not otherwise made a part of the record unless it is offered in evidence by

the adverse party.

irticle 4. Spontanecus, Contemporanecus, and Dying Declarations

§ 12h0. Spontaneous statement.

Comment. Section 12%0 is a ccdification of the existing exception to

the hearsay rule vhich makes excited statements admissible. Showalter v.

Vestern Pacific R,R., 16 Cal.2d 460, 106 P.2d 895 (1940); Tentative Recom-

mendation and & Study Relating $o the Uniform Rules of Evidence {Artiele VIII.

Hearsay Dvidence), 4 CAL, IAW REVISION COMM'N, REP., REC. & STUDIES L65-466

(1963). The rationale of this exc:ption is that the spontaneity of such
statements and the declarantis staote of mind at the time when they are made

provide an adequate guarantee of their trustworthiness.

§ 1241. Contemporsnecus statement.

Comment. Section 1241, which provides a hearsay exception for contem-
poraneocus statements, may go beyond existing law, for no California case in
point has been found. ZElsevhere the authorities are conflicting in their
results and confused in their reasoning owing to the tendency to discuss the

prouvlem only in terms of res gestae. See Tentative Recommendatlon and a

Study Relating to the Unifcrm Rules of Evidence (Avticle VIII, earsay

Evicence), 4 CAL. TAW REVISICN COIZi'H, REP., REC., & STUDIES at 466-L468

(15537
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The statements admissible under sutdivisicn (2) are highly trustworthy
because: (1) the statement being simultaneous with the event, there is
no memory problem; (2) there is litile or no +time Tfor calculated misstate-
ment; and {3) the statement is usuelly made to one vho has egual opportunity
to cobserve and check misstatements. In applying this exception, the courts
should insist on actual contemporanecusness; othervise, the trustworthiness

of the statements becomes questionable.

-1015- § 12h1
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§ 1242. Dying declaration.

Comment. Section 1242 is a breoadened form of the well-established
exception to the hearsay rule which gmakes dying declarations admissible.
The existing law--Code of Civil Procedure Section 1870(4) as interpreted by
our courts--makes such declarations admissible only in eriminal honmiclde actions
and only when they relate to the immediate cause of the declarant's death.

People v. Hall, 94 Cal. 595, 30 Pac. 7 (1892); Thrasher v. Board of Medical

Examiners, 44 Cal. App. 26, 185 Pac. 1006 (1919). See Tentative Recommendation

and a Study Relating to the Uniform Rules of Evidence {Article VIII. Hearsay

Evidence}, 4 CAL. LAW REVISION CCMM'W, REP., REC. § STUDIES 472-473 (1963).
The rationale of the exception-~that men are not apt to lie in the shadow of
death--1s as applicable to any other declaration that a dying man might make
a5 it is to s statement regarding the lmmediate cause of his death. Moreover,
there is no rational tasis for differentiating, for the purpose of the . .
admissibility of dylng declarations, hetween civil and crimiral actions, or
among varlous types of criminal actions.

Under Section 1242, the dying declaration is admissible only if 1t would
be admissible 1f made by the declarant at the hearing, Thus, the dying
declaration is admissible only if the declarant would have been a ccompetent

witness and wade the statement on personal knowledge.

Article 5. Statements of Mental or Physical State

§ 1250. Statement of declarant’s then existing physiecal or mental condition.

Comment. Section 1250 provides an exception to the hearsay rule for

statements of the declarant's then existing physical or mental conditicn. It

§ 1242
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codifies an exception that has been developed by the courts.
Thus, under Section 1250 as under existing ilaw, a statement of the
declarant's state of mind at the time of the statement is admissible when that

state of mind i1s iteelf in issue in the ecase. Adkins v. Brett, 184 Cal. 252,

193 Pac. 5 (1920). A statement of the declarant's then existing state of mind
is also admieslible when relevant to show the declarant's state of mind at =a

time prior to the statement. Watenpaugh v. State Teachers' Retirement, 51

€al.2d 675, 336 P.2d 165 (1959); Whitlow v. Durst, 20 Cal.2d 523, 127 P.2d

530 (1942); Estate of Anderson, 185 Cal. 700, 198 Pac. 407 (1921); Williams

v. Kidd, 170 Cal. 631, 151 Pac. 1 {1915). Section 1250 also maekes a staterent
of then existing state of mind admissible to "prove or explain acts or conduct
of the declarant.” Thus, a staterent of the declarant's intent to do certain

acts is admlssible to prove that he did those acts. People v. Alcalde, 2k

Cal.2d 177, 148 P.2d 627 (1944); Benjamin v. District Grand Lodge, 171 Cal. 260,

152 Pac. T31 (1915). Statements of then existing pain or other hodily conditlon

are also admissible to prove the existence of such condition. Bloomberg v.

Laventhal, 179 Cal. 616, 178 Pac. 496 {1919); People v. Wright, 167 Cal. 1,

138 Pac. 349 (1914).

A statement is not admissible under Section 1250 if the statement was
made under such circumstances that the declarant in making such statement had
motive or reason to deviate from the truth. See Section 1253 and the Comment
thereto.

In 1light of the definition of "hearsay evidence" in Section 155, a
distinction should be noted between the use of a declarant's statements of his
then existing mental state to prove such mental state and the use of a declarant's
statements of other facts as clrcumstantisl evidence of his mental state.
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Under the Evidence Code, if the declarant's statements are not being used to
prove the truth of their contents hut are being used as circumstantial evidence
of the declarant's mental state, no hearsay problem 1s involved. See the
Comment to Section 1200.

Section 1250 (b) does not permit a statement of memory or belief to be
used to prove the fact remembered or believed, This limitation is necessary
t0 preserve the hearsay rule. Any statement of a past event ig, of course,
a statement of the declarant's then existing state of mind--his memory or telief--
concerning the past event. If the evidence of that state of mind--the statement
of memory--were admissible to show that the fact remembered or believed actually
occurred, any statement narrating a past event would be, by a process of
circuitous reasoning, admissible to prove that the event occurred.

The limitation in Section 1250(b) is, in general, in accord with the law

developed in the California cases. Thus, in Estate of Anderson, 185 Cal. 700,

198 Pac. 407 (1921), a declaration of a testatrix made after the execution of
a will to the effect that the will had been made at an aunt's request was held
to be inadmissible hearsay "because it was merely a declaration as to a past
event and was not indicative of the condition of mind of the testatrix at the
time she made it." 185 Cal. at 720, 198 Pac. at 415 (1921).

A major exception to the principle expressed in Section 1250(b) was created

in People v. Merkouris, 52 Cal.2d 672, 34k P.2d 1 (1959). That case held that

statements made by the victims of a double homicide relating threats by the
defendant were admissible to show the vietims' mental state--thelr fear of the
defendant. Their fear was not ltself in issue in the case, but the court held

that the fear was relevant to show that the defendant had engaged in conduct
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engendering the fear, il.e., that the defendant had in fact threatened them.
That the defendant had threatened them was, of course, relevant to show that
the threats were carried out in the homicide. Thus, in effect, the court
pernitted the statements to be used to prove the truth of the matters stated

in them. TIn People v. Purvis, 56 Cal.2& 93, 362 P.2d 713, 13 Cal. Rptr. 801

(1961), the doctrine of the Merkouris case was limited to cases where identity
is in issue.

Section 1250(b) is contrary to the Merkouris case. The doctrine of that
case is repudiated because it is an sttack on the hearsay rule itself. Other
exceptions to the hearsay rule are based on some peculiar rellability of the

evidence involved. People v. Brust, 47 Cal.2d 776, 785, 306 P.24 480, (1957).

The excepiion created by Merkouris was not based on any evidence of the
reliability of the declarations, it was based on a rationale that destroys the

very foundation of the hearsay rule.

§ 1251. GStatement of declarant’s previously existing physical or mental condition.

Comment. Section 1250 forbids the use of a statement of memory or
belief to prove the fact remembered or believed. Section 1251, however,
permits a statement of memory or belief of a past mental state to be used to
prove the previous mental state when the previous mental state is ltself in
issue in the case. If the past mental state is to be uéed merely as circum-
stantial evidence of some other fact, the limitation In Section 1250 still
applies and the statement of the past mental state is inadmissible hearsay.

Section 1251 is generally consistent with the California case law, which

also permits a statement of & prior mental state to be used as evidence of that

§ 1250

§ 1251
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mental state. See, e.g., People v. One 1948 Chevrolet Conv. Coupe, 45 Cal.2d

613, 290 P.2a 538 (1955) (statement of prior knowledge admitted to prove such
knowledge). However, Section 1251 requires that the declarant be unavailable
as & witness. No similar condition on admissibility has been lmposed by the
cases. Note, too, that no similar condition appears in Seetion 1250.

A statement 1s not admissible under Section 1251 if the statement was
made under such circumstances that the declarant in making such statement had
motive or reason to deviate from the truth. See Section 1253 apd the Comment

thereto.

§ 1252. Statement of previous symptoms.

Corment. Under existing Californis law, & statement of previcus symptcums
made to a physician for purposes of treatiment is considered inadmissible hearsay;
although the physician may relate the statement as a matter upon which he
based his disgnosis of the declarsnt's ailment. See dlscussion in People v.
Brown, 49 Cal.2d 577, 585-587, 320 P.2d 5, (1958).

Section 1252 permits statements of previous symptoms made to & physician
for purposes of tremtment to be used to prove the facts related in the statements,
If there is no motive to falsify such statements, they are iikely to be highly
reliable, for the declarant in making them has based his actions on his belief
in their truth--he has consulted the physician and bas permitted the physician
to use them as s basis for prescribing treatment. Statements made to a
physiclan where there 18 a motive to mamufacture evidence or any other motive
to deceive are inadmissible under this section because of the limitation in
Secticn 1253.

§ 1251

§ 1252
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§ 1253. Limitation on admissibility of statements of mental or physical state.

Comment. Section 1253 limits the admissibility of hearsay statements that
would otherwise be admissible under Sectioms 1250, 1251, and 1252. If a
statement of mental or physical state was made with a motive to misrepresent
or to manufacture evidence, the statement is not sufficiently reliable to
varrant 1ts reception in evidence. The limitation expressed in Section 1253
has been held to be a condition of admlssibility in some of the California cases.

See, e.g., People v. Hamilton, 55 Cal.2d 881, 893, 895, 13 Cal. Rptr. 649, s

, 362 P.2d 473, , (1961); People v. Alcalde, 24 Cal.2d 177, 187, 148

P.24 627, (19h44).

The Hemilton case mentions some further 1limitations on the admissibility
of statements of wental state. These are not given express recognition in the
Evidence Code. However, under Secticn 352, the judge may in & particular case
exclude such evidence if he determines that ites prejudicial effect will
substantially outweigh its probative value. The specific limitatione mentioned
in the Hamilton case have not been codified becausce they are difficult to under-
gtand in the light of conflicting and inconsistent language in the case and
because in a different case, prosecuted without the excessive prejudlice present
in the Hamilton case, a court might te warranted in recelving evidence of the
kind involved there where its probative value is great.

For example, the opinion states that statements of a hemicide vietim that
are offered to prove his state of mind are inadmissible if they refer solely to

alleged past conduct on the part of the accused. 55 Cal.2d at 893-89k4, 13 Cal.

Rptr. at , 362 P.2d at . But the case also states, nonetheless, that
statements of "threats . . . on the part of the accused" are admissible on the
§ 1253
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igsue. 55 Cal.2d at 893, 13 Cal. Rptr. at , 362 P.2d at . The opinion

also states that the statements, to be admissible, mist refer primarily to the
gtate of mind of the declarant and not the state of mind of the accused. 55
Cal.2d at 893, 13 Cal. Rptr. at » 362 P.2d at . But the case also indicates
that narrations of thrests made by the accused--statements of his intent--are
admissible, but statements of conduct by the accused having no relation to his
intent or mental state are not admissible. 55 Cal.2d at 893, 895-896, 13 Cal.
Rptr. at 362 P.2d4 at .

Much of the evidence involved in the Hamilton case is not classified as
hearsay under the Evidence Code. It is classlified as circumstantial evidence.
Hence, the problem presented there is not essentially a hearsay problem. It
is & problem of the judge's discretion to exclude highly prejudicial evidence
when its probative walue is not great. Section 352 of the Evidence Code comtimes
the judge'’s power to curb the use of such evidence. But the Evidence Code does
not freeze the courts to the arbitrary and contradictory standards mentioned in
the Hamlilton case for determining when prejudicial effect outweighs probative

value.

Article 6. Statements Relating to Wills and to Claims Arainst Estates

§ 1260. Statement concerning declarant's will.

Comment. Section 1260 codifies an exception recognized in California case

law. Estate of Morrison, 198 ¢al. 1, 242 Pac. 939 (1926); Estate of Tompson,

Yy Ccal. App.2d TT4, 112 P.2d 937 (1941). The section is, of course, subject
to the provisions of Probate Code Sections 350 and 351 which relate to the

establishment of a lost or destroyed will.

§ 1253
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The limitation in subdivision (b) is not mentioned in the few decisions
involving this exception. The limitation is desirable, however, to assure the

reliability of the hearsay sdmissible under this sectiomn.

§ 1261. Statement of decedent offered in action against his estate.

Comment. The Dead Man Statute (subdivision 3 of Code of Civil Procedure
Section 1880) probhibits a party suing on a claim against a decedent's estate
from testifying to any fact cccuring prior to the decedent's death. The theory
aprarently underlying the statute is that it would be unfair to permit the
surviving claimant to testify to such facts when the decedent is precluded
from doing so by his death. Because the dead cannot spesk, the living msy not.

The Dead Man Statute operates unsatisfhctorily. It prohibits testimony
concerning matters of which the decedent had no knowledge. It does not prohibit
testimony relating to claims under, as distinguished from against, the
decedent’'s estate even though the effect of such a claim may be to frustrate
the decedent’s plan for the disposition of his property. See the Comment to

Code of Civil Procedure Secticn 1880 srd Recenmendation gnd StuﬂgLRelating to

the Dead Man Statute, 1 CAL. 1AW REVISION COMM'N, REP., REC. & STUDIES at D-1

(1957). Hence, the Dead Man Statute is not contimmed in the Evidence Code.

To equalize the positions of the parties, the Dead Man Statute excludes
otherwise relevent and competent evidence~~even if it is the only available
evidence. This forces the courts to decide cases with a minimmm of information
concerning the actusl facts. See the Supreme Court's complaint in Light v.
Stevens, 159 Cal. 288, 292, 113 Pac. 659, 660 (1911): ’Owing to the fact that
the lips of one of the parties to the transactlon are closed by death and those
of the other party by the law, the evidence ou thls question is somewhat
unsatisfactory."

~1023- § 1260
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Section 1261 balances the positions of the parties in the opposite manner.
It is hased on the belief that the problem at which the Dead Man Statute is
directed is better solved by throwing more light, not less, on the actual facts.
Instead of excluding the competent evidence of the cliaimant, Section 1261
permits the hearsay statemwents of the decedent to be admitted, provided that
they would have been admissible had the decedent made the statements as a
witness at the hearing. Certain additiomal safeguards--recent perception,
absence of motive to falsify--are included in the section to provide some
protection for the pearty against whom the statements are offered, for he has

no opportunity to test the hearssy by cross-examination.

Article 8. Business Records

§ 1270. "A business.”

Comment. This article restates and supersedes the Uniform Business Records
as Fvidence Act appearing in Sectiomns 1953e~-1953n of the Code of Clvil
Procedure. The definition of "a business” in Section 1270 is substantially the
same 25 that appearing in Code of Civil Procedure Section 1953e. A reference
to "govermmental activity' has been added to the Evidence Code definition to
make it clear that records maintained by any govermmental agency are admissible
if the foundational requirements are met. This does not change existing
California law, for the Uniform Act has been construed to be applicable to

governmental records. See, e.g., Nichols v. McCoy, 38 Cal.2d 447, 240 P.24

569 (1952); Fox v. San Francisco Unifled School Dist., 11 Cal. App.2d 885,

245 P.2d 603 (1952).

§ 1261
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The definition is sufficiently broad to encompass institutions not
customarily thought of as businesses. For example, the baptismal and wedding
records of a church would be admissible under the section to prove the events

recorded. 5 WIGMORE, EVIDENCE 371 (3&.ed. 1940), Cf. EVIDERICE CODE § 1315.

§ 1271. DPusiness record.

Comment. Section 1271 is the business records exception to the hearesay
rule. It 1s stated in language taken from the Uniform Business Records as
Evidence Act which was adopted in California in 1941 {Sections 1953e-1953h of
the Code of Civil Procedure). Section 1271 does not, however, include the
language of Section 1953f.5 of the Code of Civil Procedure because that section
is not contained in the Uniform Act and inadeguately attempts to make explicit
the liberal case-law rule that the Uniform Act permits admission of records
kept under any kind of bookkeeping system, whether original or copies, and
whether in bock, card, looseleaf or scme other form. The case-law rule is
satisfactory and Section 1953f.5 may have the unintended effect of limiting the

provisicre of the Uniform Act. See Tentative Recommendation and a Study Relating

to the Uniform Rules of Evidence {Article VIYI. Hearsay Evidence), 4 CAL. LAW

REVISION COMM'N, REP., REC. & STUDIES at 516 (1963).

§ 1272. Absence of entry in business records.

Coxment. Technically, evidence of the absence of a record may not be
hearsay. Section 1272 removes any doubt that there might be, however, concerning
the admlssibility of such evidence under the hearsay rule. It codifies existing

case law. People v. Torres, 201 Cal. App.2d 250, 20 Cal. Rptr. 315 (1962).

§ 1270
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Article 8. Official Reports and Other Official Writings

§ 1280. Report of public employee.

Comment. Section 1280 restates in substance and supersedes Code of Civil
Procedure Sections 1920 and 1925.

The evidence that is admissible under this section is also admissible under
Section 1271, the business records exception. However, Section 1271 requires
a witness to testify as to the identity of the record and its mode of
preparation in every instance. Under Sectlon 1280, as under existing law, the
court may admit an official record or report without necessarily reguiring a
witnese to testify as to its ldentity and mode of preparation if the court
has judicial notice or if sufficient independent evidence shows that the record
or report was prepared in such a manner as to assure 1ts trustworthiness.

See, e.g., People v. Willdams, 6k Cal. 87, 27 Pac. 939 (1883) (census report

admitted, the court noting the statutes prescribing the method of preparing

the report); Vallejo ete. R.R. Co. v. Reed Orchard Co., 169 Cal. 545, 571, 1h7

Pac. 238, 250 (1915) (statistical report of state agency admitted, the court

noting the statutory duty to prepare the report).

§ 1281. Report of vital statistic.

Conment. Sectlon 1281 provides a hearsay exception for officlal reporfs
concerning birth, death, and marriage. Reporis of such events occurring within
California are now admissible under the provieions of Section 10577 of the
Health and Safety Code. Section 1281 provides a broader exception which includes

similar reports from other jurisdictions.

$
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§ 1282. Finding of presumed death by suthorized federal employee.

Comment. Section 1282 restates and supersedes the provisions of Code of

Civil Procedure Section 1928.1, The evidence admissible urnder Section
1282 is limited to evidence of the fact of death and of the date, clrcumstances,

and place of dlsappearsnce.

The determination of the date of the presumed death by the federal
employee is a determination ordinarily made for the purpose of determining
whether the pay of a missing person should be stopred and his name stricken
from the payroll. The date so determined should not be given any considera-
tion in the Celifornia courts since the issues involved in the Californis
proceedings require determination of the date of death for a different purpose.
Hence Section 1282 does not make admissible the finding of the date of pre-
sumed death. On the other hand, the determination of the date, clrecumstances,

and place of disappearance is reliable information that will assist the trier

of fact in determining the date when the person died and is admissible under
this section. Often the date of death may be inferred from the circumstances

of the disappearance. See, In re Thornburg's Estate, 186 Or. 570, 208 P.2nd

349 (1949); Lukens v. Camden Trust Co., 2 N.J. Super. 214, 62 A.2nd 886 (1548).

Section 3p8p provides a convenlent and reliable method of proof of death
of persons covered by the Federal Missing Persons Act. See, e.g., In re

Jacobsen's Estate, 208 Misc. 443, 143 N.Y.S.2nd 432 (1955)(proof of death

of Z-year old dependent of serviceman where child was passenger on plane lost

at sea}.

§ 1282
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§ 1283. FEeport by federal employee that person is miseing, captured, or the

1like.
Comment. Section 1283 restates and supersedes the proviesione of Code of
Civil Procedure Section 1928.2. The language of Section 1928.2 has been

revised to reflect the 1953 amendments to the Federsl Missing Persons Act.

§ 1284, Statement of absence of public record.

Comment. Just as the existence and content of a public record may be
proved under Section 1510 by a copy accompanied by the attestation or certi-
ficate of the custedian reciting that 1t is a copy, the absence of such a
record from a particular public office may be proved under Section 1284 by a
writing made by the custodian of the recerds in that office stating that no
guch record was found after a diligent search. The writing must, of course,
be properly authenticated. See Sectlons 1401, 1451. The exception is justi-
fied by the likelihood that such statement made by the custodian of the records
is accurate and by the necessity for providing a simple and inexpensive method

of proving the absence of & public record.

Article 9. Former Testimony

§ 1290. "Former testimony."

Comment. The purpose of Section 1290 is to provide a convenlent term
for use in the substantive provisions in the remainder of this article. It
should be noted that depositicns taken in another action are considered former
testimony under Section 1290, and their admissibility is determined by Sections

1291 and 1292.

-1028-
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The use of a deposition taken in the same action, however, is not covered by
this article. Code of Civil Procedure Sections 2016-2035 deal comprehensively
with the conditions and circumstances under which a deposition taken in &

civil action mey be used at the trial of the action in which the depoesition
was taken, and Penal Code Sections 1345 and 1362 prescribe the conditions for
admitting the deposition of a witness that has been taken in the same criminal
action. These sections will continue to govern the use of depositions In the

action in which they are taken.

§ 1291. TFormer testimony offered against party to former proceeding.

Comment. Section 1291 provides a hearsay exception for former testimony
offered against & person who was a party to the proceeding in which the former
testimony was given. For example, if a seriles of cages arise involving several
rlaintiffs and tut one defendant, Sectlon 1291 permits testimony given in the
first trial to be used against the defendant in s later triel if the condltions
of admissibility stated in the sectlon are met.

Former testimony is admissible under Section 1291 only if the declarant
is unavailable as a witness.

Paragraph (1) of subdivision (a) of Section 1291 provides for the
admission of former testimony if it is offered against the party who offered it
in the previous proceeding. This evidence, in effect, is somewhat analogous
to an admisgion. If the party finds that the evidence he originally offered
in his favor now works to his disadvantage, ke can respond as sny party does to
an admission. Mcreover, since the witness is no longer available to testify,
the party's previous direct and redirect examination should be considered an

adequate substitute for his present right to cross-examine.

=1029- § 1290
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Paragraph {2) of subdivision (a) of Section 1291 provides for the
admisgibllity of former testimony where the party asgainst vhom it is now
offered had the right and opportunity in the former proceeding to cross-examine
the declarant with an interest and motive similar to that which he now has.

Since the party has had his opportunity to cross-examine, the primary objection
to hearsay evidence--lack of opportunity to cross-examine the declarant--is not
applicable. On the other hand, paragraph (2) dces not make the former testimony
admissible where the party against whom it is offered did not have a simllar
motive and interest to cross-examine. In determining the simllarity of interest
and rotive to cross-examine, the judge should be guided by practical comsiderations
and not merely by the similarity of the party's position in the two cases.

For example, testimony contained in a deposition that was taken, tut not offered
in evidence at the trial, in a dJdifferent action should be excluded if the

Judge determines that the deposition was taken for discovery purposes and that
the party did not subject the witness to a thorough cross-exsmination because

he sought to avold a premature revelation of the weskness in the testimony of the
witness or in the sdverse party's case. In such a situation, the party's interest
and motive for cross-examination on the previous occasion would have been
substantially different from his present interest and motive.

Under paragreph (2), testimony in a deposition taken in ancther action and
testimony given in & preliminery examination in ancther criminal action is not
admissible against the defendant in a criminal case unless it was received In
evidence at the trial of such other action. This limitation Insures that the
person accused of crime will have an adequate opportunity to cross-examine the
witnesses agalnst him.

-1030- § 1291
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Section 1201 supersedes Code of Civil Procedure Section 1870(8)
which permits former testimony to be mdmitted in a civil case only if the
former proceeding was an gction between the same parties or their predecessors
in interest, relating to the same matter, or was a former trial of the acticn
in which the testimony is offered. Section 1291 will also permit & broader
range of hearsay to be introduced againet the defendant in a criminal action
than has been permitted under Penal Code Section 686. Under that section, former
testimony hae been admissible sgainst the defendant in s crimipsl action only
if the former testimony was given in the sawe amction--at the preliminary
examination, in & deposition, or in a prior trial of the action.

Subdiviesion (b) of Section 1291 makes it clear that objections based on
the competence of the declarant or on privilege are to be determined by reference
to the time the former testimony was given. IExisting Californie law is not
clear on this polnt; some Californla decisions indicate that competency and
privilege are to be determined as of the time the former tesiimony was glven,
but others indlcate that competency and privilege are to be determined as of

the time the fortmer testimony is offered in evidence. 3Jee Tentative Recommenda-

tion and a Study Relating to the Uniform Rules of Evidence {Article VIII.

Hearsay Evidence), 4 CAL. IAW REVISION COMM'N, REP., REC. & STUDIES at 581-585

(1963).

Subdivision (b) also provides that objections to the form of the question
may not bhe used to exclude the former testimony. Where the former testimony
is offered under paragraph {1) of subdivision (a), the party against whom the
former testimony is now offered himself phrased the question; and where the
former testimony comes in under paragraph (2) of subdivision (a), the party
against whom the testimony is now offered had the opportunity to objlect to

the form of the question vwhen it was asked on the former coccasion. Hence, the
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party 1s not permitted to raise this technical obJection when the former

testimony is offered against him,

§ 1292, Former testimony offered against person not & party to former proceeding.

Comment. Section 1292 provides a hearsay exception for former testimony
given at the former proceeding by a person who is now unavailable as & witness
when such former testimony is offered ageinst a person vho was not a party to
the former proceeding but whose motive for cross-examination is similar to that
of & person who had the right and cpportunity to cross-examine the declarant
when the former testimony was glven. For example, if s series of cases arise
involving one occurence and one defendant but several plaintiffs, Section 1292
permits testimony given against the plaintiff In the first trial to be used
against a plaintiff in a later trial if the conditions of mdmissibility stated
in the section are met.

Code of Civil Procedure Sectlon 1870(8) (which lg superseded by this article),
does not permit admission of the former testimony made admissible by Section 1292.
The cut-dated "identity of parties" and "identity of issues" reguirements of
Section 1870 are too restrictive, and Section 1292 substitutes what ig, in
effect, & more flexible "trustworthiness" approach characteristic of other
hearsay exceptions. The trustworthiness of the former testimony is sufficiently
guaranteed because the former adverse party had the right and opportunity to
cross~examine with an interest and motive similar to that of the present adverse
party. Although the party ageinst whom the former testimony is offered did not
himself have sn opportunity to cross-exemine the witness on the former

occasion, 1t can be generally assumed that most prior cross-examination is

§ 1201

§ 1292
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adeguate, especlally if the same stakes are involved. If the same stakes are
pot involved, the difference in interest or motivation would Jjustify exclusion.
And, even where 1f the prior cross-exsmination was inadeguate, there is better
reason here for providing & hearsay exception then there is for many of the
presently recognized exceptions to the hearsay rule. As Professor McCormick
states:

« + » 1 suggest that if the witness ig unavaeilable, then the need

for the sworn, transcribed former testimony in the ascertainment

of truth is so great, and its reliability so far superior to most,

if not all the other types of orel hearsay coming in under

the other exceptions, that the requirements of identity of parties

and issues be dlspensed with. This dispenses with the opportunity

for cross-examination, that great characteristic weapon of our

adversary system. Bul the other types of admissible oral hearsay,

admissions, declarations against interest, statements about beodily
symptoms, likewlise dispense with cross-examination, for declarations
having far less trustworthinees than the sworn testimony in open court,
and with a far greater hazard of fabrication or mistake in the reporting

of the declaration by the witness. [MeCormick, Evidence § 238, p.

501 (1954).]

Section 1292 does not meke former testimony admissible ageinst the defen-
dant in a criminal case. This limitation preserves the right of a person
accused of crime to confront and cross-exasmine the witnesses against him.
When a person's 1life or liberty is at stake--as it is in a criminal triel--
the accused should not be compelled to rely on the fact thet another person
has had an opportunity to cross-examine the witness.

Subdivision {b) of Section 1292 mamkes it clear that objections based on
competency or privilege are to be determined by reference to the time when
the former testimony was glven. Existing California law is not clear on this
point; some California decilsions indicate that competency and privilege are
to be determined as of the time the former testimony was glven but others
indicate that competency and privilege are to be determined as of the tiwme
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the former testimony 1s offered in evidence. BSee Tentative Recommendation and

a Study Relating to the Unlform Rules of Evidence (Article VIII. Bearssy

Evidence), 4 CAL. IAW REVISION COMM'N, REP., REC. & STUDIES at 581-585 (1963).

Article 10. Judgments

§ 1300. Judgment of felony conviction.

Comment. Analytically, a Jjudgment that is offered toc prove the matters
determined by the judgment is hearsay evidence. UNIFORM RULES OF EVIDENCE,

RULE 63(20), Comment (1953); Tentative Recommendation and a Study Relating

to the Uniform Rules of Evidence {Article VIII. Hearsay Evidence), 4 CAL. 1AW

REVISION CCOMM'N, REP., REC. & STUDIES at 539-541 (1963)l It is in substance
a statement of the court that determined the previous action ("a statement made
other than by a witness while testifying at the hearing")} that is offered "to
prove the truth of the matter stated.” Section 155. Therefore, unless there is
an exception to the hearsay rule provided, a judgment is inadmissible if offered
in a subsequent action to prove the matters determined. This article provides
hearsay exceptions for certain kinds of judgments, and thus permits them to
be used in subsequent actions as evidence despite the restrictions of the hearsay
rule.

Of course, a judgment may, as a matter of substantive law, conclusively

establish certain facts ingofar as & party is concerned. Teitlebaum Furs, Inc.

v. Dominion Ins. Co., 58 Cal.2d 601, 25 Cal. Rptr. 559, 375 P.2d 439 (1962);

Berrnhard v. Bank of America, 19 Cal.2d 807, 122 P.2d 892 (i942). The sections

of this article do not purport to deal with the doctrines of res Jjudicata and

estoppel by judgment. These sections deal only with the evidentiary use of
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Judaments in those cases where the substantive law does not require that the
Judgments be glven concluslve effect.

Section 1300 provides an exception to the hearsay rule for a final
Judgment adjudgling a persom guilty of a felony. The exception does not, however,
apply in criminal sctions. Hence, if a plaintiff sues to recover a reward
offered by the defendant for the arrest and comviction of a person who committed
a particular crime, Sectlon 13CO permits the plaintiff to use 4 Judgment of
felony conviction as evidence that the person convicted committed the crime.
But, Section 1300 does not permit the Judgment to te used in e criminel action
as evidence of the identity of the person who committed the crime or as evidence
that the crime was committed.

Section 1300 will change the California law. Under existing California
law, & conviction of a crime is lnadmissible as evidence in a subeequent action.

Marcesu v. Travelers' Ins. Co., 101 Cal. 338, 35 Pac. 856 {1834) {evidence of

murder conviction insdmissible to prove insured was intentionally killed);

Burke v. Wells, Farge & Co., 34 Cal. 60 (1867) (evidence of robbery comviction

inadmissible to prove identity of robber in sction to recover reward). The
change, however, is desirable; for the evidence involved is peculiarly reliable.
The sericusness of the charge assures that the facts will be thoroughly
litigated, and the fact that the judgment must be based upon & unanimcus
determination that there was not a reasonable doubt concerning the defendant's
guilt assures that the gquestion of guilt will be thoroughly considered.

The exception in Sectlon 1300 for cases where the judgment is based on a
plea of nolo contendere is a reflection of the policy expressed in Penal Code
Section 1016.

§ 1300
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§ 1301. Judgment sgainst person entitled to indemnity.

Corment. If a person entitled to indemnity, or if the obligee under a
warranty contract, complies with certain conditions relating to notice and
defense, the indemnitor or warrantor is conclusively bound by any judgment

recovered. CIVIL CODE § 2778(5); CODE CIV. PROC. § 1912; McCormick v. Marcy,

165 Cal. 386, 132 Pac. 449 (1913).

Where judgment against an indemnitee or person protected by a warranty
is not made conclusive on the ilndemnitor or warrantor, Section 1301 permits the
Judgrent to be used as hearsay evidence in an action to recover on the indemnity
or warranty. Section 1301 refiects the existing law relating to indemnity
agreements. CIYIL CODE § 2778, subdivision 6. Section 1301 probably restates
the law relating to warranties, tco, but the law in that regard is not

altogether clear. Erie City Iron Works v. Tatum, 1 Cal. App. 286, 82 Pac. G2

(1505). But see Peabody v. Phelps, 9 Cal. 213 {1858).

§ 1302. Judgment determining liability of third person.

Comment. Section 1302 expresses an exception contained in Code of Civil

Procedure Section 1851. Ellsworth v. Bradford, 186 Cal. 316, 139 Pac. 335

(1921}); Nordin v. Bank of America, 1l Cal. App.2d 98, 52 P.2d 1018 (1936).

Together, Evidence Code Sectlons 1302 and 1226 restate and supersede the

provisions of Code of Civil Procedure Section 1851.

Article 11. Family History

§ 1310. Statement concerning declarant's own family history.

Comment., Section 1310 provides a hearsay exception for g statement
concerning the declarant's own family history. It restates in substance and
-1036- § 1301
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supersedes Section 1870(L4) of the Code of Civil Procedure. Section 1870(L4},
however, requires that the declarant be dead whereas unavailabllity of the
declarant for any of the reasons specified in Section 240 makes the statement
admissible under Section 1310.

The statement is not admissible if it was made under such circumstances
that the declarant in making the statement had motlve or reason to deviate
from the truth. This permits the Jjudge to exclude the statement where it
was made under such circumstances as to case doubt upon its trustworthiness.
The requirement is basically the same as the requirement of existing case
law that the statement be made at a time when no controversy exlsted on the

precise point concerning which the declaration was made. BSee, e.g., Estate

of Walder, 166 Cal. 446, 137 Pac. 35 (1913); Estate of Nidever, 181 Cal. App.2d

367, 5 Cal. Rptr. 343 (1960).

§ 1311. Statement concerning family history of another.

Comment. Section 1311 provides a hearssy exception for a statement concern-
ing the family history of another. Paragraph (1) of subdivision (a) restates
in substance existing Celifornia law as found in Section 1870{4) of the
Code of (ivil Procedure, which it supersedes. Paragraph (2) is new to California
law, but it is a sound extension of the present law to cover a situation vwhere
the declarant was a family housekeeper or doctor or so close a friend as to
be lncluded by the family in discussions of 1te family history.

There are two limitations on admissibility of a statement under Sectlon
1311. First, = statement I1s admissible only if the declarant is ungvailable as

a witness within the meaning of Section 240. (Section 1870(%4) requires that

§ 1310

-1037- § 1311



Prepared for July 1964 Meeting

the declarant be deceased in order for his statement to be admissible.)
Second, a statement is not admissible if it was made under such circumstances
that the declarant in meking the statement had motive or reason to deviate
from the truth. PFor a discussion of this requirement, see comment to Section

1310,

§ 1312, Entries in family bibles and the like.

Comment. Sectlon 1312 restates in substance and supersedes the provisions

of Code of Civil Procedure Section 1870(13).

§ 1313, Reputation in family concerning family history.

Comment. Section 1313 restates in substance end supersedes the provisions

of Code of Civil Procedure Sections 1852 and 1870{1l). BSee Estate of Connors,

53 Cal. App.2d 484, 128 P.2d 200 (1942); Estate of Newman, 3% Cal. App.2d 706,

9L P.2d 356 (1939). However, Sectlon 1870(11) requires that the family
reputation in question have existed "previous to the controversy."” This
gualification is not included in Section 1313 becguse it ig unlikely that a
family reputation on g matter of pedigree would be influenced by the exlstence
of a controversy even though the declarsgtion of an individual member of the
family, covered in Seetlonms 1300 and 1311, might be,

The family tradition admitted under Secticn 1313 is necessarily mltiple
hearsay. If, however, such tradition were inadmissible because of the hearsay
rule, and if direct statements of pedlgree were Inadmissible becsuse they

are based on such traditions (es most of them are), the courts would be

virtuslly helpless in determining matters of pedigree. BSee Tentative Recommenda-

tion and & Study Belating to the Uniform Rules of Evidence (Article VIIT.

~1038- § 1311
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Hearsay Evidence), 4 CAL, IAW REVISION CCMM'N. REP., REC. § STUDIES at 548 (1963).

§ 1314, Commnity reputation concerning family history.

Comment. Section 1314 restates what has been held to be existing law under
Code of Civil Procedure Section 1963(30) with respect to proof of the fact of

marriage. See Estate of Baldwin, 162 Cal. 471, 123 Pac. 267 (1912); People v.

Vogel, 46 Cal.2d 798, 269 P.2d 850 (1956). However, Section 1314 has no
counterpart in California law insofar as proof of the date or fact of birth,
divorce, or death is concerned, proof of such facits by reputation now being

limited to reputation in the family. See Estate of Heston, 135 Cal, 385, 67

Pac. 321 (1902).

§ 1315, Church records concerning family history.

Comment. Church records generally are admissible as business records
under the provisions of Section 1271. Under Section 1271, such records would be
admissible to prove the occurence of the church activity--the baptism, confirms-
tion, or marriage-~recorded in the writing. However, it is unlikely that
Section 1271 would permit such records to be used as evidence of the age or
relationship of the particlpants; for the business records act has been held to
authorize business records to be used to prove only facte known personally to’
the recorder of the informetion or to other employees of the business. Patek

& Co. v. Vineberg, 210 Cal. App.2d 20, 23, 26 Cal. Rptr. 293 (1562) (hearing

denied); People v. Williams, 187 Cal. App.2d 355, 9 Cal. Rptr. 722 (1960);

Gough v. Security Trust & Sav. Bank, 162 cal. App.2d 90, 327 P.2d 555 (1958).

Section 1315 permits church records to be used to prove certain sdditional
information. Facts of family history such as birth dstes, relationships,
§ 1313
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marital records, etc., that are ordinarily reported to clmurch authorities and
recorded in connection with the church’s baptismel, confirmation, marriage,
and funeral records may be proved by such records under Section 1315.

Secticn 1315 contimues in effect and supersedes the provisilons of Code
of Civil Procedure Section 1919a without, however, the special and cumbersome
suthentication procedure specified in Code of Civil Procedure Section 1919b.
Under Section 1315, church records must be suthenticated 1n the same manner

that other business records are authenticated.

§ 1316. Marriage, baptismal, and similar certificates.

Comment. Section 1316 provides a hearsay exception for marriage, baptismal.
and similar certificates. This exception is somewhat broader than that found in
Sections 1919a and 1919b of the Code of Civil Procedure (superseded by Sections
1315 and 1316). Sectlons 1919s and 1915b are limited to church records snd
hence, as respects marrilages, to those performed by clergymen. Moreover, they
establishen elsborate and detailed authentication procedure whereas certificates
made admissible by Section 1316 need only meet the genersl authentication

requirement of Section 1401.

Article 12. Reputation and Statements Concerning Commnlty History,
Property Interest, and Character.

§ 1320. Reputation concerning community history.

Comment, Sectlion 1320 provides a wider rule of admissibiliity than does
Code of Civil Procedure Section 1870{11), which it supersedes in part. Section
1870 provides in relevant part that proof may be made of "common reputation
§ 1315

-10k0- § 1316
§ 1320



£

Prepared for July 1964 Meeting

existing previously to the conbtroversy, respecting facts of a public or general
nature more than thirty years old." The 30-year limitation is essentially
arbitrary. The important gquesticn would seem to be whether a commnity
reputation on the matter involved exists; its age would appear to go more to
1ts venerability than to its truth. Hor is it necessary to include In Section
1320 the requirement that the reputation existed previocus to controversy.

It is unlikely that a commnity reputation respecting an event of general

history would be influenced by the existence of s controversy.

§ 1321. Reputation concerning public interest in property.

Comment, Seection 1321 preserves the rule in Simons v. Inyo Cerro Gordo

Co., 48 Cal. App. 524, 192 Pac. 1b4 (1920). It does not require, however, that
the reputation be more than 30 years old, but merely tnat the reputation arose

before controversy., See Comment to Section 1320.

§ 1322. Reputatlon concerning boundary or custom affecting land.

Comment. Sectlon 1322 restates in substance existing law as found in Code
of Civil Procedure Section 1870{11)}, which it supersedes in part. See Muller

v. 50. Pac. Ry. Co,, 83 Cal. 240, 23 Pac. 265 (1890); Ferris v. Emmons, 214

Cal. 501, 6 P.2d 950 (1931).

§ 1323, Statement concerning boundary.

Comment. Section 1323 restates the substance of existing but uncodified

Californis law found in such ceses as Morton v. Folger, 15 Cal. 275 (1860)

and Morcom v. Baiersky, 16 Cal. App. 480, 117 Pac. 560 (1911).

§ 1320
§ 1321
§ 1322
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§ 1324, Reputation concerning character.

Comment. Section 1324 codifies a well-settled exception to the hearssy

rule. See, e.g., People v. Cobb, U5 Cal.2d 158, 287 p.2d 752 (1955). Of

course, character evidence is admlssible only when the question of character
is material to the matter being litigated. The only purpoee of Sectlon 132k
1s to declare that reputation evidence as to character or a trailt of character

is rot lpadmissible under the hearsay rule.

Article 13. Disgpositive Imgtruments and Ancient Writings

§ 1330. Recitals in writings affecting property.

Cooment, BSection 1330 restates 1n substance the existing Celifornia law
relating to recitals in dispositive instruments. Although language in some
cases appears to reguire that the dlspositive instrument te ancient, cases
may be found in which recitals in dispositive instruments hgve been admitted

without regard to the age of the instrument. Russell v. Langford, 135 Cal. 356,

67 Pac. 331 (1902) (reeital in will); Pearson v. Pearson, 46 Cal. 609 (1873)

(recital in will); Culver v. Newhart, 18 Cal. App. 614, 123 Pac. 975 (1912}

(pill of eale). There is a sufficient likelihood that the statements made in
a dispositive document, when related to the purpose of the document, will be

true to warrant the admisslbililty of such documents without regard to thelr age.

§ 1331. Recitals in ancient writings.

Comment. Section 1331 clarifies the existing Californis law relating to
the admissibility of recitaleg in ancient documents by providing that such
recitals are admissible under an exception to the hearsay rule. Code of Civil

§ 1324
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Procedure Section 1963(3%) {superseded by Evidence Code) provides that a docu~
ment more than 30 years old is presumed germine if it has been generally

acted upon ap genuine by perscns having an lnterest in the matter. The

Supreme Court has held that a document meeting this section'’s requirements is
presumed to be gemine--presumed to be what it purports to be==but that the
gemuineness of the document importes no verity to the recitals contained therein.

Gwin v. Calegaris, 139 Cal, 384, 389, 73 Pac. 851, 853 (1903). Recent cases

decided by distriet courts of appesl, however, have held that the recitasls in
such a document are admissible to prove the truth of the facts recited. E.g.,

Estate of Nidever, 181 Cal. App.2d 367, 5 Cal. Bptr. 343 (1960}; Kirkpatrick

v. Tapo 0il Co., 1hl cal. App.2d 504, 301 p.2d 274 (1956). And in some of

these cases the courts have not insisted that the hesrssy statement itself hbe
acted upon as true by persons Wlth an interest in the matter; the evidence has
been admitted upon a showing that the document containing the statement is
germine., The age of a document alone is not a sufficlent gusrantee of the
trustworthiness of g statement contalned therein to warrant the admission

of the statement into evidence. Accordingly, Section 1331 makes clear that the
hearsay statement itself must have been generally acted upon as true for at

least a generation by perscns having an interest in the matter.

Article 14, Commercial, Sclentific, and Similar Publications

§ 1340. Commereinl 1ists and the 1like.

Comment. Section 1340 codifies an exception that has been recognized
by statute and by the courts in specific situastlons. BSee, e.g., COM. CODE §

2724; Emery v. So. Cal. Gas Co., 72 Cal. App.2d 821, 165 P.2d 695 (1946);

“1043- § 1331
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Christiansen v. Hollings, 44 Cal. App.2d 332, 112 P.2d 723 (1941).

§ 1341. Fublications concerning facts of general notoriety and interest.

Corment. Section 1341 recodifies without substantive change Section

1936 of the Code of Civil Procedure.

§ 1340
§ 1341
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