#36 11/2/66
Menorandum 66-69
Subjeet: Study 36(L) - Condemnation Law and Procedure (Discovery)

At the October meeting the Commission decided to consider submitting a
recormendation relating to discovery in eminent domain proceedings to
the 1967 legislative session. Attached are two coples of a draft of a
recomendgtion on this subject.

We must approve this at the November meeting if we are to submit the
recommendation to the 1967 session., Hence, we suggest that you mark
your suggested revisions on one copy to return to the staff at or before
the November meeting.

The attached draft is substantially the same as the 1963 recommendation
(1963 pamphlet attached).

Also attached are two setg of materisls. The attached Exhibits consisgt
of the letters commenting on Senste Bill No. T1 (1963)(which was introduced
to effectuate our earlier recommendation on this subject) and seme additional
materials. The second set of materials consists of the letter of transmittal
and attached material that was distributed to interested perassns for comment
in 1965. We suggest that you read these materials prior to the mgeting,

General comment on desirability of legislation in this field

It is the unanimous opinion of the State Bar Committee that legislation
ﬁlong the lines of the attached recommendaticn is needed and desirabie,
See Exhibit I (pink) attached. The State Department of Publie Works
also takes the view that such legisglation is needed and desiradle. Exhibit
IT (white pages).. Our consultant believes that such legislation is needed.
See Exhibit XI (yellow). The County Counsel, County of Orange, deglieves
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that the legislation would serve a useful purpose--would encourage earlier
preparation of the condemnee with the attendant opportunity for settlement
of the case. Exhibit V (blue).

Mr. Wewton (Exhibit VI) wrote us to suggest that we :carefully
review the operation of Depariment €0 of the Los Angeles Superior Court,
which is the eminent domain law and motion and pre-trial department. In
this one department many procedural changes have occurred which have
greatly assisted in the orderly processing of eminent domain actions. It
iz my view that there would be considerable state-wide benefit in the general
implementation of the procedures utilized in this department.” The
recommendation would adopt the substance of cne practice in ﬁepartment 60--
the pretrial exchange of statements of valuation data.

As noted in our 1963 report, the Los Angeles Bar Assoeciation,
Committee on Condemmation, voted in 1959 eight to two in favor of the
substance of our recommendation. See 1963 Reccmmendation at page T2, n. 100,

The legislation designed to effectuate our 1963 recommendation passed
the Senate but died in the Assembly Judiciary Committee. The Assembly
Committee killed the measure because property owners objected that they
did not know what their appraisers would testify to until the day of the
trial. The motivating factor in their objections, however, was that they
thought that discovery would be a one-way street; they would be able to
discover the condemnor's appraisals but would be able to resist discovery
of their appraisals by stating that they had not yet completed them. The

eourts have now foreclosed such cne-sided discovery. See Swartzman v,

Superior Court, 231 Cal. App.2d 195, Ul Gal. Rptr. 721 (1964)({extract

included in attached material which was distributed for comment)(also

quoted in recammendation) and Scotsman Mfg: Co. v. Superior Court, 242
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A C.A. 592 (1966)(attached as Exhibit X--green). It is also significant
that one of the two witnesses who appeared in opposition to the bill is
now deceased;
Mr, Gerald B. Hansen (Exhibit III--green) states that in his opinion
the legislation is not needed nor is it desirdblé; "I have no great
objection to it, however, if the actual practical experience of others has
to them shown some need for it,"
Mr, James E. Cox (Exhibit VII--white) objects to the proposed,legislation.
He states:

It is our experience, and I expect that we have as sctive
an eminent domain practice as any office in Northern California
which represents landowners, that the attorneys for the condemning
agencies are galaried, "eager beaver" young gentlemen who
virtually inundate landowvmers with ponderous interrogatories,
ete,

It is our further experience that we have had to make any
mumiber of motions at every state of the proceedings, particularly
in dealing with the Division of Highways of the State of California
which are essentially cbsurd. I bélieve that this view is shared
by the people who represent and try owners! cases in eminent
domain. The State frequently advances absurd legal theories,
both in discovery and at trial, and the resources available to them
are econcmically overwhelming when compared to those that even
qualified offices can afford to bring to bear on the average
owner's case.

In short, we request that this matter be left alone. The new
eminent domain statute is bad law and is considered foolish by
anyone who has had any experience with property valuation. For
example, the notion that listings are not Important flies in the
face of the concept that you are trying to make these hypothetical
proceedings comport as closely as possible to a real world transaction.
Mr. Cox's objection is in part to the evidence in eminent domain statute.
As far as his objections to being inundated with ponderous interrogatories
is cohcerned, the recommended legislation would minimize this since it would

serve 1in place of usual discovery procedures. We do not believe that he

has made a case against the recommended legislatiom.




One final point should be considered in connection with this general
anolysis. The County Counsel of Orange County (Exhibit V--blue) objects

itz

to the recormended legislation insofar as it does not "insure that the
exchange of information will be simultaneous." He refers to the procedure
formerly used in the United States District Court of California where the
information was lodged with the (lerk and when all such statements had been
sc lodged, they were then served on the appropriate party by the Clerk,

The Southern District has since abandoned this aspect of the former procedure
and now reguires an exchange of a Statement of Comparable Transactions and

o Statement as to Just Compensation within a specified time prior to the
pretrial conference {comparable transactions) or trial (just compensation) by
service and filing. Hence, the Southern District now follows substantially
the same procedure as is provided in the recormended legislation. It is of
interest to note also that substantially the same procedure is followed in
the Superiocr Court of Los Angeles County. Hence, we bhelieve that the basic

approach of the recomended legislation is sound.

Placement of recommended legislation in Code

In our 1963 recommendation, we proposed to renuwmber Section 1246.1 and
to insert the new provisiong in o logical place in the eminent domain title.
foth the Department of Public Works and the State Bar Committee object to the
renumbering of Section 1246.1 and suggest that the new provisions be added
to the discovery statute. In view of the fact that we will be preparing =
comprehensive statute on eminent domain, the staff agrees that Section 1246.1
should not be renumbered now and renumbered again two years from now,
However, we would prefer to include the new statute in the eminent domain
title as a separate chapter hecause we believe that we should ultimately

include it in the new comprehensive statute on eminent domain that we will
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draft for the 1969 sessiosn. We doubt that either the Department of Public
Works or the Stote Bar Committee will object to codifying the new statute
in the eminent domain title so long as we do not renumber Section 1246.1.

Revisions of 1963 Recormended Legislation

We have made all of the revisions suggested by the Department of
Public Works. With two exceptions, noted below, these consist of revisions
designed to conform the recormended legislotion to the 1965 evidence in
eminent domain statute,

Likewise, we have made all of the revisions suggested by the State Bar
Committee. With three exceptions, noted below, these consist of revisions
designed to conform the recommended legislation to the 1965 evidence in
eminent domain statute snd are the same as the revisions suggested by the
Department of Public Works.

Section 1 (page B of Recoumendation), This section is needed so that

we can add the new legislation as chapter 2 of title 7.

Section 2 (Code of Civil Procedure Section 12L47b--amended), This is

substantially the same as the 1963 legislation except that we have added
subdivision {a) to cover the case wheres the request is given the condemnor

a ghort time before the pretricl conference or after the pretrial conference,
This revision meets the problem identified by Mr. Huxtable (Exhibit IV--buff,
page 3).

Section 1272,0l. This is the same In substance as the 1963 legislation

except that subdivision (e) has been deleted ond a new subdivision (e}
added, Both the State Bar Cormittee and the Department of Public Works
suggested that subdivision (e} be deleted.

It shouwld e noted that subdivision (d) requires service of the statemants

of wvaluation data 20 days pricr to the day set for trial. Presently in Los
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Angeles County, the trial usually is held within 30 days from the final
pretrial conference. Hence, the statements will not necessarily be exchanged
priosr to the final pretrial conference as ig now the practice in Los Angeles
County. The problem could be minimized by fixing a time schedule that
would provide for exchange not later than 30 days prior to the day set for
tripl, Neither the State Bar Committee nor the Department of Public Works
expressed coucern about this problem. Mr. Huxtable {Exhibit IV--buff, pages
i-2) suggests a new provision to permit the exchange prior to the pretrial
conference,

New subdivision (e) has been added to insure that both attorneys will
receive the statements at substantially the same time, The provision is
probably unnecessary, since the service should be made on the attorney as
a matter of legal ethics., However, it has been included to moke the matter
clear, and its inclusion does no harm,

Section 1272,02, The revisions, with one exception, are designed to

conform this section to the 1965 evidence in eminent domain statute.

The phrase "statements or" has been deleted from subdivision {b) in
response to a suggestion from the State Bar Committee and the Department of
Public Works. A somewhat different revision of this section is suggested
by Mr. Huxtable (Exhibit IV--buff, page‘2). In connection with this
problem, consideration should be given to the suggestion of Mr. McLaurin
(Exhibit XI--yellow) that subdivision (d) should alsc include the name of
the party to the transaction with whom it was verified. This is a direct
methad of obtaining the information that caused us to include the phrase

"statement or" in the section.




Perhaps the comment to this section should indiecate that subdivision
(b) deoes not reguire the listing of the nome and address of publishers
of data which agppraisers very often use in their reasons to substantiate
thelr opinions, i.e., general market data, trend data, general cost data,
or general appraisal data. See McLaurin memorandum (Exhibit XT--yellow,
page 6) and Mr. Huxtable's discussion of this provision. Mr. Huxtable
has a corment concerning subdivision (d}(5). See Exhibit IV--buff, item
T, pages 2-3,

Seetion 1272.03. No change in substance of 1963 recormendation.

Section 1272.04, No change in substance of 1963 recommendation.

Section 1272.05. This is the same in substance as the 1963 recommenda-

tion except that subdivision (c) has been added in response to a suggestion
from Mr. Huxtable (Exhibit IV--buff,page 3} and is an nddition that was
suggested for considerztion by the State Bar Conmiittee (Exhibit I--pink).

Section 1272.06. No change in substance from 1963 recommendation.

Section 1272.07. No change in substance from 1963 recommendation.

Additional suggestion. Mr, Huxtable haz an additional suggestion,

See item 10, pages 3-4, Exhibit IV--buff,

Approval for Printing

We suggest that this recommendation be printed as an sppendix to our
Annual Report. Sinee we have already published o recommendation and study
on this topic, printing the new recomendation in cur Anbual Report seems
appropriate. We have followed this practice in the past.

Regpectfully submitted,

John H, DeMoully
Executive Secretary
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DIVISION OF CONTRACTS AND RIGHTS OF WAY (LEGAL)
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Mey 16, 1966

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

Pursuant to your invitation herewith are the
comments of the State Bar Committee on Condemnation Law
and Procedure on discovery in eminent domain proceedings.

Specific&lly you ilnquired whether legislation
along the line of (1963) Senate Bill No. 71 1s needed
and desirable, It is the unanimous agresment of the
Committee that it is.

The Commlttee generally agreed with the reasons
advanced by the Law Revision Commisslon in support of the
bill., It felt that in eminent domain actions a simple,
inexpensive method of exchanging information should be
provided as a supplement to existing discovery proceedings.

You also ‘inquired what changes, if any, in the
blll should be made. The Committee suggests certaln changes.

i. The Gumﬁittee unanimously agreed that
Section 1 of the bill should be deleted.

The Commission, in drafting thls leglslation has
renumbered, without change, Code of Civil Procedure sectlon
1246.1 as 1246.9. The Committee feels that there is no
need for relocating and renumdering this section. It would .
create confusion in our statutes.and the judlcial decisions H
construing this section. 1246.1 is not the appropriate :
sectlon to be renumbered to accommodate the new secticns
pertalning to the mechanics on the exchange of valuation
data. These sections should be placed in the discovery ST
portion of the Code of Civil Procedure with possibly a
cross-reference to appropriate eminent domain sections of - - —--
the Code. This suggested placement is compatible with the
speclalized discovery provided in section 2032 pertaining
to the exchange of medical reports in personal injury -
litigation.




2. Section 1246.1(2) should be deleted,

This subsectlon authorizes the Judicial Council to
prescribe different timea than those specified in the
proposed statute for serving and filing demands and cross-
demands and for serving and filing statements of valuation
data, The Committee feels that the statute itself should
prescribe and specify these times. A rule of court
prescribing different times would be confusing and a trap
for the inexperlenced practitioner in eminent domaln.

3. _The wordin% of section 1246.2 gc; 4 should be
changed to conform with the aggggggﬁgse n ence e 820

Civil Code of Procedure section 127 to read as Tollows:

"(4) The cost of reproduction or
replacement of existing improvements on
the property less whatever depreciation or
obsolescence the improvements have suffered
and the rate of depreciation used."

4, Sectlon 1246.,2 !d) 5 should be changed to conform
with the language used in ence Code sactions
an% %ﬁ? ]cggeg% Civil Procedure sections ;%Z} .2 _and
4. e first sentence shou e deleted a rafted
to read as follows:

"(5)} The price and other terms and
¢ircumstances of the transaction.”

The foregoling are the comments and recommendations
of the Committee, - :

Although no position was taken by the Committee
as such, some members have raised the followlng considerations:

{a) The words "statements or" should be deleted from
line 46, page 2 of the bill as amended May 7, 1963. The bill
as presently worded could be construed as requiring the attorney
to liat in the statement of valuation the name and busliness and
residence addrese of each and every person to whom the appraiser
has talked, lncluding the owner of the property being valued,
the partles to all of the sales otherwlise disclosed, 'the authors
of text books, political figures whose latest pronouncements
may influence the market, aml even the attorney for the condemnor
or the property owner. It is felt that there would be a sufficient
disclosure 1f only the name and business o¢r residence address
of persons upon whose opinlon the coplnion of the appralser is
based in whole or in part, since such would require disclosure
of englneering, geological, accountancy, and other similar typea
of consulting experts' opinions.

(b) Section 1246.2 {c¢) (5), which now requires a
disclosure of "the gross and net income from the property, its



reasonable net rental value? its capitalized value and the
rate of capitalization used” is ambiguous in its meaning.
This ambiguity is apparently introduced by an effort to
paraphrase the language of C.C.P. §1271.8. The required
disclosure would be more meaningful if the language were

"the reasonable net rental value and the gross income

and expenses upon which it is based, the depreciation factors
and rate of capitalization used, and the value indicated by
such capitalization.”

{c) There are no provisions for sanctions where under
proposed C.C.P. 81246.5 the Court may "upon such terms as may
be just" permit evidence to be introduced which is not
disclosed by the statemept of valuation data. The following
language to be added as a sub-gection 1s suggested:

"(¢) 1In making any determination under this
section, respecting the terms upon which such
permission may be granted, the Court may take
intc consideration the additional expense to
which the opposlng party may reasonably be
subjected in investigating, confirming and
preparing rebutal of such new evidence."

Presumably the Commission assumed that the court's power in
this matter is implied as the relief sought iz of the nature
of that allowed in C,C.P. 437.

In connection with the foregoing, I quote the
following resolution of the Board of Governors of the
State Bar: :

"RESOLVED that the Committee on Condemnation
Law and Frocedure is authorized to express to the
California Law Revision Commission the views of the
Committee on the tentative recommendations of the
Commission re revision of the law relating to
eminent domain, the Commission to be adviged that
such views are those of the Commiitee only and not
necesserily those of the Board of Governors. :

Pleage zdvise if we can be of further assistance.

Very truly yours,

omm ee on
d Procedure.

rmean,
Condenmnation Laxw
HJ:sa
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STATE OF CALIFORNIA—TRANSPORTATION AGENCY EDMUND G. BROWN, Governor

‘DEPARTMENT OF PUBLIC WORKS

C, DIVISION OF CONTRACTS AND RIGHTS OF WAY (LEGAL)

~ 1120 M STREET, SACRAMENTO

April 25, 1966

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

Re: Discovery in Eminent Domain Proceedings

The Law Revision Commlssion recently requested the Depart-
ment of Public Works to comment on the 1963 recommendation

of the Law Revision Commission relating to discovery in
eminent domain proceedings and Senate Bill No. 71 as amended
in the Senate on May 7, 1963. The Department hes previously
commented in detail on the recommendaticn of the Law Revision
Commission by letter to the Commission dated October 11, 1962.
In general, the comments and suggestions made in that letter
still represent the Department's position on the 1963
recommendation. The original bill that was recommended by
the Law Revislon Commission was amended in the Senate and the
enactment of the new eminent domaln evidence statute (Stats.
1965 Ch. 1151) at the last session of the legislature
necessitates further comment on several of the sections in
Senate Bill 71 as last amended.

Section One: Section 1 of the bHill should be deleted. The

Commission, in drafting.this legislation, has renumbered
without change Code of Civil Procedure, Section 1246.1, as
1246.9. Apparently the Commission believes that the subject
matter of Section 1246.1 is out of place in its present
location in the Code of Civil Procedure. We see no need for
relocating this section which would add confusion in our
statutes and the judiclal decisions construing this section
by renumbering it. Section 1246.1 is not the section that
should be renumbered in order to accommodate the new sectlons
pertaining to the mechanics on the exchange of valuaticn datsa.
The sections for exchange of valuation data can easily be
placed in the discovery portion of the Code of Clvil Procedure
with possibly a cross-reference section in the eminent domain
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portion of the Code of Civil Procedure. This suggested
placement is compatible with the speciaiized discovery
provided in Section 2032 of the fode of Civil Procedure
pertalning to the exchange of medical reports in personal
injury litigation.

The northern section of the State Bar Committee on Condemn-
ation Law and Procedure has alsc recommended that Section
One of the bHill be deleted.

Section 12U46.1(e). This subsectlion authorizes the Judicial
councll to prescribe different times than those speclfied

in the proposed statute for serving and filing demands and
cross-demands as well as serving and filing statements of
valuation data. We believe that the statute itself should
prescribe and speclfy these times, A rule of court prescrib-
ing different times would be redundant, promote confusion
and may not be fully known to the Iinexperienced practitioner
in eminent domain law. We therefore see no need for sub-
section {e).

Section 1246.2(b). This section as presently proposed would
require the name and business or residence address of each
person upon whose statements or opinions the opinion of the
witness is besed in whole oY in substantial part. The Depart-
ment believes that this information (name and address) should
only be supplied in situations where the opinlon of the
witness is based in whole or substantlial part on the opinion
of others as differentiated from factual statements of other
persons. Where the statement relied upon is a factual state-
ment, whether written or oral, the data will be exchanged
under the appropriate section requiring the exchange of such
factual data. It would be burdensome and redundant for both
parties to have to 1list all of the many persons whose hearsay
statements, whether writiten or oral, are relied upon by the
expert valuation witness.

It is suggested that the words "statements or" be deleted from
line 46 of Senate Bill 71 as amended on May 7, 1963.

Section 1246.2{c)(4). The wording of this subsection should
be amended To conform with the language used in Evidence Code
Section 820 (Code of Civil Procedure Sectlon 1272) to read as
follows: -

"{4) The cost of reproduction or replacement
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of exisgting improvements on the property
lese whateveY depreciation or obsolescence
the improvements have suffered and the rate
of deprecilation used.”

Section 1246.2(d)(5). This section should be amended to
conform with the language used in Evidence Code Sections 815,
816 and 817 (Code of Civil Procedure Sections 1271, 1271.2
and 1271.4), The first sentence should be deleted and re-
drafted to read as follows:

(5} The price and other terms and circumstances
of the transaction.”

The Department believes that leglslation along the line of
Senate Bi1ll No. 71 as last amended on May 7, 1963, incorpor-
ating the suggestions and comments made in this letter

would be a desirable adJunct to the present dlscovery devices
now authorized by the Code of Civil Procedure. The simultaneous
exchange of valuation data with appropriate sanctions should
reduce the cost of dlscovery and trial expense for all parties
in condemnation proceedings. It would provide an inexpensive
means whereby the parties can obtain valuation data and thus
reduce or ellminate the use of other more expensive forms of
dlscovery, such as the taking of depositions of the owner or
expert valuation witnesses.

As recent Appellate Court decisions have indicated e.g.
Swartzman v. Superior Court, (41 Cal. 721), and Mowry v.
Superlor Court, (202 Cal. App. 24 229), discovery of this
Type of information should not be a "one-way street" and
nelther party should be able to obtain a "free ride" from
the other party's diligent preparation for trial. Sanctions
are necessary to fully carry out this new type of discovery,
otherwlse, the parties will be relegated to the tactics of
"gamesmanship” which were in vogue prior to the adoption

in California cof the new discovery statute.

We appreciate the opportunity of again commenting on this
matter of discovery in eminent domain proceedings. For your
information and ready reference, we are enclosing copies of
our previous letter to the Commission dated October 11, 1962.

Yours very truly,

ROBERT F. CARLSON
Assistant Chief Counsel

S
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October 11, 1962

Law Revision Commission
School of Law

Stanford University
Stanford, California

Attention Mr. John H. DeMoully, Executive Secretary
Gentlemen:

Re: Pretrial and Discovery in Eminent Domain
Proceedings

Your lettersof January 25 and August 14, 1962,
requested this Department to comment on the October 11, 1961,
draft of the tentative recommendation and proposed legislation
relating to pretrial conferences and discovery in eminent
C: domain proceedings.

In view of the uncertainty of the law at that time,
we refrained from specific comment. Since our last letter to
the Commission, the Supreme Court has decided the Greyhound
and companion cases pertaining to discovery. The Supreme
Court has recently decided the case of People v. Donovan, 57
A. C, 374, and the Third District Court of Appeal decided the
case of Mowry v. Superioxr Court, 202 A.C.A. 263. In the interim
we have had the beneflt of the reports of the State Bar Committees
on Condemnation Law and Procedure and Administration of Justice.

At the outset, we wish to advise you that the official
position of the Department of Public Works concerning any pro-
posed legislation to be introduced at the 1963 Session of the
Legislature is subject to the approval of the administration.
However, we would like at this time to present. to the Commission
our present thoughts and comments on this matter for whatever
‘aid they may be to the Commission..

PRETRIAL

As we indicated in our letter of October 25, 1960,
to the Commission, the conclusion and recommendation of the
consultants concerning pretrial procedure in emiaent domain
- cases came as no surprise. We certainly agree with the con-
C:, sultants that pretrial conferences have a ''tendency to prolong
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and make more expensive a condemnation action' and "has not
fulfilled the goals that were envisioned by its proponents"
(Study, page 26)., We note that the Commission in its tentative
recommendation of October 11, 1961 has refrained from making

a specific recommendation to the next Legislature concerning
pretrial conferences in eminent domain proceedings. We believe
that the Legislature should be given the benefit of the Commis-
sion's consideration, as well as the consultants' recommendation
on this matter.,

It is our thought that there should be legislation in
the general area of pretrlals providing that pretrials should
only be had in the cases where a party to the action, or the
court, so requests. This is similar to legislation which was
introduced at the 1961 Session of the Legislature. In addition,
the State Bar Committee on Condemnation Law and Procedure, in
its comments concerning pretrial conferences, had this to say:

"Pretrial conferences in eminent domain actions
have caused duplication of work and an increase

in costs in an area already overburdened with
costs. Commensurate benefits have not been
realized, The need, 1f any, for a pretrial
conference will be minimized if the Committee's
recommendations respecting discovery are adopted,"”

The Committee recommended as follows:
"Pretrial conferences should be held in eminent
domain proceedings only 1if requested by a party
or requested by the presiding judge or judge
before whom the action will be tried,"

The growing dissatisfaction with the ﬁresent pretrial

| practice is evidenced by the action of the recent Council of

State Bar Delegates, which voted almost unanimously to make pre-
trial discretionary.

DISCOVERY

It has been consistently our opinion, based on the
experience of our office, and discussion with attorneys who
usually represent propertg owners, that the discovery procedure
provided in the act of 1959 is not an effective or efficient
instrument for the promotion and administration of justice for
either the property owner or the condemnor in the average
condemnation proceeding. Moreover, the appellate courts have
felt constrained to hold, contrary to what we believe to be
the expressed legislative policy set out in the act of 1939,
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that discovery be applied to cases involving expert opinion i
evidence and work product. Accordingly, we are faced with a
situation which we feel is unfortunate. However, it is our
feeling that some of the recommendations of the Law Revision
Commission for a simpler and less costly simultaneous exchange
of certain factual information would be preferable to the in-
discriminate and costly application of usual discovery devices
to the general condemnation action and particularly to matters
of opinion and work product. Accordingly, we oifer the follow-
ing suggestions to the Commission for its consideration.

To the end of simplifying the proposed statute, we
believe that there are certain items that should be left out
of the exchange of valuation data. This thought is in accord-
ance with the recommendation of the State Bar Committee. We
will comment moxre specifically on these suggested deletions
in each section of the proposed statute.

The District Court of Appeal in the Mowry decision
(supra) held that the Discovery Act of 1959 contemplated the
exchange of information between condemnor and condemnee (page
277). However, neither the Discovery Act of 1959 nor the
Superior Court Rules specifically outline the procedure for
such an exchange. The mechanics of such an exchange should be
specifically spelled out by statute in a simple manner, provid-
ing an expedient method and workable sanctions. Inasmuch as
it would be difficult for a court to "legislate'! on the
mechanics of such an exchange, this would be an appropriate
subject for legislation. We strongly endorse the recommenda-
tion of the Bar Committee that these mechanics must avoid
"double preparation''. With these general comments and suggestions
in mind,we make the following specific comments on each section
in the proposed statute.

'.Code of Civil Procedure Section 1246.9

: We note that the Commission in drafting this legisla-
tion has renumbered Code of Civil Procedure Section 1246.l .as 1246.9.
We do not believe that the subject matter of 1246.1 is out of
place in its present position in the Code of Civil Procedure.

In fact, we believe that it is now located in the most appropri-
ate part of the Code of Civil Procedure pertaining to eminent
domain. There is no need for relocating this section and adding
to the confusion in our law by renumbering the section. 1In
addition, this does not appear to be the section that should be
renumbered in order to accémmadate the cdde sectidhs pertaining
to the mechanics on the exchange of valuation data. We respect-
fully suggest that the provision of this tentative statute be
placed in the Code of Civil Procedure in the discovery portiom,
with possibly a cross-reference section in the eminent domain
portion of the Code of Civil Procedure referring to the

——
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discovery sections, This placement is compatible with the
speclalized discovery provided for in Section 2032 of the Code
of Civil Procedure pertaining to the medical reports in personal
in%ury litigation. The specialized procedure for exchange of
information in eminent domain proceedings should be treated in
the same manner and placed in the same part of the Code of Civil
Procedure.

Qur comments on each of these sections will, however,
use the Commission's present numbering.

Code of Civil Procedure Section 1246,1(a)

The problem of the timing, both for the time of the
demand and the time that the answers must be served, is an
exceedingly complex one. We believe that this problem of timing
should be resolved after it is determined how much information
is to be exchanged. The more information that is contained in
the exchange the more time is needed, both to prepare the material
and to study and review the opposing party's material. At the
same time the problem of costs for "double preparation" should
be considered. Consequently, we reserve comment on how much
time is needed until a determination is made as to how much
material is to be included in the valuation data. 1In addition,
the pretrial rules concerning the date of pretrial and date of
trial must be taken into consideration. Superior Court Rule 8.12
should be considered in allowing for sufficient time to serve
and answer the demand for the exchange of waluation data. Rule

- 8.12 provides that the time for trial shall not be within ten

days after the pretrial conference and as nearly as possible
not later than five weeks after the pretrial conference. At
the time of the pretrial conference it is the duty of counsel
for all parties to be prepared for trial as required by
Superior Court Rule 8.2.

In many eminent domain actions there are several
parties defendant who either have little or no interest in the
case and who undertake none of the burden of preparing for trial,
e. g., lessees and trust deed holders. Any party could, in
collaboration with the principal defendant, serve a demand upon
the plaintiff for an exchange. The information which this
defendant would exchange would be of no use to the plaintiff
and yet the plaintiff's information would give the principal
defendant a "free ride' because the principal defendant does
not simultaneously exchange any data with the plaintiff. Con-
ﬁequently, we would recommend that Section 1246.1(a) read as

ollows: .
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"1246.1(a) Any party to an eminent domain
proceeding may, not later than 40 days prior to
the day set for trial, file and serve upon any
adverse all party parties to the eminent domain
proceeding amd $tie a demand to exchange valua-
tion data."” '

In lieu of the above amendments, a provision could be
added to this section to the effect that service of the demand

must be made on all parties.

Code of Civil Procedure Section 1246.1(b)

We recommend that similar changes be made in Code of
Civil Procedure Section 1246.1(b){(2). The first part of this
section should read as follows:

"(2) 1Include a statement in substantially
the following form: 'You are required to serve
and file a statement of valuation data upon all
other parties In compliance with Sections 12%45.1
and IZEE.Z of the Code of Civil Procedure not later
than 20 days prilor to the day set for trial and,
subject to Section 1246.6 of the Code of Civil
Procedure, your fallure to do so will constitute
a walver of the right to introduce on direct
examination in your case In chief any of the
evidence required to be set forth in your state-
ment of valuation data.'"

Code of Civil Procedure Section 1246.1(c)

We recommend that the samé change be made in this sec~-
tion so that it will read as follows:

“{c) Not later than 20 days prior to the
day set for trial, the party who served the demand
and each party upon whom the demand was served
shall serve and file a statement of valuation data.
The party who served the demand shall serve his
statement of valuation data upon eaeh all other
party parties em whom the demand was served. Each
party on whom a demand was served shall serve
his statement of valuation data upon the party
who served the demand all other parties,"
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Code of Civil Procedure Section 1246.2(b)

As we suggested at the beginning of our letter, we
believe that the information and valuation data to be exchanged
should be simplified in order to reduce the cost of prepara-
tion and prevent ''double preparation”. This is in accordance
with the general comments of the State Bar Committee. 1In
subsection (2) the information indicating the probable change
of zoning would seem to encompass much detail,with little
corresponding benefit. An examination of the other party's
compensable sales data will reveal the highest and best use
and any contention as to a probable change of zoning. 1In
any event, a simple statement of the contention of the party
as to a probable change of zone would be sufficient to alert
the other side that there was an issue which should be in-
vestigated., Any surprise as to such issue would be elimin-
ated by this exchange. If the Commission desires this in-
formation in the statute the subsection should be amended
to read as follows:

"(2) The applicable zonring and any &n-
formation indieating contention as to a probable
change thereof,"

We agree with the report of the State Bar Committee
concerning subsection (4) on cost data. This element of market
value has minor significance and ordinarily the opinion of the
witness as to value will encompass this method of valuation
where applicable. OQur thought is to eliminate the statement of
detall, particularly where items of building costs are involved
as this is often quite voluminous.

In subsection (5) the information as to the gross and
net income from the property and the capitalization thereof is
not required in the ordinary case as recommended by the State
Bar Committee., In the unusual case such Information can be
obtained by other discovery devices. Consequently, 1f this sec~-
tion is included in the proposed statute, it should be limited
to a statement of the actual income and actual expenses, thus
referring to the basic facts rather than getting into the
vagaries of opinion. This provides. factual information and
leaves the evaluation of the data to the expert witness.

We agree with the Committee of the State Bar that sub-
section (7) should be eliminated. Basically, it is a time con-
suming detailil which will produce no benefit to the opposing
side.,
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Code of Civil Procedure Secticn 1246,2(c¢).

The reference in this subsection to the previocus sub=
section (b) should be mere explicit and should be referred to
as follows: ''Subdivision (b} (3)".

Code of Civil Procedure Secticn 1246.3.

If Section 1246.2(b}{S) is eliminated there would be
no need for this section, particularly in view of the fact that
the 1959 Discovery Act already provides in Code of Civil Pro-
cedure Section 2031 for the production and inspection of
documents and other tangible things.

Code of Civil Procedure Section 1246.4,

The amendments to proposed Section 1246.4 that have
been prepared by the State Bar Committee are generally in accord
with our view of this section. We believe the code section can
be simplified and also specifically state that not only must the
notice be given but that the notice must include the information
specified in Section 1246.2. This notice should be in writin%
except that during the actual trial on the issue of market value
the statement need not be in writing and may be made orally to
the satisfaction of the court. With these thoughts in mind
this section should be recast to read as follows:

"1246.4 (a) A party who has served and filed
a statement of data shall diligertly give notice to
the parties upon whom the statement was served if,
after service of his statement of data, he:

"(l} Determires to call a witness not listed
on his statement of valuation data;

"(2) Determines to nave a witness called by
him testify upon direct examination during his
case in chief to any data required to be listed on
the statement of valuaticn data but which was not
so listed; or -

"(3) Discovers any datz wequired to be listed
on his statement of data but which was not so listed.

"(b) The notice required by subdivision (a) of
this section shall include the information specified
in Section 1246.2. However, the notice need not be
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in writing where it is giwven during the trial ohn the
issue of wvaluation if the court is satisfied that it
meets the requirements of subdivision (a) of the
section." :

Code of Civil Procedure Section 1246.5,.

" We are satisfied with the wording of this section as
drafted by the Commission put do not agree with the suggestion
made by the Bar Committee to change the term "witness'' to the
term "expert: witness'.

Code of.Civil Procedure Section 1247(b).

The Department is concerned with the Commission's
- proposed statute providing for delivery of a map within fifteen
-days after the request is made by the defendant property owner.
This may lead to the preparation of maps in many cases which
would normally be settled in the course of negotiations. We
believe that the timing of the demand for maps and preparation
of maps should be tied to the time of trial. We are not aware
of any problems with respect to the present 30-day requirement
and see no need for a change.

’ In conclusion, we note that the RePort of thé State
Bar Committee on Administration of Justice "felt there were
numerous objections to the tentative form" of this statute.

We would appreciate being advised when the Commission
will finally consider this matter.

Very truly yours,

Chief of Division




EXHIBIT ITI .

- LAW OFFICES OF
XCHARD V. RRESSANT BRESSANI anp HANSEN GERALD B. HANSEN
" (1094-1935) —
1205 BANK OF AMEBRICA BLDG. ) CLARENGE J. SEUH
TELRPHEONE 284-0088

SAN JOBE 13, CALIFORMIA MCHARD B. 3LOS

November 15, 1965‘

Mxr. John K. DeMoully

Executive Secretary

California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

In answer to the Commission's seeking comments on whether
legislation along the line of Senate Bill Nb. 71 is needed and
desirable, I woufd advise as follows: -

It is my opinion that it is not needed nor is it desirable.
I have no great objection to it, however, if the actual practical
experlence “of others has to them shown some need for it.

I have tried half a hundred condemnation cases, and_settled
as many more in the last fifteen years, and these are usually
most substantial in nature, and we have never indulged in any
discovery procedure.

We, however, prepare cases minutely, and in so doing prac-
tically know what the other sides experts are going to say. 1
have never been really materially surprised by the opposition
in trial of these condemnation cases.

Any degree of discovery tends to make for a scattered trial
followed by & court trial. I believe that the general discovery
procedures are adequate for condemnation purposes. At the pres-
ent time, we always seem to represent property owners, who can
by the very existence of the general discovery procedure, usually
obtain Lrom the condemnors' Counsel a statement of their highest
Appraiser's position. For instance, in a recent condemnation case
involving some 44 acres near Stanford, on the freeway going through
a school, we zave the State our take value from our main Appraiser,
they gave us their first appraisal at $225,000.00, later worrected
it to 3470 000,00 fcr take and severance, and we made our severance -
claim, and the case wss settled pretty clcse to our terms for
$947, 000.00. The general discovery procedures facilitate if not
compel this. Incicdently, we had worked on the case for well over
a year, and in fact were not interested in hearing what they had

to say about it.




2~-Mr, John K, Deloully Jovexzber 13, 1965

I commend you and the Commission ia its fine work. In-
cidently I have & shorter vercion of @ moving cost and incidental
less amendment, agreezble to your earlier recommendations, now
put through the State Bar procadure and part of the Bar's
legislative program for next year. The Commission's position
on this was helpful in my getting this as part of the Bar's
progran.

Very truly yours,




EXHIBIT IV

FRANCIS H. O'NEILL

FRAKCIS M. O'NEILL AND
RICHARD L. HUXTABLE RicHARD L. MUXTABLE
WILLIAM 0. COSKRAN ATTORNEYS AT LAW

458 SDUTH SPRING ETREET » SUHTE 538
LOS ANGELES 13, CALIFORNIA
MADIBON T-R2131

May 19, 1966

Californis Law Revicion Comaission
Room 30, Crothers Hull

Stanford Universiiy

Stanford, California, 94305

Attentlion: John H. Deloully
Ret: Discovery in Eminent Dozain

Procedures,
1963 Senate 311l 71

Gentlenen:

It iz oy understanéing that vour Qomnission is investli-
-geting and consldering the possibility of reintroduction of
1963 Senate Bill T1l, relating to voluntary exchange of value
ation deta in eminent donein proceedings,

As an ingdividual attorney preeticing in the fleld,
speaking only for myself and nol as =z member of ony group
or commlttee, I would like to make the followlng suggestions
releting to possibvle modlficstion of that bill, These sug-
gestions relate Lo the text of that Hill as it wza znerded in
the Senate, ifay 7, 1965, Partieular attention is invited to
items 3, 7, 9 and 10 which relate to matters which I do not
belleve are otherwise belnz called to your attention.: -

1. Bection 1 of the Bill, renurkering existing section 1246.1
G.0.P., should pe deleted, Renurbering of a frequently
eltyed, long standing Section is likely to lead to great
confuslion.

2. Propoged C.C.P, §1246.1 (o) [pege 2, lines 26-34] should be
eleted, The tize periods inveolved should be clearly
stated in one nlace to svold confusion.

3. New C.C.P, §1246.1 (e) [page 2, line 26 et seq.] should be
add and should bear a different section deslignation if
present C.0.P. §1246.1 is not renurbered)., The time periode
preseribed in proposed §1246.1 21l relate to the day set for
trial, whiekh gould resuli in suenh procedures not belns come
plete at the tine of pre~trial conference’ 1f there is one.
Thies would result in confusion and "loose" pre~trial orders,
I sugzest a new gubsectlon {e) providing:

"{e) Were pre-trial conference ls set, the periods
preacribed by this section shall be applied prior to
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the date set Tor such pre-irial conference, however,
wnere notice of zuceh pre-trial Ls served less than

55 deys nyior to the date set, any party way, not later
that 10 days after service of suech notlice, serve and
file denand to exchanme of valuatlion deta; znd, upon
motion of either party, the date theretofeore set for
the pre-trial confererice shall De postponed for sguch
pericd as shall be necessary to permit filinz of eross-
demands and statements of veluatlon data as provided
in sub=sections {2) tzroush (d) of this section,®

Proposed Section 1246.2 (v} [page 2, lines 40~47] should be

Modified to read as follows:

¥(%) The name and address or residence address of each
person intended {0 te called as a witness by the party
to testify to his opinion of the value of the property
described in the demand, or cross-~demand, or &s to the
anount of the demage or benefit, 1f any, to the larger
parcel from which such property ls taken, and the name
and business or residence address of each person cther
than the owmer of the proverty or property interest
beings valued, othey than those persons disclosed in
compllance with sub-secltion (&) hereofl, and other than

arties to Lransactions disclosed uncer sup-gection (c)

] _bereof, upon whose svabenendewer oplnion, pgethering

of statistical data or otner specialized study or anal-
Tsig,“the ooinlon is based in whole or In substantial
nart. '

he section as proposed by the Bill, if strietl
: CabOE 7 SLils =y
aoplied, could regulre disciosure of the names and addresaes of

" an almost interminable number of persons, includlng the owner,

5a

.the parties Lo all of the =zzles, the authors of textbooks,

politiecal fipures whose latest sronouncements may influs— ..
market values at the noment, the attornsys for the parties,
counter cleriis in governmental offices, ete.

Proposed Section 1246.2 (¢)(4) [pace 3, lines 9-11] should
be gnended to relote vo exigiing improvements on- the property.

Proposed Section 1246.2 (¢){5) [page 3, lines 12-14] is
ambiguous, ard should be modified to reads

¥(5) The reasonaile net rental value and the gross
incone ard expenses upon whieh it is based, the depre-
clation factors and rate of ezpitalization used, and
the value indicated by such capltalization.™

. Proposed Section 1246.2 (d)(5}) [page 3; lines 27-31] should

be modifled to provicde that the privilsge conferred by the
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1

gecond sentence of tlai mub-sectlon may be used Yonly

where g complete statement of the consideration and other
gircumgtances of the transaction would be so lenglhy as

to place an undue Durden upon the answering party, or are
s0 complex or uancertain as to require legal interpretation.™

Propoged Section 1246.5 {poge 4, lines 31-51] should be
amended to acd sub-section {e) which would read as follows:

e} In nmaking any determination under this section,
resvectling the terms upon which such permission nmey be
cranted, the Court mey take into consideration the
additlonal expense to which the opposing pariy may
rezgonably be sunjected in investigating, confirming
and preparing rebuttal of sush new evidenecs, and nay
order that Lhe warty seeXiny sucih peralcession reimaurse
said opposing perty for sueh additlonal exnense.”

Proposed Section 1247k [pase 5, lines 13-23] as amended by
the Bill would nermilt & reguest for man to be flled not
later than 45 days nricr to the day set for trial, but
would recuire the condeanor to comply not later than 15 days
orior to the day set for pre-~trial conference. These
gspecifications in time would make it possible to file a
demand for the kz 2p after the due date 1z already past or sc
g0 ghortly prior to the due date 2s to make conmpllance
impossible. I would suc*eau that the compliance in all
cases be reculred rnot loter thon 30 days pricr to the date
set for trial, but that the entire seetion he amended by
the addition of the Tollowing:

HIf the case ig seh for pre-trizl conference, “he periods
prescribed ne“eﬁy ghall be arznlicable prior to the date
set for such pre-trial conference, nowever, such appli-
cation shall not reculre defendant to request such map
earlier than 10 deye Tollowing receipt oF notice of the
date set for cuch "we-twiul conference.”

0. An accomnanxﬁgﬁ onfssion in pregent Qroceaure should be

corrected b7 inQWadﬁon in this enacuhe“u. The condennor
should be regulired at 2 tine substantislly i1n advance of
pre-trizl conference, to notify all persons who have appeared
asserting any elaln or defense relating to the property beling
talkten, of the avvoearance of all cther parties cWa*ming an
interest in that o rcel. Under sresent procedures, it 1s
possible fora.derao hel ﬁovﬂ:ﬁa ne ilg the owner of the
property in queostion to spend substantial suns of roney in
prevarction for trial oal; 1o leaym that his interest is

. mbordinzte to the elain of scone other person who 1g entitled

to defend the sction. Aalthougsh sueh conflieting claims
would e revezled ait pre-trial conference, i there is one
had in the case, even thern 1t is too late to aveid exvense.,
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It ig diZfiecvlt to fix 2 Lize 2t wWalech such 7notlice would
requlred unless 1t would relote to the filine of a reaquecnt
to hsve the z=altler set Yoxr Lolal, or Lo a resuest for pre-
ference in caledar setiing, I would suzgest that §1264
ol the Code of Clvil Procedure to acended to adds

i
X
L

'_’

QoG
YR O

<t

& herewder vatil such
writhen notice to 81l

—

f1n
&y

"o preferernce shall be
tine as the condemndcr aa
persons apreering in tae a n agserting any cleim,
defense or interest la the rcel being talken or in

the larger parcel of whieh Lt 1s a2 part, which notice

ghall s~ate (a) the nzme of each other carty who has
appeared clalming interest ia the designated parcel ox
parcels, and, zs %o each Tarty so appesring, (b) the

nature of such claim of irnterest and Of any other de-

fense ascerted, (e¢) the zmount of Just compernsation claimed
28 the volue of the parcel tsken andé (&) as damazes to the
remainder, if any, and (e} the name ard address of seaid
party's attorney of record.”

////JEBPg«%nyly yours,
/ K

w0

O aoaq
i3

-

£
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AL VIIYPER
COUNTY COUNSEL

CLAYTON H. PARKER

CHIEF ASS1STANT

SEYMOUR 5, FIZER
JOHN M. PATTERSO
ASSISTANTS

EXET3IT V

THE COUNTY COUNSEL
" County Of Orange

ARTHUR C, WAHLSTEDT, JR.

Louwr ' "TLay

COUNTY ADMIMNISTRATION BUILIOING * P 0. BOX 1863 » SANTA ANA, CALIFORNIA Bl

ROUBERT ., NUTTMAN

ROMALD STEELMAN

WILLIAM L MECOUR
JOSEPH W. BLOCKE
JOHM W. ANDERSON
JAMES 5. OKARAKI
DEPUTIES

T December 22, 1965

R

Mr. John H. JeMoully
Executive Secretary
California Law Revision
Room 30, Croihers Hall
Stanford University
Stanford, California 94305

Re: Recommendation and Study Relating to
Condemnation Law and Procedure

Dear Mr. DeMoully:

Pursuant to your request, this office has reviewed
the tentative recommendations of the California Law
Revision Commission relating to condemmation law and
procedure and Senate Bill No. 71 which passed in 1963
but which died in the Assembly Judiciary Committee.

Generally, we are of the opinion that the proposed
legislation would encéurage earlier preparation by the
condemnee with the attendant opportunity for settlement
of the case,

There is, howesver, in our opinion an erciiiias
feature wissing from the proposed legislation. While
the proposal provides for the exchange of information,
it dees not insure that the exchange of information
will be simultaneous. To this ~2xtent, it would encourage
last-minute service of the information. Reference is
made to Page 72) of the above referred to recommendation
and study which sets forth the procedures of the United
States District Court for the Southerm District of Cali-
fornia where the information is lodged with the Clerk
and when gll such statements have been so lodged, they
are then Served on the appropriate party by the Clerk.
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A simllar provision appears in the New York Court of
Claims Rules for the exchan%e of Appraisal Reports
through the office of the Clerk.

Very truly yours,

ADRIAN KUYPER, COUNTY COUNSEL

B/ ad

S. Pizefi Asgsis

SSp:ft



L% MARTIN J. BURKE
© AARRY C. WILLIAMS

ROYAL M. SORENSEMN
OWIGHT A, MEWELL

JARES T. SRADSHAW, JR.

RICHARD R. TEREZIAN
MARTIN L. BURKE
CARL K. HEWTON

EXHIBIT VI

LAW GFFICES

BUREE, WILLIAMS & SORENSEN
SUITE 720 ROWAN BUILDING
458 SQUTH SFAR NG STREET

b

TELEPHONE
S23-4i38

LOS ANGELES, CALIF, 90013

September 15, 1965

Californla Law Revislon Conmission
30 Crothers Hall

Stanford University

Stanford, California 94305

Re: Proposed Eminent Domain Law Revisions

Gentlemen:

I would be interested in recelving any proposed
revisions of the law of eminent domain made by the Law
Revision Commission,

In preparing the revisions of law in the eminent
domain fleld, it would be my suggesticn that the Commission
carefully review the operation of Department 60 of the Los
Angeles Superior Court, which is the eminent domain law and
motion and pre-trial department. In this one department many
procedural changes have occurred which have greatly assisted
in the orderly processing of eminent domaln actions., It is
my view that there would be considerable state-wide benefit
in the general implementatlion of the procedures utilized in
this department.

Although I aﬁ a member of the los Angeles County
Bar Association Condemnation Procedures Commlittee, T am

writing this letter individvally and not on behalf of the
Comnittee,

I will look forward to recelving any materials which
are developed by the Commission In the eminent domain field,

(ol




T H. DCLAS
A B, TINNING, RETIRED

EXHIBIT VIX

TiNNING & DELAP
ATTORMEYS AT LaAW

v
COURT AND MELLUS STREEZTS

PANA MUROOCK MARTINCGZ, CALIFORNIA S4554
ACHERT T. ESHLEMAN ‘ v
AAX WILCOK, R, 228-2440

WAMES E COX

o.M FILICE

ROGERT M. SANFORD, JR.

November 24, 1665

BERNMARD F. CUMMING
AUSTIN A, GIBAONS

California Law Revision Commission
School of Law

Stanford University

Stanford, California

Attention John R, McDonough, Jr., Chairman
Gentlemen:

Re: Your No. 4 - Discovery in Eminent Domain
Proceedings

I have read with Interest your recommendation and
study and particularly your summary at page 753 of same.

It is my opinion that adequate discovery procedures
are now available. It is my further opinion that legislative
and court-crcated rules attempting to codify discovery impose
virtually prohibitive cost upon landowners. This practical
aspect of econonmic ‘idiocy is generally lost sight of by those
who would promulgate rules.

It is our experience, and I expect that we have as active
an eminent domain practice as any office in Northern California
which represents ﬁundowners, that the attorneys for the condemning
agencies are salaried, "eager beaver'young gentlemen who virtually
inundate landovmers With ponderous interrogatories, etc.

1% is our further experience that we have had to make any
number of niotions at every stage of the proceedings, particularly
in dealing with the Division of Highways of the State of Califcornie
which are essentially absurd. I believe that this view is shared
by the people who represent and try owners'! cases in eminent
domain. The state frequently advances absurd legal theories, both
in discovery and at trial, and the resources available to them are
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economically overwhelming when compared to those that even
qualified offices can afford to bring to bear on the average
. owmer's case. .

In short, we request that this matter be left alone.
The new eminent domain statute is bad law and is considered
foolish by anyone who has had any experience with property
valuation. IFor example, the notion that listings are not
iuportant fies in the face of the concept that you are trying
" to make these hypothetical proceedings comport as closely as
possible to a real world transaciion.

I hope that the rather choleritnature of this letter
does not detract too greatly from the sincerity of the recommenda~-
tion contained. The landowner does not have the protection
afforded him by our courts that they afford the other rights
ol equal dignity set forth in the due process cleuse. In fact
the trend is in the contrary direction.

Yours sincerely,
o ' - ‘fa
s A «f Kﬁ/
. James E. Cox

JEC:vD




EXHIBIT VI

EXTRACT FROM RULE 9 OF UNITED STATES DISTRICT COURT IN 10S ANGEIRS
(Effsctive June 1, 1966)

P

£y

[manner

ALL CASES SHALL BE PRE.TRIED UNLESS WAIVED BY ORDER
OF THE COLURT. ‘

{a) Notice: After a civil action or procesding, including admiralty,
is at issue, unless the court of the judge in charge of the case other-
wise directs, the clerk will place the cause on calender for pre-irial
conference on the Monday nearast 60 days thereafter and will there-
upon serve all parfies ring in the case by United States mail
a "Notice of Pre-Trial Conference” in the form prescribed by the
'u-:iige to whom the case is assigned or in the form subsfanfiarfy as

ows:

T ii'lgI of Court ‘and Cause)

No.: _ —

Notice of Fra-Trial Conference

'RULE 9. PRE-TRIAL PROCEEDINGS :

"This case has been placed -on calendar for pre-trial conference .

of this court 8t _______ o'clock on
19, pursuant to Ruls 16 of the Federal
Rules of Civil Procedurs and Local Rule 9 of thit court: and unless
excused for good cause, sach appeaning in the action shalf
be represented at pre-irial conference and at all pre-frial: mestings
of counsel, by the aHorney who is to have charge of the conduct
of tha trial on behalf of such party. _

"The propased pre-irial conferance ordir must be lodge
with the clerk not later than 5:00 pam, on the Wednesday
the conference date. .

o

in Courtroom No.

JOHN A. CHILDRESS, Clark

By _Deputy.”

{6} Procedure: Upon receiving nolice of a pre-triat '

1. It shall be the duty of sach party and counsel appearing fo
comply with all requirements of this rule. unless the court otharwise
directs;

2. Apﬁfcaﬁnns to be relieved of compliance. may be mads in the

reinafter provided in subdivisions (h} and [} of this ruls;
3. All documents, other than exhibits, called fer by this ruls shall

{be Hﬁkd in"fiupifc;io and in the form required by local rule 4.

; ) : As soon as jssua i3 joined, discover
procasdings; including requests for admissiens, should begin snd aﬁ
discovery proceedings shall be completed, if possible, prior 1o the
re-trial conference. ' o
{d] Meefings of Counsel: Not later than 40 days in advance of
triel conferance, the attorneys for the parties shall meet together
t a conveniant time and place for the purpose of arriving at sfipu-
ations and agreements all for tha purpose of simplifving the issues
o be tried: At this conference bstween counsel, all nl:iibih other
n those to be used for impaachment shall be exchanged. and
xamined and counsel shall also eachanga a fist of the names and
ddresses of witnesses fo he called at the trial including expert wit-
; each photograph, map, drawing and the like shaﬁ bear, upon
face or the reverse side theraof, a concise legerd stating the
slavant matters of fact as o what is claimed to be fairly depicted
eby, and as of what date. Each atorney shall ako then make
nown to opposing counss! his contenfions tegarding the applicable
acts and law. _ ] .
FAILURE TO BISPLAY EXBIBITS TO OPPOSING COUNSEL AS

| REQUIRED 8Y THESE RULES SHALL AUTHORIZE THE COURT
.| TO REFUSE TO ADMIT THE SAME INTO' EVIDENCE.

{s) Memorandum of Contertions of Fact and kaw: Not later ihan
I8 days in advance of pre-rial conference, each party earing

| shall serve and fils with tha clerk -a. "MEMORANDUM OF CON-
| TENTIONS OF FACT AND LAW" containing a concise sfaimmeni of
.{the material facts involved as claimed by such parly, including:
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.B 4 In eminent domain preceedings, additional pre-trial disclosure
A shall be made as follows: "
E a. Not later than 30 days in advance of pretrial confarence,
each party appearing shall serve and file a summary "STATEMENT
JOF COMPARABLE TRANSACTIONS" containing the relevant facts
Fos to each sale or other transaction o be relied upon as comparabiw
Rto the taking, including the alfeged date of such transsction, the
names of the parties thereto, and the consideration therefor; together
with the date of recordation and the book and page or other identi-
fication of any record of such trensaction; and such statements shall
'be in form and content suitable fo be presented to the jury as a
R summary of evidence on the subject:
b. At least 20 days prior to trisl esch parfy appearing shall
serve and file a "STATEMENT AS TO JUST COMPE:ISA ION" .
setting forth a brief schedule of contentions as. to the following:
{1} the fair market valus in cash, af the fime. of taking, of the estats
or interest taken; (2) the maximum amount of any benefit proximately
sulting from the taking; and {3) the amount of any claimed damage
roximately resulting -from severance. :

3 8 * 3 H %%

6, Bach party shall set forth a briet stetement of the points of
lsw and & citation of the authorities in support of sach point upon
which such parly intends to rely at the trial, which- will serva to
satisfy the requirements of local rule 12, : .

7. Each party shall set forth & statement of anyissues in the plead-
ings which have been abandoned. o o
? 8. Each pacty shall set forth a kist of all exhibits such patty expects
to offer at the trial other than those to be used for impéachmant
with a description of each exhibit sufficient for identification, the
{ist baing substantislly in the following form: : S

Case Title:. Case No,

LIST OF EXHIBITS

MNUMBER DATE DATE '
MARKED  ADMITTED- DESCRIPTION

INSTRUCTIONS: _
Place case caption at the top as shown, and show “Plaintiff's™
or "Defendant's” before the word “Exhibits,” and, below thaf, only
the spaces labsied "Numbar" and "Dascription” are required to be
fillad in priar to trial. :
Plaintiff shall number exhibits numerically and defendant by
;[Eﬁabefic letters, as follows: A to Z: then AA to AZ: then BA to
, atc. )
Consult the judge's clerk concarming problems as to the number-
ing of exhibits,
9. Each party shall set forth the names and addresses of all pros-
ective witnesses and. in the cese of expert wifnesses, a narrative
atement of the qualifications of such witness and the substance of
the testimony which such witness is expected to give. Only witnesses
so listed will be permitted to testify at the trial except for good
cause shown. .
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(B Conduct of Conference: At pre-trai conference. the courf will

jconsider: :

I. the pleadings, papers and exhibits then on file, including the
stipulations, statements, and memorandums filed pursusnt to this
order and all matters referrad 1o in F. R, Civ. P., Rule 16,

2. oll motions and other proceedings then pending, including 4

motion to dismiss pursuant to F. R, Civ, P., Rule 41{k}, or Admiral
Rule 38, “for failure . . . to comply with thess rules or any order o
court’; or to impose alforneys' fees and costs or other penalfies
purssant to F. R. Civ. P., Rule 37, or Admiralty Rule 32C, for feiluré
of a parrz to comply with the rules as to discovery; or to impose .
personal liability upon counsel for excessive costs pursuant to 28
US.C. § 1927 or Local Rule 28; , _
" 3. any other matters which may be presented relative to partiss;
process, pleading or proof, with a view to simplifying the' issuss and-
bringing about & just, speedy, and insxpensive determinafion of the:
case; and :

4. upon conclusion of pre-trial conference, the court will set the
case for #rial and anter such further orders as the status of the cass
may raguirg.

{g] Pre-Trial Conferance Order. Not later than 5:00 p.m., on the
Wadnesday prior to the pre-trial confereace, plaintift shail sérve énd
lodge with the clerk a propased Pre-Trial Corferance Crder, approved
as fo form and substance by the aHorneys for all perties sppéaring
in the case, and in form substanfially as follows:

“[Titte of Court and Cause) )

Na . PRF-TRIAL CONFERENCE ORDER

“Following pre-trial proceedings pursuant to Rule ' té of the

Fedaral Rulas of Civil Procedure and Local Rule 9 of +this court,

IT IS ORDERED: , -

©} This is an acfion for: [Here state nature of action, dbsignate

the parties and list the pleadings which raise the lssues);

e WL . ah -t




I} Federal jurisdiction and venus are invoked upon the ground:

;Here fist & concise statement of the facts requisite fo con- | .

or federal jurisdiction and venue); ’ -

I The following facts are admitted and require no proof: (Hers
list esch admitted fact, including jurisdictional facts);

IV The reservations as to the facts recited in paragraph Il

above are a; follows: {Here sei forth any objection reserved | .
by any party as to the admissibility in evidence of any ad- |’
mitted fact and, if desired by any party, limiting the effect| -.
- of any issue of fact as provided by F. R. Civ. P., Rule 35{b), | .

or Admiralty Ruls 32B[b), as the case may be):

V- The following facts, though not admitted, are not to be {

 contested at the trial by evidence to the contrary: [Here
list each); ' .

VI The following issues of fact, and no cthers, remain o be
fitigated upon the trial; (Hers specify sach; a mere general
stabement will not suffice}: , :

* ¥ The exhibits to be offered at the +rial, together with a
statement. of all admissions by and sall issues between the
parties with respect thereto, 2re as follows: {Hare list all

and things intended to be offered at the trial by
sach party, other than those o be used for impeschment,
in the sequence propossd to be offered, with a description
of sach sufficient for identification, and a statement of all
admissions by and all fssues between any of the parties as
to the genuineness therecf, the due sxscution thereof, and
the truth of relevant matters of fact set forth therein or in
any legend affixed therato, together with a statement of any
objactions reserved as to the admissibility in evidence thare-

VIl The following issues of faw, and no others, remain to be
: litigeted upon the trial: (Here set forth a concise statement
of each);: '

IX The foregoing admissions having been made by the parties,
and the parties having specified the foregoing issues of
fact and law remaining to be litigated, this order shall sup-
plément the pleadings and govern the course of the trial of
this couss, unless modified to prevent manifest injustice.

— 19

' ljnii'ed‘ States District Judgs
Approved as to form and content:

Attorney for Plainfiff

Attorney for Defendant
{h) Postponement of Hearing: If additional time is required to

comply with this rule, the parties may submit a timely stipulation|,
signed by all counsel, setting forth the masons and requesting an|
order of court for continvance to a stated Monday caladidar. Pre-|;

trial conference will usually be postponed {1) to awaii completion of
all intended discovery procedures, if such procedures have been
?ursuad with due diligence; [2) to await determination of a motion
or & summary judgment pursuant to F. R. Civ. P, Rule 5b; (3] to
await deferminetion of & motion to dismiss for lack of jusisdiction

pursuant to F. R, Civ, P., Rule 12; or {4) to permit the parties time |,
to exhaust the possibilities of settlement. Entry of an order posi-|.

poning the date for pre-trial conference shall operate ipse facte to

extand the various time periods fixed by this rule, so that compliance |-
shall be sufficient. H made within the periods of time specified when |.

computed from the latsr date so fixed for pre-trisl conference.

- {i} Motions Prior to Conference: In the evant of inability to cbiain
the ‘stipulation of counsel as provided in subdivision {h}, motions to
postpone, or to be relieved from compliance ‘with, any of the re-
quirements of this ruls may be presented at the cail of any Monday
calendar of the court upon giving' five-days' writhen notice.

PN . . -
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’

1. Contested eminent domain cases are governed by California
Rules of Court, Rules 206 to 222, inclusive, with raspect to seiting for
pretrial and with respect to prefrial and settisment conferences.

This Policy Memorandum is intended to implement the Rules,
and with respect to the final pretrial conference is supplemental to
the Manual of Pretrial Procedures, published in February, 1963, so far
as applicable.

2. Experience has shown ‘that in order to maks and
pretrial procedures effective and to . control the calendacing
of sminent domain cases for pratrial conferences and for iral, the
court must insist on compliance with the California Rules of Court
and with the provisions of this Policy Memorandum, : that
in the exerciss of the court'’s discretion and for cause, com-
pliance with the provisions of.this Policy Memorandum may be
waived in any parficular case.

3. It is the policy of the court in seiting such cases for pre-
trial and irial 1o give ﬁltrhﬁiyiowhidihqaumﬁ b¥
law. (C.C.P., soc. (264,) All such cases should be brought to trial i
possible within twelve months after the filing of the complaint,

Counssl are expected fo assist the court in carrying out this
policy by compliance with the Rules and with the following procedures
with respect to calendaring, pretrial, and discovery. :

4. This Policy Memorandum shall apply o eminent domain
casas in the Central District, and to all such cases in any other Dis.
tricts when so ordered by the judge presiding in the Master Calendar
Department in any such District,

.5. The purpose of this Policy Memorandum is to expedite all
rrbcaedings before trial in contested eminept domain cases, including
aw and motion matters, discovery procesdings, pretrial confersnces
and settlement . conferences, to end that a!lpmdi matiers ma
be brought o tial within fwelve months after they ars com .

& It is the po!icr of the court to require that all law and
motion matters and all discovery proceedings shell be completed
bafore the fina! pretrial conference, as provided in Rule 2i0, sub-
division [d). Any request for an extension f time to complete such
matters or proceedings after the .final pretrial confersnce may be
granted only or a showing of good cause by affidavit.

ANSWERS

7. "No case shall ba set for a pretrial conference or for irial
until it is at issue and unless a parly thereto hes served and filed a
memorandum to set.” Rule 206. :

8. Inorderto ite the setting of a contested sminent do-
main case for pretris! and trial, the summons should be served
promptly on all defendants, and answers shoukd be filed prompily




EMINENT DOMAIN POLICY MEMORANDUM i32M

after the service of summons. While reasonable extensions of time fo
answer may properly be agreed fo by counsel, the court considers
that in the ordinary case an extension of fime for mare than sixty
days is not reasonable where the sole reason for such delay is to give
to a defendant's counse! time o secure professional appraisals of the
property taken or damaged. :

in most cases an answer can and should be filed within sixty days
based on the information a: ‘o the value of the property taken or
damaged then available. having in mind the owner's right to file an
amended answer on sfipulation or by order of the court on motion
after he has obtained an adequate appraissl. The sarly filing of an
answer will enabie the court, upon the filing of a memorandum 1
sot, to set the case for prefrial and for trial within twelve mopts
after the commencement of the action, on dates which are paren-
able to all counsel. _

9. In preparing answers to" complaints in eminest’ domain
cases, counsel are expected to comply with the requiremgat of section
1246, Code of Civil Procedurs, that "“[elach defendént must, by
answer, set forth his estate or interest in each paicel of property de-
scribed in the complaint and the amount, if any, which he claims for
sach of the several items of damage specifisd in saction 1248."

FIRST PRETRIAL COMNFERENCE

0. When the memorandum to s#* a contested eminent de:
main case has been filed, the clerk will set a date for a first pretyial
conference in the Pretrial Departroent not later than &0 days afer
the filing of the memdrandum.

b1, Where all parties appearing in the action agree in writing,
by letter or stipulation fileg-'with the Pretrial SeMing Clerk concur-
rently with the memorandum to sat, the first pretrial conference will
be set on any one of three dates within said period of 40 days as re-
quested by the parties, H the parties do not agree, counsel for the
partr ‘Biling the memorandum-1d set, by letter to the Pretrial Satting
Clerk with- copy 1o each othet party appsaning in the action in propria
persona or by counsel, filed ‘with the memorandum to set, may re-
quest that the case be .set for the first ppretrial conference on any
one of three dates, in which event the case will be set for such con-
ferance on one of those dates unless within flve. days from the
date of such request, any party appearing in the actlen, by letter to
the Prefrial Setting Clerk with & copy to all other pasies appearing
in the action, objects fo all such dates and requests +hat such con-
fersnce be set on.any one of three other dates. if within five days
thereafter the parties do not advise the Pretrial Setting.Clark in
writing that they have agreed on & mutually convenient date, the
case will be set for a first prefrial conference by direction of ¥he
judge assigned Yer that purpose by the Presiding Judge on a dee
within said perigd of 40 days convenient to the court, which date
will be changed only on a motion on an affirmative showing of good




133N EMINENT DOMAIN POLICY MEMORANDUM

cayse. Nofice of the date set for the first pretrial conference will be
sent by the Prefrial Setting Clerk to all partiss appearing in the
action as required by Rule 209. '

12. The first pratrial conterencs will be held for the purpose
of discussing and sscuring agreement on all matters set in the
joint statement o be filed as provided in paragraph 15 of this Policy
Memorandum, and such other maiters as may be suggested by the
judge presiding at such conference or by tha parties then present.

en necessary, & rsasonsble continuance may be granted in order
that the parties can all agree on all such matters befora securing
their appraisals and engaging in discovery procesdings. At such con-
ferance the court will also discuss the possibility of settlement.

13. At the first pretrial conference the court will also fix the
date for the irial and a date for the final pretrisl conference not more
than 30 days before the date so fixed for the trial, having in mind
the calendars of counsel and the calendar of the court. When such
dates are fixed, counsel will be expacted to avoid conflicting
sngagements. '

The dates sat for the final pretrial conference or for the +rial
may be changed by the court on motion on notice to all interested
porfies, on an affirmative showing of good cause. The court expacts
counsel to give nofice of any such motion prompHy on discovering
good cause therefor. .

14, Unless the fiist pretrial conference is waived as hersinafter
provided, each party appearing in the case shall attend the first pre-
trial conference by counsel, or if none, in person, and shall have a
therough knowledge of the case end be prepared to discuss it and
make stipulations or admissions where appropriate, and be prepared
to agree on a date for the final prehrial conterence and for the trial.

IS, it is the policy of the court to require the filing of a joint
statement at or before the time set for the first preirial conference
avidencing the extent to which counsel are ag. on matters which
should be agreed on at the first pretrial conference, including a
date for the final pretrial conference and for the trial. The court has
preparad a check list of all such matters, which should be used by
counssl as a guide in preparing the required joint statement, Copies
of the check list are available at the main or any branch office of the
County Clerk. :

{6. It is the policy of the court to waive the first pretrial
conference when the joint statement evidences the agresment of
counsel on all matters set forth in the check list whick are applicable to
the particular case, on condition that the joint statement, togather
with a request for such waiver, is filed not less than ten days befors
the fime set for the first pretrial conference. In that event, counsel
may call the clerk in the department of the judge assigned by the
Presiding Judge fo conduct pretrial conferences in eminent . domain
cases on the sacond court day before the 'day set for such confer
ence, fo determine whether appearance at the conferencs is necessary.
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7. Al the conclusion ok the first pretrial conference, or upon
the waiver of such conference if the joint statement is epproved, the
court will prepare a partial pretrial conference order seting forth
sll matters agreed on except the several pariies’ esfimstes of vaiue
{see Rule 211, subd. (d}}, including the date set for the final pretrial

conference anc for the trial, and serve and file such order as

provided in Rule 215.

INTERIM PROCEEDINGS

(8. During the period between the conclusion of the first pre-
trial conference and the time then sef for the final pretrial corfarence,
the parties are expected to complete all law and motion matters and
all depositions and discovery procesdings, including the exchange of
all valuation data as may be agreed on by the parties or as may be
ordared by the court. During such-period the parties are also expected
to confer in person or by correspondence fo reach agreement upon
as many additional matters as possible, and o prepare the joint or
separate written statements required by Rule 210 and by this Policy
Memorandum to be filed at or before the time set for the final
pretrial conference. ‘ , )

19. Counsel are reminded that &t any preliminary pratrial
conferance or at any time befors or at the final pretrial cnnf?wr:noe.
the parties may by stipulation also submit to the judge assigned for
that purpose, and such judge may determine, any other matter which
will aid in the disposition of the cuse. [See Rule 212, subdivision (b)),

FINAL PRETRIAL CONFERENCE .

20, At or before the final pretrial conference, unless such con- °

ference is waived pursuant to Rule 222, the parties will submit to
the pretrial conference judge a‘loinf written statement of all matiers
agreed on subsequent to the first pretrial conference and a joint
written statement or separate written statements of the factual and
leqal contentions to be made as to the issues remaining in dispute, to
the extent that such matters have not previously been incorporated
in any partial prefrial conference order or amendment thereto, {See
Rule 210.) :

21. At such conference the parties will submit to the court 2
descriptive list of all maps, photographs and other documentary
exhibits which either party then intends to offer in evidencs, except
documents either party may intend to use for impeachment, with o
statement indicating which ones may be marked in evidence at the
beginning of the trial and which ones are to be marked for identi-
fication. In the discretion of the court said list may be included, in
whole or in part, as & part of the joint writhen statement required to
be filed at or before such conference. To the extent that such ex-
hibits are then available, they should be produced af the time of the
final pretria] conference and merked by the clerk as exhibits in evi-
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dence or for identification. The provisions of this paragraph do not
preclude the production of other exhibits at the time of tral.

22. At the time of such conference. each party will submit to
the court in camera in writing & memarandum setting forth in sum-
mary form a statement of the opinions of each of their respective
appraisars as to (1) the value of sach Faroef to be faken, {2 saverance
damages, if any, and {3] the value of the bensfits resulting from the
construction of the proposed public work. Such memorands shall
not be filed and may be returned to the respectiva parties when the
final pretrial confersnce order is filed and shall not be referred to
in the final pretrial confersnce order or at the trial.

23. At the conclusion of the final pretrial conference the judge
as required by Ruls 214 will prepare a final pretrial conference order,
which shall incorporate by reference any partial pretrisl conference
order and a statement of any amendments thersto and of the mattars
then agreed on, the list of .propossd sxhibits submitted by the

artins with their stipulation with respact thersto, a statement of any
actual and !sga! contentions made by each party as to the issues
remsining in dispute, which have not been set forth in any partial
pretrial order or amendment thereto, and a concise and descriptive
statement of every nuling and order of the judge at the final pretrial
conference on any matter which will aid the court in the disposition
of the case, ' '
- 24. The final pretrial conference order will be served and filed
as provided in Rule 215, ' .

CHECK LIST

FOR COMPLETION %‘RJOINT STATEMENTS
FIRST PRETRIAL C IN

EMINENT DOMAIN PR INGS

. A joint written statement seiting forth the position of the

parties as to all'matters listed in paragraph 2 of this check list must

filled at or before the time set for the first pretrial conference in
contested eminent domain cases, '

Each such statement should indicate in the caption the number of
the parcel or parcels to which it refers. Peragraph numbers and
headings hersin should be used by counsel in prepering such
statements,

2. As to each of the items referred to in this paragraph, state
one of the following: 1&'} the facts agreed 1o, {2) that the Tem is
"disputed”, or 3} that the particular item is not applicable. When the
parties cannot agree on any matter, each party shall state his con-
tentions with respact thereto. :

All of the following items are to be included as to each parcel in
prepering the joint statement:

i;:] Date of Filing Complaint and of Issuance of Summons. (See
C.C.P sec. 1249) B




b4

EMINENT DOMAIN POLICY MEMORANDUM 132Q

[b} Names and capacities of all parties served and of parties
not served. © :

{c) Immediate Possession: Effective date of order of immediate

possession, _

d} Descriiﬁon of Pro : Address, lega! description of land
or property to bae taken and of remaining property, if any: area ot
property; existing structures and improvements, if any: existing en-
cumbrances: exishng leases; and existing ztning. ’

{e} Nature, Exteht or Character and Ownership of the several
esfuf[?}s c;u Tnhrasisf 1o be ii"aien. 4 & brief llde

rpose uisition and a brief general description of
the proposed public m ' &

[g) Condemner's Estimated Yaluation. Plaintitf may inciude hera
a statement as to its source, such as a staff or other preliminary
appraisal. ' _

fh) Condemnee’s Estimated Yaluation. The party may include
here a statement as to its source, such as tha owner's opinion of value
or a preliminazy appraissl. ' '
f} Whether severance damages sre claimed, and if so, by
whom? ' o :

"1} Whether bensfits are claimed by the construction of the
proposed public work, and if so, what benefits?

[} Datss for Valuation Data Exchange.,

(] lssues. Whether there are any other issues to be determined

in addition to the issue of valus.

[m). Available Trial Dates - fill in not less than two dates at
isast 30 days prior fo expiration of one year from the date the
action was commanced. '

‘Sn] Available Final Pretrial Conference Dates - fill in at lesast
two dates not less than 60 days prior to expirstion of one year after
the date the surimons was.issued. - _

{o) Other matters agresd on or admiHed. '

{p} Whather any pariy confemplates making & motion to frans-
fer the rial to another Superior Court District for +ial, if so, which
party- . _ A

Mote: The information raquired by the forsgoing check list should
be based on all information aveilable as of the date of the required
joint statement. If the parties so desire, the information required by
items (g} and (h] may be furnished in & separate supplemental state-
mant. When the parties can not agree on the dates reauired under
items (I} and |m), the statement should include two dates in each
instance which are available to counsel for each of the parties.

3. U the parties so desire, the statement may conclude with a
joint request for a waiver of the first prefrial conference. In that
event, the statement must be fifed not less thar ten days before the
date set for such conference.
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PROPOSED
CLERK'S DUTIES AND PROCEDURE
iN EMINENT DOMAIN CASES

"No case shall be set for a pretrial confersnce or for trial until
it is at issue and unless & party thareto has served and filed a memo
to set.” Rule 206. The cletk enters the memo on the register of actions
and checks the memo as to the provisions of said rule.

. 1. 'When the memo to set a contested eminent domain case it
ready for setting, the clerk will set a date for a first pretrial con-
ference in the designated pretrial department {Department 50, not
tater than 40 days after the filing of the memo, pursuant fo pera-
graphs 2 and 2 as follows, and give rotice thereof as required by
rule 209 {b}, together with rule 207.5. ’

2. Where counsel for all parties agree in writing, by latter or
stipulation filed with the clerk concurrently with the memo to set. the
first pretrial conference will be set on any cne of three dates within
said period of 60 days as requested by counsel.

3. If counsel do not agres, counsel for any party appearing in
the action, by letter to the clerk with copy to ell other parties ap-
pearing in the action, filed with the memo to set, may request that the
case be set for the first pretrial conferance on any ane of three dates,
within the 60 day period, in which evant the case will be set for such
conference on one of those dates, unless within 5 days from the date
of such raquest, counsal for any other party appearing in the action,
by letfer to the clerk, with copy to counsel for all other parties ap-
pearing in the action, abjects to all such dates and requests that such
conference be set on any of three other dates. If within 5 days there-
after counsel do not advise the clerk in writing that they have agreed
on a mutually corvenient date, the case will be set for a first pre-
trial conference by direction of the judye assigned to handle the
pretrial eminent domain cases, or, if he is not available, by the pre-
trial Master Calendar Judge.

4. At such conference the Court will ako fix the date for the
trial and a date for the final pretrial conference not more than 30
days before the date so fixed for the trial. :

The dales set for the final pretrial conference or for the trial
may be changed by the Court on motion on notice fo all interested
. parties, on an affirmative showing of good cause.

5. it is the policy of the Caurt to require the filing of a joint
statement at or before the fime set for the first pretrial conference,
. including @ date for the final pretrial canference and for the trial.

6. 1t is the policy of the Court to waive the first pretrial confer-
ence whan the joint statement is sufficiont fo the particular case, on
condition that the jaint statement is filed not less than 10 days be-
fore the time sef lor the first pretrial conference, together with a
request for such waiver. [n that event, counsel may call the clerk in
the assigned eminent domain department {Depariment 40} on the
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second court day, before the, day set for such conference, to deter-
mine whather appeararce at the conference is necessary.

7. At the conclusion of the first pretrial conference, or upon the
waiver, the Court will prepare a partiai pretriel conference order,
which will include the date sef for the final pratrial conference and
for the trial. The clerk shall serve ard file such order as provided in
rule 215, together with a notice of such dates.

8. At or before the final pretrial conference, the porties will
submit to the desigrated prefrial eminant domain judgs a joint
written statement of all matters agreed on subsequent to the first
pretrial confarence and a joint or separate written statement of the
factual and-legal contentions to be made as to the issues remaining
in dispute. To the extent that certain exhibits are available at tha final
_pratrial conference, they should be preduced and are to be markes
by the clark -as exhibits in avidence or for identification.

9. Al the conclusion of the final pretrial conference the pre-
#rinl judge will prepare a final pretrial conference order. which order
shadl lba served and filed as provided in rule 215,

0. When an invitation to attend the settlement conference in
an.aminent domain case has been accepted, the clerk in Department
60, under the direction of the Judge, will set a date for such con-
ference and notify all the parties.

11, The clerk in the assigned pretrial eminent domain depart-
ment, under the direction of the Judgs, will have to kesp a complete
calendar of all dates assigned for the first pretrial conferance: all
continvances or additionsl hearings of same; all dates assigned for the
final pretrial conferance, all continuances or additionsl hearings of
same: all dates or additional hearings assigned for the settlement
calendar; and any other dates assigned or continued for whatever
purpose necessary as to seid assigned pretrial eminent domain
Mepartmant.

2. Tha clerk will alse file and serve, or cause to be served, any
-nofices, or other papers, in connection with the above procedures ir
eminsnt domain actions.

NOTICE OF FIRST PRETRIAL CONFERENCE
RIGHT TO REQUEST ELIMINATION OF
FIRST PRETRIAL CONFERENCE AND ORDER

and
INVITATION TO SETTLEMENT CONMNFERENCE
EMINENT DOMAIN ACTIONS
[Rules 207.5, 209 and 222
Calif. Rules of Court
(Parcel No. e cerend)
MNow e
Superior Court of the State of California for the County of
Los Angeles.
............. PlaintiFs) vs. oo
........................................ Defendants). :
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To the above named parties and fo their atfoeneys of record:

You are hereby notified:

I. FIRST PRETRIAL CONFERENCE

The Court has set the above entifled case for a first prefrial
conference on ... ..., 19, af ....._m, in Department

e bogEted at

Said conference will be held in accordance with Rules 207.5.222,
inclusive and Policy Memorandum for Pretrial, Discovery and calen-
daring in Eminent Domain Cases,

2. WAIVER OF FIRST PRETRIAL CONFERENCE

If counsel for all parties intend fo request the Court fo eliminate
first pretrial conference, the procedure set forth in paragraphs 15 and
{6 of the Policy Memorandum above referred to must be fellowed.
{See paragraph 4, below.}

Request for such waivers fo be filed not later than |0 days
prior to the above date assigned for pretrial conference, or 10 days
prior to the date fo which such conference may be ordered con-
tinued. ln the Central District such requests should be filed with the
clerk of Dept. 0. In other districts, they should be filed with the pre-
trial clerk of such district,

3. INVITATION TO ATTEND SEFTLEMENT CONFERENCE

Pursuant to Rule 207.5, you are invited to attend a settlement
conference. This case will be placed on the settlement calendar IF
ONE OR MORE OF THE PARTIES advises the pretrial setting clerk in
Depti. 80 in the central district ar in other districts, the pretrial setting
clerk of such district, in writing, that he accepts the invitation NOT
LATER THAN 20 DAYS PRIOR TO THE DATE ASSIGNED FOR THE
FIRST PRETRIAL COMNFERENCE OR 20 DAYS PRIOR TQO THE
DATE TO WHICH SUCH CONFERENCE MAY BE ORDERED
CONTINUED. ¥ one or more of the parties accepts, ail parties will
be notified thereof and of the time and place of the settlement con-
terence. Rule 207.5 further provides that the Court may, and upan
the joint request of all parties shall, order a particular case on the
settlement calendar at any time.

Seftlement conferences are conducted in accordance with Ruls
207.5 and special pretrial settlement caiendar policy memorandum
enclosed herewith #0 the extent that it is spplicable. All parties will be
required to comply therewith.

4. PRETRIAL PCOLICY MEMORANDUM AND CHECK LIST
FOR PREPARING PRETRIAL WAIVER STATEMENTS AND
PRETRIAL STATEMENTS.,

Compliance with the -applicable procedures set forth in the
Protrial Policy Memorandum and in the Policy Memorandum for Pre-
trial, Discovery and Calendering in Eminent Domain Cases will be
required with respect to preparation of pretrial waiver statements
and reguler prefrial statements.

The Court has prepared check fists to assist counsel in preparing
such statements. Tﬁese check lists are avaitable in the County Clerk's
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office. While not mandatory, ihe use of the check list is strongly
recommended, as it will facilitate the work of counsel and the court.

5. ASSIGNMENT OF FiNAL PRETRIAL CONFERENCE AND
OF TRIAL DATE

At the first pretrial conference the case will be assigned
a date for the {inal pretrial conference and a trisl dots -as provided
in the Rules and applicable Policy Memarandum.

WILLIAM G. SHARP,

County Clerk and Clerk of the Supericr Court for the County of Los

Angeles, State of California,

. By :

NOTICE OF FINAL PRETRIAL CONFERENCE
RIGHT TO REQUEST ELIMINATION OF
PRETRIAL CONFERE"NCE AND ORDER

. an _
HMOTICE OF THAL DATE
EMINENT DOMAIN ACTIONS
[Rules 207.5, 209 and 222
Calif, Rules of Court}
(Parcel No. ...
MO, e

Superior Court of the State of California for the County of
Los Angsles.

SO OUURUUTUYPOUDUOSORSSRRY o 111 113 1t AT JOUUORO
SRRSO -2 -1, 1o - 111113

To the above named parties and to their attorneys of record:

You are hereby notified:

I. FINAL PRETRIAL CONFERENCE

The Court, on its own motion, has set the above entitled
case for final pretrial conference on ... . 196, at

ettty in Department ., located &t ...

Said conferance will be held in accordance with Rules 207.8-222,
inclusive and Prefrial Policy Memorandum and Policy Memorandum
for Pretrial, Discovery and Calendaring in Eminent Domain Cases,

2. WAIVER OF FINAL PRETRIAL CONFERENCE

If counsel for all parties intend to request the Court to eliminate
the firal pretrial conference and order the procedure set forth in
Rule 222 and Pretrial Policy Memorandum must be Tollowed.

Rule 222 requires such request o be filed not later than 20
days prior to the above date assigned for the final prefrial con-
ference, or 20 days prior to the date to which such conference may be
ordered continued. In the Central District such requests should be
filed with the clerk of Dept. 60. In other districts, they should be
filed with the prefrial clerk of such disirict,

3. PRETRIAL POLICY MEMORANDUM AND CHECK LIST
FOR PREPARING PRETRIAL WAIVER STATEMENTS AND
REGULAR PRETRIAL STATEMENTS.

Compliance with the epplicable procedures set forth in the
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Pretrial Policy Memorandum and Poficy Memorandum for Preteial, [is-
covery and Calendaring in Eminent f)omain Cases will be required
with respect to preparation of pretrial waiver statermerts and reqular
pretrial statements,

The court has prepared check lists to assist counsel in preparing
such statements. These check lists are available in the County Clerks
office. While not mandatary, the use of the check lists is strongly
recommended, as it will facilitate the work of counsal and the court.

4. ASSIGNMENT OF TRIAL DATE

At the final pretrial conference the court will defermine whether
the date previously assigned for trial is to be changed. and, if s
will assign a new date.
Dated: e L -
' WILLIAM G, SHARP,
County Clork and Clerk of the Superior Court for the County of
Los Angeles, State of California.
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[Civ, We, 5870 Fouelh Dist, Div. One. Jay 26, 1966.]

SCOTHMAN MANUFACTURING €O, INC, Petitioner, v.
SUPERIOR COURT OF URANGE COUNTY, Respond-
ant; THE ROBERTS BRASS MANTFACTURING
COMPANY, Real Party in Interest,

fla, 1b] Discovery — Under Statutory Procedures — Discretion of
Cours+—Wheore Limitations on Discovery Are Involved.—It
was an abnse of dizeretion ta prant an appieation by one de-
fendant for discovery of A veport made to a eadefendant by
ar expert employed by its atterney to assist in the prepara.
tiom of the cate where sueh report was 2 work product subjeet
to dizcovery limitations {Code Civ. Proe., § 2016}, where the
hasiz Tor defendant’s diseovery motion (shortness of time to
prepare its defense) did not eonstitnie thes prejudice or in-
juslice which would provide an exeepiion to the work produoet
rile, and where, though eodefendant refused to declare its
intention respecting the expert's prospeetive status as a wit-
ness at the trial ja onder te silow discovery as to the subjeet
mafter of his potentin] testimony, the irial court, in an ap-
propriste procceding, cowld permit discovery by interroga-
tion or deposition.

(2] Id—WUnder Statutory Procedores—Right to Discovery—Tn a
persomal njury action hased on the explosicn of a hutane
lamgy, where ane defendant’s attorney had employed an expert
{o exuming and report on the lmwnp to assist in the presenta-
tion of its cnse, and a eodefendant’s motion for disecovery of
the report was hased primsrily on the short time left for pre-
pacing its defense, such grounds did not constitute prejudice
or injustice within the weoning of Code Civ. Proe., § 2018,
subd. {3, providitye sn exeeption to the “work product rule.”

[3} Id.—Under Stxtutory Procedures—~NMatters Diseoverable—If
and when sn cxpert, eniploved by a party's attorney to make
an examination and report to as<iet in the presentation of his
¢2=0, becomes o potential witness on hehalf of his ¢lient, the
information and apinion of the expert, to the extent that they
relate to the subjeet matter about which he I1s a prospective
witness, are subjeet to discovery by interrogation or deposi-
tion procedures, and by the produetion of any report confined
to sueh matter, :

[2] Sce Caldur2d, Discovery, Inspeetion, Mentsl and Physical
Examination, §5; AmJar.2d, Deposition and Diseovery, §171.

McE. Dig. References: [1] Discovery, §27(4); [2 4 5] Dis-
covery, §7; 2] Discovery, §6.
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[4] Id.—Urder Statutory Procedures—--HRight to Discovery.—The
policy abjective of the work product wule ((_ude Civ. Proe.,
“2%]1!1) iz tu- encournge the therough prepar 11 ion of a ease,

allad neb oniy uf its fevorahle Lt also its

11n;'.n'oru‘.ne aspecis.

[5] Id.—Under Statutory Procedures—Right to Discovery.—Where
an expert, employed by a party’s attorney te make an exami-
natian, submits a veport in bath sn advisory and a prospeetive
witness eapaeity, its exemption from discovery does not de-
pead aa a prethininary showiog that it containg advisory or
urfaverable infermation.

PROCEEDING in prohibition to restraln the Superior
Court of Orange County frcm enforcing a discovery order.
reguiring petitioner to produee an expert’s report. Writ
granted. )

Welsh, Cummins & White and W, F Rylaarsdam for Peti-
thl’leI‘.

No appearance for Respondent.

Betts & Loomis and John X, Trotter, Jr., for Real Party in -
Tnterest,

COUGHLIN, J—Petitioner, Scotsman Manufacturing Co.,
Tne., seeks a writ of prehibition to restrain enfkut.ment of a
diseovery order obtained upon motion of real party in interest,
The Roberts Brass Manufacturing Company. The order was
made in an acHon against petitioner, real party in inferest,
and others, to recover damages on aceount of injuries which
the emnplaint alleges resubted from the explosion of a butane
Jarap iustaHed in a trailer by petitioner, and containing a
valve mancfactizred by real party in interest. The action was
filed December 8, 1664, Scrviee upon all defendants, execept
real party in interest, was effected in Jannary 1965 In June
of that year, petitionsr’s attarney employed Dr, TN AL Morelli
to examine the butane lamp and report to him respecting such
cxamnation for the purpose of assisting him in the prepara-
tion of petitioner’s ease. In the same month Dr. Morelli exam-
ined the lamp and delivered o the attorney his report in the
premises. On Septemtber 3, 1963, real party in interest was
served with a eress-complaint filed in the aetion by one of the
defendants; on October 1, 1965, was served with the original
complaint; and on December 24, 1965, was gerved with a eross.
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campinint £lod by petitioner, Tlhercufter, real paviy in interest
discovered tha? vxperis cmployed by three of the parties to the
setion, iuclading petitioner, had examiaed the Yamp and made
reporis respecting thelr exisuinaiions; received copies of two
o1 these veporis; wias refusad a copry of the repori by petition-
er’s expert; sl en March 2, 1960, obtained the subject order
dirpeting potitioner to preduce tlis report. Thereupon peti-
ticeer brovught the instant procceding to restrain enforcement
uf 1his order upon the ground, amens others, the report of Dr.
Moralli is a work product; there was ne showing that denial of
diseovery thereof would nefairly prejudice redl party’in inter-
est in preparing its defense ov weunld result in an injustice;
and granting the application for discovery of this report was
an abuse of discretion. We bave coneluded these contentions
are well taken. o

f1a] The report in guestion followed employment of Dr.
Moreili by petitioner’s attorney to assist in the preparation of
its ease and econstituted a work product subject to the dis-
covery limitations preseribed by section 2016 of the Code of
Ciwvil Procedure. (San Diege Professional dssn. v. Supertor
Conrf, 58 Cab24 194, 201 [23 Cal.Rpir. 334, 373 P24 448, 97
AL V0] 5 Suczali v, Superior Court, 33 Cal.2d 166, 177
[23 Cab Rpie. 368, 373 .24 432, 93 A L.R.2d 1073] ; Brown v.
Nuptrinr Court, 218 CalApp2d 130, 437, 439-143 [32 Cal
Rptr, 327 ) ; Gonerally see Swarlfzman v, Reperior Court, 281
CallApp2d 155, 202206 [41 Cal Rpir. 721].) Subdivisions (b)Y
and {g) of thar seciton were added in 1963, They provide
respeettvely: “The work produet of an attorney shall not be
Jiseoverable unless the court determines that denial of dis-
covery will unfaiely prejudice the party secking discovery in
preparing his claim or defense or will result in an injustice

U, and It is the peliev of this State (1) te preserve the
rights of alforieys to prepare cases for trial with that degree
of privacy necessary to encourage them to prepare their cases
theroughly and to investizate not only the favorable but the
unfavorable aspeets of cases and (i) to prevent an attorney
from taking undue advantage of his adversary’s industry or
efforts.”

[2] Iu  declaration filed in sapport of the motion for
discovery the attorney for real party in interest asserted it
would be greatly prejudiced in preparing its defense of the
action and an injustice would result unless discovery of the
subject report were allowed because it had not been brought
into the action until cight months after the other parties were
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sevrved, and there was very litfle time remaining for prepara-
tion of its delense, as the cose bad heen set for prefrial on May
13, 1968, and fer trial an June 6, 1960, This is the only legal
ghowing before the teiat court tending o support the clain of
real party in interest 1had denial of the reguested discovery
wonld unfaivly prejudice it In the preparation of ils defense
or rosult In an lujustice. This clalm of prejudice or mjustice,
chvicusly, is prenmised upon the need to obtain information
contained in the report within the allegedly limited time
allowed for preparation of a defense. Thus, any prejudice or
injustice in the premises is attributable primarily to the faet
that the court set the-case for hearing on June 6, 1966, with its
consequent limitation upen the time for preparation of a
defense, rather than upou any denial of discovery of Dr. Jorel-
li’s report. If prejudice or injustice to real party In interest
resaits from an alleged restriction upon the time for prepara-
tion of & defense, its remedy lies in an order fixing awvother
trial date.

Before this eourt, real party in interest asserts in its
“Points and Authorities™, which are a part of its response to
the petition for writ of prohibition, that during oral arpument
before the trial court its attorney, advised petitioner’s attor-
ney i the latter would indicate his intention neot to use Dr.
Morelli nor his report “‘in any mauner in the trial of this
case,”” real party in interest would dismiss ils motion for
discovery, but petitioner’s attorney refused to Indieate his
mtention in the premises. Relying upon tlhs asserted fact, real
party in interest eontends that, under the decision in Swerfz-
atgn v. Supertor Court, supra, 231 Cal.Aipn2d 195, 202-204,
the report of Dr. Morelll ne longer is a work product subject
ta the Emitations apon discovery preseribed by seetion 2016 of
the Code of Civil Procedure.

In Swarfeman v. Supcrior Cowrt, seprae, 231 ol App.2d 105,
200-204, the appelale court approved a trial eourt palicy re-
guiring the excliange of appraisal reports between parties to
an eminent domain procceding, and also approved an order
prohibiting the taking of the depesition of an appraiser em-
ploved by the condeinning agoncy based upon a refusal by the
landowner, implied from his eonduct, to exchance appraisal
data. In the course of its epinion the appellate court cogently
analyzed the different statuses of an expert, employed by a
Litigant’s attorney to examine a subjeet of litigzation and to
assist in the preparation of his cHent's case, as cach relates to
the discoverability of the resulis of the expert’s examination,
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Lis information in the premises, Dis opinionz, end reports by
i to the attorney, As nated ths instinr as the preduet

al ihis enploy cetates fo the o by the attorney
af Lis oleit s case Wik nel ot subject to dis-
COVOTY, CXCapT as P sl sa (b of Code of Clvil

Praeedare, sootion 2814 bat 39 cud when the expert becores a
porential witaess o bediall of ibe clieut the product of his
cweplovisent 35 wubjeet to discovery, However, the mere fact
the expert may have the doal status of a prospective witness
and of zidviser to the atforner, dors ot remove the product of
his services rendered exclusively I oan advisory eapacity, as
distinguished from the product of services which qualify him
as an expert witness, from the work produet limitation upon
disenvery,  [3] Ender the reling in Swarfzingn, the informa-
tion and opinien of the expert respecting the subject matter
about which he is a prospective witness are subjeets of diseov-
ery by interrogation or deposition procedures and, if submit.
ted in g report condined thereto by production of such a report.
On this basis the valuation reports of appraisers in eminent
dajoain proceedings are subject to discovery under the general-
Iy applivable rules, Jowever, wherever the report may inelude
the information and epindons of the expert given to the attor-
ney not oy in his capacity as a prospective witness but also
as an adviser in the preparation of the client’s defense, it is
sultject 1o the work produet Hmitation preseribed by statuts.
[4] The report may eontain infermation and opinions re-
specting unfaverable aspects of 2 elient’s case as well as those
favorable thereto and 1o require its preduetion would violate
the poliey deelarnd in section 2016 tn encourage the thorough
prepiration of a eass including an investization, not only of
its fuvoralde but also its unfavorable wspects.  [8] Further-
mare, where the expert has submitied a report pursnant to his
emploviment in both an advisery and praspective wiiness eapae-
ity, 1t would defeat the poliey objeetive of the work produet
rule to reguire a showbir, as a rondition to assertion of the
wark praduct limitation, that his report actvally contained
advisory or unfaveruble information, and such a reguirement
shenld not be imposed, On the other hand, the information and
opininns of the expert relevant to Iis status as a witness may
bhe discovered through interrogation and deposition proece-
dures.  [1b}  If, as asserted In the Instant ease, petitioner is
unwitling to declare its intention respecting the prospective
statas of Dr. Morelll as an expert witness, the frial conrt, in
an appropriate proceeding, would be anthorized to permit dis.
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eovery by Interrogation or deposition. (Swarfzman v, Superior
Court, supra, 231 Cal.App.2d 195, 204.203.)

Uader the circumstances Yeretofore noted denial of produe-
tion of the subjeet report weuld ast unfiirly prejudice real
party n interest in preparing ifs defense nor result in an
injustice. )

Let 2 writ of profubition issue as prayed.

Brown (Gerald}, P. J., coneurred.



EXHIBIT XI

MEMORANDUM

October 12, 1965
TO: ‘The California Law Revision Commission
FROM: Johnn N. McLaurin

SUBJECT: Law Revision Commission Memorandum 65-52:
Study No. 36(L} -- Discovery in Condemnation
Proceedings

The subject of the memorandum is directed to
Senate Bill 71 and the recommendation of the Law Revision
Commission in Volume No. 4 -- Discovery in Eminent Domain
Procee&ingg dated January 1963. Hereafter we will refer
to the statute and recommendations of the Law Revision
Commission as the statute,

The proviaioﬁs of the statute are highly de-
sirable in that it will obviate the necessity of depositions
with the attendant expense thereof. Further, it provides
for uniform rules as to data to be ekchange, sanctions to
be imposed for failure to exchange and relief therefrom on
specified grounds. ‘

- The statute should be viewed in the over-all

perspective of pre-trial procedures and discovery in this




particular field, including any recommendations in the
latter two areas. Consideration of this statute in con-~
nection with-pre-ﬁrial procedures is necessary because of
the complete lack of uniformity of pre-trial rules through-~
out the various counties in the State of California., Pre-
trial procedures vary from county to county, a3 well as
within the counties themselves. For example, some counties
permit waiver of pre-trial upon filing a joint pre-trial
statement; other counties merely have & pre-trial hearing
without any required exchange of data. In Los Angeles, the
Central Division of the Supefior Court requires an eiéhange
of data; however, the branch court or most of the branch
courtas in Los Angeles County do not. Attached hereto is a
copy of the exchange requirements. These requirements
parallel the statute.

The statute does nor 40 away with the necessity
cf a pre~trial hearing ir eminent domain proceedings, as
it does not cover certain areas of law or mixed questions
of law and fact which require a determination by the court
a5 distinguished from the ultimate determination of just
compensat ion by the jury. Under these circumstances, it may
well be that this statute should be keyed to uniform pre-

trial procedures which could be set forth either by statute




or by judicial councill rulings. The provisions for ex-
change of information or waiver of ability to introduce
evidence thereon Buring the case in chief, together with
the basis for excuse thereform, cculd be a part of pre-
trial procedure in a manner similar toc that which is exer-
cised in the Central Division of the Los Angeles Superior
Court. Such provisions would do away with the confusion
which has resulted in eminent domain practice to date where
the trial court has varied from strict compliance with the
pre-trial provisions and imposition of sanctions to a2 com-
plete non-cbservance of any ganction and permitting testi-
mony upon matters which were not revealed by the exchange
of appraisgls.

It may well be that the statute should be
broadened to include and require the exchange of legal con-
tentiong concerning just compenssation, as well as the rea-
sons of the appraiser or appraisers for their opinion of
value, damages, special benefits, or lack of damage and
lack of special benefit. This is 2 highly controversial
area of pre-trial aﬁd discovery. However, it may well be
that such type of an exchange would gid in eliminating any
unfairness between the professional puhiic agency attorney,
highly specialized in this field, as compared with the

general practitioner who handies few cases. In addition,




it could eliminate elements of surpriae not now eliminated
by the exchange practice in Lés Angeles County, and perhaps
aid, assist In the settliement of condemnation cases, and
further reduce the nezcessity of interrogatories or deposi-
tions. As compared to the exchange of factual data, the
reasons of the respective appraisers for their opinions of
just compensation are the guts of the appraisal. |

The extension of the area of information to be
exchanged may easily place one in the area of the attorney's
work product. However, some of the information which is
required tc be exchanged by the statute in an appropriate
case may fall within the area of attoruney's work product,
e.g. highegt and best use, reasonable probability of zone
change, and deﬁermination of the larger parcel. These
three areas of appraisal information socwetimes inmvolve the
work product of the attorney because they call for conclu-
siens of law concerning the mattef of use, zoning or area
of larger parcel upon which the appraiser then bases his
final and ultimaste determination of just compensation. For
example, the determination of the larger parcel is a mixed
question of law and fact for the court's determination and
requires the attorney's determination of the law and its

application. Another example 15 found with reference to




highest and best use of the propertf being condemned where
it is capable of joinder with property owned by others for
the purpose of determining its highest and-best use, where
such joinder may be accomplished without the use of con-
demnation; again an area involving the attorney's thoughts.

The exchange of informatiom concerning highest
and best use, reasonable proBability of zoning, and what
constitutes the larger parcel st least indirectly could
invade the work product of the attorney, as the appraiser's
conclusion in appropriate cases involves the attorney's
thoughts and conclusions as éo the law and its spplicgtion
to the facts. The statute appedrs to be an "in lieu of
discovery™. type of statute. Consequently, it should ex-
pressly provide that none of the‘privilege defenses against
discoverj are abrogated.

Turning to the statute itself, it seems that
the sections relating to cross demand could be eliminated
by a provision that not later than 20 days prior to trial,
any party ﬁerving and filing a demand for exchange of ‘
valuation data and the party so served shall serve and file
their respective statements of valuation data.

Section 1246.2 of the statute which requires

the name and address of witnesses is broad enough to cover




those witnesses anticipated for rebuttal. It would seem
that this provision should be limite& to those witnesses
who will be called by a party during their case in chief.

The provision of Section 1246.2(b) which re-
quires the exchange of the name and address of each person
upon whose statements or opinion the opinion is based ia
whole or in substantial part, may need further definition.
As it now stands, this provision would require the attorney
and his appraiser to make an extra judicial determination
as to what is a substantial matter relied upon by the ap-
praiser. The court during the course of trial could dissgree
with the attorney's decision that a statement or opinion was
an insubstantial matter upon which his appraiser relied, and
because of-failure to state the name and address of such
pefson refused to admit the evidence or strike it from the
record. Reduced to absurdity, it could cali for the name
and address of publishers of datﬁ which appraisers very
often use in their reasons to substantiste their opinions,
e.g. market data, trend data, cost data, or appraisal data.

Section 12&6.f(d) shoulﬁ‘also include the name
of the party to the transaction with whom it was verified.

| Section 1246,2 of the statute is restricted to

giving the name and address of the expert witness who will




express an opinion of value or the name and address of a
witness who will express an opinion of value. It may well
be that this provision should be broadened to include the
name and address of witnesses who are expert witnesses in
other areas, e.g. engineers, geologists, etc. or to even
include the name and address of all witnesses which a party

expects to call in his case in chief,

JNM:oim
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STATE OF CALIFCERNIA
CALIFPORNIA LAV

REVISIOCN COMMISS I-ON

TENTATIVE RECOMMENDATTION

relating to

DISCOVERY IN EMINENT DOMAIN PROCEEDINGS

Novenmber 2, 1966

California Law Revision Commidssion
School of Law
Stanford University
Stanford, California

WARNTNG: This tentative recommendation is being distributed so that
interested persoms will be advised of the Conmission's tentative con-
clusiens and can make thelr views known to the Commission., Any comments
gent to the Commilssion will be considered when the Commission determines
what recommendation it will maoke to the California Legislature,

The Commission often substantially revises tentative recommendations
a8 a result »f the comments it receives., Hence, this tentative recom-
mendation is not necessarily the recommendation the Commission will submit
to the Legislature,

This tentative recomnendation includes an explonatory Comment to
each section of the recormended legislatisn. The Corments are written
as if the legislation were enoacted. They are coast in this form because
their primary purpose is to undertake to explaln the law as it would
exist (if enacted) t5 those who will have occasion to use it after it is
in effect,.




RECOMMENDATION COF THE CALIFORNIA LAW REVISION COMMISSICH
_relating to

1
DISCOVERY IN EMINENT DOMAIN PROCEEDINGS

BACKGROUND

Mne of the major improvements Iin the procedural law of this state
has been the enactment of adequate discovery lsglslation. Effective
discovery techniques serve two desirsble purposes, First, they make
the pretrial conference more effecitive because sach party has greater
knowledge of what he can expect to prove and what the adverse party cen
be expected to prove against him, Second, they enable a party to learn
and determine the relisbility of the evidenee that will be presented
against him at the irial. That oplniony of experts and pertinent weluation
data are subject to discovery in an eminent domain case 15 well estsblished
in california..2

Deverthelegs, the use of ordinary procedures in an eminent domein
ease to discover an expert's aopinion and the data on which it is based
presenta speelal probJ.ems that de not exist when discovery is sought from
an ordinary witness, These problems and the method of achieving discovery
in eminent domain proceedings "with a minimum of waste motion and with

fairness it all concerned" are discussed in Svartzman v. Superior Court,

231 Cal. App.2d 195, 202, 38 Cal. Rptr. 255, (1964):

lThe Law Revislon Commission was first directad to study eondemmation law

and procedure in 1957. See Cal. State. 1957, Res. Ch. 202, p. 4589, In
1965, the Leglslature again directed the Commission to study this topie.
Cal., Stats. 1965, Res, Ch. 130, p. 5280.

2San Diego Professtonal Ass'n v, Superior Court, 58 Cal.2d 194, 23 Cal.

Rotr. 384, 373 P.2d 448 (1962); Oceanside Union School Dist. v. Superior
Court, 58 Cal,2d 180, 23 Cal. Rptr, 375, 373 P.2d 433 (1968): People v.
Donovan, 57 Cal.2d 346, 19 Cal. Rptr. %73, 369 P.2d 1 {1962); Mowry v.
Superior Court, 202 Cal. App.2d 229, 20 Cal. Rptr. 698 (1962). See also
Swartzman v, Superior Court, 231 Cal. App.2d 195, 41 Cal. Rptr, 721 {1964);
Scotaman Mfg, Co. V. Superior Gourt, 242 A,C.A, 592, __ Cal. Rptr. __ (1966},
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The problem of fairness and muivality in discovery
proceedings involving zn expert in advance of trial pre-
sents considerations absent from the case of the osual fact
witness., The cxpert normally has no relevant informa-
tion about the case but has been employed, usuailly by
counsel, in the hope he can develop favorable relevant
cpinions on specific matiers. The expert may examine
spocific items of ovidence, such as questioned decumems,
anatomy iz a personal injury, books and accounts in za
accounting, specific machinery i a breach of warranty,
or, as here, real property in o condemnation procecding,
If the expert forms an opinion on the subject, he has
ercated potential relevant evidencs, and if he later quali-
fied as an expert and testifies to his opinion, he has givea
relevant evidence. )

To complicate his position, the expert normally weass
wo hats.  He is employed by counscl to form an opinion
which he may later prosent as 2 witness In cout. e is
also engaged as an adviser on trial preparation and tactics
for the case wad in iabs latter capacity serves as a pro-
fessional comsu.iaa. o counsel on the scchnical and forec-
Sic Gspoets G WS spoauny. From the point of view of
counsel, the expert’s freedom to advise counsel, to educate
counsel on the technica! problems of his case, to prepare
him to handle unfamiliar dats in court, to analyze the
availability of cxpert opinion and the nced for its use,
all without hindrance from the opiposing side, are impoz-
tant elements of counsel’s privacyt of preparation, * Con-
suliation between expert and counscl may appropriately

- be given broad immunity from discovery, both as to

expert and as to counscl, because none of the expert’s
opinion, professional though it may be, is rclevant evi-
dence in the case. To the contrbry, his opinion is and
will remuin wheily irrelevant and immaterial as cvidence
until the expert is called as a witness on the trial and shown
to be qualified to give competent opinion testimony on a
matter in which he is versed and which is material to the
case. (United States v Certain Parcels of Land, 15 FRD
224, 233 {DC Cal 1953}.)

Under the general name of fairness the courts have
continued to respect privacy of preparation for trial, even
under the modern expansion of the machinery of discovery.
This policy was made explicit in California by the addi-
tion m 1963 of Code of Civil Procedure, section 2016,
subdivision (g): “It is the policy of this statc (i) to pre-
scrve the rights of attorneys to prepare cases for trial
with that degree of privacy necessary to cncourage them
to prepare their cases thoroughly and to investigate not
only the favorable but the unfavorable aspects of such
cases and (il to prevent an attorney from tiking undue
advantage of his adversary’s industry or cfTorts.” Under
such & policy a party cannot substitute the wits of his
adversary's expert for wits of his own in analyzing the case.
{tHlickman v Tayior, 329 US 493, 516 [67 § Ct 385, 9]
L 2d 4511)
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Nevertheless the initial status of the expert, as con-
sultant and possible witness, changes its character at that
point in the suit when it has become known he will actually

testify as a witness.  When it becomes reasonably certain
an expert will give his professional opinion as a witness
on o material matter in dispute, then his opinion has
become a fuctor in 1he cause. At that point the expert
bus ecased 1o be merely a consultant and has become a
counter In the litigation, one to be evalunted along with
wiers. Such evaiuation properly includes anpropriate pre«
v wiscovery.  {San Dicge Prof. Assn. v Superior Court,
Sx Cul 2d 194, 23 Cal Rpte 384, 373 P2d 448 (1962);
Hrowa v Superior Conrt, 218 Cal App 2d 430, 32 Cal
Ronr 527 (1983); Grand Leke Drive in, Inc. v Superior
Court, 179 Cal App 2d 122, 3 Cal Rpir 621, 86 ALR2d
129 (i960),) :

Witii recognition of these problems the courts have
suempted 10 work out methods of mutual disclosure of
wic opinions of potential witnesses which will achieve
desired results with minimum waste motion and with fair-
aess 10 ull concerned.  In condemnation proceedings this
s taken the form of an exchange of reports of Cxperts
Juring the {inal pretrial proceedings immediately in ad-
vinwe of trial.  The key clement is mutuality. Were the
{ulirts not rigorous in insisting on mutuality of disclosure
and were they to adopt a soft and wishy-washy attitude
towurd recalcitrant litigants reluctant to comply with their
orders, -they would quickly inhibit any opinion witnesses,
for panties could merely claim, as petitioners did here,
ey had not yet decided whether fo use any cxpert wit-
sesses and could continue to profess indecision until the
duy of triul. '

The rules of discovery contemplate two-way disclosure
nind do not cavision that onc party may sit back in idie-
noss and savor the fruits which his adversary has cultivated
wid firvested in diligence and industry. Mutual exchange
vl duta provides some protection against attempted one-
way disclosure; the party sceking discovery must be ready
and willing to make an equitable exchange. {Hickman v
Taylor, 329 US 495, 67 $ Ct 385, 91 L od 451 {1962);
Oceanside Union Schoo! Dist. v Superior Court, 58 Cal
2d 130, 192, 23 Cal Rptr 375, 373 P2d 439 (1962);

Ryan v. Superior Couwrt, 186 Cal App 24

813, 9 Ccal Rptr 147 (1960).




A number of attorneys representing both condemnors and condemnees
have advised the Commigsion that there is & need for legislation pro-
viding for a pretrial exchange of valuation information. Although some
triel courts now require such an exchange, there is need for legislation
that would establish a uniform procedure for exchange of valuation deta
throughout the state. Such legislation, by clearly specifying the
consegquences of failui-e to make a good faith exchange of valuafion
data, would do away with the uncerteinty that now exists in eminent
domain practice where some trial courtes have imposed strict sanctions
for failure te comply with the requirement of a pretrial exchange while
others have not imposed any sanciion for such failure. The statute
would also i‘éﬂuce the’ necessity for inf.errégatories end depositions in
those areas of the étate wﬁere the superior courts have mnot establlshed
policies governing the pretrial exchange of veluation data, Finaiiy,
the statute would eiiﬁinate the difficulties that now arise with respect
to the work pfoduct of the attorney when usaal discovery techni‘ques are

used in an eminent domain case.
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The Commission bkas concluded that the obstacles So effective
discovery in eminent domain coses may be overcome by legislation
providing for a pretrial exchonoe of written sictements containing
pertinent valuation data. Tiis technigue is nod novel; it is now
used in eminent domain procesdings in the Los Angeles Superior Court
and in the Uanited States Distyricd Court in Loo fngeles. Sixilar
procedures are provided by court rule or by statube in other states.

Cﬁ

Ma;miaémegniﬁeakhnth}retrial exchange of valuation data
will require & party to prepare a subsiantial portion of his case sowme-
what earlier than is now the practice QR by the time the Information
is required to be exchanged rather than by the time of the trial, But
th - has several offsetting advantages. First, it
will tend to zssure the reliability of the data upon which the appraisal
testimony given at the trial is based, for the parties will have had an
opportunity to test such data through investigation prior to trial. Such
pretrial investigation should enrtzil the time required for the trial and
in some cases may facilitate settlement. Second, if the exchange of
information takes place prior to the pretrial conference, the conference
will serve a more useful funection m eminent domain proeeedings. For
example, the parties, having checked the supporting data in advance,
may be able to stipulate at the pretrial conferenee to highest and best.
use, to what sales are comparable, to the admissibility of eertain other
evidence and, perhaps, even to the amounts of certain items of damage.

3

in some areas of
+he state, for ihe
valuation data muss
be prepared

Of course, this desirable objective can be {ully achieved only if the

.Wﬂl—i- the pretrial rules ssprovide for the holding of

pretrial conferences in eminent domuin cases subsequent to the time for
exchange of the valuation data. &

3S°e Swartzmen V. Superior Cour ,', 231 Cal. Apn.2d 165, L1 cal, Rptr.
721 {1954), hearing denied by Supreme Court. See alss MeCoy, Pretrial
in Bminent Domain Actions 38 L.A, Bar Buli. 479 (1953), reprinted in
1 MODERN PRACTICE COMMENTATCR 514 {155k}, -

“See RULE 9, UNITED STATES DISTRICT COURT IN LOS ANGELES (effective June 1,
1956},

’H.5., NEW YORK COURT OF CIALMS, Rule 252 festective March 1, 1965);
VARYLAND COURT RULE Ul2 (effective June L, 1953). See also PENN, EMINENT
DOMATN CODE § 703(2).

6 The propmsed statlute proviics for the exchange of valoation data not less than 20
daws pelor 1o trial, TUpder existing pretrind procedoves, this time Hrnit does et
provide assurauce That the duts will be exchanged prior to the pretrial confer-
ence. As valupation opinions are subjecl to change ag more fJata are acguired, it
15 desirable to have the completion ol discovery, and honcd the protrlal confer
ente, a8 nen‘r Lo the a.ctual irinl as poaslh]e




FRCOMTNDATIONS

To provide for a preirizl oxclange of veluoitlon data, the
b ’

i
|

Commission makes the following recommendations:

1. At least 45 days prior to the triad, any party to an eminent do-
main procecding should he perinittesd tn sorve on any adverse party a
demand to exchange valuation data, Thereafler, at least 20 days prior
to the trial, both the party serving the demand and tle party on whom
the deinand = served should be requived to serve on each other state-
ments sefting forth speeified valuation data, sneh as the names of ex-
pert withesges, the names of the wilnesses who will testifv as to the
waloe of the property, the opinions of the valation witnesses and eer-
tain of the data upon which the opiniond are based.

A person served with a Gemand, within %€ Jdays from such service, “ o )
should be able to serve another demand—a erors-lemand—on any other
party interested in the ssme paveel of property. This right will protect
a party Tromn being reguired to reveal his valuation data to a persen
with bot a neminal interest in the proececding while recelving no im.
portant mformation in return.

Complianee -with these requirements will be relatively imexpensive,
Appraisal reports ordinarily eontain all the valoation data reguired
to be Lsted in the statement and voples of the reporis can be made a
part of the statement. Of eonrse, the regoired listing of data is not
intended to emlarge the extent to whieh sueh data may be admissible
as evidence in the actnal trial of an sninent domain case,

2. T a demandd and a statomnent of vabuation data are served, a party
should not be permisied to eall @ witness to testify on direet examina-
tion during his ease in vhief to any lufermaation required to be listed
upon a statement of valoation dafa unless he bas Nsted the witness and
the information iu the statemest he sereed on the adverse party. Nor
should the parly he perndned to call an expert witness to festify on
direct examiration Juring bis case in ehiof unless he has listed the
witness in such statemeni.,

This sanection is geeded to enforce the required exchange of the state-
ments of valuatien data. The swme procedural technique is used to en-
foree the requived exchange of physicians’ statements under Code of
Civil Procedure Section 2007 aml fo mforee the reguired serviee of a
copy of the aceonnti undir Code of Civil Procedure Sectlon 454, The

T,

These recormendations are basad on the Jommission's 1963 Recommendation

on the same subjsct. See Zeedmendaiion znd Study Relating to Condenme~
~tion Law and Procedure: Hurbe:n L.-Discovery in Fminent Domain Proceedings,
-1 €I, TAW REVISION COMM'N, -EP,, REC, & STUDIES 701 {1563). The Recom-
mendation and an abridged wersion of the related scudy vere reprinted in

1 MODERN PRACTICE COMMENTATOR 159 (1964). The legislation introduced to
effectuate the 1963 Recommendacion passed the Cenate bui died in the
Assembly Judiciary Cormitiee. See I CAL, LAY REVISION COMM'N, REP., REC.
& STUDIES 213 {1953). In oreparing this Recormendation, the Conmission
has considered the objeciions that were made 40 the 1963 Recammendation.
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sanetion, however, should be limited to a pariy’s case in chief so that
crosg-examination and rebuttal are unidffected by the required exchangs
of valuation data, for it is often diffienlt to anticipate the evidence re-
guired for proper rebuttal or eross-cxamination.

3. The eourt should be aunthorized to permit & party to call a witness
or to introduce evidenis not lsted i his statement of valuation data
upon a showing that such party made a pood faith effort to comply
with the statute, that he difizently rave notiee to the adverse party
of his intention to call such witness or to Introduee sueh evidenee, and
that prior to serving the statement he (1) esuld ot in the exercise of
reasontable diligence have determmined to call the wituess or have dis-
covered or listed the vvidence or (23 failed to determine to eall the
witness or to discover or Hst the evidence throogh mistake, inadvert-
ence, surprise or excussble neglect. These ave similar to the standards
now applied by the courts under Code of Civil Procedure Section 657
{for granting a new trial npon newly discovered evidence} and under
Code of Civil Procedure Section 473 ({or relieving a party from de-
fault), and it ix appropriaie for the court to apply the standards here.

k., The procedure recommended agbove for the pretrial
exchange of valuation data should be supplementsl to other
discovery procedures. Neveritheless, the Commission antlci-
pates that the procedure herein recormended would provide
all the informztion hat is necessary in the ordinary case
end that other methods of discovery would be uged only in
unusual cases.

5. BSection 12L7b of the Code o Civil Procedure, which
now regquirss the condemner in partial Saking cases to serve a
map of the affected parcel won the condemmee if requested to
d so, should be amended to provide z time schedule that will
permit the condemnee to obtain the mep prior to the pretrial
ceonference and prior to the time Tor the service of his state-
ment of valuation dafa.

1
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PROPOSED LEGISLATION

The Commission’s recommendations would be effectuated by the

enactment of the following measure:

An act to add a chapter heading immedliately preceding Sectien
1237 of, to amend Section 1247b of, and to add Chapter 2
(commencing with Section 1272.01) to Title 7 of Part 3 eof,

the Code of Civil Procedure, relating to eminent domain

proceedings.

The people of the State of Californis do enact as follows:

Section 1, A chapter heading is added immedialely preceding

Section 1237 of the Code of Civil Procedure, in Title 7 of Part 3,

to read:

CHAPTER 1. EMINENT DOMAIN GENERALLY




Code of Civil Procedure Section 1247b (amended)

Sec, 2. Section 1247b of the Code of Civil Procedure
is amended to read:

1247b. Whenever in a-eemdemmatien an eminent domain

proceeding only a portion of a parcel of property is sought to
be taken amd-uper-g-request-of-a-defendant-to-she-piadatiff
wade-aé-leasi~ 30-days-prier-so-the-time-of-srial , the plaintiff

, upon requesk of a defendant made not later than 45 days prior
to the day set for trial, shall prepare 2 map showing the boun-

daries of the entire parcel, indicating thereon the part to be
taken y and the part remaining, and shall serve an exact copy of
such map on the defendant or his attorney ai-leasi-fifteen-{153-

days-pricr-te-the-time-of-t¥ial .,

At the option of the plainbiff, service shall be made

either:

{a) Wot later than 15 days after the plaintiff receives

the request from the defendant; or

(b) Not later then 15 days prior to the day set for the

pretrial conference, or, if no pretrial conference is held,

not later than 30 days prior to the day set for trial.

Comment. Section 1247b is amended so that the condemnee may
obtain the map prior to the pretriasl conference and prior toc the time
for service of his statement of valuation data under Title 7.2 (com-

mencing with Section 1272.01) of Part 3 of the Code of Civil Procedure.




Sec. 3. Chapter 2 (eomaencing with Section 1272.01) is
added to Title 7 of Part 3 of the Code of Civil Procedure, to read:

CHAPTER 2. DISCOVERY IN EMINENT DOMATIN PROCEEDINGS

12?2.011 :
'!9&&"1‘?[ {a} Any party Lo an eminent domain preceeding

may, not later than 45 day: prior to the day set for tuial,

Berve adverse party to the eminent domain proeeedmg
snd file a nd tn exchange valastion data.

(b) A party on whom a demand I8 served muy, ot later

- than fve 10 days sfter the service of the demand, serve upon

cnyﬁdvempartytcthecnunmdnmmprmedmgwdﬂea

“eross-demand to exehange valation Jata relating to the pareal
of property deseribed 3 the demand.

(¢} The demand or erm&dmand shali :

(1) Deseribe the pareet of property upon wineh vaiutiﬂt
data is sought to be exehanged, which description may be
made by reference to the complaini.

(2) Include 4 stateraent in subsmnﬁallv the following form :
““You are required to wverve and file & ststement o{
data in wmph e with Seutmns

: Prneedﬁre, yonr fa.:lure tp fio 50 will eomt tuie o wawer of the
right to introdues on dixsct examination duriag your esse in
chief any matter required to be set fordh in yous statﬂment of
valuation data.”

. {4} Not later than 24 deys prior te the day set for trul,
each party who served z dewand or eross-demsnd and each
periy upon whom a demand or crossv-demand was served shail
serve end flo a statemomt of valuation dsia. A pariy who
served 3 demand or cross-demand shall serve his statement
of valuation data npon each pariy on whomw be served his de-

- mand or cross-demand. Bach party on whom & demand aor
eross-demnand wias secved shall serve his statement of valu-
gtinn %ata upon the party who aened the demand or cross-

eraan .

Pinge._and ﬁlm« (.cmand‘s and erocs—dema.ndn, n.nd a i
for serving Pmbdline stgtements of valuauan jaiarTh
differeni from the {iiPewipecified in this

such rules provide sssweases Thad b i
20 days from the da '

datn are reqol b
rules mAY peey

subdivision
(2) deleted .

sbfff.rent fam crf statement A1

- (e} If a party is represented by an attorney,
service under this section shall be made on his attorney.
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Comment ., Section 1272.01 provides a procedure that will permit
the simultaneous exchange of voluation data in eminent domain cases.
The procedure is not mandatory; it applies only if a party to the

proceeding wishes to exchange valuation data prior to trial.

=
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{ Wanseverl

172,02
T kB, A The stateinent of valvaticr data shall contsin:
 {a) The same and buciness or residence address of each
* person iutended o be calied a5 &n expert witnes hy the party.
(B) The psene snd bosives o revidencs address of each
persort intendod o he cadled an aowitness by whe party to f:estJf}'
to his epinicn o ahee 6f ike proporty deseribed in the .
demand or ertse-donmnd o o5 o the smcsnt of the damage or
benefit, i¥ any, io ke lurgor paresl from which such property
ig taken and the nayzo and business or residence address of
each perton Gpan whise skelwsiemsmeny cpiuon the opinien i
basad in whale or o substabnuial pars. :
fel The cpinion »f each witness listod s required in sub-
Aivision (b} of this saction as o the value of the properly
deseribed in the demnnd o eross-demand and as to the amound
of the dmnnge ar beneft, iF any, which will acerae to the larger

£9?

pareed frore which suck properiy is taken and the following:
dats o the extent that the opivion is based thereon:

(1; ‘The hizhest and best use of the property.

{2) Ths applicetls mnipg and the opinion of the witness
concerning probable change tharsuf,
C (3 A list of the offerw: eontracty; sulen of property; lonses
el other tvansaetions soles, conlracts to sell and -purchose,
and loeses supporiing the opinion. ’ —

{4} 'The coat of reproduction or replacement of thefproperty
‘lﬁepganiaﬁan ﬁ:ﬁé obscleseencerand the rate of £apreciation’

(5) Thokerces. and-ne 7-7;':' :i; FROTE-Lhd

ments have
suffered

{6} Where the property is a pertion of & larger parcel, a —
Gescription of the lorger parcel from which the property is E‘easona'ble nev
taken, : rentel value of

() With respect to cacl: effes; enntrast; snde; Tease or other | the property, the

wamsnetion sele, contractfor lease listed under pacageaph (3) ross income and
of subdivision {0} -sithirsestion.: g
(1) The names aud business or residence addresses, if ] 8XPenses upon

known, of the pariics ts the transaction. . which it is based,
(23 ‘The loeution of the proporty subjeet to the transaetion. the “depreciation
{3} The date of the iransaection. factors and rate of

‘ ﬁ)wﬁfﬁiiméhg daie of reeording and the volume and i capitalization used,
5y T widerntion and other termsfGE the fransaetion. and the value

The statement in lien of stating the' tenms contsined in any \ | indicated by such
contreet, leass or other doewment moy, if such doeument js * i |capitalization.
*available for Inspection by the adverse party, state the place | ———

wlere and the tines when it is availuble for inspection. and cireunsbances




Cament. Section 1272,02 states the information reguired to be
contained in the statement of' valuation data.

Subdivision (a). The expert witnesses required to be listed in the

statement include not only those experts the party intends to ecall to
testify concerning value, dmmages, or benefits, but alsc those experts
who will testify concerning other matters that the trier of fact must
know in order to understand and weigh the valuation testimony. See
EVIDENCE CODE §§ 813(b), 814, For example, in a case involving a partial
taking, if a party intends to present expert testimony concerning the
character of the improvement propeosed to be constructed by the plaintiff
(see EVIDENCE CODE § 813(b)}), the proposed witness' name must be listed.
Similarly, a party would be reguired to list the ﬁame of a structural
engineer who is to testify concerning the structural soundness of an
existing building, or a geologist who is to testify concerning the existence
of valusble minerals on the property.

Subdivision (b). This subdivision requires that the statement include

the name and address of each witness the party intends to call to giwve
opinicn testimony concerning wvalue, damages, or benefits. The requirement
of subdivision (b) is overlepped to a considerable extent by the requirement
of subdivision (a) that the names and addresses of all proposed expert
witnesses be included in the statement. Subdivision (b) requires the
identification of those experts listed in the statement who are to give
opinion testimony concerning value, damages, or benefits, and reqguires the
listing of the vwner of the property if the owner is to testify concerning
value, damages, or benefits. See EVIDENCE CODE § 813(a)(2){(owner may

testify concerning value).
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Subdivision {b) also reguires that the valuation statement list the
name and address of any expert who will not be called as a witness by the
party but upon whose opinion the testimony of any valuation witness he
plans to call will be based in whole or in part. This information is
needed by the adverse party not only for ordinary discovery purposes
but also to enable him to utilize his right under Section 804 of the
Evidence Code to call the expert and examine him as if under cross-
examination concerning his opinion.

Subdivisions (¢) and {d), These subdivisions require that the state-

ment contain the opinion of each wiktness as to value, damages, and
benefits, and fhe basic data wpon which that oplnion is based, Cf.
EVIDENCE CODE §§ 81h-821. Ordinarily the appraisal repori prepared by
an expert witness will contain all of the valuation data required to be
contalined in the statement and a copy of the report can be made a part of

the statement.
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L&KU*
(a) A pacty who tas served und filed & statement

of valunation dela shall dilupensly give notice to the parties
npon whom ihe statement was served i, altor servies of hm
statement of valuation dats, he:

{1} Determines 10 call an axpert withess m:-" iniod on Ins
slalemient of valuation datu:

(2} Letoraansr 1o eall & witvess o Jisted on his state
ment of vahiztion data For tha purpose of having such witvess
‘testify to his opinion of the value of ke property described
in the demand or the amoni i of the danage or {mncﬁt, if any,
to the larger parcel Sz wlick auch nroperiy is taken;

(8) Determines (o have g wikness called by Zim teﬂtzfy on
- direct examination duriog his case in chief 6 any dats re-
quired o be listed on the stuiement of valuation &ata. but
. whith waa not so listed ; ov :

{4} Diseovors any Gate required to be listed on his stafau-
ment of valuation data bui which was not so listed.

{h) The notics required hy subdivision (a) of this mhon'
dmﬁlnmﬁudethelnﬂnnanmnngpmnﬁ&d:n Heetion 12464
‘ehalt be in oweiting: bt stek aobiee I mot peguired to bedn

writtog 1 11 s givern alise the conmensenant of the trial. -

Coment., -Seciion 1272.,03 provides a meaus for oromptly advising
che adverse party of any changes after service of the statement of
valuation data. Comp-liaﬁce Wit this section.is required if the party
intends to call a witness or use valuation daia vhabh was not listed on
the statement of valugbion datn, Commliance with the section does not
however, insure that the npariy will he permitted Lo call the witness or

use the valuation datae,. Hee Jagtion 1272.05,

~15-
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1272, Ok, (1272.05
Bxcepl 28 nrovided in Seetion #ees kit a demand

" to eaehsm e valnation data snd onz or more siatements of
valuation data are served and filed parsuant te Seetion 38463,
{a) No party requived o serve and file a stadement of valu.
ation data may call an expert witness fo tostify on direet
examination during the case b ehief of the party ~alling him
unless the name and address of such witnoss are listed og the
- gtatement of the party who enlls the witness.

{b) No party vequired 10 serve and ifie a statement of valu-
siion data may 2all 2 wiraess to testify on diréet examination
during the easo in eLn,E of the party enlling him to his opinion
of the value of the propiriy deseribed in the domand or aross.
demand or the sinovnt of the damage or henefit, if any, to the
Iarger parcel from which sneh praperty is taken unless the
nanie and address of sitell witness ave Yistad on the statement
of the party who calls ihe witness.

{e) No witness ealled Ly any party reuwmd 1o serve gud file
a statement of valuntion: dats may testify on dircet examine-
tion during the case iv chief of the party whe ealled him o
-any data reqrired Lo be Jisted on 2 statement of valuation data
unless ench dats iy Dsted on the statement of valuation data
of the party whe valls the witness, exeent thai testimony that
-is merely ah explunaiion or siaboration of data so listed is not
inndmissible noder this seetion.

Coment, The sancitiorn nrovided by this zaciion is needed to

insure that the parties will more s good faith euchange of the state-

men<s of valuat:.:m data. Under exceptional eol-c:znstances, the court

is authorized to permit the use oFf 2 witness or of valuatisn data not

included in the stabement. See ZSeciicon 1272.05.




O

permit 2 part} tio caH Y Wullf"‘i}s o w mtm&ac,ﬁ, evidense an
direet examination dusieg his case in cbief where such witness
or evidenee io reguirad to be but is not listed in such party's
statement of valnation &ata, if the spart finds that sech party
has made a good faith offort to comply with Seetions ‘3246

38 that ke hins ce}m{;i'ml with Soatien and that,
by the duie of the sewiee of hig statemeat ol va.;uamm ﬂata he:

{1} W mt’ic‘ not fn the exereise of vmn-.mab!e dnmnm ‘have

determined to call such thne.;s or vrlmmvemd oc Hated sunh
avidence; o S A

4

bk

{2) Failed te determive to call such wilness or (0 discover
or Jist such evidence threughanistake, inadvericnce, surprise or
exeusable noglect. :

() In making o deferminalion under this soction; the court
Fhall take vnily wcconnt the foot Hhat Hio epposing party wmay
have relied uwpow the stalemen! of velustion dote asd say
"be surpriced or gprejudiecd i the awilness 45 celled or ihe
cvidence €niroduced.

{c} In making a deierminasion under this section concerning
the terms upon which a pariy may call a wilness or introduce evidence,
the court may take into consideration the additional expense to which
vhe opposing party may reasonably be subjected In investigating,
confiming, and preparing rebuttal of such nev witness or evidence,
Coxment., This section authorizes the cowrd to pemmit a party who
had made a pood faith =ffort to comply with Sections 1272.01-1272.03 to
call a witness or use valuation data that was nob listed in his statement
of valuation data. The standards set out in the section are similar to
thne stendards applied by the couwrts under Code of Civil Procedure Section

657 (for granting a new trizl upon newly discovered. evidence) and under

Code of Civil Procedure Seciion U473 (for relisving e party from &efaul't)' and

the ecourt should apply the szre standards in oalidng determinations under

this section, Subdivisions (b)) and (c) are not She exclusive factors %o be

vakasn inte account in malking determinations under this section: these

2

subdivisions are included to direct attention Lo two important factors in

-

~17-




making such determinations,

It should be noted that nothing in Section 1272.05 precludes a
party from calling a witness or introducing evidence on rebuttal; the
section limits only the calling of a witness or the introduction of
evidence on direct examination during his cmse in chief. Thus, a party
‘is free to call additional witnesses or to introduce additional evidence
not listed in his wvaluation statement where it is necessary to do so in
order to rebut the other party's case., A party is also free to bring
out additional valuation data on redirect examingtion where it is necessary
to meet mgtters brought out on the cross-examingtion of his witness even
though such valuation dsta was not listed in his statement,

The court should exercise some diligence in confining a party's
rebuttal case and his redirect examinetion of his witnesses to their
true purpose of meeting matters brought out during the adverse party's case
or crosg-examination of his wiltnesses. The court should not permit a
party to defeat the purpose of this chapter by reserving witnesses and
evidence for use in rebuttal where such witnesses shouid have been uled

during the case in chief and such evidence elicited during direct examination,

-16-




(L2t thic chepte
SE24667F i The procedare provided mﬂﬁw&n&%—ﬂr—-
12465 -inelunive,

does not prevent the use of other diseovery
procedum 1 eminent domain proceedings,

Corment. The pretrial exchange of valuavion data provided in this
chepter is supplemental to other discover:\.r' procedures. Nevertheless,
because the procedure provided in this chapter will provide all the
valuation information that is necessary in the ordinary case » other
methods for discovering such information should be permitted only in
-unusual cases. For example, it would be appropriste for a court to deny
a party the right to take o deposition of an ewpert employed by an
adverse party where the procedure provided in tais chapier would
disclose the sae information thai would be secured if a deposition were

taken, Cf. Swartzmen v, Superior Court, 231 Cal. Avp.2& 195, 41 Cal.

Rptr. 721 (1954).

_19-
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@2.0‘7. (this chapier )
~1246:% | \Nothing in :

malkes admissible.sny matier that is n:mt ctherwise admigsihle
as evidenee in eminent domain vrocsedings. _

Corment. The rules governing the admission of avidence in
eminent doemain proceedings are set out in Evidence Code Sections 810«
822, The exchange of information pursuant to *his chapter has no

effect on the rules sst ocut in “he Bvidence Code.,




#~CALIFORNIA LAW REVISION COMMISSION

STATE OF CALIFORWIA

ROOM 30, CROTHERS HALL
STANFORD UNIVERSITY .
STANFORD, CALIFORMIA 94308

AL roowouDH. 3.
M. KEA!
KHARD TINGR

O 84T Tos Persons Commenting on Tentative Recommendations of the
HEWUM £ SUVIN . Californis Low Revision Commission Relating to Condemnation
wm Law ani Procedure-

The Celifornla Lew Revision Canission is planning to recommend
a comprehensive eminent domain statute for enactment at the 1969
session of the Legislature, During the next three years., the
Cosmission will be preparing and diastributing tentative recommenda~
tions on various aspects of this subject to interested persons for
cament, These compents will be taken into account when the statute
to be recormended to the 1969 lLegislature is prepared.

The enclosed materisls relate to discovery in eminent domain
preceedings, The materdals consist of:

(1) BSenste 3&11 No. 71 (which was introduced at the 1963
legislative session) as approved by the Senate.

- {2) A pamphlet containing the Cormission's Recommendation and
Study relaeting to Discovery in Eminent Domain Proceedings.

(3) Legislation and court rules relating to discovery in eminent
domain proceedings recently adopted by other states and by the Superior
Court of Loa Angeles.

Senate Bill No. 71 passed the Senate in 1963 but died in the
Assembly Judiciary Camnitlee, Tha hill is explained in some detail in
the Reconmendation contained in the enclosed pamphlet, The amendments

which were made after the bill wes introduced are primarily of a technicr .

nature,

The Commission seeks comments om whether legislation along the line
of Senate Bill No. Tl 1=z needed and desirable, In other words, are spe-
clal discovery provisions similer to those set out in Senate Bill Fo. TL
needed for condemmation proceedings? The Commission also seeks copments
on whether any changes should be made in Senate Bill Ko. 71 as it passed
the Senate in 1963. In order to meintain our schedule on this project,
would like to receive any comments you may care o make not later than
June 30, 1966.

Yours 'brul:y'

ohn H.
eutive Secretary

o+ At e e T 1 AP g



AMENDED IN SENATE MAY 7, 1563
'AMENDED IN SENATE MARCH 26, 1963

SENATE BIIL : . 'Nei7

i

o

W.

T Intz*adnr.ed by Senator Cobey '
(At request of C&Iﬁomm Law Revision Commmsmn)

January 14, 1963

‘

- REFERRED 10 COMMITTEE ON JUDICIARY

T — . s
W — == o]
T

An vet to emend *:md ronumber Sackion 1346.1 af, to amend
Soction 1247 of, and lo edd Seetlons 1546.1, 1346.3, 1346.3,
12464, 13465, 12466 and 1246.2 do, the Gads af Gsml Pro-
cedure, relating to emmmt domoin nrasesdings

. Fre people of the Slate of Celifornie de enact os follows:

ﬁﬁgﬁgaﬁﬁgaxﬁﬁﬂswmqmmmwﬁﬁ

Seorion 1. Section 1246.3 of the Code of Civil Proceduors
is amended and renumbered to read:

1246.9. “Where there ars two or more estates or d:v:ded in-
terosts in property sought to be condemned, ths plaintiff is
éntitled to have the amount of the award for said property fivst

+ detormined as between plaintilf and all defendants elaiming

sny ipterest thercin; thereafter in the same procceding the

. respeetive rights of sueh defendants in and to the award ghall

be detexmined by the court, jury, or referce and the award
apportioned accordingiy. The costs of determining the appor-
tionment of the award shall be 2Howed 16 the defendants and
taxed against the plaintiff exeept that the costs of determining
auy issue as to title between two or more defendants shall be
borne by the defendants in such proportion as the ‘eourt may

" direct.

See. 2, Section 12462mndliedtothe ﬂodeafﬂrv:le- _

_cedure, to read:

1248.1.  (a) Aﬁy party to an eminent dommn procecding
may, not later than 45° days prior. to the day set for'trial,
serve upon adverse party to the emivent domam

‘and file & demand to exchangs valgation data.

(b} A party on whom a demand is served may, not later
than fve 10 days after the service of the demand, serve upon

-any adverse party to the eminent domain pmeding and file o




8B.71
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"~ based in whole or in subat

i
rmn G e

eross-demanc i Tubanye valuatmn data relating io the parcael
of property desovibed dn the demand.

(¢} The demaned o cvoss-dersand shall:

(1) Deseribe the pareel of property upon which valuation
data is sought to be oncbanged, which deseription may be
made by referepoe in thie complaint.

(2) Tnclude a stiaaent in substantially the ful‘iowmg form:
‘*You ore required io o hve and file a Etatamem ef valuation
data in comphance with Sections 1346.1 and 1246.2 of the Code
of Civil Procedurs ol T ey thay 2} days prmr {6 the day set
for trialand, sabjeet ic ileetion 1246.5 of the Code of Civil
Procedsire, your failare to Jdo 80 will coustitute 8 waiver of the
right to mtmr}uce v et examinaiion 6m:mg your case in
chiof any matter renuired to be set forth is your statement of

- valuation data,”’

{d) Not later than %0 days prior to the day set for trial,
each party wbo werved r demand or eross-demand and each
party upon whom 4 derand or eross-démand was served ghall
gorve snd file & siatecnt of valuetion data. A porty whe
served a demand or cess-demand shall serve hiz statement
of valstion duta wpon sach party on whom be served his de-

-mand or cross-demond. Eeeh party on whom & demand or

oross-Gemand was served shall serve his statement of wvaln.
ation data upon the party who gerved the demand er cross-
demand.

(e} The Jndicial Council, by rule, may preseribe times for
serving and filing Aomands and eross-demands, and a time
for serving and filine sigtements of ‘valuation dsta, that are
different from the times speeified in this section, but only if
such rules provide swwvime that the trial will be held within
20 days from the duy ou which the statements of valuation
drta are required iy such vales to be served and filed, Sueh
rules may provide fur u driiaront form of statement than that
specified by paragraprh £ of pubdiviston {e).

Sre. 3. Seetion 18463 i sdded to the Gode c-f Cm.l Pro-
eedure, to read;

1246.2. The statement i valuation data shall contsin:

a} The pame snd bikicess or residence address of each

* person intended to be eelle! ag &n expert witness by the party.

{b) The neme and business or racfdence address of each
pereon inteadod to bo ¢alled ag 8 witness by the party to testify
to bis opinion of the wsive of the property deseribed in the
demand or eross-demand vr 58 to the amount of the damsge or
benefit, if any, to the ki parcel from which such property
is telen and the nawme ano business or residence rddress- of
eack person upon whese siuirments or opinion the apinjon is
iinl part.

{e)} The opinion of esci =ifness listed as reguired in sub-
division (b} of this see’lor. ue 1o the value of the property
deserihed in the dewand i ~ross-demand and ag to the smoont
of the demage or benefit, *7 -y, whick will aserue to the larger
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parcel from which such property is taken and the follomng
data to the extent that the opinion is based thereon:

(1) The highest and best use of the preperty.

{2) The applicable scning and the opinion of the wntnm
concerning probable change thercof.
. {8} A list of the offexs; ednivacts; sules of property; loases
and other {panusnetions soles, mfraeis o sell and purchase,

- aud leoses supporthig the opinion,

{4) The cost of reproduction or replacement of the property
less depreciation and obsolesoence and the rate of depremton'

used,
{5) The ¢ grods and net income fwm tha pmperty, its reason.

. able net rental walue, ita eapitalized wvalue and the rate of
* eapitalization used.

(6) Where the property is a portion of a larger pareel, a
deseription of the larger parcel from which the property is

{d) Witl respoct to meileiﬁey-eammaale-lewearm _
Srandaetion sals, contract or lme listed under pamp;raph (8)

- of subdivision {e) of this soetion:

{1) The names and busincss or resldenee addtomes, i 4

- known, of the partics {o the transaction,

-{2) 'The loeation of the property subjoct to the transaction.

(3) The)date of the transaction.

{4) If recorded, the date of recording amd the volume and
page where resorded.

{B) The eonmdemtmn and other termas of the trametmn.
The statement in lien of stating the’terms contained in any
rcontract, leaso or other document may, if such docnment js
[ available for inspection by the adverse pariy, state the place
whore and ihe times wlhien it is availuble for inspection.

‘S0, 4, Boetion 1248. 3 is added to the Codo of Civil Pro-
cedure, to read:

1246.3. (8) A party who bas served and ﬁleﬁ & siatement
of valuation data shall diligently give notice to the parties
upon whom the statement was served if, after service of hu
statement of valuation dats, he: ‘

{1} Determines ie call an expert witness not fisted on ]ns
statement of valuation data;

{(2) Defermines to oall 2 witness not hsted on his state-
ment of valuation date for the purpose of having such witness
“testify to his opinion of the value of the property described
in the demand or the amouni of the damage or benaﬂt if any,

- to the larger parcel from which such properiy is taken

(3) Dotermines to have & witness ealled by him tast:fy on
“diveet examivation doring his case in chief to any dats re-
quired to be lsted on the statl;ement of . valuation &au hnt

. which was not a0 listed ; or

~ {4) Discovers any data. required to be listed on his staiae-

ment of valuation data but which was not so listed. ,
{(b) The uotice required by sabdivision (a) of this mﬁon'

shall include the information specified in Section 1246.2- and
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~whall be in writing; but sueh wetice is not required to be in

writing if it is given afier the enmmencement of the trial, .

SEc. 5. Section 12464 is added to the Cude of Cm] Pro-
cedure, to read:

1246.4. Except as provided in Seetion '[246 5, if a dem,anti
" to exchange valuation data and one or mers siatements of
valuation data are served and filed pursuant te Scetion 1246.1:

(a} No party required to serve and file a statement of valu-
ation daia may call an cxpert witness to testify on direet
examination during the ease in chief of the party calling him
unless the name and address of such witness are listed on the
statemient of the party who ealls the witness.

(b) No party reguired’to serve and file a statement of valu-
ation data may énll 8 witness to tostify on direet emmmation
during the caso in ehief of the party u\limg him to his opinion
of the value of the properiy deseribed in the demand or expss-
demand or the amount of the damage or bonefit, if any, to the
farger parcel from which such property is taken nnless .the
name and address of such witness ave listed on the atatement
of the part_v who exlls the wiiness.

{¢) No witness calied Ly any party reqmred 1o serve and fils
& statement of valuation data may- testify on direct examina-
tion during the ease in céhief of the party who eslled him to
-any data. reqnxred to be listed on a statement of valvation data
unless sueh dats 7e listed on the statement of valnstion data
of the party who calls the witness, exeept that testimony that
18 merely an explanation or elaboration of data so listed is not
inadmissible under this seefion, -

Sre. 8. Section 124&5 is added to the Code of Civil Pro-.
cedurs, to read:

1246.5. fa} The conrt may, upon such terms as may be just,
permit a party to call o witness or to introduce evidence on-
“direet examination dur;ng hig case lq chiaf where such witness
or evidenee iy required to be but iz not listed in such party’s
statement of valuation data, if the court finds that such party
hos made & pood faith effort to eomply with Sections1246.1
and 1246.2, that he has eomplied with Seotion 1246.3, and that,
by the date of the semee of his statement of valuamon data, he:

Srd

{1) Wmﬂd not in the exéreive of reawonab!e dﬁigenee have
detarmined to call sueh w:tness or dlscoverad or listed snch
evidence; or- ; :

{3} leed to determine to call such wiiness or te dlscbvcr
or list such evidence tarongh mistake, madvertenee, surpriso or
excusable negleet, '

(b} In wmaking o determinaiion undor this section, the sourt
,fhall take nlo accouni tha foct that the opposing party may
Imw relicd wpon the slalcment of : ‘weduation data and may
‘be surprised or prejudiced if the wiiness i called or the
evidence introduced,
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See. 7. Seotion 1246.6 is added to the Code of Givﬂ Pro-

‘ecedure, to read :

1246.6. The procedure provided in Sections 12461 o

- 1248.5, inclusive, does not prevent the use of. other dissovery:

procedurea in eminent domain proceedings.

SEc. 8. Section 1246.7 is added to the Code of Civil Pro-
cedure, to read :

1246’!' Nothmg in Sections 1246 1 to 12466, inelusive,

- makes admissible.any matter that is not otharmse admissible
ag evidenca. In eminent domain

‘proecedings,
Szo. 9. Bection 1247b of ‘the-Code of Civil Proeedm is

. smended to read:

1247h, ‘Whenever in an eminent domain procesding

only a
: of a pareel of prop is sought to be takenm, the
mmﬂnn mmertyawng éui'-mémt

the pleinti@ upon reguest of a demfendant made not later than

- 45 doys prior to the day set for irial, shall prepare a map
‘showing the boundaries of the entire pareel, indicating thefeon
. the part to he taken, the patt remaining, and shall serve an

exnet copy of such mep on the defendant or hig attorney nod
later than 15:days prior to the day set for the preivial con-.

. femcs, or, if no preivicl conference iz held, not laier than 30
" deys prior to the day set for irial.




STATUTES AND COURT RULES RECENTLY ADOPTED IN OTHER STATES
AND T THE SUPERIOR COURT OF LOS AINGELES

Ruleg of the United States District Court for the Southern District

of California

See pages 720-722 of Commission's 1963 Recommendation on Discovery
in Eminent Domain Proceedings for text of Rule.

New York Court of Clains

See Exhibit I (pink) attached for Rule 25a (adopted 1965).

Pennsylvanis

See Exhibit III (green) for Section 703(2){enacted 1964),

Maryland

See Exhibit II {yellow) for Rule Ul2 (adopted 1962).

Wisconsin

See page 729 of Cormission's 1963 Recommendstion on Discovery
in Eminent Domain Proceedings for Wisconsin Section 32.09(8), (9)

(cnacted 1961)(numbered as Section 32.09(7), (8) in Commission's
1963 Report).

Log Angeles Superior Court

See Exhibit IV (buff) for extract from Swartzman v. Superior
Court, 4l Cal. Rptr. 721 (1964) regarding Policy Memorandum of the
Los Angeles Superior Court in Eminent Domain Cases, dated July 1,
1963, which contemplates an exchange of valuation dats at pretrial.
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EXOBIT I

NEW YORK - COURT OF CLALMS
New Rule 25a

1. Within six {6) months from the date of the filing of a claim
in an appropristion case the parties shalil file with the Clerk of the
Court four ?li} icoples of thelr appraisals which shell zet forth
separately as Bo vacant Yand and improvements the valuatlon and dats
upon which such evaluations are based, including but not limited to the
before value -of the property, the after wvalue, direct, conseguentlal
and total damzges and details of appropriations, ceuuparable sales and
other factors utilized. If all of the detalls required by Section 16
(3) of the'Court of Claims Act relating to alleged comparable sales
are included in the appraissl report prescribed hereln, the same shall
be deemed onmpliance with Section 16 ?3} of the Court of Claims Act,

2, Hhen the Clerk shall have recelved the appralsal reports of
all parties he shall send to each attorney of record a copy of the
appraisal report of all other parties to the claim.

3. Hithin thirty (30} days after the service upon a party of an
appraisal report of any other party, any party to the proceedling may
file and serve on all other partles an asmended or pupplemental appraisal
report or reports.

¥, Within sixty {60) days after th: finsl f1ling and service of
appraisal reports or amended or supplemental appraisal reports a party
may because of unusgual developments or circumstances, make a motion for
permission to file and serve an sdditional appraisal report or amended
or supplementsl reports, the granting of which application ghall rest
in' the sound discretion of the Court as the interests of Justice may
require.

S 5, A party confronted with unusual and special circumstances
Pegqulring more time than prescribed ahove for the filing of sppraisail
‘Peports may make an applicsation upon notice for an extension of time
‘which extenslion, in the sound dlscretion of the Couwrt, may be granted
for such period and under such conditions as the Court deems proper.

vl
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6. (a) UYpon the trial of s claim for the appropriation of
property the parties shall be precluded from offering any proof on
matters not contained in the appraisal reporis or amended or supplemen-
tal appraisal reports as required by this Ruie; nowever, a party may,
notwithstanding his failure to comply with this iule, offer proof on
matters contalned in Bills of Particuiars and Exsminations before Trial
in accordance with the usual procedures and Rules of this Court,

(b} This Rule shall not apply fo & party who files s statement
within six (6) months of the filing of a slaim to the effect that he
will not introfuce expert evidence of valve and damages upon the trial.

' 7. Six (6) months after the filing of a claim for damages for the
appropriation of property a Judge, cesignated by the Presliding Judge,
may conduct & pre-trial conferencs to be attended by every party's

trial counsel or lawyer with dispositive authority. At least eight {8)
days notice therecf shall be given by the Clerk to each party or lawyer
of record; this provision amends and supplements present Rule 5 (a).

| 8. The purposes and intent of this Rule are {a) to aid and
encourage the early disposition and settlement of spproprlation claimse
and {b} to zompel a full and complete dlsclosure so as to enable all
parties ¢o more adeguately and intelligently prepare for a trial of the
issues,

9. is Rule shall apply to ail claimg filed on and after
Mareh 1, 1085, ~
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MARYIAND - DOURT RULE U12

Rule U12. Discovery.

a. Generally. _ ' ) . S

in a proceeding for condemnation pre-trial’ discovery shall be permitted and
shall be governed by Chapter' 400 {Depositions and Discovery) of the Marylnd
Rules, except as herein otherwise provided, ‘ : -

b, Additional Subjects of Discovery. " :
uan(additian to the documents darﬁym{attm which h; may discover under )Rubﬁ
Scope of Examination)-aod- Discovery aterrogatory to Party),
subject to the ish azlluledﬂﬁ(Ordctto' ect Party and Deponent)
a pariy to a proceeding for condemmation may:” _

(1) By written interrogatory or by deposition’ require any other party to pro-

' dmmdwhnﬂiovggpmﬁmatpmﬁaha.mpfpt written fe-
- ports of experts periaining to the value of the property sought to be con-
demned or any part thereof, whether or not such mw be called
as & witness, and whether or not such report was i i
tion of litigation: or in preparation for trial.

(2) By written interrogatory or by deposition require any other party to dis-
close the identity an? location of every expert whom such other party
has caused to examine the property jought to be condemned or any part
thereof for the purpose of determiming its value, whether or not sich
expert is to be cailed as o witness, ahd whether or not such examination
was procured in anticipation of litigation of in preparation for trial.

3) "By written interrogatory or b deposition require any other party to dis-

@) }::[ose the identity and locan%n of every e;q;ert wh’i;m such other party
proposes to cali as a witness, . :

{(4) By deposition on written questions or oral examination, examine any ex-
pert whose identity and location are obtainable under the provisions of
this section, as to such expert’s findings and opinions. An expert so ex~
amined shali be entitled to reasonable compensation therefor, to be paid
him by the party examining him. ' '
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PERFSYLVANIA - SECTIGN 702

Section 708. Trial in the Court of Common Pless on Appeal
—At the trizl in court on appeal:

* ¥ : - #* *

(2} If any valnanes opert who has not sreveasly testified
befare the viewers is to iestify, the party caliing him must dis-
cloge his name and serve a statement - his valuation of the
property before and after the condemuition and his opinion of
the highest and best use of the properiv befere the condemnation
and of any part thereof vemainin., after the condemnation, on
the opposing party at deast ten Juys hefore the date when the
case ia listed for pre-triaj or trial, whichever is earlier.

Commint:

Thiz tlanse introduces & rew eotcapt In eminent domain cases. Exixt-
ing law does not require gisclosore of the names of valustion expests at
any time, The purpose of this pravision is L0 eliminstie the surprise element
in many sases when one supert !s used before the viewers sand another,
with & different valuatioa and spinion of the highest and best use of the
property, is cklled at the Pl

- ¥* * X% x2




EXHIBTI I

Los Angelesz Superior Court

EXTRACT FROM SWARTZMAN ¥V, SUPERITN COUET
Cal. Botr. 721 {n.c_.p.;, g¢ wint., Dee. 1k, 1)
(Hea.ring Demied Feb. 10, 196%)

swum v mon COURT _ T
ﬁh asdl Ctmlitr.

C (3} Pretril Order

[8-10] The pretrial order of Angmst 19
provided for s exchange of appraisal
reporis,  Petitiosters contend there ia no
requirement that an owner whase propeity
i being taken i siminent domain tr ocerd-
ings obtain tha pevwices of an &ppraiser and
ineur ths expensé of an appraisal ruport,
"this is carract. ‘The defendant-owner him-
self may tesiify to the value «f his property .
il enbmit valwsion data, Bot the coart
may require lom te disciose the Fncty and
circumstances on witich he intendy to rely
at the time of trial bo suppert his valigtion
and to digciose hiv data in advance of trizl
pursnant to cepvise court procedures. The
Policy Mamoranduma of the Los Angeles
Superiar Conet in Fasisent Domain Cases,
dated July 1, 1963, contempiates an ex-
change of valuzlion datd at prefrial, Such
Aan exchenge wwovides an appropriate sed
effective methed for the dispatch of this
type of fitigation and is anthorizeéd by Code
of Civil Protedure, sections 2031(a}, and
D120 (1), Mﬁc& Tatter section provides:
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“¥ &% upon motion scasonably seade by
any pa.rty @ % ¥ or wpon the court's oun
smolien and after giving counsel an opporin-

ity ta be heard, and in ¢ither case for good
caise shown, the canrt o which the acrion
is pending may make an order * ¢ ¥ jhait
the porties shall simultoneously file specified
documenits or information * ® ¥ to be
opened as directed by the court; or ihe
court may make any other order which jus-
tice requires to protect the party of witness
from annovance, embarrassment, or appres-
sion.” (Emphasis added.}

Exchange itf advance of trial of data on

which a party imtends to rely to establish’

valuatien has been approved hy our Su-
premae Court and by the Federsl ecurts
{from which our discovery iules were de-
rived} as an appropriate means of compel-
ling mutual disclosure of relevant informa-
tion sufficiently ahead of time to permit each
party 1o study the contentions of the other
and explore their validity cutside the court-
room rather than at the trial itself, The
beneficial effects of pretrial disclosure are
too well known to require extended come
ment here. On the specific point it s suffi.
cient to refer to Oceanside Union Scheol
District v. Superior Court, 58 Cal2d 180,
192, 23 Cal.Rptr. 375, 383, 372 P.2d 439, 447,
where the court said: “The trial eourt, in
the exercise of its discretion, might have
ordered the matter held in sheyance until
such time as the parties were in a position
to trade appraisale {ax is done in the federal
district courts)” ;. and te the case of Mowry
v. Superior Court, 202 Cal.App.2d 225, 204,
26 CalRptr, 698, 707, in which the cour?
said: “To obviate the injustice of discovary
in this respect being a ‘one-way streed i
geems to us proper to, and we da, rule thet
o exchonge of 'romparable zeles’ informa-
tion: hetween condemnor and condiumes i§
contemplated by the Discovery Aci, as in-
terpreted by the Greyhotind decision {Grey-
hound Corporation v. Superior Court, 536

Czl2d 335, 15 CalRpir. 9ﬂ 364 PI2d 2681
"%

[11] We speeificaliy approve the Los
Angeles Superior Cowrt policy of compulse-

‘ness.

41 TALIKORWIA BEPORTER

{nr maiual exchange of full appraisal data in
'Pd?me of trizl,

{4} Protestive Order

Petstirmers aitack the erder prohibiting
the taking of the deposition of the State's

_indepenident nppraiser, sontending that Code
of Civil Progedure, section 2016, gives a
party an absojute right to take the depesi-
“tion of anyone at any time, and that a writ

of mandate should izsue to compal such dis-
covery when denied by the trial court.

The State argues that Code of Civil Pro.
cedure, section 2009(bY (1), permits the trini
court to control the exercise of discovery in
crder to make it mutual and reciprocal and
fair; that it authorizes the court to enter
protective orders to prevent abuses of dis.
covery: and that justice i this case re

_quired the exercise of such contrei in order

to preserve fairness and mutuality,

The prablem of {airness and mutuality in
discovery proceedings involving an expert

in 2dvznce of tria! presents considerations

-absent from the cage of the usual fact wit
The expert normally has no refevant
information about the case but has been em-
ploved, usually by counsel, in the hope he
can develop favorable relevant opinions o
specific matters. The expert may examine
gpecific items of evidence, such as question-

“ad documents, anatonsy 4 personal injury,

hooks and accounts ik an gecounting, specif-
i rnachinery in a breach of warranty, of, 48
here, real property in a condemnation pro-
ceeding. If the expert forms an opinion on
the subject, he has created potential rele-
vant evidence, and if he later guatifies as an
expert and testifies to his opinion, he has
given relevant evidence.

~ [12]  To complicate his position, the ex-
pert normally wears two hate He is em-

ployed by counsel to form an opinion which

he may later present as a witness in courl
He is also engaged 4% an adviser on trial
preparation and tpetics for the case and in
this lalter capacity serves as = prefessional
congultant to counse! on the technical and
forvusic aspects of hie specialiy. From the
goint of view of covasel, the expert’s free

2
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dom to advise eounsel, -te educate counsel
on the techmical probleme of his case, iz pre-
pare him to handle unfaniliar data in conee,

to analyze the aveilability of erpert opinion

ard the need for B use, all withour %in.
drance from the opposing sde, 2re impor.

tant elements of soursels piivacy of prep-

aration, Copsuliation betwesn sxperi sund

eansel may aporopriately be gives broad

immucity from discovery, Doth as io expert
and ag to counsel, becauge pone of the ox-
pert's opininn, professinsal though it may
be, is relevant evidence in the case. To the
eantvary, his opinlon & and wiil romain
wholly frrafevant amd fwssaterizl asz evi-
denee until the expert iz colled 53 4 witbess
on the trind aud shown o be gaalified to give
competent opindon festimeny ob s mabier
in which he is versed and which is magerial
tor the case.  {Tinited Siates v, Cegtaln Pare
eels of Land, B ., 13 FRD, 224, 231)

[13] Ulsdar the genersl nawe of fatriess
the courts have continued io respect privany
of preparation for trial, even undes 4ha
modesn expansion of the mackinery of din
“eovery, ‘Thiz policy wos mude explicit in
California, by the addition in 1953 of Tude
of Civil Procedure, section & gl " ix
the policy of this State {1} 4o presarve
rights of attarneys fo prepare cases for wial
with that degree of privacy necessary fo
<ncourage thems to prepars their cases
thoromghiy and to Investigate ook oufy the
favorsble bue the unfavorabic aspects of
such crses amd (3} to prevent an sifordey
from taking undue adwantage of bis advars
sary's industry or ofocts™  Under such g
policy & party cannot subgiitufe the wits of
his adversary’s sxpert for wits of b own
in analyzing the case, {Hickman v. Taylor,
32 .8, 495, 516, 67 S.Ct. ..185 ot L.Ed
451.)

Coincidentally in 1963, New York adepted
2 comparable palicy restricting disclosurs
of material prepared for litigation, includ-
ing opinions of experts prepared for litiga-
tion. (New York, C,P.L.R. § 311',}1@) } '

[14] HNevertheless: the m«&uﬁ statuy e:xE
the expert,.s8 consultant snd, possible wit:
nessy chanpey its charaster at that poird in

iha

the smit when it has become kncwn he will
arpaaily testify 24 5 witness. - When it be-
cames veasonably certain an expert witl give
Lis professional opinion as & witness on 2
miarerizl matter in dispute, then his opinicn
has become a factor in the capse. At that
point the expert has ceased to be merely a
consultant and bas become a counter in the
litigation, one o be evaluated along with
others. Such evaluation properly includés
appropriate pretrial discovery. (San Diego
Profcesional Assw. v. Superior Court, G
Cai2d 184, 23 Cal.Rptr. 384, 373 P24 444,

9 A LRE&?G&, Brovm v, Superior Cm:;t.
218 CalAppZd 430, 32 CalRptr. 2

Grapd Take Drive In v. Superior Cnim

79 Calfpp2d 122, 3 CalBpir. 621 56
ALRZE 120

With seognition of thee problems
souria have stempted to work out mét]
of mutual disclosure of the opidioms i
porential witnesses which will achieve ﬂl:o
sired reseits with minimum waste miod
and with fairsess o ol oncerned. In éﬁ;
demmation protesdings this has taken
form of an exchonge of reports of ex“rts
during thy foal precsid procecdidgs -
iately fn advamce of teinl The, key
fe raptusdiy. Wers ihe courld vot
rigoreus i inslsting ai muteality of disclo-
sbve zid ware they w0 adopt & hoﬁ ahd
v*.rﬂshj,«v'ag_hv niiiavie toward rmb:itrmt
Hifjranis velun with their or-
ey woukt qulckly nhib ay Fenttine
gizclorure in advance of tris} in the cays of
cpivien withesses, i pariize vogld oerely
claim, as petBiioness din bere, théy had not
vet Gecided whether to use any #xpert wit-
nzsger and could contina: to profess indeci-
sion ntil the dar of trisl :

Fhognef,

wh s amnty

{181 The roles of chsc:nverjr contemplate
two-way disciosure and do not envision that
one garty muy sit back in idieless and savor
the fruite which his adversary has cubtivated
and barvested in diligence and industry
Mutual exchange of dats provides some
protection against attemptel one-way dis~
clostire ;, the party sceking discovery. must
e, geady sad willing 1o pgke 8, equitable
suchaage, (Hickman v.. Lavior;, 320.US,

EEY)
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498, 67 §.0c 35, 91 LYA 451 {aoowmsice
Union School Distrist v Superior Cowre,
5B Cat 24 190, 157, 2 CabRpic. 375, 93 P2
3% Hyus v, Superior Court, 186 Tal Apu.
2d 813, 9 CalBner. 347

[18] In this caee no pood cause was
shown for the taking of the deposition of
the State’s poiential expert witnesz in 2d-
vance of the exchange of appraizal data
ordersd by the court. In the case of expert
opinion witnesses good cause normally must
be shown to compel a deposition in advsire
of trial, and in the abzence of good cause &
moticn to quash the deposition is fustifzd.
{Grand Lake Drive In v. Sunecior Tourt,

179 Cal.App2d 122, 130-131, 3 Cal Rptr. 621,

B6 ALRZ 123 Afier an exchange of
appraisal data has taken place, the deposis
tion may become nanccessary, or deposi-
tions of experts on both sidez may he appro-
priate, or depositiouz on limited sspents of
the case may be i order. The principle of
mutuality will continue to serve the comi in
whatever subsequent orders it makes.

< [17] Here, patiticners refused oflers of
mutval exchange of data, petitioners ra-
fused an offer of simultaneous depositions
of experts on both sides efter the State’s
appraisal witness had finished his prepare-
tion. Petitioners, in open court, on July 2,
August 11, August 19, September 4, and
September 18, stated they had net obtained
an eppraiser, did not know wheiher they
would obtain an appraizar, woukd not ageee
to commit themselves not to use an apprsis-
er at the time of trial, and maigted on iheir
absolute right to depose the ciposing shic’s
appraisal witness without any muiusl simud-
tanecns exchange of vaivation data, Clear-
Iy, petitioners sotght i play thei hanl with
their cards cloze to thair chesi wh
manding that thewr oppovest wize Hs sordy
face up from the table.  Sush one-way dw-
covery, no give and all lake, would auickly
drive fairness and mubuabty ot of pretrial
investigation.

> (e~

" We conciude that no poid cause was
shown for the taking of e expari’s deposis
kion prior i¢ the exchange of apoaisal deta

&

crdered by the teial coust, that the protee-
tive order properly iesged,

o

N
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SEC. 7. Section 1954.5 is added to the Civil Code,
to read: |

1954.5. (a) Excep: as provided in subdivision (b}, the
legal consequences of the actions of the parties to a lease of
real property as provided in Sections 1951, 1951.5, and 1952,
and the legal remedies aveilable upon breach of a lease of real
property as provided in Sections 1953 and 195h, are not subject
to modification by the prior agreement of the parties,

(b) The parties to a lease of real property ray, by contract
made at any time, waive any right of either or both parties
to specific enforcement cf the lease.

(c) This section does not affect any agreement for the
arbitration of any dispuite that has arisen or may arise under a
lease of real property.

(d) This section applies only to leases that were executed
or renewed on or after the effective date of this section.

Corrient. Sections 1951, 1951.5,.1952, 1953, and 1954 aré. designed
to make the ordinary rules of coniract law applicable to leases of real
property and thus relieve both lessors and lessees of the forfeitures to
which they had been subjected by the application of feudal property
concepts. BSubdivision (2) of Section 1954.5 will secure to the parties the
benefits of the preceding sections by prohibiting the restoration of the
previous system of lease law by standard provisions in leases.

Subdivision {b) permits = waiver of the right to specific performance
because such a waiver does not result in a forfeiture or an uncompensated

loss. A lease containing such a waiver provides in substance for an alterntii-



performance--actuzl performance or payment of domages in lieu thereof.
Subdivision (¢} makes it clear that this scction is not intended to
limit the arbitrability of disputes arizging undsr leases of real property,
nor ig it irtended to limit the powers that may be exercised by the arbitrators
of such disputes.
Under subdivision (d)}, a provision in a lease that specifies remedies
at variance with those specified in Sections 1951-1954% may be enforced only
if the lease containing the provision antedates the effective dete of this
section, Sections 1951-1954 prescribe the remedies that may be used to

enforce a lease that does not contain any provisions governing the available

remedies,




§ 1954.7. Mineral leases

SEC, 8. Section 1954.7 is added to the Civil Code, to read:.,.
/f’; I'/ »

S ] L -
1955.7. An agreement wmnﬁmw&/ 4.'&'2/ 7 %

| o 2 removal of -t -aihar
. “AE’?7ﬁ52a¢n/dku/%4g&g |

et s ot a lease of real property within

the meaning of this chapter.

Comment., The so-called oil and gas lease has been characterized by
the California Supreme Court as a profit a prendre in gross. Dabney v.
Edwards, 5 Cal.2d 1, 53 P.2d 952 (1935). Other mineral leases are also
distinguishable from leases gsnerally., The ordinery lease contemplates
the use and preservation of the property with compensation for such use,
vwhile the mineral lease contemplates the destruction of the waluable
resources of the property with compensation for such destruction. See
3 LINDLEY, MINES § 861 (3d =d. 191h).

The sections in this chapter dealing with leases of real property are
intended to deal with the ordinary lsase of real property, neot with
mineral leases. Accordingly, Section 1954,7 limits these sections to their
intended purpose. Of course, scme of the principles expressed in this
chapter may be applicable to mineral leases. Section 1954,7 does not prohibit
application to mineral leases of any of the principles expressed in this
chapter, it merely provides thal the statutes found here do not require such

application.



§ 3324, Attorney's fees

3324. (a) In addition to any other relief to which a lessor

or lessgsee is entitl=zd in enforcing or defending his rights under

a lease of real property, he may recover reasonable atbttorney's fees

incurred in obtaining such relief if the lease provides for the

recovery of such fees.

(b} If a lease of real property provides that one party to

the lease may recover attorney's fees incurred in obtaining relief

for the breach of the lsase, then the cother party to the lease may

also recover reasonable attorney's fees incurred in obtaining relief

for the breach of the lease should he prevail., If a lesase of real

property provides that one party to the lease may recover attorney's

fees incurred in successfully defending his rightes under the lease, then
the other party to the lease msy alsc recover reasonzble attorney's

fees incurred in successfully defending his rights under the lease,

The right to recover attormey's fees under this subdivision may not

be walved prior to the accrual of such right.

Comment. Leases, like cther contracts, sometimes provide that a party
is entitled to recover a reascnoble attorney's fee incurred in successfully
enforeing or defending his rights in litigation arising out of the legse.
Section 3324 makes it clear that the remaining sections in the article do not
impair a party's rights under such a provision.

Subdivision (b} is included in the section to equalize the operation of
leases that provide for the recovery of an attorney's fees. Most leases are
drawn by one party to the transaction (usually the lessor), and the other

saldom has sufficient bargaining power to require the inclusicn of a provision



for attornay’s fees that works in his favor. Under Section 332k, if
either party is entitled by a provision in the lease to recover attorney’s
fees, the other may recover such fees under similar circumstances. To
prevent the provisions of subdivision (b) from being nullified by standard
waiver provisions in leases, the second sentence of subdivision (b)
prohibits the waiver of a party's right to recover attorney's fees under

the subdivision until the right actually accrues,



§ 3327. Mineral leases

3327. An agrecment o perrit the wuse of real property as an
irecident o the:discovery and rerovel of oil and gas or other

minerals in return for compensation for. the minerals removed pursuant

to the agreement is not a lease nf-real property within the meaning

of this chapter.

Comment, The sowmcalled oil mnd gas leass Fas been characterized
by the California Supreme Court as a profit o prendre in gross. Dabney
v. Edwards, 5 C¢al,2d 1, 53 P.2d 962 (1935} . Other mineral leases are
also distinguishable from leases generally., The ordinary lease contemplates
the use and preservation of the property with compensation for such use,
while the mineral lease contemplates the destruction of the valuables resources
of the property with compensation for such desiruction. BSee 3 LINDLEY,
MINES § 861 (34 ed. 191k},

The previcus sections in this chapter are Intended to deal with the
ordinary lease of real property, not with mineral leases,  Accordingly,
Section 3327 limits these sections to their intended purpose. Of course,
some of the principles expressed in this chapter may be applicable to
mineral leases. Section 3327 does not prohibit application to mineral
leases of any of the principles expressed in this chapter, it mersly

provides that the statutes found here do not require such application,



