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Memorandum 68-10

Bubject: Study 69 - Powers of Appointment

Attached to this memorandum 1s a considerable volume of
materlal pertinent to this study:;

(1) Research study by Professor Powell (gold cover)

{2) Supplementary material to research study prepared by
Professor Powell {blue cover)

{3) oOther background material provided by steff (pink cover)
For general beckground, you may wish to read pages 1806-2045
of Volume 3 of the Restatement of Property. A study of this portion |

of the Reptatement is a good way to acquire the expert knowledge you
will need to make policy decisions in this field of law.

In addition, for general background, we suggest that you read
Professor Powvell's research study {gold cover) and the law review (
artiele and note included in the first portion of the background
material (pink cover) provided by the staff.

Authorizetion for publication of law review article by Professor

Powell. The Commission has previcusly approved payment to Professor

Powell for his research study. Professor Powell is revising the
study with a view to preparing an article for publication in the Cali-
fornia Iaw Review or some other law review and requests permission to
publish the article besed on his study. If the article is published,
a note to the article will indicate that it was prepared for the law
Revipion Commigsion and represents the views of its author and not
the views of the Commission or its members. The study must be pub-
lished in a law review not later than July 1968 if we are to reprint

it in the pemphlet containing our recommendation to the 1969 Lagislature.
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BACKGROUND
Use of powers of appointment permits increased flexibility in
estate planning and may result in tax savings. See study at pages
1-2.
The 1872 California Civil Code contained 62 sections {Civil Code
Sections 878-940) on powers of appointment, but these sections were
repealed in 187L. See Report of the Commissioners to Examine the

Codes, % Appendix to Journals of Senate and Assembly, 20th Session,
No. 1, p.5 {0ct. 11, 1873)("We have proposed to strike out the whole
Chapter on Powers, as wholly unsuited both to the wants and habits
of the people, retaining one or two sections by amendment of other
portions of the Civil Code, in places where the provisicns of those
sections properly belong."”). The repeal of these 62 sections
created uncertainty as to whether powers of appointment existed in
California; it was not until 1935 that the Californie Supreme Court
held that the common law of powers of appointment is in force in
California.

The California decisione on powers of appcintment cover only
a small portion of the law in this field. Ir many areas, the Califor-
nla law on powers of appointment is unclear.

California statutes deal with only a few narrow areas of the
law: (1) the releasability of powers, (2) the efficacy of a will
to exercise a power not mentioned in the will, and (3} the taxation
of appointive assets. See also. Civil Code Section 781 ("A general
or sypecial power of appointment doeg not prevent the vesting of a
future estate limited to take effect in case such power is not
executed.”). These statutes (except for the tax statutes) may
need revision. Another pertinent section is Civil Code Section 860
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("Where a power is vested in several persons, all must unite in
its execution; but,in case any one or more of them is dead, the
power may be executed by the survivor or survivors, unless other-
wise prescribed by the terms of the power.").

The consultant recommends that:

a statute be drafted incorporating thoee statutes heretofore

adopted (with whatever modificetions mey be agreed upon), and

incerporating into a logically organized whole, the positions
heretofore teken by our courts on specific points {again with
such modifications as may seem wise) plus a succinet statement
of the further rules which are to be applied as the common law
of Callfornia on powers of appointment. A catch-all section
adopting the common law on all points not covered in the
statute will narrow to 2 small compass the topics left to
mimute research.
Be makes this recommendation because the codification of the common
law on all of thoee points likely to be litigated with any frequency
will seve the courts and attorneys much time in research and litiga-
tion and will provide certainty in the law that will encourage the
use of powers of appointment. Michigan, Wisconsin, and New York
have recently enacted statutes which adopt the consultant's sugges-
tion.

The legislation recommended by the consultant is interded to
codify the common law and Californla decisions stating the common
law with two exceptions:

(1) The recommended legislation would change the California
rule of constructional preference for the non-exclusionary power.
See study at page 9.

(2) The recommended legislation would permit creditors of a
donee having a general power of appointment to reach the appointive

assets for the satisfaction of their claims. See study at pages §-10.




These two changes in the (alifornia law would conform our law

to the modern view expressed in recently enacted statutes.
RECOMMENDED LEGISIATION

The legislation recommended by the consultant is set out on
pages 12-22 of the study. Except for the two changes in California
law previously noted, the recommended legislation is intended to
codify the principles of common law that are most likely to be
litigated. Assuming that the Commission determines that these common
law principles should be codified, the primary question with respect
to each section of the recommended legislation is whether the section
1s the best possible expression of the common law principle.

We have requested the consulitent to be present at the meeting
at which time we plan toc go through the recommended leglslation
section by section. We include staff commente on each section below.
We hope that the consultant will be available to supplement these
comments and to explain further the purpose, effect, and policy _
questions presented by each section.

The background material prepared by the staff (pink cover)
includes: (1} The 1943 Minnesota statute {referred to hereafter
as "Minn. 1943"); (2) The New York Real Property Iaw sections enacted
in 1964 (referred io hereafter as "N.Y. 1964"); (3) The 1965 Wisconsin
statute (referred to heareafter ms "Wis. 1965"); (4) The New York
Estates, Powers, and Trust Iaw sections which superseded the 1964
New York statute {referred to hereafter as "E,P.T.L."); (5) The
1967 Michigan statute (referred to hereafter as "Mich. 1967"). Tabs

are included to permit easy reference to the pertinent statutes
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which are referred to in the comments that follow each section of
the recommended legislation in the research study and in the

staff comments in this memorandum.

The staff background materials also include a Colunbla Iaw

Review Note on the New York statute and a critical article on the
Wisconsin statute. A study of these will provide you with informe-
tion that will assist you in selecting appropriate language for
the California statute. We note any comments in these two publica-
tions that are pertinent to a particular section of the proposed
legisiation.

The following are section by section comments on the legisla-
tion recommended by the consultant on pages 12-22 of the research
study. Your attention is alsc directed in the following comments
to additional provisions that might be included in legisletion on

this subject.

Chapter + Powers of Appointment -- page 12

Comment. This chapter does not codify all of the law relating

to powers of appointment. It contains statutory provisions dealing with

the problems most likely to be involved in litigation so that the
bench and bar will have positive statutory rules concerning these
problems. But many minor problems are not covered by thie chapter
or other statutes; these problems are left to court determination
under the common law which remains in effect. See Section 1 and
the Comment to that section.

Other states that have recently enacted legislation dealing
with powers of appointment have adopted the same approach. They

have codified the important common law principles and have left
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minor problems to court determination. See MINN: STATS, §§ 502.62-
502.78; WIS. STATS. §§ 232.01-232.21; N.Y. ESTATES, POWERS AND TRUST
LAW §§ 10-1.1--10-9.2; MICH. STATS. §§ 26.155(101)-26.155{122),

Rote: The location of the statute in the Civil
Code will be considered when a tentative recommerndation

is prepared.

Section 1 -- page 12

The staff suggests that this section read:

Except as specifically modified by statute, the common
law as to powers of appointment is the law in this state.

This language is based on Minn. 1943 § 502.62.

Comment. Section 1 codifles the holding in Estate of Sloan,
7 Cal. App.2d 319, 47 P.2d 1007 (1935), that the common law of
powers 1a in effect in California. The introductory "except as
specifically modified by statute" clause recognizes that in some
cases the common law rules as to powers of appointment are changed
by the provisions of this chapter {e.g., Sections 9-11) and other
statutes (e.g., REV. & TAX.CODE §§ 13691-13697).

8ection 1 makes clear thet the common law remains in effect as
to matters not covered by statute and also thet the stetutes state
common law principles unless those principles are specifically
modified by statute, The reference %o '"the common law" does not
mean the common law as it existed in 1850 when the predecessor of
what is npow Civil Code Section 22.2 was enacted; rather it means
the modern common law rule as developed by the courts exercisipg
their powers for change to meet new situations. BSee, e.g., Fletcher

v. Los Angeles Trust & Savings Bank, 182 Cal. 177, 187 Pac. 425 (1920).
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In determining the modern common law rule, assistance may be

obtained from 3 Restatement of the Iaw of Property, pages 1808-

2045 (19k0).

Section 1 is based on language taken from Minnesota Statutes
Bection 502.62. For other statutes that take the same approach
a8 Section 1, see WIS. STATS. § 232.19, N.Y. ESTATES, PCWERS AND
TRUSTS LAW § 10-1.1; MICH., STATS. § 26.155(119),

Note: The Wisconsin and Michigan statutes adopt a
similar approach but include the following sentence:
"This section is not intended to restrict in any manner
the meaning of any provision of this chapter or any other
applicable statute.” The purpose of this additionmal

sentence is explained by Professor Effland (blue law
review article--page 589} as follows:

The last sentence of the section guoted should
prevent any argument of strict construction of
the new statutes on the grounds that they
derogate from the common law. Only if there
1s no statutory provision should one resort to
a common-law solution to the problem.

There 1s considerable merit in the additional sentence.
However, 1f it were added to the section, the staf?f
suggests that it might be desirable to indicate in the
comments to certain sections that the discussion of the
subject matter of that section in the Restatement of the
law of Property is pertinent. Certainly, we would not
want the addition of this sentence to make inapplicable
the case law that applies & common law rule incorporated
in the statute. Perhaps a good soluticn tc this problem
would be to delete the word "specifically” from the
section and to add to the comment a statement that the
provisione of the statute should not be given a strict
interpretation on the ground that they are in derogation
of the common law. See Mich. 1967 § 26.155(119) for

another possible wording of Section 1 of the recommended
statute.




Definitions Mot Included in Recommended Iegislation

The legislation recommended by the consultant does not

contain definitions of "property," "power," "power of appointment,”

it n

"donor," "donee," "appointee, creating instrument,” "gift in
default,” or "release." See MICH, STATS. § 26.155(102)(a}-(g),
(3), {x). For comparable definitions, see WIS. STATS. § 232.01
(1)-(3), N.Y. ESTATES, POWERS AND TRUST 1AW §§ 10-2.1, 10-2.2, end 10-3.1.
Some of these definitions were not included in the 1964 New York
statute but were added when EPTL 10-2.2 was enacted in 1967. 4
comment on this new section in the Brooklyn Iaw Review states:
EPTL 10-2.2 is & new section which defines words

commonly used in the law of powers and frequently used

in the statutes. It might be noted that the word

"appointee” is defined to inciude not only persons in

whose favor a power 1s exercised, but also persons in

whose favor such a power is exercisable. As used

classically in the law of powers, that word relates to

the person in whose favor a power is exercised. Persons

in whose favor a power is exercisable are usually

referred to as oblects of the power. The broader defini-

tion was used solely for drafting convenience. {Footnotes

omitted. ]
Note that "object" or “non-object" of the power is used in Sections
12, 21, and 23 of the legislation recommended by the consultant,
but these sectlons could be redrafied to aveid the use of these
terms. Varlous secticns in the recommended legisletion use

"permissible appointees” to refer to the objects of the power.

Section 2 -- page 12

Comment. Section 2 15 based on the distinction bhetween
general and special powers found 1n the state and federal estate
tax laws. See CAL. REV. & TAX.CODE § 13692; INT. REV. CODE
§ 2041(B){(1). Although this chapter generally follows the pre-
valling modern terminclogy as reflected in the Restatement of Property,
-8-
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Sectioﬁ 2 departs from the common law as embodied in Section 322
of the Restatement and adopts instead the general professional
usage which is in accord with the definition of the federal and
state estate tax laws. Section 2 is the same as subdivision (b)
of Few York Estates, Powers and Trust Iaw Section 10-3.2 and is
somewhat similar to Wisconsin Statutes Section 232.01{4)-{6) and
Michigan Statutes Section 26.155(102)(h}{i)

The exceptions contained in the tax law definitions are
omitted because those exceptions have an importance significant
only in tax problems. The omission of these excepticons follows
the example of New York, Wisconsin, and Michigan.

The language of Section 2 has the same meaning as the compar-
able language of the Internal Revenue Code defining a general
power for purposes of the federal estate tax law. The power is
general so long as it can be exercised in favor of any cne of the
following: the donee, his estate, his creditors, or the creditors
of his estate. To be classified as general, the power does not
have to give the donee & choice among all of this group. It is
gsufficient if the power enables him to appoint to any cne of the
group; otherwise no testamentary power could be general, since
the testator cannot appoint to himself by his will. A special
power, on the other hand, 1s one that permits the donee to appoint
to a eclass that does not include himself, his estate, his creditors,
or the creditors of his estate. If the class among whom the donee
may appoint includes specified persons and also includes himself,
his estate, his creditors, or the creditors of his estate, the

power is general rather than specilal.
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Note: Consideration should be given to the language
used in the Wisconsin and Michigan statutes. See also the
discussion of this part of the Wisconsin statute in Profes-
sor Effland's article (blue -- pages 591-594). The note
from the Columbia Iaw Review (yellow -- pages 1292-1293)
suggests that the definition contained in Section 2 of the
recommended legislation is inadequate and recommends in
effect the definitions contained in the Wisconsin and Michi-
gan statutes.

Bection 3 -~ page 12

Comment. Section 3 differentistes among powers of appointment
by focusing upon the time at which the power is to be exercised.
Under this section, powers may be presently exercisable, testa-
mentary, or "otherwise postponed."” An example of & power vwhich is
"otherwise postponed" is one that cannot be exercised until the
occurrence of a specific event, such as the donee’'s reaching majority.

Section 3 foliows the common law embodied in the Restatement

of the Iaw of Property,Section 321. For comparable sections in

other recently enacted statutes, see MICH. STATS. § 26.155{102)(1)
(defining a power of appointment that is "presently" exercisable);
N.Y. ESTATES, POWERS AND TRUST 1AW § 10-3.3. Section 3 is identical
with New York Property Iaw Section 134 which was superseded by
New York Estates, Powers and Trust Iaw Section 10-3.3.
Note: New York Estates, Powers and Trust Law Section
10-3.3 should be compared with recommended Section 3. The

consultant states that Section 3 avoids the "muddy wording"
of E:PTL § 10"3.30

Section 4 -~ page 12

Comment. Section 4 provides a means for distinguishing those
powers that the donee is under a legal duty to exercise and those

that he is privileged to exercise or not as he chooses. Upon the

-10-



-

failure of the donee to exercise an imperative power, the assets are
divided among the potential appointees rather than among the default
takers. See Section 26.
Section 4 is the same in substance as New York Estates, Powers
and Trust law Section 10-3.L,
, Note: Only the New York statute has definitions of
"imperative" and "discretionery" powers. The Restatement .
does not include similar definitions. Nevertheless, the
definitions are useful in the drafting of the statute and

should be included. See, for example, Section 12 vhich
refers to an "imperative power."

Section 5 -~- page 13

Comment. This definition of "exclusive" and "non-exclusive"
powers has significance in connection with Section 18 which deals with
the constructional preference for exclusive powers. See the Comment
to Section 18.

Section 5 is similar to New York Estates, Powers and Trust Iaw
Section 10-3.2.

Note: Compare Section 5 with EPTL § 10-3.2 which was added
to the Kew York statute when it was revised in 1957. The sug-
gested wording seems better than the woxrding of the New York
séction., This section could be omitted; the defined terms are

not used in the recommended legislation.

Section 6 -- page 13

Comment. BSection 6 states the rules for the creation of a
power of appointment. The section is the same in substance as New
York Estates, Powers and Trust Iav Section 10-k4.1.

Subdivision (1) codifies existing California law. See Swart v.-

Security-First National Bank of Los Angeles, 48 ¢cal. App.2d 824, 120

P.2d 697 {19L2). Subdivisions {2) and (3) likewise state existing

California law. See Estate of Kuttler, 160 Cal. App.2d 332, 325 P.24
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624 (1958). BSubdivision (&), which deals with a matter not
considered by the California appellate courts, takes the same
position taken by New York in New York Estates, Powers and Trust
Iaw Section 10-4.1(4)., Subdivision (4) is intended to prevent
Treasury Regulations Sections 20.2056(b)}-5{f)(7), which allow a
marital deduction desgpite a spendthrift clause in the instrument
creating the power, from mullifying the rights given creditors under
Sections 8-11.

Hote: Compare the wording of the proposed section with
the wording of the comparable section of New York Estates,
Powers and Trust law. The wording of the proposed section 1s
the same as New York 196L Section 136 which was superseded by
Estates, Powers and Trust Law Section 10-4,1. The last
sentence of the Comment 1s based on the comment to the compar-

able section of the New York law and corrects the last sentence
of the comment contained in the research study.

Section 7 -- page 13

Comment. Section 7 embodies the common law rule of Restatement

of the Iaw of Propert]; Section 324 and is substantially identical

with Hew York Estates, Powers and Trust Iaw Section 10-5.1.

Section 8 -- pages 13-1k

Comment. Section 8 codifies the common lew rule that creditors

of the donee are barred from reaching the property covered by a special

power of appointment. The section 1s identical with New York, Estates,

Powers and Trust Iaw Section 10-7.1.

Note: The note in the Columbia Iaw Review {yellow --
pages 1292-1293) suggests that the definition of a special
power of appeintment when combined with this section permits
the donee to aveid the claims of his creditors against the
appointive assets while having a virtually unlimited choice
of appointees. The note suggests that creditors be permitted
to reach the assets unless the class of potential appointees
is not "unreasonably large." Wis. 1965 Section 232.17(1) .
permits the donee's creditor's to reach the appointive assets
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where the donee has elther a general power or "an unclassified
power which is unlimited as to permissible appointees except

for exclusion of the donee, his estate, his creditors and the
creditors of his estate, or a substantially similar exclusion.”
Under Wisconsin law, an unclassified power is cne that is not

a general or special power. A special power is a power excercis-
able only in favor of a class "so limited in size by descrip-
tion of the class that in the event of nonexercise of the

power a court can make distribution to persons within_the class
if the donor has falled to provide for this contingency." The
consultant believes that the Wisconsin provision is an unnecesssry
complication. See pages 605-609 Effland's law review article on
the Wisconsin statute (blue pages}.

Section 9 -- page 14

Comment. One of the most unsatisfactory aspects of the common
law as to powers of appeintment is the rule determining the rights
of creditors of the donee, Under the common law, the "doectrine of
equitable assets” allowed creditors of a donee to reach the appointive

assets only when & general power of appointment had been exercised in

favor of a person who was not a bona fide purchaser for value. This
common law rule is not logical., Logically, the rights of the creditors
ghould depend on the existence of the power, rather than upon its
exercise., Modern legislation confirms the desirability of permitting
creditors of a donee to reach for the satisfaction of their claims
any appointive assets which the donee is able to appropriate to
himself. See. N. Y. ESTATES, PCWERS AND TRUST LAW § 10-7.2; WIS,
STATS. § 232.17(1); MICH. STATS. § 26.155(113); MINN. STATS. § 502.70.
Where the power to appoint is both general and presently exercis-
able, the docnee has, in substance, the equivalent of ownership as to
the appointive assets. His creditors should be able to reach that
which their debtor can appropriate to his own uses. The property

thus made available can be either a present or a future interest.
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The right of the creditor is, in no way, dependent upon the exercise
of the power. Unlike the common law rule, the mere existence of the
power is the cperative fact essential to the right of the creditor.
Note: 8See also the consultant's comment to this section,
discussion on pages 605-609 of Effland's article (blue), and

discuasion on pages 1297-1302 of the Columbia Iaw Review Note
(yellow).

Section 10 -- page 14

Comment., BSection 10 is, perhaps, unnecessary but it serves
some precautionary purposes., It 1s substantially identical with New

York Estates, Powers and Trust law Section 10-7.3.

Section 11 -- pages 1l4-15

Comment. Under subdivision (1) of Section 11, creditors of the
donee of a general power of appointment, vwhich is in terms excerels-
able only at a future date {as for exsmple by the will of the donee)
can reach the appointive assets, prior to the arrival of the stipu-
lated future date if the donee of the power was also its donor.

Subdivision (1} codifies the common law rule. See Restatement of

the Iaw of Property, Secticn 328.

Under subdivision (2), property covered by a general testamentary
power of appointment which has become presently exercisable by the
death of the donee can be reached by the donee's creditors. In such
case, the appointive assets have come under the complete power of
disposition by the debtor donee and hence are treated exactly the
same &8 the other assets of the decedent. The principle expressed
in subdivision (2) is the same as that expressed in Michigan Statutes
Section 26.155(113)(k) and Wisconsin Statutes Section 232.17(3) and
is a reasonable corollary of Section 9.
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Note: Compare New York Estates, Powers and Trust ILaw
Section 10-7.4 which does not apply to testamentary powers
whieh have beccrme. presently exercisable by the death of the
donee. For the reasons &iven in the Comment to Section 11,
the staff prefers the rule recommended by the consultant and
embodied in Section 11 of the recommended legislation. See
also the criticism of the New York limitation at pages 1300-
1301 of the Columbia Law Review Note (yellow). HNote the last
gsentence of the consulitant's comment to Section 9 and see
Wisconsin Statutes Section 232.17(3).

Section 12 -- page 15

Comment. Section 12 is substantially the same in substance as
former Civil Code Section 1060 (to be repealed in this recommendation).
The words "in trust! have been omitted as unnecessary; the section
applies to & power "other than a power which is imperative,” and the
definition of an "imperative" power in Section L makes it unnecessary
to include the words "in trust." BSee the Special Note to Restatement

of the ILaw of Property,Section 320, indicating that the use of the

term "power in trust" in the sense of a mandatory power is potentially
misleading.

The words "nor shall any release of a power be permissible when
the result of the release is an inter vivos exercise of a solely
testamentary power' have been added. California has taken the
position that a power created, in terms, so as to be exercisable
only by will, cannot be effectively exercised by inter vivos act.

Childs v. Gross, 41 Cal. App.2d 680, 107 P.2d 424 {1940); Briggs v.

Brigegs, 122 Cal. App.2d 766, 265 P.2d 567 {1954). The Restatement

of the Iaw of Property takes the same view in Section 346(a). The

language added to Section 12 will preciude this otherwise accepted
position to be mullified by use of a release. Such & release to

all persons except a designated person permits the donee, by inter
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vivos aet, fully to exercise the power which the creator of the
power intended to remain unexercised until the donee's death.
The additional language will preclude the use of a release to defeat
the donor's intent.
Note: The additional language recommended by the
consultant is in accord with the argument made in the

Columbia Iaw Review Hote under "Release and Contracts
to Appoint” at pages 1294-1297 (yellow).

Section 13 -- pages 15-16

Comment. Section 13 states the common law rule. See the

Restatement of the law of Property, Section 339. The section is

identical with New York Estates, Powers and Trust Law Section

10-5.2 and Michigan Statutes Section 26.155(110)(2).

Section 14 -- page 16

Comment. Section 14 states the common law rule. See Restatement

of the Law of Property, Section 3k0. cf. Briggs v. Briggs, 122 Cal.

App.2d 766, 265 P.2d 587 {1954); childs v. Gross, 41 Cal. App.2d 680,

107 P.2d 42L4 (194%0). Section 1k is identical with New York Estates,
Powers and Trust law Section 10-5.3 and Michigan Statutes Section

26.155(110)(2).

Section 15 -- pages 16=17

Comment. Section 15 deals with the donee's capacity and the
formalities required to be observed In exercising.a power of appoint-
ment.

Subdivision (1). Under this subdivision, the normal rules for

determining capacity govern the capacity of the donee to exercise

a power of appointment. The subdivieion states the common law rule
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embodied in the Restatement of the Iaw of Property, Section 340 and is

substantially identical with Michigan Statutes Section 26.155(105)(1),
Minnesota Statutes Section 502.66, and Wisconsin Statutes Section
232.05(1).

Subdivision (2). This subdivision states the common law rule

embodied in the Restatement of the Iaw of Property, Section 346 but

adds an "except" clause similar to those included in Minnesota Statutes
Section 502.64, New York Estates, Powers and Trust Iaw Section 10-6.2(3), and
Michigan Statutes Section 26.155(105){2). Few donors prescribe that
a power of appointment can be exercised only by an inter vivos instru-
ment. If and when such a prescription iIs encountered, it is reason-
able to say that "ell the purposes of substance which the donor
could have had in mind are accomplished by a will of the donee” (see
RESTATEMENT OF PROPERTY, § 347, Comment b}.
Note: Note that New York Estates, Powers and Trust Law
. Bection 10-6.2(3) reads: '"Where the donor has made the power
exercisable only by deed, it is also exercisable by a written
will unless exercise by will is expressly excluded' (emphasis

added ). Wisconsin considered and rejected adding an except
clause. See Effland's article at page 600 (blue).

Subdivision {3). This subdivision permits the donor to dispense

with normal formalities if he 50 wishes. Thus, for example, a
donor could create a trust with a power and provide that the donee
"may appoint by written instrument signed by him and delivered to the
4rustee." Subdivision (3) is substantially the same as Michigan
Statutes Section 26.155{105){3) and similar to New York Estates,

Trusts and Powers Iaw Section 10-6.2(1).
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Subdivision (4). In some cases, the donor may prescribe

greater formalities for the donee's exercise of the power of
appointment than those normally imposed by law. Subdivision (4)
provides in substance that in such a case the power may be exercised
by formality legally sufficient to dispose of the appolntive property
and the direction that additional formality be cbserved may be dis-
regarded. The subdivision is designed to facllitate the exercise of
a pover of appointment without unnecessary formalities and avoids &
possible trap that would exist if the formalities normally imposed
by law were observed but the additional formality prescribed by the
donor were inadvertently omitted.

Subdivision (4) mdopts the same policy as Minnesota Statutes
Section 502.65 and New York Estates, Powers and Trust Iaw Section
10-6.2. It is more liberal than the common law rule embodied in the

Restatement of the Law of Property, Section 346.

Note: The staff believes that subdivision (4), as recom-
mended by the consultant, is not clear. We prefer subdivieion
(2) of New York Estates, Powers and Trust lLaw Section 10-6.2,
which reads:

(2) where the donor has directed any formality to
be cbserved in its exercise, in addition to those which
would be legally sufficient to dispose of the appointive
property, such additiopnal formality 1s not necessary to
a valld exercise of such power.

The Wisconsin statute rejects this subdivision. Under the Wie-
consin statute, if the donor wishes to specify greater formali-
ties than those normally imposed by law, he may do so under the
statute; he can, for example, specify sppointment by a will
executed acecording to the law of asnother state or a deed witnessed
and acknowledged (although in Wisconsin a deed is valid but not
recordable even though not witnessed or acknowledged). See the
discussion at pages 599-600 of the Effland article (blue). The
Michigan statute (Section 26.155(105), (2), {3) is a good expres-
sion of the Wisconsin position on this matter.
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Subdivision (5). The donor may require a specific reference

()
L

to the power as a conditlon for its exercise. In fact, it is common
practice in creating marital deductlon trusts to make exerclse of the
pover conditional on such express reference. The purpose of this is
to preclude the use of form wills with "blanket" clauses exercising
any powers of appointment. The use of these clauses may result in
passing property without knowledge of the tax consequences, sometimes
to unintended beneficiaries. BSubdivision (5) permits the donor to
require an express reference to the power in order to assure a deliber-
ated exercise by the donee. The subdivison embodies the rule set out
in Wisconsin Statutes Section 232.03(1) and Michigan Statutes Section
26.155(104){1ast sentence). As to the effect of subdivision (5) on

prior California law, see the Comment to Section 17(d}.

Subdivision {6). This subdivision reflects the same policy as

Ccivid Code Section 860. Tt embodies the rule stated in Minnesota
Statutes Section 502.68, New York Estates, Powers and Trust Iaw Section
10-6.4, Wisconsin Statutes Section 232.05(3), and Michigan Statutes

Section 26.155(105)(4).

Subdivision (7). This subdivision reflects the same policy as

Civil Code Section 860. It embodies the rule stated in Minnesota
Statutes Section 502.67, New York Estates, Powers and Trust Iaw
Section 10-6.7, Wisconsin Statutes Section 232.05(4), and Michigan
Statutes Section 26.155(105)(5).

Hote: To conform to subdivision (7), Civil Code Section
860 should be amended to read:

Where s power is vested in several persons, all
mist unite in its execution; bubt, in case any one or
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more of them is dead or is legally incapable of exer-
cising the power, the power may be executed by the
errviver-oy-purvivers others , unless otherwise pre-
scribed by the terms of the power.

In the Michigan statute en additional phrase is added
"unless the creating instrument, construed with regard to
surrounding circumstances, manifests a contrary intent."”

Subdivision (8). This subdivision is included to meke clear that

Section 15 does not limit the power of a court under Section 26.
S8ectlon 15 is the same in substance as the introductory clause of
New York Estates, Powers and Trust Law Section 10-6.2.

Note: See the consultant's comment to subdivision (8).

Section 16 -- page 17

Comment. Section 16 codifies the rule of California Trust Co.

v. Ott, 59 Cal. App.2d 715, 140 P.2d 79 (1943),which applied the rule

of the Restatement of the Iaw of Property, Section 3Lk,

Section 17 -- pages 17-18

Comment. Subdivisions (a), (b), and (c) are accepted cormon
law. See RESTATEMENT OF ERCFPETY §§ 342, 343; Reed "

v. Hollister, 44 Cal. App. 533, 187 Pac. 167 (1919); Childs v. Grobaj

41 Cal. App.2d 680, 107 P.2d 42k (1940). The substance of these
gubdivisions is embodied in New York Estates, Powers and Trust Iaw
Section 10-6.1(1), (2), (3); Wisconein Statutes Section 232.03{(2); and
Michigan Statutes Section 26.155{104).

Subdivision (d) changes the rule developed by case law inter-

preting Probate Code Section 125. Estate of Carter, 47 Cal.2d4 200,

302 P.2d 201 {1956), interpreted the section to require a holding that
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a residuary clause,which did not mention & general testamentary power
with gifts in default,exercised the power despite the donee'e specific

intent not to exercise the power. See also Childs v. Gross, Ll Cal.

App.2d 680, 107 P.2d 42k (1940) construing Probate Code Section 125
to apply both to land and personalty. Subdivision (d) establishes

& rule that represents & substantial return to the common law rule.
Under this subdivision, a residuary clause exercises the power only
under the circumstances stated. The subdivis ion does not apply where
the creating instrument mekes a gift in default or where the creating
instrument requires, as is frequently the case, that the donee make a
specific reference to the power or where the donee manifests an
interest not to exercise the power. Subdivision (4) will eliminate
the trap for the unwary that defeated the donee's clearly provable

intent in Estate of Carter, supra. The subdivision embodies the

rule of Wisconsin Statutes Section 232.03(2).

Fote: Subdivisions (a) and (b) refer to & deed or will.
The other statutes all refer to an instrument. TIs the limita-
tion to & deed or will desirable? It seems undesirable in
subdivision (a) since a power may be exercised by an instrument
other than a deed or will. The Restatement refers to deed or
will rather than to instrument. —

The consultant identifies various alternatives to sub-
division (d) in his comment to that subdivision.

For an excellent discussion of the problems dealt with in

Section 17, see pages 594-599 of Effland’'s article on the Wis-
consin statute (blue). You should read this discussion.

Section 18 -- page 18

Comment. Section 18 deals with the problem whether the donnee
of a special power can appolnt all of the property to one appointée
and exclude others. For example, if the donee is given power "to
appoint to his children," must some share be given to each child,
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and 1f so, what is the minimum share? If the power is'exclusive"

the donee may appoint to one or more of the permissible appointees
and exclude others. If the power is "nonexclusive,” he must appoint

a minimum share or amount specified in the creating instrument to each
member of the class of permissible appointees. BSection 18 provides
that all powers are construed to be exclusive except to the extent
that the donor has specified a minimum or meximum amount. It

embodies the common law constructional preference for exclusive powers

as embodied in the Restatement of the ILaw of Property, Section 360.

Section 18 changes California law. See Estate of Sloan, 7 Cal.

App.2d 319, 47 P.2d 1007 (1935), which is contrary to a large body of
contra common law holdings collected in 69 A,L.R.2d 1285 (1960).
Section 18 is phrased like Wisconsin Statutes Section 232.07.
See also New York Estates, Powers snd Trust Iaw Section 10-5.1 and
Michigan Statutes Section 26.155(107) which also express the madern
preference for exclusive powers.
Note: BSee discussion of this problem in Effland's article

at pages 601-602 (blue pages).

Section 19 -- page 19

Comment. Section 19~-~which embodies the common law rules found

in the Restatement of the Iaw of Property, Sections 256, 357--makes

clear that, under a general power to appoint, the donee has exactly
the same freedom of disposition as he bas with respect to his owned

assets.

Section 20 ~-- page 19

Comment. See consultant's comment to this section.
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Section 21 -- page 19

Commment. BSee consultant's comment to this section.

Section 22 -~ page 20

Cecrment. See consultant's comment to this section.

Section 23 -- page 20

Comment. See consultant's comment to this section.

Sections 24 and 25 -- pages 20-21

Comment. See the consultant's comment to these sections.

Sections 26-29 -- pages 21-22

Comment. See the consultant's comments to these sectlons.

(We will insert appropriate language for 'committee of his person.”)}

Additional section

Consideration should be given to the desirability of including
the substance of Wisconsin Statutes Section 232.15 in the recommended
legislation. See the discussion in Effland’'s article at pages 60k-

605 {blue).

Section 30 -- page 22

Comment. Section 30 embodies the common law rule of Restatement

of the law of Property, Section 366. Section 30 is worded exactly

the same as Michigan Statutes Section 26.155(109), is substantially
identical with New York Estates, Fowers and Trust Iaw Section 10-9.1,

and is very like Wisconsin Statutes Section 232,11.

-23-




oy

Bection 31 -- page 22

Comment. Section 31 makes one body of law--this chapter--
applicable vhere a release ls executed, a power exercised, or a right
asserted after the effective date of this chapter. The section
applies not only to powers but also as to the rule against perpetuities,
and the rule as to lapse.

Hote: The staff believes that Section 31 is an improvement
over the other statutes clted in the consultant's comment to

Section 3L. With respect to the problem covered by Section 31,

see Effland's article at pages 5686 (last two lines) - 583 (blue)
and Columbia Iaw Review ote at 1291-1929 (yellow).

Section 32 -- page 22

Note: We see no harm in including a severability clause.
While such a clause should not be included unless there is some
chanee that it will be needed, we believe that it should be
included because of Section 31.

Additional provislons that might be included in statute

Michigan statute: Section 26.155(111). See alsoc Wisconsin
Statutes Section 232.13.
Kew York statute: Section 10-5.%,

Respectiully submitted,

John H. DeMoully
Executive Secretary
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Powers of Appointment in Californis

A, Introduction:

Powers of appointment were ronstantly emploved toels in English conveyan-
cing, a8 is evidenced bv the voluminous twa-volume trearise concerning them
(1234 pages) published bv ﬁnﬁ&en in 1823. The sreat Fanolish Chief Tustice,
Lord Manafield who died in 1793 thus exnressed in hig will his reassn fnr
inserting a power of snooirtment:

"Those whe are nearest and dearest to me bast know how to

manage awd {mprove, and ultimately in-their tura te divide

and suhdivide, the good things »f this world which T commitc

to their care, sccording to events and contingencies which

it ig imnossible for me to foresee, or trace throuch all the

mazy labvrinths of time and chance™ (quoted in Bank of Cali-

fornia Fstate Planning Studies, Fall 1964).
They found the climate of the New World oriecinally unsuirable ta vheir use,
Substantial accumulations of wealth were slow to crov and comnlex disnosfitiona
were unneeded. Perhaps, tno, American convevancers lacked the experience and
finesse of their Enplish predecessovs, The decisinas on powers of anrpointment
reported from American courts down to 1904 were extremely few 1n numbher. An
1895 declsion is the onlv judicial reference to powers of apnointment found
{by this researcher) in a Califerniz Report prior fo 1900,

In any state where wealth acowmularions have develoned. the ahsence of
frequent use of powers of appeintment is unfortunate. Thelr prear uvwrility
iies in the flexihility nf disposition whick they make nossible, A has
succeeded in his liferime in accumulating hoth money and descendants. Any
dispesition of his wealth made by A must be made with knowledpe of only the
facts occurring before A dies. By that time, perhaps, A can know considerabie
about his children bur hiz real knowledee ahout the potentialities, neculi~
arities and reliahilitv of his prandechildren is freguently close to zero.

By creating a trust and conferrineg on his snouse or on his children or other
person younger than himeelf a power to disteribute the assets with the henefit
of from 20 to 50 vears more knowledpe of events, still future when A dies,
the ultimate disposition of the assets has a flexibility not otherwise
obtainable.

Durine the past half century, income, death and gift taxes have gsrowm
li%e popnies on a mountsin hillaide of this state. Tt is sti]l true that
the most effective devices for minimizing these tax-bites is the power of
appointment. Thisg value may be ephemeral. The history of the law of taxation
is full of races between lawvers to find exisfing loophales and the lawmakers
to nlug the loopholes mo found. 5o lonr as the loonhole provided by powers of
appointment exists {and it is nearly fiftv vears old alrveady), lawyers owe to
their clients resort to this device.

Degpite the indisputable advantaces of increased flexibhility and tax
savinga, California Jawyers have been most hesitant in using powers of
appointment. This attitude was whollv understandable while it remafned
uncertain whether Californis allowed nowers of annointment . That uncartainty
ended more than thirty wears ago.4 The hesitande has nevertheless continued
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with only a slight abatement. It ia suggested that the reason for this con-
tinuance is a continued uncertainty and a continuing unwillingness to risk
what may be found to be the common law ~ and hence the California law -~ as
to powers of appointment.

The nurpose of this studv is to remove the reason for such continued
hesitance, so that persons of wealth in Californla may have both the flexi-
bility of disposition and the minimizing of taxation which powers of appoint-
ment so abundantly provide, To this end, this report contains (subsequent to
this Yatroduction) six parrs,

A. An exposition of those positions as to powers of appointment
heretofore taken by the Courts of Califormia;>
By An exposition of the statutory ingredient in the Califnrnia
law as to powers of zppnintment; . 6
a. With suggested changes in Civil Code 1060;
b. With a return, in oart, to the position of the
common law as a substitute for Prcbate Code 125;
c. With a recommendation that no chances be made in
the staﬁutes dealing with taxation of anpeintive
asgets.
C. An exposition of the need in California for a reasonably
comprehensive statute covering those points concerning
nowers of appointment likely to arise with frequency in
litigation? A
D. The degirability of reviewing the soundness of the Califernia
position preferrine non eéxclusive powers, purportedly made
sursuant to an accentance of the coumon law, but actually
deviating therefrom
E. The desfrability of reviewing the soundners of the rommon
law rules restricting the rights of the executors of the
donee of 2 gemeral powerl®a
F. The text of a pronosed new Statute desizned to emhnady the
recommendations made in Paints A-F above,

7

B. Exposition of the positions heretofore taken bv the courts, of Califormia
ag _to powers of sppointment.

The early statute of 1850, adonting. in peneral, the common law, went Into
the Poiitical Code B4468, and is now present with ne change of suhstance 1in
California Civil Cede, #22.2.'1 This statute has heen claimed to establish
for California the common law as to powers of appoincment for the period of
1850-1872; and to furnish the background for the controversy as to the
congsequences of its legislation tn 1872 and 1874.

In 1872, as a part of the general following in California of the New York
Fléld Code, Califormia adopted a statute containing 62 sections_on powers of
appointment modelled on the New York Revised Statutes of 1830.12  The =om-
plexity of these sixty~two sections, nlus a lack of awareness of anv needs
served by these provisions, caused the Lepislatyre in 1874, as a part of its
clean-up of the "excessas of 1872", to repeal the entire Title on powers of
appolntment.ls This generated a very basic question. Did the adontion of
the New 7ork statutory svatem of powers in 1872, followed by the complete
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repeal of the gections in 1874, leave California with its prior common law as
to powers of appointment or leawe California with ne law whatever as to powers
of sppointment? Edtate of Fair, in 1901,1* went very far in the second direction
namely that California had no powers of apnointment. During the next thirtv-four
years, California Courts manifested great hegitance in acecepting the rommon
law on the topic, In Estate of Dunphy, 1905,15 the Supreme Court escaped passing
on the voint by holding the remaindere iimfted in default of exercise poverned
the contested queation, since the sllesed teatamentarv nower had-never been
exercised., Im dictuem, this court said that pawéfz of appointment were valid
in California. In Gray v. Union Trust Co., 1915, remainders found vested
nreveated the desired termination of a trust, and the case's sole contributfon
to our present inquiry as a dictum that a power of appointment reserved %o
the creator of the trust was nrohably walid. Tn Fatate of Murphv, 192‘0,l
the Supreme Conrt hamnily announced that the seme result would be reached
edther by finding no valid power to have been ¢reated, or by finding an
effective exercise of & validity created forever. Thus aigin the basic
question was left unsettled. Tn Estate of McCurdy, 1925,*% the death of the
named donee before the death of the testator-donor, made it unnecessary for
the Supreme Court to pess on the permissibility of nowers. At page 286 in
the official opinion of this case the court said:
"We are not concerned with the gquesrion whether or not powers
of appointwent are valid in this state since the repeal of the
legislature in 1874 of the title in the Civil Code relating to I
nowers . '
These repeated evidences of the hesitance of the State Supreme Court to take a
position favorable even to the existence of powers of appointment in the law
of California, led naturally to a hesitance on the part of informed lawyers,
to subject their clisenta to possible litigation bv using nowers in diapositive
instruments. The expliﬁit statement in the dissenting opinicn of Temple J. in
Estate of Fair, 1901,”" (concurred in by Harrisen J. and Beatty C.J.) that
the 1874 repesal only eliminated the New York restrictiona on powers, but left
in force the common law of England as to powers of apvointment wes not endugh
to change the prooer caution of practiciag lawvers. Prior te 13935, the only
California decimion basing its result on the effective exercise of a geuer!&
testamentary power, is the lower court opinion in Reed v, Hollister, 1919.

Estate of Sloan, 1935 21 adopted the vosition embodied in the dissents
by Temple J, Harrison J and Beatty C.J, in Estate of Fair, 1901. 2 Prom that
time {1935}, it has been the settled law of California that we have the cnm?gn
law on powers of avpointment. except as this has been modified by starutes.

~ Unfortunately this does not settle a% much am it scunds as if it did.
What is this "common law" on powers of appointment, which sinre 1935, has been
judirially declared to be California law?

The Preface to the pronosed Civil Code, written by the Commimsioners on
October 2, 1871,24 speaking of the California statute of 1850, adopting the
“ecommon law'", saild:

"[The}] American common law fis] the Common Law of Encland as
modified by the resnective states. There are as many authoritative
modifications as there are States in the Union. Rules upon the same
subjects differ much in different States. When thev so differ, or
.when they need modifications to suit our conditienm, the Court,

not the Lecsislature establighes the law"
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Thus the settlement of the basic gquestion that Califormia has the common law,
leaves the important guestions wide open - what is the commnn law on the
queation 1in litigation? dm this, concerning many points there is a babbel
of voices, conceivably England plus a rhorus of digsharmony with fifcty voices.

It thus hecomes of importance for lawyers and iudges to begin with a close
exgmination of the points on which California courts have taken dafinite position
in this field. On this there are, at least, sixteen cases.

Reed v. Hollister, 1919 laid the sound foundation for holdings ,¢
that exercise of a nnwer can he proved by circuomstantial evidence.

Estate of Sloan, 1935, in addition to holding that California had
the common law of powars, held that a testamentary special pover
rould not he sxerrised effectively in faver of one of the three
permissible appnintees. This accented the older common law rule
favoring the finding of non-exclusionary powers.

Estate of Davis, 1936, found gglid a dircretionary power to fix
the shares in a described group.

Estate of Elston, 1939, found valicd a special power presently
exercisable and held thess appointive assets propertv taxed separately
from 8" outright gift to the donee under the California inheritance
tax.

Childs v. Gross, 1940, found that the circuomatantial nroof of a
rower's exercise had been strengthened by Probate Code 8125 (Item RBRS),
but more impertantly held that an intey vivos agreement could not
operate as an exercise of a testamentary power,

Security~First Nstional Bank v. Ogilvie, 1942, reached the clearly
sound vesunlt that the creation_of a pm&ar can be spelled out by
inference from separate facts.

California Truat Co. v. Ott, 1943, found a power created in 1930,
effectively exercised be a will evacuted in 1929,

Henderson v. Rogan, 1947, found that a peneral power presently
exercisable, created in an inter vivos trust of 1931 was . properly
exercised bv the donee's will mo as to cause the appointive assets
to be included in tgi donee's gross eatate for purposea of the
Federal Fstate Tax.

Horne v. Title Insurance & Trust Co., 1948, was a Federal case
in the Southern District of California, decided on the baeis of
California law, It seems to make the guite inmportant decision that
the donee of a snecial power who attempts to divert some of the
appointive assets to a person nuteide the liat of permissable
appointees commits gg“frnud on the pover" which invalidates the
unlawful diversion. - ,

Fstate of Parker, 1950, sustained the powar of the donee, to
determine the person liable for the death tax on the appointive
assets, despite Probate Code 3210 establishing the generally
applicable rule of proration,

Estate of Baird, 1953, 1955, held that is the extent a“power
had been ineffectively exercised the appointive assets passed to
the persons named by the donor as the takers in default. This '35
greatly lessened theé costs in the settlement of the donee's eatate.

Brigss v. Briges, 1954, takes the traditionally sound position
that a testgmentary power is not exercisable by an inter vivos
insatrument,
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Estate of Smythe, 1955, expresses the obvious pesitinn that an
egtate for life g}us a special testamentary power do not, together,
equal ownership.

Estate of Huntington, 1957, was a New York case finding the
California law governing; declaring that the California law on
powers of anpointment was the common law; and holding that under
the common law an invalidity of the exercise as to one-eieshth of
the apnointive asrets made the entire exercise {nvalid when the
result as to the other seven-eighths was the ssme with, or without
an exercise of the power, and the total invaliditv saved the costs
of passing assets thyough the estate of the donee .38

Estate of Kuttler, 1958, apnlies the common law rule that the
craation of a power of annointment by Inference from the aggregate
of several separate facts is readily found.’-

Estate of Bird, 1964, is a wmoat important case since it holds
{(a) that the validity under the Rule against Perpetuities, of the
exercige of a testamentary general power of appointment is to be
determined by applying the nermissible period from the creation
of the power; and (&) that such determination iz mnde in t?a light
of the circumstances existent when the power is exsfcised. ¢ The
first of these holdings {is traditionnl common iaw; ° the mecond
of theae holdings is rood common law, which did not begiz2 however,
until cthe Massachusetts 1918 decision of Minot v. Palne. ~ This
decision shows that the common law i= a comstantly growing hody
of rules, meeting new problems as they arise.

It is worthy of note that no ane of these sixteen California decisions
1s contrary to the common law, purportedly stated in the Restatement of the
Law of Property, except one, namely She California presumption favoring the
finding of non-exclusionary pcwers.4 tn the afffrmative side, nine of the
sixteen take exactly the position which the Restatement of the Law of
Property says is the sound common law. Ancother fact demsnda attention.

If one contrasts the total apgrepgate holdines &f these sixteen California
cases with the multipiicity of problems heretofnre rnvered hv commen Yaw
decisions and embodied in the fifrv-two sections on the common law of

nowers of appointment, which constituta Chapter 25 of the Restatement of

the Law of Property {Item N. Cl), it becomes apparent that lawyers and judges
of California still have shead of them many weary months of research, if thev
are to determine correctly the common law as to powers of appaintment &8 a
distillation of the decisions of Fngland and our sister states. Tt is hare
that this proiect for a statutory formulstion of the common law on the points
moat likely to be litigated comgerning powers of appointment establishes its
oressing present importance as a service to the profession.

Before this exposition departs from the areas in which iudicial wisdom
‘provides help in the task at hand, it will be wise to explore the usefnl
anologlies provided by California decisions on similar problems (nor involving
‘3 power of appointment). These cases eatablish (a) equity's wl%lingness to
#prrect a defective exercise of a trustee's power to mortgage or of a
“mower of attorney 5; {b) the non-delegability of a discretionarv power to
'5@11;‘? (c¢) a judicial astuteness in making constructions which effectuate
& donor's purposes;*s the endine of a power to convev conferred on two
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persons, when one of the two has died; 49 {d) a probabilicy that an attempted
exercisesgf a power of appointment in favor of the takers in default is a
nullity;*¥ (e) the inability to have a power {to amend gltrust) exercised
after the person having such power becomes incompetent;”~ (f) the inahigity
of one trustee to exsrcise a power conferred on this one plus another,

C. Exposition of the statutory ingredient in the Californias law as to powers
of appointment. ) - .

Thus far we have fully explored the authorities in California establishing
in this state the common law concerning poyers of appointment (except in so
far as local statutes deviate therefrom),”” and hava discovered that the
coverage of what constitutes that accepted common law, either by decisfon
or analogy is very incomplste.” It now becomes our task to axplore the
California statutory ingredient in this topic.

These statutory fngredients concern (a) the releasability of pawersszs
the exercise of a power by a general disposition in a decedent's will;
and taxation of pawers,sgoth under the State's inheritance tax®’ and under
the Federal Estate Tax.

The progasion of Civil Code $1060 making powers of appointwent broadly
releasable”” was the fortunite product of a nation-wide situation. The
Internal Revenue Code of 1942 had changed the Federal rule as to the taxing
of appointive assets in the gross sstate of the donee. Many persona, having
~ powers of appointment wished to curtail the broadness of their powers so as
to exclude the appointive assets from their ektates on death. The American
law as to the releasability of powers of appointments, especially as to the
releagsability of part only of the power, was iIn & high state of uncertainty.
In the years 1943 and shortly thereafter a large number of American states
met this problem by a statute establishing brpad releasability. Civil Code
81060 was enacted by California Laws of 1945, c. 318. There are two matters
concerning this statute which deserve consideration by the Law Revision
Commission. One is purely a matter of words. The statute excludes from an
otherwise broad releasability any "power in trust which is imperative”.

The idea of this exclusion is sound. I suggest no change in substance would
be made if the wugal "in trust" wers omitted. This change appears in the
Proposed Statute., The second matter is more substantial. California has
‘correctly taken the position that a power crented, in terms, so as to be
exergisnble only by will, cannot be effectiveiy exercised by inter vivos
act, The provisions of Civil Code 81060, as they presently exist, permit
this otherwise accepted position to be nullified. Suppuse that A creates a
trust for the benefit of his wife B for life and also confers on B a general
testamentary power. B {(under Civil Code 21060} can release this power as to
all persons except X and can expressly specify on the release that her
residual power shall be imperative. B has, by inter vivos act, fully
exercised the power which the creator of the power intended to remain
unexercised until B's death. This possibility of using the atatute on
releasability to nullify the donor's intent can be prevanted if there were
added at the end of the second paragraph of the statute the words “nor shall
any release of a power be permissible when the result of the release fs an
inter vivos exerciss of a solely testamentary power’. These words have besn
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inserted in the Proposed Statune.éz With these two changes, one verbal, the
other precautionary, I would recommend the retention of Civil Code 81060, as
an integral unit in the Proposed New Statute,

Probate Code 3125 dates back to California Statutes of 1850, <. 72, $22,
It was probably derived from the similar provision of New Yoark which was
still retained in the 1965 Revigion of6§he law in New York, despite thia
Researcher's queries as to ite wisdom. ~ When the donee of a power, by his
will, has made a gift of the residue of his estate or otherwise has manifested
an intent to pass all his property but has failed to mention his power, or
the property covered tggreby, the common law inference was that he had failed
to exercise the power. _ The Restatement of the Law of Property embodies this
view of the common 1aw.®3 A considerable number of states have the rule of
Probate Code 8125 applicable only to .general powers. Wisconsin, in its 1964
revigion of its statutes greatly qualified its prior acceptance of the New
York-California positicn. The California statute led to a complete frusg ation
of the clearly provable intent of the donee, in Estate of Carter, 1956.°" The
existing etatute provides an undesirable pitfall for the unwary. It i{s recom~
mended that the new statute for California enmbody the provisions on this tople,
which were adopted in Wiscomsin, in 1965, as a single section in the Froposed
Statute.b’

With respect to taxation, the provisions of the Federal Estate Tax are
not subject to modification by setate legislation. There is, nevertheleas,
one provision of the Internal Revenue Code which has subatantial relevance,
namely its definition of the term "general power”. In Interunal Revenue
Code 82041 (b) (1) a "general power” is defined as a "power which is exer-
cisable in favor of the decedent, his estate, his creditors or the creditors
of his estate," with certain stated exceptionsa. This definition has been
horrowcda without its tazgexceptiona, in the recent statutory revisions of
New York®® and Wisconsin and, more importantly, in the 1963 revision of
the Californis Inheritance Tax Law.’0 The utilization of the same definition
in this Proposed Statute would simplify the law in California, since it
would have the same semantic base for the application of the Federal Estate
Tax, the Califovrnia Inheritance Tax and the rights of creditors of a donee.
Under the present law, it ls generally true that Lf a donee has a general
. power {as thus defined), the appointive asaets are treated as 9ansing from

the donee (rather than the donor) for purposss of both Federal’Z and
California death taxation.

The treatment of appointive assets under ghe (alifornla Inheritance Tax
has been substantially different in five chruonological periods, naufsy’
1905-1913, 1913-1917, 1917-1935, 1935-1965 and 1965 to the present.’~ Some
litigation has centered on whether cutright gifts to the danei-and the
appointive assets should be aggregated for taxation purposes. % 1t 1s not
regarded by this Researcher that this study should consider changes in the
1965 Revision of this part of the state's tax gystem. The preasent form of
that statute was reached after experience with other forms and, presumably
represents & segment of the law not deserving reconsideration at tbis time.
Consequently the tax provislons of California 3 w11 not be included in
the Proposed Statute produced by thias study. '
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D. Need for a Reasonably Comprehensive Statutory Coverage of the “California
Common Law" on Powers of Appointment.

The msterials thus far presented in this study
(a) deal with the evolution of judicial thought which cuagiaated in a 1933
acceptance of the "coumon law of powers of appointment
{b) presents the decisione which have declared what cons:itute; the common
law of powers of appointment in California on & series of topics which in
the aggregate conatitute only a small fragment of the whole snbject'77
(e} cover the slight areas .of this body of law covered by California
statutes on the relessability of powers, the efficacy of a will to 78
exercise a power not mentioned and the taxation of appointive asaets.

The trouble and hard work imposed on lawyers, and ultimately oa our
Judgea, €o ascertain what says the common law on a litigated point is the
basis which brought into being the Americsn Law Institute to “restate"
the common law on Contracts, oun Torts, on Agency, on Trusts and on Property.
England and each State of the Union may have spoken with inconsistent voices
on each separate question. The Institute undertook to gather a group of
epecialists in each field, to put into words whht these experts concluded
wag the best reasoned anewer to be found in the myriads of decisiouns from
wmany jurisdictions. It is new accepted California doctrine that cases
concerning powers of appointment should be decided by the "common law";
except in the very few areas In which relevant statutes have been enacted.
As the opinion in Estate of Sloan wisely saild

"the whole question is solved whenever i:7§s
determined what the common law rule is,

In the effort to solve this elusive question, California courta have
debated whether the common law is confined to the lex non acripta or has
a statutory ingradient;ao and they have searched and cited decisions from
England, frem the Federsl Courts and frow the state decisions of at least
sixteen states.®l Does not the multiplicity of data as to what is the
common law, make it useful, or perhaps even necéssary, to put inte succinet
form what constitutes the common law on all those points likely to be
litigated with any frequency? Thus untold efforts of lawyers and of judges
to find common law decisions in other states and when found, to weigh their

wisdom and to reconcile their inconsistencies could be minimized very greatly.

It ig, therefore, the strong recommendation of this Researcher that a statute
be drafced incorporating those statutes heretofore adopted (with whatever
modifications may be agreed upon), and incorporating into a logically
organized whole, the positions heretofore taken by our courts on apecific
points (again with such medifications as may seem wise) plus a succinct
statement of the further rules which are to be applied as the common law

of Celifornia on powers of appointment. A catch-~all section adepting the
commonr law on all points not covered in the statute will narrow to a small
compags the topics left for minute regearch.

The above described Brocesa was followed in the New York restoration of
the conng 3 law in 19643 and by the Wisconsin restoration of the common law
in 1965.7° In the drafting of the proposed new statute for New York, the
HRestatement of the Law of Property furnished useful guidance. Its utility
for the similar task in California is evidenced by almost unanimous concur-
rence of its posit%zns and of the decisions hererofore reached by the
California courts.
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E. Exclusive or Non-Exclusive Powers

There is one preblem on which the California deciaion,as purportedly based
on the Court's understanding of the common law, deviates so markedly from
today’s general understanding of the common law, that this proposed statute
should pEg?iﬂi a remedy. This problem concerns only special powers. Matter
of Sloan = held that where, by will, a father provided that 1if his son died
before reaching the age of 30, "the property should go to the heire of the
son as the son's will directed”; the son could not lawfully exercise the
power by giving ali the asgets toc one maternal aunt, to the exclusion of
two paternal aunts, all three being “heirs" of the son at his death. This
embodies a constructional preference for the non-~exclusionary power. It may,
perhapa, onte have been good commen law. The now long accepted common law
view i the direct opposite, Rescatement of the Law of Property #360 is
entitled "whether a power is exclumive or non-exclusive'. Its text is as
follows:

"The donee of a special power may, by an otherwise effective

appointment, exclude one or more cbjects of the power from

distribution of the property covered thereby unless the

donor manifests a contrary intent.”
It will be noted thg% this reverses the constructional preference stated
in Matter of Slcan, and creates a constructional preference in favor of
the donee’s full liberty of choice among the permisaible appointees. If
the donor wishes, he can, by appropriate additional language, lessen the
donee's full liberty of choice. The many aathozities-gg this problem are
cited and diecussed in Powell on Real Property 398.°° This same con-
structional preference for "ggclusive" powergﬁia embodied f{n the recently
drafted statutes of New York - and Wisconsin™ .

It is recommended that the Proposed New Statute include & section bringing
the California lawginto conformity with the modern undarstanding of the common
law on this point,

F. Righte of Creditors of the Donee of a General Power

Higtorically, and traditionally, the appointee took directly from the donor,
and not from the donee. Chief Justice Gibszon, in a Penneylvania case of 1849
expressed this historical view thuas:

"There 45 such flagrant injustice in applying the bounty of a
testator to the benefit of those for whom it was not intended

[the creditors of the donee]l, that the wind revelts from 1it.

An appointee derives title immediately from the donor of the
power, by the instrument im which it was created; and consequently
not under but parameunt te the appoiantor, by whom it was executed;
by resson of which it is impossible to conceive that the appointor's
creditors have an equity. A man who is employed {c manage the con-—
dult pipe of another's munificence, {s authorized by a general
pawer of disposal to turn the stream of it to any person or point
within the compass of hisdiscretion and his creditors have no
right in justice or reason to control him performing his function
because it was not assigned to him as their trustee. it is the
bounty of the teststor, and not the property of his ateward, that
is to be dispensed.”
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Despite the historfcal accuracy of Gibson's position, reslities prevailed
over theoty. The Engliah chsncellors developed what came to be known as
the Ydoctrine of equi:able assets,” This is reputed to have been an effort
“"to foster credit" in a soclety where creditors were of strong influence.
Under this doctrine, if a debtor was donee of s general power, and he
exercised it in favar of a volunteer, his creditors could reach the
appointive assets, in priority to his apsgintees. provided the debtor
lacked other agsets to pay the creditor.”’” This doctrine is emhodiedgzn
the Restatement of the Law of Property as sound common law doctrine.
This is the doctsine which Mr. Justice Traynor used as the basls for an
analogy in 1940, It was an adequate but not a necessary, basis for the
decision in Estate of Masson, 1956,7

It has been recopnized, however, that the doctrine of equitabla assets
fails to recognize that the donee of a genergl power (before its exercise)
has substantially the equivalent of full ownership. The Federal Estate Tax
since 1942 has required that a donee having a genewl power to appoint,
Include the appointive assets in his grosa estate.”’ The California Revenue
and Taxation Cede was amended in 19865 zo that an laheritance from the donee
pccurs whenevegsa person takes either by the exercise cor non-exercise of a
general power, Thus, on death, both the Federal and the California statute
treats & general power of appointment as the equivalent of complete ownership.
If this 1s true as to taxes why should it nrot also be true as to creditora?
The Federal Bankruptcy Act has taken this position as to all generaagpowers
of the bankrupt, presently exercisable at the moment of bankruptey.
three state statutes emacted in the past tweaty-five years have extended this
game rule to all creditora of the donee of a general power.

It 18 recommended that the new California statute permit creditors of &
donee having a general power of appointment to reach the appointive assets
for the satisfaction of theily claims; and that, on this point, the gtatute
empley the form adopted in New York in 1964, This is a particular in which
California's adopted common law needs modification to bring it abreast of
the policies embodied in the tax statutes both Federal and California, in
the Federal Bankruptey Act and in the Yrecent atatutory revisions of
Hinnesota, New York and Wisconsin,

The Proposed Statute

{It is perhaps, premeture, to discuss the most desirable
location for the new material in the state’s large quantity
of statutes. Two places would seem to be equally appropriate.
In the Civil Code, Part 4 deals with the "acquisition of
property.’There could be a new chapter on Powers of Appoint-
ment inserted as Chapter 3A {(B§1154 and following) or as
Chapter 9 (B81424-1426 abod etc.)l]
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2. The Preposed Statute

Section 1.
2)
3.

Yt
D Db s
L

11.
iz,
13,
14,
15,

le.
17.
i8.
19.

20,

1.
2z.
23.
24,
25,
26,
27.
28.

29,
30,
3i.
32.

Chapter Powers of Appointment

Common law of powexrs of appointment established, with exceptions
Clagsification of powers of appointment- General and special,
Ciassification of powers of appointment as to time of exercise;
presently exercisable, restamentary and otherwise postponed.
Ciagsification of powers of appointment ~ Imperative and discretionary.
Classification of powers of appointment - Exclusive and non-exclusive.
Creation of & power of appointment.

Scope of the authority of the donee.

Creditors of the donee - Special power.

» Credltors of the donee -~ General power presently exercisable.

Creditors of the donee - Powsr aubject to a coendition.
Creditors of the deonee- General power not preaently exercisable.
Release of a power of zppointment.
Contract te appoint - Power presently exercisable.
Contract to appoint - Power cot presently exercisable.
Exerclge of a power - Prerequisite formalities.
1. Capacity of a donee
2, Conformity to domor's directions, with exception:
3. Disregard of donor's insufficient requirements
4. Disvegrrd of donor’s excessive requirements
5. Specifie reference to power where donor has reguired it
6. Required consents, with mitigacions
7. Required uniting by two or more donees, with mitigations
B. Equitable power to remady defect in formalities
Exercize of a power - Instrument executed before the power was created.
Ezarcise of =z power - What comstitutes,
Exerclse of a power - Two or wmore permissible appolntees.
Exercise of a power - Pernissible types of appointment under a
general power.
Exerclse of a power ~ Permissible types of sppolntment under a
special powex,
Exercige of a power - Fraud oo special power.
Exercise of a power ~ Vold as to excess ounly.
Exercise of a power - Lapse.
Rule against perpetuiries - Time at which permissible period begins.
Rule sgainst perpetuities - Facts to be considered.
lmperative power ~ Effectuaticn.
Appolntment to a trustee on a trust which fails - Capture.
Appointument assuming control of the appointive aseets for all
purposes - Capture.
Ineffective appointment ~ Effect of
irrevocability - Creation, exercise or release of a pover
Applicable law
Constitutionality -~ Severability clause
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Chapter » Powers of Appointment

Section 1, Common law of powsrs of appeointment established, with exceptiouns.
The ¢enmon law as te powers of appolntmeat is the law of Califormia, both -
as to toplcs dealt with in this Chapter and as to ropics left uncovered thereby,
except an specifically modified by provisions ia the sectiong of this Chapter
and of the Revenue and Taxation Code of this ptare. -~
(This is substantially f{dentical with New York Real Property Law #130,
adopted by Laws 1964, c. 864; with Wis. Laws, B8232.19, adopted by Laws
1965, e. 52, and with Fich., Powers of Appointment Act of 1967, #19. It
avoids the loose and ambigucus language of New York Estates, Powers and
Trust Law $10-1.1.
These four statutes ars hereafter referred to as "N.¥, 1964",
"Wis. 1965", "Mich. 1967", and "E.P.T.L.)

Section 2, Classificatjon of powera of appointment ~ General and special.
L. A power of appeintment is general to the extent that it is exercisable
wholly in favor of the donse, his estate, his creditors or creditors of his estate.
2., All other powers of appointment are specilal.
{This is identlcal with N.Y¥. 1964,8133; and is very similar both to
Wis. 1965, £2762.01 {4} and to Mich. 1967, S2(H). It depsrts from the
common law, as embodied in the Restatement of the Law of Property
5320, by employing the definitional language of the Federal Estate
Tax Law - Int. Rev. Code §2041 (B)(1) =-; which, ipn 1965, was incor-
porated iunto the Californiz Revenue and Taxation Code §13692, The
exceptions stated in these two tax atatutes have an importance
significant only in tax problems. The omission of these exceptions
from this draft follows the example of N.¥Y. 1964 and of His. 1965
and Mich. 1967,
See Report at n. 71,

Section 3. Classification of powers of appointment as to time of exercise:
presently exercissble, testamentarv and otherwise postponed.
1, A power of appointment is presently exercisable whenever the donor has
not manifested an intent that its exercise is postponed.
2. A power of appointment iz testamentary whenever the donor has manifested
an Intent that it is to be exercised only by a will of the donee.
3. A power cof appointwent which isg neither presently exercisable nor tes-
tamentary is & postponed power.
{This is identical with N.Y. 1964, 8134, It is similar to Mich.1967
82 (L). It avoids the muddy wording of E.P.T.L.810-33. It follows the
comnon law as embodiad in Regtatement $321.)

Section 4. Clagsification of powers of appointment - Imperative and discretionary.

1. A power of appeintment is imperative when the donor has manifested an
intent that the donee has a duty to exercise {t. Such a duty can exist even though
the donee has the privilege of selecting some and excluding others of the desig-
nated permissible appointees.

2. A power of appointment is discretionary when it is not imperative
within the terms of Subsection 1 of this Section. The donee of a discretionary
power is privileged to exercise, or not to exercise the-power as he chooses.

{Thiz is substantially similar to N.Y¥. 1964, B135, and to E.P.T.L.
810-3.4. It follows the sugpestion in Restatement, Special Nete te
§320, namely that the term "power in trust" has too many different
meanings to make it a useful term. As to the consequences which flow
from a power being 'mandatory”, see Section 26 infra.)

See Report at footrote 60. :
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Sgction 5. Ciassification of powere of appeintment - Exclusive and oon-exclusive.
1. A power of eppointmant is exclusive if it Is a speclal power and 1f it
may be exerciged in faver of one or more of the permissible appointeses to the
excivaion of the others. .
2. A power of appointment is noun-exclusive when it is not exclusive within
the terms of Subsection 1 of this Section.
(This 1 roughly similar to E.P.T.L. B10-3.2 (2¥(d) and (e). This
definition {8 important as a bamis for the later section 18 In this
statute deallng with the constructional preferance for exclusive powers,
which embodiesz the common ilaw of Restatemeut 2360,

Section 6. Creation of a power of appointment.
The donor of a power of appointment
1. must be & person capable of tranegferring the interest in property as
to which the power relates; and
2. must have executed the instrument clzaimed to crzate the power in the
manier required by law for such an instrument; and
3. must manifest an intent to confer the power on & person capable of
holding the intereat in property as to which the power relates; and
4. cannot nullify or alter the rishis of credlitors of the donee, ag
defined in the succeeding sections of this chapter, by aay language in the
instrument creating the power, purperiing to give to the interest of such donee
a spendthrift character.
{Tols 1s idenrical with ¥.¥, 1964, €136, Subsections 1-2 are substan-
tially like Mich. 1967, H3. Subsections 1-3 are clearly present law
both in California and at common law. See Report at footnotes 30 and
39, See also Restatement 8323. Subdivision 4 is a polnt not heretofore
considered in California. The positlon it takes was taken in New York
1964, 8136 and in E.P.T.L. 810-4,1 (4). It prevents a spread of the
spendthrift trust ifdea and is necessary to prevent Regs. 20,2056
(b)-(£f) from applying.)

Section /. Scope of the authority of the denee.

The scope of the euthority of che donee to determine appointees and to
select the time and maoner of the appointment or appointments is unlimited except
as the donor effectively manifests a centrary intention.

{fhis embodies the commen law rule of Restatement 8324 and is substan-
tially identical with N.Y. 1964, B137 and E.?.T.L. 810-5.1.)

Section 8. Creditors of the donee - Special power.
Property covered by a special power of appointmeant camnnot be subjected

to payment of the claims of creditors ¢f the denee, or of his estate or to the

expensesd of the administration of his estate.
(This is sound common law. See Restatement $326. Since, by definirion
of a special power, supra 82 {1), the donee of such a power has nothing
comparable toc ownership of the appointive assets, it is reasonable to
bar hie creditors from reaching the appointive asesefs. This section as
proposed is identical with N.Y. 1964, 8138, and with E.P.T.L. §10-7.1,
The Wis. 1965, B232.17 (1) goes farther in giving creditors of a donee
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power to reach the appointive agsets, whenever "'the power is unlimited
as to permizsiblie appointees except for exclusion of the donee, his
egtats, his creditors or the creditors of his estate, or a substan-
tially gsimilar exclusion”. Thig extension of the rights of creditors

of the donee, in the case of some spactal powers is not balieved to

be worth the complexity thereby istroduced into the law. Furthermore
limiravions withia the proposed exteasion are not likely of cecurrence.)

Section 9. Creditors of the denee - General power, presently exercisable.

Property covered by a general power of appointment which ie, or has become
presently exercisable, ig aubject tc the payment of the claims of creditors of the
donee, his estate and the expensss of administerisg hia estate, It iy immaterial
whether the power was created in the dones by himself, or by some other person.
1t is alsgo immaterial whether the donee has, or has not purported te exercise the
power.

{This iz substantially identical with N.Y. 1964, 3139, and with E.P.T.L.
810-7.2, with Wis. 1965 8232.17 (1) and with Mich. 1967, B13. It is
largely fdentical with the provisicen in Mion. Laws, 1943, c. 322,
enacting Minn. Stat. 8502.70. See Report at footuotes, $7-100.

This is & departurs from the common law as embedied in Restate-
ment B#327-330. When a power to sppoint is both general and presently
exercisable, the donee hasz, in substance, the equivalent of ownership
as to the appointive assets. Neither the traditionsl rule that the
"appointes takes from the donor” nor the English doctrine of equitable
assets should prevent the creditors of such & donee from reaching the
gppointive agsets for the satlisfaction of thelr eatablisrhed cleims.
Neither is there any justifiecation for retaining the anachromnistic
remoant of the commeon law {as Michigan, Minnesota and Wisconsin)
that the appointive assets can be reached “only to the extent that
other propexty available for the payment of his claim is insufficient
for such paywent''. {See Report in fooknote 100}.

Section 10. Creditors of the donse ~ Power subject to a sondition.

A general power of appointment wmay be ¢reatsd sublect te a conditicon
precedent, Until such condition ia fulfilled, the rule gtated in Section 9 is
inapplicahle.

{This is substantiaily identical with ¥, ¥. 1964, 3140, and with
E.P.T.L. 810-7.3. It is, perhaps, unnecessary bul serves some pre-
cautilonary purposes.)

Section 11. Creditors of the donee ~ General power not presently exercisable.
Property covered by a general power of appointmeat, which, by the terms
of its creation was made not presently exercisabie, can be subjected to the
payment of the claims of creditors of the donee, ov ¢f his estate, or to the
expenses of the administracion of his estate
1. 1f the power was created by the domse in favor of himself; or
2. if the power has becoms presently exercisable in accordance with
the terms of the creating instruyment. ,
{This i3 substantially identical wich %.Y. 1964, 8141, and with
E.P.T.L. §lﬁ~?,&, gxcept that the New York statutes do not apply
to testamentary powers which have become pressntly exercisable by
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the death cof the donmes. This Researcher spposed the exclusion of
testamentary powers whirch had become presently exercisable, on the
ground that the appointive aspets have come under the complere power
of dispoesition by rhe Jdebior deuee and hence should be treated exactly
the same as are the other assets of such decedent, This is the sound
position taken im Wis. 1965, 8232,17 (3}, and in Mich. 1967, 813 (3).

The provision in Subsection 1 is good common law.-See Restatement
8328, The provigion in Subsecticon 2 iz a reasonable corellary of
Section 9, suprs.

Section 12. Release of & power of appointment.

l. Any power, which 13 exercisable by deed, by will, by deed or will, or
otherwiae, whether geneval or special, other than a power* which 1s imperative,
is releagable, either with or without consideration, by written instrument signed
by the donee and delivered as hereinafter provided unless the instrument creating
the power provides otherwige.

2. A power which Jg relessable may be released with respect to the whele
or any part of the property subject to such power and may also be released in guch
mener &8 to reduce or limit the persoms or objects, or tlasses of persons orv
cbiects, in whose favor such power would otherwise be exercisable. No release of
a power shali be deemed to make imperative z power which was not imperative prior
to such release, unless the instrument of release expressly so provides; nor shall
any releagse of a power be permissible when the result of the release 1s an inter-
vivos exescise of a solely testamentary powver.

(: 3. Such release may be delivered to sny of the following:

{a) any person apecifisd for such purpose in the instrument creating
the power;

(b) any trustee of the properiy to which the powar relates;

(c) any persgon, other than the denee, who could be adversely affected
by an exercise of the pover;

{(d} the county recorder of the cgunty in which the donse resides, or
has a place of busipess, or in which the deed, will or other
instrument zreafing the power is filed, and from the time of filing
the same for record, potice is imparted to all persons of the
content thereof.

. All relezses heretefore made which substantially comply with the fore-
going requiremenis are hereby validated. The enactment of this section ghall aot
impair, nor be construed to impair, the vaildity of any release heretofore made.

* {Thie section is identical with present Civil Code 81050, enacted by

the Lawe of 194%, c. 318 except in twe particelars:

X. At the point marked with an asterisk the words "in trust" have
beer omitted, on the ground that they are fully covered by the
phrase "which is mandatory”. (See Report at footnote 60}.

y. The underlined last twenty-five words of Subsection 2 have been
ingerted for reasons set forth in the Report at footnotes 51 and
62, It is believed that thess words are necessary to effect the
commen law rule eumbodied in Restatement 8346 {a) and used as the
basis for the results 1in Childs v. Gross, 1940, Item No. 18 and
in Briggs v. Briggs, 1954, Item No. 28.

P

~—
Section 13. Contract o appoint - Power presently exercisable.

The donee of s power to appoint presently exercisable, whether genersl or

apecial, can effectively contract to make an appointment, if nelther the contract,

nor the promised apposintment, confers a benefit upon a person whe is not a per~
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missible appointee under the powver,
{This 1s accepted conmon lav - see Restatement of Property 8339, It
is identical with N.Y. 1964, 8143; with E.P.T.L. §10-5.2; and with
Mich. 1967, 810 (1),

Section 14. Contract to appoint - Power not preseéntly exercisable.

The donee of a power to appoint which iz not presently exercisable cannot
effectively contract to make an appoiatment. If the promise to make an appointment
is not performed, the promisss cannot obtain sither specific performance or damages,
but he can obtain restituticn of the value given by him for tha promise.

(This is acceptad common law ~ see Restatement of Property $340. It is
idenvical wigh N.Y. 1964, §146 (1), with F.P.T.L. 810-5,2 and with
Mich. 1967, 8l0 (2}, It intenrionally omits N.Y. 1964, =214 (2) in
order to conform to Californmia decisions; see unote appended teo Section
12 supra, as to the twenty-five words propesed for ilpsertion in
Section 2 of praaent C.{, 1060.)

Section 13. Exercise of a powgxr - Prerequisite formalities.

1. An effective exercise of a power of appointment can be made only by

a donee capable of cransferring the interest in property te which the power relates.
{This is accepred compon law - sec Restatament of Property, 8345, It is
gubstantialiy identical with Mich. 1967, §5 (1), with Minn. 1943,

8502.66 and with Wis. 1965, §232.05 (1).

2. An effective exercise of iz power of appointment can be made only by a
wrirten instrument which complies with the reguirements, 1f any, of the creating
instrument 88 ¢o the manper, time and comditions of the exercige of the power,
except that a powsr stated to be exercisakle osnly by desd is 2lsec exercisable
by a written will executed as rsquived by law.

(Bown to the "except” clayse, this is accepted common law ~ see
Reatatement of Property, 8346, Without the "excspt” clause, this is
gubstantially identical with Wis. 1965, 8230.05 (Z). The rule embodied
in the "except' cleuse appeared first in the Mion., statute of 1943,
8502.64, which has been law in that atgte for 24 years. A similar
"except"” clause appears in N.¥. 1964, S148 (3} and in Mich. 1967,

85 (2). Few conveycrg prascribe that a powey of appointment can be
exercised enly by an inter wivos iestrument. If and when such a
prescription iz encountered, it is resasonable to say that "all purposes
of substance which the doner could have had in wind are accomplished by
a  will of the donee"”. The Restatement of Property 534?, Com. b comes
very close to adopting the "except" clause as sound common law.

3, &n effective exercise of a powsy of appolntment can be made by an
instrument conforming to the requirements of Subsection 2, when the donor has
authorized the power to be exercised by an ingtrument not sufficlent 1n law to
pass the appointive assets, and such clause does not invalidate the power.

(This is substantially identical with tiich. 1967, 85 (3) and with
N.Y., 1964, Bl48 (2).

4. An effective exercise of a power of appointment can be made by an
instrument conforming to the requiremente of Subsection 2, without observance
of additional formalities divected by the donor to be observeg in its exercise.

{Y¥hia is substantially ideatical with Minn. 1943, 8502.65, with
N.Y. 1964, 8148 (2), with E.P.T.L. B10-6.2 (2). It is more liberal
than the common law rele embodied In Restatement of Property, €346,
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3. An effective exsrcise of a power =f appointment ecan only be made by
an instrument which contains a specific reference to the power or to the instrument
creating the power, if the instrument creating the powsr has so explicitly dirvected.
{This Subsection is a part of the proposed modification of Probate Code
8125, set forth infra in Section 17 (3}t ambodiez the provision of
Wis. 1965, §232.03 (1) and of the last sentence in Mich, 1967, 84.
6. An effective exercise of a power of appointment, which, by the terms
of its creating instrument reguires the ceonsent of the donor, or of some other
persen, can only be made when the regquired consent is contained in the instrument
of exercise or in a separabe written instrument, signed, in cach case hy the
pRrson or persons whose Conasais sre required. If any nerson whose consent is
requirad dies or becomeaz legally i{ncapahie of congenting, the povwer may be
exercised by the donee, without the sonsent of that person, unlesa the creating
Instrument explicitly forbids.
{This smbodies the rule firszt steted in Mion. 1943, 8502.68. It was
alsp sdopted in N.Y. 1964, 5150; in E.P.T.L. 8l0-6.4; in Wis. 1953,
§232,05 (3); and in Mich. 1967, 85 (4).
7. An effective exercise of a power of appointment areated in faver of
two or more donees, can only be made when all of the donese unite {n its exercise;
but if one or mere of the donees dies, becomes legally Incapable of exercising the
power, or releases the power, the power may be exercised by the others, unless the
creating instrument explicitly forbids.
{This embodies the rule first stated in Minn. 1943, 8502.67. It was
also adopted in K.Y. 1864, B166; in E.P.T.L. 810-6.7; in Wis. 1965,
B232.05 (4); and 1o Mich. 1967, 85 (5).
8. None of the provisions in the Subsections of this Section shall be
construed Iin any way to modify the power of a court of competent jurisdiction
to remedy a defactive exercisze of an imperative power of appointment.
{This is a precautionary provision suggested by the first sentence
tn N.Y. 1564, 8148, which is retained in E.P.T.L. H10-6.2. The
fepearcher believes it to be a desirable provision. Perhaps it should
be breoadened by omitting the word “imperative". With that omission {t
would be closar t¢ the rule of the common law as expressed in Restate-
ment of Propexrty 8347.)

Section 16. Exzrcise of 8 power ~ Instrument executed before the power was created,
A pover existing at the deonea’s death, but created aftet the execution of
his will is effectively exercised thereby 1f the will i3 an otherwise effective
appointment, unless
{a) the donor manifests an intent that the power may not be exercised
by a will sreviously executed, or
(b} the dones manifesis an intent not to exercise a power subsequently
asquired. a
{This is the accepted common law ~ see Reatatement of Property s3k4.
It is sleo veguired by the dacision in {alifornia Trust Co. v. Ort,
1943, Item Ne. 2%).

Section 17. Exercise of a power — What constitutes.
An effective exercise of 2 power of azppointment by its donee requires a
manifestation of the denes’s intent to exercige such powar. Such a manifestation

exists when
(a) the donee, in & deed or will, declares, in substance, that he
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exerciges this gypecific powex, or ail powers that he has; or

(6} the dounee, sufficientiy identifying propercty covered by the power,
executes z deed, or leaves a will, purporting to convey such property;
oT :

(¢} the donee includes in his will, pecuniary gifts or a residuary gift
or both which, when read with reference to the property which he
swmed and the clrouestances existing 2t the time of the formulation
of the will, justifies a finding that the donee understood that he
was cisposilng of the appcintive assets, or

{The first three clauses of this Section 17 are both acgepted.
common law - ses Hestatemsnt of Property £8342, 343; and are
required by California decisions ~ see ITtem Ne. 10, 1919;

Item to. I8, 3i%40. These rules are embedied in N.¥Y. 1964,

£147 (1) {2} and {(3); in E.P.L.L. §10-6.1 (1) (2) and (3);
Wis. 1945, §‘3ﬁ,G5 {2}: Mich., 1967. 84).

{4} the donee has a general power exercisable by will, with no gift
in default in the creating instrument and with no requirement in
the instrusent creating the power that the donee make a apecific
reference to the power as required im Seection 13 (5) of this
Chapter, and the donsee includes in his will a residuary. -clause,
or other general language purpsrting to dispose of all the donee’s
property of the kind covered by the power, avd no interest is
manifested, either expressaly or by necessary infersnce, nof to
exerclse the powar.

{This icurth cluuse 18 the Propesed substitute for Probate

Code 5125. It embodies the rule of Wis. 1965, 8232.03 (2). See
Text of Report st fooinotes 63-67. The complete reversal of

the rule stated in Probate Code 8125, invelving a return to the
commton law rule, would be accomplished by the complete omission
wf Clause (d). Intermediate positions would omit the words "with
ne gift im default in the creating instrument”, as is dome in
Mich, 1947, 54, or by omitting both the above guorted phrase and
alao the word "general", ag is done in K.Y. 1964, B147 (4). 1f
it 15 decided generally to ‘retain the rule of Prohate Code §125,
unchanged Llause (d) will require redrafting, with or without
the reference to Section 1% {5} of this statute., This Resgearcher
raconmends the eubatancial ceturn to the cowmon law rule, which
is accomplished bty the submitted wording of this Clause {d).)

Section 18, Exerclse of & power ~ Two or more permissible appointees.
The donge of any special power of appointment may appoiant. the whole or
any part of the appeintive assets to anyene or mere of the permissible appointees
and exclude others; except to the extent that the donor speciiies either a minimum
share or amount, or a maximum share or amount, to te appointed vo one or more of
the permissible appoiutees, in wvhich cases the exercise of the power must conform
to such specifications.
{Thig mection embodlies the commen law comatructional preference for
exclusive powers as enbodied in Rastatement of Property #360; and is
contrary to the ervonecus finding of Estate of Slean, 1935, Item No. 15,
as to what was the common law rulé. It is phyased like wis. 19455,
$232.07 and is more exact in its coverage than either N.Y. 1964, 8151,
or Mich. 1947, #7, although the modera preference for exclusive powers
iz expresged in both of these statutes.
See Reporc at footuotes 85-90.
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Section 19. Exercise of -4 pover - Fermissible tysee of appoinrment under g
general power.
The donee of a general power of appolnrtment zan effectively
{a} appoint at one tise or make several parcial appointments at different
times, where the power i exercisavile inter vivos;
{b) appoint present or future interests cr hoth;
(c) make appointments subjeut to conditions or chaurges;
(d) make appointments sublect to otherwise lawful restraints on the
ienation of the appointed interast;
{e) make appoiantments in trust;
(f) make ag appointment by creating a new power of appointment.
(Thiz section embadias the yules of the common lsw as found in
Regtatement of Property H&356, 357. No comparable aection is
found in the statutes ¢f other states, namely N.Y. 1964, Wis.
1965 and Mich., 1967, The section werely makes it c¢lear that,
under a general power to appoint, the donee has exactly the
same freedom of disposition as he has with vrespect to his owned
assets.}

Section 20. Exercise of g power - Permimsible types of appointment under a
gpecial power.

The dones of 2 specisl power of appointment can effectively make anvy one
or more of the types of appointmeni permissible for the dones of a geneval power,
under the rule stated in the next preceding seaxtion, provided only that the persons
benefitred by any such appoiantment are exclusively persons who are permissible
appointees uvnder the terms of the special power.

{This section embodies the rules of the common law as found in Restate-
ment of Property 88358 and 359, gxcept that 1t authorizes the donee of
a special power to exercise the power by creating a general power of
appeiatment in s permissible object. Since ithe denes is empowered to
appaint outyight ko one of the permissible objlects of the specizl power,
it iz irrational to refuse te aliow him to give such a persom a general
power to appoint. In 2c far as the Restatement of Property hesitated

to take this pegition - in §359 (%), its irrationality is corrected

in this section for California. See Powell con Real Propertyﬁ?B?E at
footnote 76.) '

Section 21. Exercise of a power - Fraud cn special powex.

If the donee of 2 special power exercizses his power im favor of a permis~
sible object, but, directly o¢r indirectly, asuch appoiniment was intended teo bepefit
a nou-ohiject, to any extent, the axercise of the power is ineffective.

{This section is a corolliary of the rule mtated ir Section 20, It is
an aspect of the commor law which was {reated at length in Restatement
of Property, 88352-355. Attempts by a douee of & special power to
frugtrate the desire of the dounor that the appointive sssets ghall be
devoted exclusively to the ¢lass of objects deaignated, or else pass
to the takers in default, deserves protection. The decision in Horne
v. Title Insurance aud Trust Co., 1948, Item ¥No. 24, requires recog-
aition of this rule in this statute. The leadinp case on the topic is
Matter of Carroll, 153 Misc. 649, 27% N.Y.5. 911, modified 247 App.
Div, 11, 286 NIY.S. 307, reversed 274 N.Y. 288 8BN.E. 2, 84, 1937.)
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Section 2Z. Exercise of g power - Veid as re excesg only.

An exercise of & pewer of appointment i3 ot vold solely because it was
more extensive than was authorized by the power. Interests crested by such an
exercise are valld, so far as is permitted by the terms of the power.

{This Section embodies the desirable salvaging rule of N.Y. 1964, 5152;

E.P.T.L. 810-6.6 {1). No comparable rule is found in th& Restatement of

Property or in Wis. 1965 or Mich. 1967.j

Section 23. Exercise of & power ~ Lapse. :

If an attempted exercise of a power iz lneffective becsuse of the death
of ar appointee pricr vo the effective date 0f the exercise, the zppoiutment is
to be effectuated, if possible, by applying the provisions of Probate Code g92,
as though the sppointive agsers were property of the appeintor, except that the
statute shall in nc case pass properiy to a non-object of a special power,

{This Section embodles the ideas of the Restatement of Property, B5349

and 350, broadened to cover special powers, by employing the language

of Mich. 1967, 820, 1t 1{s recommended that the subject of lapse be dealt
with in this atatute in the broadened form proposed.)

Section 24. Rule against perpetuities - Time at which permiasible period beging.
The permisgible pericd under the applicable rule apainet perpetuities
beging
{z) in the case of an insgrument ¢xercising 2 general power of appoiat-
ment presentiy exercisable on the effective date of the instrument
of exercise; and
{d) in all other zituaticns, at the time of the creation of the power.
The rule of this clauae applies to the exerclise of a general testa-
mentary power.
{This Secticn embodies the common law rule as emhodied in Restate-~
ment of Preperiy #8391 and 292, It i8 substantially identical with
N.Y. 1964, B154; and with E.P.T.L. 810-8,.1 (a): and with Mich.
1967, §14. 4s to general testamentary powers it follows the widely
accepted American rule as distinguished from the English rule,
recently soccepted in Rhode Islepd, Item No. 37, 1966. See collec-
tion 6f cases in Powell ou Real Preperty, 5788,

The rulzs concerning the time at which the permissible period
baging te ruw when the creatsr of a trvust has reserved an
wiqualified power to revske {N.¥. 1964, B155) is omittad because
it 1s ocutside the field of powers of appointment,

Section ¢5. Bule against perpetuities - Faces to be considered.

When the permissible pariod under the applicable rule sgainst perpetuities

beging at the time of the creation of a power of apprintment wich respect to
interests sought to be <reated by an exercise of the power, facts and circum—
stances existing at the effective date of the instrument exercising the power
shall be taksn into account in determining the validity of juterests created by
the instrument exercising the power.
éThis is an accepted rule of the comnon lav ~ see Restatement of Property
392 {a) - which hegan with Minot v. Paine, 230 Mass. 514, 120 N.E. 147,
1918, and has gained acceptance in many common law states, including
Delaware, Georpia, Kentucky, Missouri, New Jersey and Pennsylvania. The
sectisn ig substancially identical with N.Y. 1964, E157; with E,P.T.L.
810-8.3;: and with Mich, 1967, 817. It is also the rule heretofore
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applied in Califeranila, see Istste of Hi i%%4, Item Na. 35. See Report

at fooinotes 40-~4Z.)

Secticn 26. Imperative Power -~ Effectuation.

Where an Iimperative power of appolntment

{a) confers on its donee 3 right of selection, and the docee dies without
having exercised the power, itz exerciss nuat be adiudged for the
benefit egually of all ths persons designated as permissible appointees;

{(b) has been exercisad defectively, either whelly or in part by the donee,
its proper execution may be adjudged in Favor of the person or persons
purportedly benefited by the defective exercise;

(e} has been mc created as to caonfer on a person a right to compel the
exercige of the power in his favor, its proper exercise may be adjudged
in favor of suzh persen, his assigns, his creditors and the committee
of his person.

{Thie section undertakes to 2ncompass the general cousequences
flowing from ehe imperative (or trust} character of the power. It
is modelled on N.Y. 1964, 8153: and is materially. less complex

than E.P.T.L. 810-6.8. It is, nevertheless, believed to be adequate
for the purposes of this statute.)

Section 27. Appointment to a trustee on a trust which fajls - Capture,

Wher the domee of a general power of appointment appoints to a trustee
upon a treet which fails, there 1is a regsulting trust in faver of the donee or of
his -estate, 'unless eilther the dogor or the donee wanifests an inconsietent iatent.

{This section embodies the common law rule of "capture’. See Restatement

of Property 8365 (2). The authorities supporting this rule from England,

Illineis and Maasachusetis ars collected in Powall on Real Property,}fﬁﬂﬂ,

n. 35. There are no holdings on this problem outside of the three juris-

dictions named. %o mention ¢f the problem is found in the recent statutes

of Michigan, New York and Wisconsin.) k

Section 25. Appointment assuming ceatrel of the appointive sssets for all purpceses -
Capture.

Wien the donee of a general power of appointment sakes an ineffective
appointment not within the rule of #77, bur which manifests the intent of the donee
to assume control of the affected appointive assets, for all purposes and not only
for the limited purpose of gilviag effect te the txpressed appointment, there is a
resuiting tyust in favor of the donec or ei his estate, wnless the donor manifests
a contrary inlent.

[This section arbodies the second ﬁranch of the common law rule of

“capture''. See Restatement of FProperty 8365 (3}, The authorities

supporting this rule from England, Illinedig, Marvland and Massachusetes

are collected in Powell on Real Property EQOG, ns. 38, 37, 38 and 39,

There are no holdings on this problem outside of the four furisdictions

named. Ho mention of the problem iz found in the recent statutes of

Michigen, New York snd Wisconsin.)

Section 29. Ineffective appointment - EZffect of.

Where the donee of a discrecionary power of appolniment releases the entire
power, oxr, ineffectively makes an appointment which is pot within the rules of
Section 27 or Sectien I8, the appointive assets pass to the person or persons, if
any, nawed by the donmor as takers in defauit, and if there are none such revert to

the donor.

P




{This is accepted common law - sse Restatement of Property 35 {1).

It is also the rulie adopted in Californiz by Kstate of Baird, 1953,

1955, Itewms Ho. &7 and 30, with the degirable result of minimizing

the expenditure for taxesg, fiduciary fees and lawver's fees by the

2state of the donee.)

Section 30. irrevecability - ireation, exercise or release of a power.

The creation, exercige or velease »f a power of appolintment is irrevocable
unless the power to reveke is reserved in the instrument creating, exercising or
releagsing the power.

{This section is substantially identical with 8.Y. 1964, s’&é with E.P.T.L.

10~9.1, and iz worded ewxactiy the same as Mich. 1967, 89, and is very like

Wiis. 1965, 8232.11. It embodies the part of the common law embodled in

Restatement of Proverty £16¢. 3

Section 31, Applicable law.

Te whatever extent the law existioy at the time of rhe creation of a power
and the law existing at the time of the releasc or exercise of a power or at the
time of the assertion of a tight embodied in a provision of this chapter shall
differ, the law of the State of Califernia exisring ar the time of such release,
exercise or agssertion of a right shall control.

(This sectlon keeps the law of powers abrest eof current statutes not

only as to powers but also as to the rule agasinst perpetulties, the

rule as to accumulations and the rule ag to lapse. It performs the

same functions as are partiaily performed by N.Y. 1964, 88156, 158;

by E.P.T.L. 2810-8.2, i0-8.4: by Wwis. 1965, §232.21; and by Mich.

1967, B2z,

Section 32. Constitutionaliitv - Severability clouse.
( A severabilitv clmuse is always desirabie. It is not presented here
in draft form, as its form should be identical with that heretofore
used by the Law Kevision Commission.)
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{In these foctnotey, the referenmces toe “Tiem No. 5” and mimilar refersncas,
are £ the uigeaks of the cases given

Appendices, A giving case dipests, | ring wbe taVL ¢f Valifcrnla statutes
and £ giving the tablas ot coutesis {on pomrs) of the Kestatsnent of the
Law of Property, of the New ¥ark Statute. vacently adopted ang of the
Wiscensin statute of 159851

o
s
ity o

1. Item RNo. 5.
2. 4 having S$300,000 of aszets willa thew to B Truss Co. to pay the income
to A's widow C for life; theresitey fo p nag imcome in equal shares to A's
children D, B and F for their several 1 . tonveying corpus of each child's
share on his death te such relavives of the life tenant chilid by blood or by
marriage or to such charitiss as the 1Lifez fenant child shall apooint by will.
An eatate tax has Io bz pavd on A's dsath; but the non-general charac-
ter of the power of appoinrment confervad on D, E and F excliudes the appoin-
tive azsgets from their estates. Une zenerarion iz thus skipped for Federal
Tax purposes. Like rvesulis can be obtained under the Califernia iasheritance
tax if the power of appointment was crested after 1335,
3. See infra at notes 1& - 0.
4. Item Xo. 15.
5. See infra ootes 11-54
6. See infrz notes 3%
7. See infra notes 3§, 63
E. See infra notes 37, 68 -
9. See infra notes 79 - 84,
19, Zee infra notes 83 - %1
10a, Sze infra notes 32 - L0
L0b. See infrs pages 1L ff

e iu’« Tor

f’ur ~t s

-

11. The text of C.C. 822.7 is giwes in Itew BZ. Iis basic importance as
to powers of appoiant:ent I3 set foreh dn frem Ho.o 15, 1935,
12, Civ. Code, 1872, Ddw. Fi, Po. 1T, Tiz. vI SE378-840,

i3, Item No. B3.
14, Item HNo. 6,
15, Item No. 7
16. Item No, Y
17. Item Ro. 1
18, Item No, 1
19, Ytem No. 6.
20. Item Bo. 10,
21. Item Neo. 15.
22. Ttem Ro. 5.
23, For the general atatement that Uxzlifoveiu has the common lav.on powers
af appointment, see Item XNe. 7. 1939 and Irem Ho. 34, 19355,
Recognizing this see thes Few York decision ip Itew Ro. 33, 1837,
24, Item 21, L187i.
25, Item Mo, L&, 1919%. This is consistenc with, and a Earn of the material
covered by Restatement of the Law of Froperty, (ltew C1) B®350.343,
See Proposed Statuts g 1
26, item Neo. 15, 1935. This &

contrary Lo Restatement of the Law of Property



(Item C1) 3360 and to the pregent weight of authority in common law states,
see infra ang 85 - 9%,

27. Item No, 16, 1936.

28. Irem No, 17, 1939,

29, Ttem No. 18, 1940. This is the rule embodied in Restatement of the Law
of Properry {Item cl) 340, ‘ =

See Proposed Statute & 14,

30, Item No. 20, 1941. This is the rule spelled-out in Restatement of the

Law of Property. f{Item Cl) B323, '
See Proposed Statuce 8 6.

31, Item No. 22, 1943, This is the rule gmbodied in Restatement of the
Lew ‘of Property (Itex C1) #344.

See Propesed Statute & 16,

32. Ttem Ne. 23, 1947. This is a result which would ocour under the present

tovisions of the Internal Revenus Code.

33. Item No. 24, 1248, This 3is the rule embodied in Restatement of the Law
‘of Property (Item C1) 8353,

See Proposed Statute g 21.

34, Item No. 25, 1950.

35. Items No. 27 end 30, 1953, 1955. This is a small part of the rule stated in
‘Reistatement of the Law of Property {Item Cl), #365.

See Propesed Sratute 8 219,

36. Ttem No, 28, 19534, Compare the aimilar vesult in Item No. 18, 1940. This

15 the rule embodied in Restatement of the Law of Property (Item C1) #346(a).
See Proposed Statute § 14,

37. Item Ma. 29, 1855,

.38. Item Mo, 33, 1957,

39, Item No, 34, 1958. This is a part of the topic dealt with in Restatement
of the Law of Property {Item C1} §323, and is consistent therewith.

See Proposed Statute 8 6.

40. -Ttem 'Ho. 35, 1964,

41, -fn occcasional recent case, like the Rhode Island decision of 1966,
Etem No. 37, follows the Engiish rule {which i{s che wminority rule in the
‘Bnited ‘States), namely that the permissable period does not bagin to run
until the exercise of the power.

42, Minot wv. Paine, 230 Mass. 214, 120 K.E. 167, 1918, Citing subsequent
similar common law decisions from the Fourth Federal Circuit, from Delaware,
‘Georgia, Kentucky, Massachuset$s, Missouri. New Jersey, and Penmsylvania,
see Povell on Real Property, {¢ 788.

This tule is ewbodied in Restatement of the Law of Property, 8392.
See Proposed Statute § 25.

43, See supra n, 26 and infra ns 85-91,

44. See supra ns 25, 29, 30, 31, 33, 35, 35, 39 and 42.

45, Beatty v. Clark, Item No. 1, 1862,

46, Gerdes v. Moody, Item No. 3, 1871.

‘Ag to the cases in ns 45 and 46, compare Bestatement of the Law of
‘Property 8347 (ltem Cl1).

47. Saunders 'v. Webber, 1870, Item No. 2. Coumpare Restatement of the Law
of Property*§357,-€¢mmeut b (Item C1).

48. Elmer v. Gray, 1887, Item No. 4. .

49. Burnetr v. Piercy, 1906, Item -No. 8. Compare Wisconsin Statute §232.05
£4) Iten -No. C3.
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'50. Estata of Murphy, 1920, Icem No. 11. Compare restatement of the Law
of Property (Item C1) His9,

51. Swart v. Sec~First Netl. Bank 1942, Item No. 21. Compare Restatement of
the Lsaw of Property {Item (1) H345. _

52, Briggs v. Briggs, 1954, Item No. 238, Compare supra a. 49 as to the
similar position taken in the Wisconsin -statute concerning powers of .appoint-
ment, : : -

53, Supra ns 11-23,

54, Supra ns 24-52.

55. Infra ns. 59-62.

56, Infra ng 63-67.

57. Infra ns 68-71. :

58, State legislation cannot change the Federal Tax statutes.

59. Item B4,

6. See Proposed Statute g 12.

61l. Itemz No. 18, 1940, and No. 28, 1954. discussed supra at n. 36, This
1s the position embadied in Restatement of the Law of Property (Item Cl1)
B346(a).

62, See Proposed Statute 8§ 12.

63. N. Y. Estate, Powers and Trust Law (Item €2} §10-6.1 {4).

64. Powell on Real Property, 8397 n. 31, citing cases from the Fifth
Federal Circuit, (eloradoe, Connecticut, Delaware, Florida, Georgia, Illinois
Iowa, Matyland, Missouri, New Hampshire, New Jersey, Ghio. Pennsylvania, Rhode
Island, South Carciina and Texas.

65. Restatement of the Law of Property 8343 (Item 1C).

6. Item No. 32, Estate of Kalt, 1940, Item No. 19 increased the undesi-
rability of Probate Code 8125 by holding it applicsble tc personalty as well
as te land.

67. Item C.3, §232,03 (1) and (2).

See Proposed New Statute B 17 (4

68. N, Y. FEstate, Powers and Trust Lew 810-3.2(b).

69. Wie. Stat. 8232.01 {4), enacted by Laws 1365, c. 52.

0, Item B, Rev. & Tax Code 513692 enacted by Cal. Lawe 19653, ¢. 1070.

71. See Prqposed Statute § 2.

72. Compare Item No. 23, 1%47, applying an earlier form of the Internal
Revenue Code, under which the appointive assets under 2 general power were
Included in the pgress estaie of the donese, only when the gensval power had
been exercised by the donee.

3. item No. 26, 1950, at 35 Cal. 2, 831, traces thia history. This case
overruled Item No. 12, 1922, as 0 the cperation of the statute.

74, Item No. 17, 1939, refused the aggregaction. Ytem No. 36, 1865, reached
the opposite result on differing facts. Theyv cover only 14 of 38 topics.

75, Item B6.

76. Supra ns 11-26.

77. Supra na 27-52,

The fragmentary content of the thus esiablisbhed law is geen by projecting
the decislons in ns 27-52, against the comprehensive coverage of the Restatemeat
of the Law of Property Item Cl.

78. Supra ns 53-75.

79. Item No. 15, 1935, st page 332.

B0, Item MNo. 6, 1901.



81, The states cited in ten Caiifornia cases seeking to search out the
commen iaw on powars {i.e. Item 5, 18%5%; Trewm 11, 1920; Item 12, 1922; Item
13, 1925; Item 15, 1935; Tetem 16, 1936; Item 24, 1948; Item 27, 1953; item
32, 1956; Item 34, 1938) included Arizonma, lowa, Kentucky, Maine, Massachusetts,
Mimmesota, Missigaippi, Xew Jersey, Hew York, Rhode Island, Tennessee, Utah,
Virginla, Washington, Weat Vivginia and Wiscongin.

82. Item C-3.

83. Item £-3.

84, See supra ng 23, 29, 30, 3L, 33, 33, 36, 33, &2, 46, &7, 50, 51 and
61 for areas in which the position of the Restatement and the sesitdon of
the Caltifernia courts are completely vonsistent.,

The one area of disagreement iz found suprs un. 26. This problem is
discussed infra at ns §55-91.

B85, Item Wo, 13, 1%35. The dissent of York, J., is the law now thought to
be acund common iaw in most states,

86. Item No. 15, 1935,

87, Item Ne. 15, 19335, Y,

88. Powell on Real Property 7 398...."4 epecial power csan he either
“excluaive” or "non-excluveive”. This means thac the donee, under the authority
conferred upon him by the donor, may be authorized either to give the appoin~
tive sssats wholly te one or more of the obiects, axeluding others of the
objects (in which case the power iz sald to be "exclusmive"} or to zive the
appointive asacts in shares to be determined by che donee, but to some extent
giving semething to everv one of the permissible appointees (in which case
the power is said to be "non-exclusive)}. The constructional preference is
for the finding of exclusive powers {(citinp decisions frem Kentucky, Maine,
New Jursey, New York and Pennsylvania)'.

89, New York Estate Powers and Truat Law, (Item €2}, E10-6.5.

90, Wisconsin Statute (Item C3) #232.07.

91, See Proposed New Statute § 1§ | modelled on Wis. Stare. §232.07
{quoted in Item C3). .

92. Commonwealth v, Duffield, 12 Pa, 277, 1849,

93. Poweil on Resal ?rape&ty,f; 359.

94, Reststement of the Law of Prgpertv, {Ivem CiY, 35429, 336,

95, Estate of Kalt, 1940, Item Ho. 19.

96, Item No. 31, 1956.

37. Internal Revenus Code, 1242, U.S. Star. av L. 942, 8403, continued,
on this point in Internal Revenue Code, 1954, B2041.

28, item B6, 8136956,

39, U.3. Code Ann. Tit. 11 BLl10 (a)¢3), originally enacted in 1335.

. See algo Restatement of the Law of Property, §311,

100, Minn. Laws 1543, ¢, 327 enacted %502.70, which provides: "When a donee
is authorized to appoint In himself all or part of the property covered by
any power of appointment, a creditor of the donee may subject to his claim
a'l property which the denee could then appoisnt to himself, only to the
extent that other propsriy available for the payment of his claiwm is
insufficient for such payment.™

New York Lawg 1964, . B64, enacted the provielon which new appears
in New York Estate, Powers and Trust Law, 310-7.2, In an earlier section
this statute vsed the language of the Internal Hevenue {ode, defining =
general power G one exercisable wholly fn faver of the donee, hie estate,
his creditors or creditora of his estate.

- b -



It then provides: "'Properkv soveved bv a general power of appeintment which
is presently exercisable or of a postponed power which has become exercisable
is subject to the payment of the claims of crediters ‘of the donee, his estate
and ‘the expensesz of administering his estate. It 48 immaterial whether the
power was creatad .lo the donas by himself or by some other .perssn, or -whether
the donee has, or has not, purported to exereise the power.” It will he noted
that this -atatute is somewhat mocre favorable to cvaditors than .rhe Hinnesgiz
gtatute,

' Wisconsin laws of 1265, ¢. 52, uses the Internal Revenue Code
defiimition of ¢ general pouwsr (#232.951 (4) Item C3) and then provides a
still broader abllity of credicors to ramch the appointive assets (§232.17,
Ttem C33.
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. ‘Est. of'Duﬁphy; 147 Cal. %5, 81 Pac. 315, 1905,

. Gray v. Union Tr. Co., 171 Cal. 637, 154 Pac. 306, -XNES,

. ‘Eat. of Bowditch, 189 Cal. 377, 208 'Pwc. 282, 1922.
Est. of McCurdy, 197 Cal. 276, 240 Pac. 498, 1925.
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Ttem No. 1

Beatty v, Clark, 20 Cal. 11, 863

This case .ts only valuahle 'by anamg-y ¢ desli ik eyulte s
" willingness . 'to correvt a3 defective mcmtimz <Y -2 power i..-:mm Gl e

- in a trustes to amortgaga} a0 a8 To Heep the wotes wesirag DR CWMOEUEhr

' given AR mantinn of a- pmr w*thiu ‘J‘;’z z;utharizs* periud of 2&!‘ wasTs




Item No., 2

Saunders v. Webber, 39 Cal. 287, 1870,

This caae s wf importance only by analogy., ‘noldlng that a discretionary.
power {in a ‘trustee Lo sell) canaot -be delegated to an..agent by means of a -
power ‘of atiozoey. ‘ R o : ' S :

. S
e,




ITvewm No. 3

Gerdes v. Moady, 41 Cal. 335, 1871

- This case i{s of importance solely by analogy, holding thet a defeciive
exercise of a power of Attorney will be torrected oy equity. This was
~accomplished by considering = 1847 document by the agent, 3 ‘conveyance of the
equitable title and by ‘aolding that a later 4nstrument gXecuted by the agent -
vas & releagse of his legal title nade in accordasce with the tewms of the power.
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Flmer v. Gvay, 73 Zal. 283, 1

A power to encepach, £O weet the needs of a lif¢ temsnt was held to
continue subsequant to- disstribution of the estete althougn fhe power was
in terms given to “"executor” und the distribution turaed the -executors
into guardians of minor ‘residugl tekers whose intarests wouid be diminished
by the axercise by The power zo encroach -

‘The powar’a dyratian wae caantrued beral;y ta 3"compilsh the purposes
33 yhe donor. : —

~




frenm Ho.

Morffew v, San Frawcieco & San Rafeel Rallvoad Lo.
107 Cal. 587, 40 Pac. 810, 18925

A power to sell Blackacre was conferred by a holographlc wiil on the
testator’s wife as trustee. The widow gave 2 deed notreferring to this
power. Whether this deed should be found to be an exercise of the power
depended upon & finding of intent which could be aade from the cirsumctances
of the transaction. In this case the circumstances relied on included iie
absoluteness ¢f jlanguage, the advanced age of the wife, the inteaved land
use, the amount paid for the deed, and the fact that the Railroad had
already begun condemmation proceedings. An exercise of the power was found
despite the fact that the widow aiso owned one-half outzight and a life
estate in the other half.

. The court reached its result on the analogy to English and American
ceses on powers of appointment. Thix is the earliest case found by. this
researcher ‘utilizing the law of powers of appointment.




The will of Senator Palr gave property ic his executors to hold in trust
for the lives of two daughters and one son, paying them income and directing
that on the death of the survivor the trustees should "transfer snd convey
- onie~half of the property te children of the daughters and ong-half to the
testator's brathers and siaters cr their itgues. .

The Senmator’t three chiluren claimed intes*acv nm the ffround tha!: the
trust failed after the 1life intersses.

The trial court found the language subsequent to the life estatea a
“truet for the purpose of a conveyance” aud 80 anot dependent upen the ipirial
trust as to cause the whole disposition to fall.

The decision stressad the likeness of  the Celifprnis statutes to those
of New York in allowing only four types of trxusts of iand. At page 334 the
court 8aid that the Califernia acceptance ¢f the common law meant the lex uon |
scripta, and, therefore, included no statutes, and, thereforve, excluded the
statute of uses. : : .

l"h\ L 1]

At page 537 the court commested on the California adoption in 1872 of
statutes based on the New York statutas cohcerting powers in trusts and
powers of appointment. It then said that the repeal of 1874 of the California
- statutes dealing with powers of gp;eintmani left Californiz with no pnwers in
- trusts,

Temple, .J. disgented holding that powers in Lrusts were valid in Caiifornia
and that the 1374 rapesl oply eliminated the New York restriciloms on powers
but did not eliminate powers. e, tnerefof&, believed that the 1874 repeal
left in force the comwon iaw of Fnpland ag. to powers of appeintmect. This
‘dissent of Temple, J. was coucurred ip by Harrisen, J. and Beatiy, C.J.

There had been two oploions it the cade. In the First the lineup was
four to three for the validity =f powers in trusts. In the second 1t was fourx
to three against the wvalidity. The shiftime iudge was Henshaw, J.

g e




Item Wo. 7_"' ' ' -
~ Estate of Dunphy, 147 Cal. 95
" The opinion in this case was written by HcFarland J.; one of r.he .'
four who found the trust to. convey - invalid 1n Entau of Pair.

‘rhe w111 was held effecttvq to erutm as to fifths of t.he corpus, (1}
‘a r.estntmury power in the wife; " (2) a tehtmnry power in son, James;

“{3) a testmbmitary power in daughur. Jenay; in aach case tharc wvare u:plicit _

. _taken An éut‘nult.

Ie. vas. held that th. tmnd ‘takers in 'ehnlt took. as. rmin&em, may-
be subjnct to the pover, but since it was 3 need
- pass on this point. The court called attention to the California statute
declaring gifts vested despite the remaindermen t.d.ins only on defsult of a
powerh axderciss. It sadd by way of dictun tlu: pavers of appni.ntmt sre
-_peniu:l.‘hle. - ‘

Lor:ng, J. sud Hmhw concurud, A'helarj.n; 1n- bnq:;.'\‘rﬁu'.at'nud.




" item No, 8

Burnett v. Piercy, 149 Cal. 178,
86 Pac. &03, 1906 '

In this cage an 1367 conwveyance, operstive prior to the 1872 legislation,
_created a valid trust to convey. This power to convey was in Terms axercissble
only by two persemns jointly. -When one of theae two died in 1885 the powey
_ became thersafter unexercissble. 'Consequently, a deed given by the surviwor

of the two was Llneffective. - - - o S
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Ttem Ne. 9

Gray v. Inion Trust Company, 171 Cal. 637,
154 Pac. 306, 1915

A created a trust for the bemefit of himself (A} for 1life with a
testamentary power to appoint in the settlor, with a gift in default to

the heirs of the settlor ascertained under the law as it éxisted when the

trust was set up. A is now seeking to terminate the trust. The courc

found that & valld remainder had been created (subject to defeat by the

exercise of the power) aad the trust could not -be terminated without the
ccnseut of these remsindermen,

By'way of dictum at page 542 the court said: "There i{s in this trust
a pewer of appointment or nomination resdrved to the trustor." This state-

Went was not necesssry to the decislen. 'The opinion was joined in by
Henshaw, Lorigen, and Meivin, J.J. A hearing in banc was devied.




Item No. 10

Reed v. Hollister, 44 Cal. App. 533,
187 Pac. 167, 1919

Hilllaﬁ K. Holliﬁter, a resident of Hew York, created a trust of $40,000
with a New York corporate fiduclary to pay. the income to a sister-in-law, '

. Philoclea, for life and at her death, to distribute the principal "to such persnns'

as she may direet by her last will" and if thers iz no will to her then surviving
children. o : :

The quaétion in the case was whether the will uffPhilcclga, which made no

. mention of the power of appointment, exercised this power. The donee's personal

asaets were $1700, The appointive asseta were $39,000. The will of Philoclea

left $32,000 to Frances Furry, $2,00¢ to Georgp, $1, DQO te mach of several aaned
persons with the residue to ?rederick.

Applicability to the Hew York 1aw was eliminatad by the New York trustee’s

payment Lo the defendant. Oregon law was eliminated by che defendant's submission
to the Californis court. : : o - o '

The power was found exercised due to the circumstances proved.

This is the first case in which a Californié court gave effect to.the'engcise '
of a power of appointuent not mentioned in the inatrument claimed to exercise it.




Stem No. 31

Eatare of Murphy, 182 Cal. 740,
19G Pac. 46, 1920

This case deeglt with the taxablligy of & vemalnder limited in default
~of a power's exersise inder the California statute emacted in 1911, The

- date on which the exercise was claimed to have cccurred was 1915, Thia
claimed exercise wea in favor of the takers in default. Under the California
law, 1f the takerg took by an exercise of the power, the appaintive assets
were not to be taxed to the donee in the perind from 1913 to 1817. These

. assets were taxable as a part of the donee's estete on the ground that

 an exercise in favor of the takers in default hze wmo effect. The court made:
substantial use of New York cases in reaching this result.

At page 745 the court said: 1t is dot nécessary for us finally to
"determine whether this confirmatory <isuse amounted to the exercise of the
powar of gppointment oY is to be :rnazed ag 4 fallura to exercisg the power.
In eithar event the result is the same.'

Thia case marks the coptinued hasitanca of th& CaliﬁrnAa COUrtE to Tecog-
nize powers of appointmenu. -




)

This deciaion wan ovtrruilpd by Estate of Newton in 1950
'Itam L

Tten No., 12

" Estate of Bowditch, 189 Cal. 377
208 Pac. 282, 1922

A general testamentary power of appoiatmant had been created by a
Massachusetts will, speaking in 1889

. The life tensiit donee, domiciled
. in California exercised this pawer in 1919, 13

. 1n 1917 California had chenged
its ;nheritance,tax so that an exercise was to be taxed as if the appointive

assets had been owned by the donee Despite this etatute the court held oo

& California inheritacce tax on the ground thnt the appointees took from the
Massschusetts doror and the appoistive assets “are no part of tne estele of
the donea.“

The court uned ‘many Massachusetts cases in reaching this result

See infra .




Item Mo, j3

Eetate of McCurdy, 197 Cal. 276,
240 Pac. 498, 1925

. A will operative in 1922 created a trust for the life of Louise and
conferred on Loulse a general testamentary power., Since Louise died before
the testator, the court did not have to pass on the validity of powers in
California. The assets, therefore, passed under the gift in default to the
heirs of Louise," namely; a pa:etnal auat. The heirs of the teatator lost.f-,

At pnga 284 the cautt sata: "It is 23 1f no power ‘hag been created hyl
“the will of the aunt.” Citing New York and New Jersey cases.

At page 286 the court said: "We are not concerned with the questian whether
-or not powers of appointment are valid in this state since the repcal of the

legislature ia 13?4 of thetitle in the civil coda relcting to powern.

This case strasaes the continued hesitunce of the Califeraia couxts to
recagnize powars of sppointment as & part bf the California law. :

L




Ttem No. 14

0'Neil v. Ross, 38 Cal. app. 305,
277 rac. 123, 1928

The will of a husband giving to his wife 1/3 outright with a “mandatory
specisl power" to appoint 1/12 to Johanna and ¥ellie, and 1/6 to son, John,
Johauna and Nellie both died before bath the donor husband and rhe dozsee wifs.

Their intqreacs,_theréforz, falled unless the anti~lapse statute saved
Johanna's share for her aon, Robert. ' '

The cawe has little razlevance on powers. of éppointment, It talks about
mandatory special powers, but there are no holdings concerning them. '
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Eztate of Sloan 7 LA, 2, 319,
47 .2, 1007
1435

[65 AL.R. 2, 1285, 1360 colincts a iarge boay of contra common law holdings]

Tiwe will of a California testator who died in 1935 gave & life estate to
his wife, followed by a 1ife estate in bhis som unctil the son reached the age
of Ju, wicth a provision thet If tna son died befora 30, the prnperty should go
to the heirs of the stm ag the son's will designated,

The sdn'died before attaining the age of 30 years, in Hassachusetts, leav-
ing a will appointing the appointive assels to hils maternal aunt. The son's

- will was effective in California because he was over 18.  The son's will could

aot be probated in the State of Massachusetts because he wae under 21, The

court declared that the valldity of an exerpige of a power created by will is

to be determined by the law of the donor's {omicile. Consequentiy, the instrument
of this young man could be treated as an exercise of the power.

Jut the power was a non-exclusive power and the donee could not give the
property wnolLy to a maternal aunt to tha exclusion of the two paternal aunts,

: sxnce all three were permissible appointees,

This case has large importance as the First explicit applicationm in _
California of what was bellfeved to be the common law of powers of appointment.
The opinion from page 339 deals with non-exclusive powers. At page 340U the
court stated: 'The law is fairly well established that in the absence of
controlling statute to the contrary, in exercising the power of appointment,
no member of 3 ¢class designated by the donor of the power may be entirely
exciuded by the donee of the power from at least 2 aubatantisl participation
in the distribution of the trust fund or estate.” In support of this positioen,

‘the court cites the 21 Ruling Cese Law 506, 49 Corpus Juris 1263, Fnglish Case

of 1853, 1854 and early decisions of “innesdta, New Jersey, Virginia and West
Virginia. ' :

York, Jr. dissented on this one excluvsive point and his dissent represents

the comon law presently prevailing in the United States.

The casde has its zreatest importance in its discussion of the California
Legislation of 1872 and iv?4. {t mentioned that there had been a California
statute of 1830 a% page Zi% adopting the cemmon law; that this 1850 statute
waa continued in the Political Code Section 4455 adopted in 1872, It cited
Martin v, Supérior Court in 176 Cal. 269, 1&6 TPac. 133, which declared that
tire commoun law embraced ''the whole body of the common law jurisprudence as it
stood influenced by statute, at the rime the code section was adopted.

it concluded that it was clear that the 1874 statuie did not abrogate the
common law of powers. It-cited in support of its position the existence of
California statutes: (1) mabing vested the interest subject to an exercise
of a power; {2) declaring that a reaiduary clause passes appointive assets; (3)
the provisions of the inpericsnce tax.

The court stated at pegpe 332 "the whole question is solved whenever It is
determined what the common law rule is.'

There were extensive citatiocns of casesr cu the common law from England,
Maspachusetts, New York, Pennsylvania and Riwcge Island.

20
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Item No. 16

Estate of bavis, 13 Cal. App. 24 64
56 P.2d, 584, 1936

A will speaking in 1929 created in one son, William, a power in trust
to appoint to three sons and two grandchildren. Thia discretionary power
to £ix the shares of the takers was valid umdet the Califeornia common law.
The court lupporta& this by reference 1n re Dewey 8 Estate, %5 Utah 98, 143 Pac.
124, , :

The opinion contains no discussions of exclusive or. non—axclnsiva POWEXSB:

.but says that all doubts as to the validity of’ pouar: of appointment in California

was eliminated by Estn:e af Sloan. supra.




Item No. 37

Estate ef Elscon, 32 Cal. App. 2, ESZ
' 90 P.2d4, 508, 193%

A will speaking in 1936 zave Hyckoff 1&2 {of an estate valued at
approximately $76,000) "he to handle the residue for the benefit of my
relatives most in .need.” This language re-enforceé€ by the terms of a
- codicil was construed to create s special power to appoint. The question
. in the case was whether for purposes of the California Inheritance Tax: the
. 10% bequest should be treated separately from the appeintiv& asseta, g0 as
to. obtniu 8 lawer bracket of tax.

The caurt 4t page 656 reviewed the perinda of different law under the
California Inheritance Tax concerning powers of appointment aeeparating the
following perlods: 1905- 1%13; 1913-1917; 1917-1935; snd 1935 and thereafter.

The court heid that under the 1935 aaatutp the appointive assets should be
. taxed separazely from tie 10% hequest. .

_ The court commented on the general acceptance of powers of appaintment
‘in Californis.




)

Item ¥o. 16 . -

Childe v. Gross, 41 Cal. App. 2d, 680
107 P24, 424 1540,

‘The appointive msseta were shares of bank stock. The general
teatamentary power was held to have been exercised under Probate Code

‘125 by a will giving &1l the aesecs to a trustee for the benefit of

named persons. This meant that Probate GCode Section 125 was construed

‘to  apply to both land and personalty. The circumstances proved the intenﬁ.
‘of the donee to exercise in this case. ' .

. The more lmportant point of this case is ita holding that an inter

vivos agreement made by the donee could not be effactive to wodify. the.
- exercige of the conferred power by will. . T o _

ey =




item- Xo. 1@

. Egtate of Kalt, 16 Cal, 24807,
(108 7,28 401 1T

‘ This case passed on the abiLitg of the resxduary legates under a wiil
to renounce his right so ae to beat his creditors. Traynor, .. decided that'
he could not so renounce. He used as an atslogy the lack of power of the

. donee of a general power of appointment to eéxerclise his power in e fashion
which would bar his creditors. The. ability to take or not to take amounts
to & general power of appointment. Consequently, the renounciation iu this

case had no effect on the distribution of the estate and the creditar of
the raniduary taier was paid. : : :

A




Ttem No., 74

Security-Ffirst Nat'l Bank v, Ogilvie
47 Cal. App. Zd 787, 119 ¥.2q 25, 1941

A will stating three séparate cpmbinatioﬁs of fact by implication gave

wife Belle a testamentary power to appoint. Since Belle had furnighed
-conslderation for the transfer by dismissing the divorce action, ewven if

she had no power, there weas a resulting trust of undisposed assets to Helle, -
Thus the residuary takers from her husband who ser up the trust loses, first

~ on the theory that Belle had "a teatamentary power and second ¢u the theory
- of & resulting trust. ' - : L

. The case has chief importance concerning powers of appointment as a |

-_ﬁoldiug on -the ease with which a power to. appoint can be spelled out from

circumstances not mentioning a power.




Ttem Ko. 21

Swart f.'Sacurity-First Hational Bank of 1,AQ
48 Cal. App. 24, 824, 120 P.24, 6397 4421 .

A reserved power o aﬁﬁnd a trust (talked about in terms of & power to
appoint) is not exercisable afrer the reserver of the power becomes mentally
incompetent. : ‘ ' : ' ' :




Ttem ¥Wo. 22

Cslifornia Trvust Company v. Ott
59 Cal. App. 2d 715, 140 P.2d 79

) u‘i L} %-.

An intervivos trust created in 1930 created a general testamentary power
in one of the two sertlovs of the trust. The wiil of thie settlor executed
in July 1929 effectively exercised the 1930 created power by its residuary
clause. This 4s sn application of the Restatement of Property Section 344,

X




Ttem No. 13

Hendevson w. Rogan, L5% F.2d4 355,
C.C.A.8, 1347

In 1931 Nellie's husband esteblished an iater vivos truet to pay the net
income te Nellie giving her an absolute power of appointment to be exercised
by "the last unrevoked iostrument exercising such power and on file with the
: truutee at the:itime of her daath. : , :

In 1932 after her husband died Nelile axecuted such a document directing
that the trust assets becoms z part of her emtate for distributien according
to her will‘ ' A

The appointive asseté'WEre held to be includibie 1n Nellie's estate for

federal estate tax purppees because of the 1931 exexcise of the general power.
" - The case contajns much uanecessary language reciting various aspects of the

law of'puwers of appointment. The power in guestion was, undar the court S
dacision,a general power p:esentlv exercleed., —




Trem No. 54

Horne v, Title Ingurance & Tyust Lo.
7% F.Supp. 91, 5.D., Cal. i948

 In 1940 Geerge Day crested a truat with & corporate fiduciary and: his
son, William as co-trustees. The son, Willlam, was glven power to change

‘the shaves of three in 60% of the corpus provided he obtazined .the comsent -

of the truastes, Frances, wife of son Willlam died, Son, Willism, married

a lady named Ruth, William sought diligently to secure the ralease of
fractions of the 20% given to Walter, to Richard and zo Oweadolvn. - Gwendolyn
refused., The other two consented, each. releasing 7-1/2% of their 20% to Ruth.
After Gwendolyn's refusal in November, 1946, Williem changed the shares to

28% for Walter, 28% for Richard and 4% for Gwendolyn. The trustees certified

its acceptence. William died December 17, 1946, Gweﬁdolfn seeks and obtains
her originai 20% on the ground that William's conduct was a "fraud on the

power,” namely, an effort to divert the benefit of a spscial power to & non-

dbject, The stated facts do not ghow the mannar i which Ruth wes to get 2

- share.

“This was a federal cAse deciieu on the hasis of ﬁalifornia 1awg it ;

- purported to apply Bestatement of Property Sectionm 353 citing English Kantucky,
-H;lsaiasippi and He& York caged. ' : .




Tecem No, 2%

Esrare of Parker, 48 Cal. Asp. 24 333,
220 ¥.24 %80, 193G

A will probated June 1939 sgtablished a trust for three people giving to-
one of them, Alice, a genersl testamentary power t¢ convey the principal. In
February 1943 Alice executed her will specifically exercising the power. '

A codicil made in December 1946 pravided "Lyvary legucy and any property

. passing in the probate of my estate or by reasgon &f my death shall be delivered
free from 4ll federal and =atate tax and all inheritacce taxes. Sach caxes
shall be paid out of the residue of my estate.” Her personsl estate amounted
to §$40,000. The appointive assets amounted to $274,000. All of the federsl
estate tax was ordered to be paia out of the owned aggets of Alice Parker.

The codicil clause excluded the spplicaticn of California Probete Code 570
 which became effective August 4, 1543, and whith requived proration unless

the testator directs otherwise. ~ ' : '




Item ho. 26
Estate of Hewton, Ecdmmented on 19

Csl. L.R. 13Q} 35 Lal. 24 B30, 211
P.22 952, 19530

Charles Hewton dying in New York in 1321 ereated a testamentary pawer-'

“in his scn, Arthur Newton, to appoint a Iractlon of the principal to his -

wife. Son, Arthur, executed his will in New York iv. 1930 exercising the
power. He moved to California and died in March 1943. - The appointive
assets {(not including any shares of Califormls corporaticns) were valued

at $412,006 and were in the custody of New [York trustees. The lower court
followed Estate of Bowditch, supra. Item No. . The Supreme Court reversed.

. The power was exercised lan Califoranis at Arthur's death in 1943.  Consequently,

the case came within the 1935 California Inher{tance Tax Statute providing
that appeintive assets are to be taxed to the donor except where the donor
has died before 1915, in which case the trsnsfer is taxable as if the FYOperty

‘belonged to the donee,

The court followed the reasouing of the Supreme Court decision in Graves
v. Schmidlapp 315 U.5. 657 stating that the exercise of a power of appointment
is a mource of potential wealth and, therefore, & taxable property rig&t in

the donee.

~The ccﬁcurring opinion of Traynor, J. at page 838 states '‘The imposition

 of an inheritance or an egtate tax does not deperd upon the desceddgnt's

ownership of the property under cowmmorn law principles." The tax is not imposed
on the property but on the descegydiint's transfer.of the properiy. It is
irrelevant that the property d¢id not belong abselutely to the descepdgnt.

This case overruled Estate of Bowditch.

At page B3l the court traces the California history of the applicability of
its inheritance tax to powers of appa;thent.




item Ho, 27

Estate of Baird, 120 Cal. App. 24 219 -
260 p.2d4 1032, 1953

A testamentary trust crested in 1924 crested a life income for wife,

' Margaret, plus & gemeral testamentary power with a gift in default to the
heirs of Margaret. The donee died March 6, 1951. The will said that it
was exercising the power in the giving of 56 beguests totaling $75,500.
The doneeb owned assets were $48,000, Thelhairs of Margaret consented that
. the executor of Margaret was eantitled to get the expenses of her last
illness, her funeral expcnses, her.debts and the legacies of those who
survived Margaret, amcunting to $60,000. The heira of Marparet claim the
balance as takers in default under the 1924 1n¢trument.

The heirs of Margaret tnok anyway, bu¢ if they tuok by the gift in
- default they took from the donor and theae.gaaetn ware not part of the donees
-egtate for the purpose of computed axacu:ar s fees, attorney's fees and
appraiser’s feea. The court held that thay took as takers in defsult, citing

"New York and Rhode Island casesz, except indofar ss the Californla inheritance

varied this for tax purposes.

This- halding thet the appointee took from the donor minimized the
_ expanses in the settlement of the esatate of the donee.




Ttom Ne, 25

Briggs v. Brigpa, 122 Cal. 4pp. 2d T&6,
I65 P ki 587

454

A testamentary trust creatéd in 1940 for the benefit of testator's
widow, Nellle, was sccompanied by a general testamentary power. There was

- also a power in the two named irustees to meke an intsr vives tranafer.

A deed by Nellie in which her co-trustee did not joln gave nothing
to her second and now divorced husbaad. o

An intey vivoe iﬁatrument is not an effective exercise of a testamentarv
power. The remainder interests of the takers in defauit. although defeasible,
was vested. Thus Nellie was barred from claiming a community property interest

;in this land oﬂ,the baﬁia that it had been swned by her second husband.




"

)

Ttem Se, 79

Estate of Smythe, 132 Cal. App. 24 343,
' 282 »,24 141, 1335

A 1955 will gave the life benefit to6 Ruth with a'speciai,testémehtary

- power to appoint anything that 1s left to twe named charities in equal shares.

The court talked about this in termB 6f a testamentary power to appoint
walch the ccurt will execute if the donee doesn't. The donee wag still -alive,
The donee wae not entitled pregsently to complete ownership. '

This case does not make any holding which {s significant concerniﬁg*pbﬁgré_

of appocintment.




‘donee.

Item Moo 3G

Eatate of Baird, 135 Cal, App. 22 333,
' 287 P.25 385, 1955 ,

is deals with the same dispeaitions as are trealed in Item Mo,
supra. In picking the heirs of Margaret entitled by intestacy, alli of
the property was to go tu-her blood heirs. Since none of the unappolinted
assets belonged to Margarétherself, this prevents Civil Code 229 from _
applying. Thus the sister, nieces, nephews, grandnephews and prandnfsces of
Margaret take to the sxclusion of children of the oTiginal testator by his

ﬂfo:mer wife,

_ This case makes an important application of the basic ideas that an
appointee {or a taker in default) takes from thy doner and not from tfhe -




Item No. A1

Eatate of Maﬂson, 142 Cal. App. 24 310,
298 P.2d 61%, 1956 ' -~

Father Paul in 1940 created a2 testamentary trust to pay $500 a month

to his daughter, Adele, for life with 4 general testamentary power to appoint. 
The will of Adele who died in about 1935 gave $10,000 to named persons and the

balance "to the American Society which in the judgment cf my executors does

. the best repearch into diseases of old age.” The executors of Adele claimed
$48,000 out of the appointive assets to pay Adele's debts, executors' fees

. and back income taxes. The lower court gave the appointive sssels to the

appointees free of these claims. This was reversed. Since the power was

general, the doneds exercise is to be treated as an appointment to her. estate.}‘

The appointive sspers thereby become subject to the claima which cannot be
paid out of &dele & OWD assets. :

This case aeems ta apply the common law rule cencerning :he rights nf
creditors of & donae of & geﬁeral power. :




8

Toer No, 37

Eatate of Carter, 47 Cal. 24 230, —
G2 P24 361, 1954

A will speaking in 1951 created g trust for the benefit of testator's
wvife, Mabel, for life giviug her a gereral testamentary power with gifts in
default, The wife died in 1954. Neither her will nor codicils mentioned the
power. She gave residue of her assets to six chiidrea.

The court held that the residuary clause exercised the power. The fact
that the wife executed her will two years before the husband's death is
irrelevant. The attorney who executed her will testified that he told the.
donee that there could be no exercise of a power except afrer the hushand
died and by an instrument specifically referring to the power, The caurt
held that this advice was not law; Chat the testimony was not ﬂecusary and
that it was an error ro admit ir. '

This 1a & strong armad naplication of Probate Code 125 based on New York
and English cssas.

The cage is commented on in 95 Truats & Eatatea 1168, 1955




Yrem No. 33
In T2 Huntingtou's Estate, 10 Misc, 2d %32,
1V0 NLY.8.2, A3L, 1957

The donor of this power with respects of upwards of 352,060,000 was
domiciled in Californie.. The donee died domiciled in Connecticut. The
- will of the denee made no wmention of the ekiatence of the power, The
validity of the exercisze of the power was to be determinied by the law of
California. The commen law rule of powers is enforced in California
except as modified by statute. As to 7/8& of the appointive assets no
decision 1is needed because the donee was the residuary taker uander the
donor's will. ’ :

Az o the remaining 1/8 there were 22 beneficizries boro before the
original teatator died,and, conmequently, trusts for thelr lives were
lawful. But there were 32 beueficiaries not born before the testator
died. The difference between an exercise and nenexercise fixes the amount
of charges incurred by passing through the estate of the donee. Since the
appointment here was partly bed and partly good by holding the sppolntment
completely invalid, the property passes ag a dispnsition under the gifts of
default and expenses in the estate of the donee are thereby eliminated.




Item No. 4.

Fetate of Kuktler 160 Cal. App. 2d 332
325 P.2d 624 , h

958

A testator dying in 1956 left a vague holographie will disinheriting
the descendants of his two sons but areating as ithe court found, a general
power of appointment in testator’s fiance, Hater end sister, McQuarrie.
The court used &rizona, iowa, Maine, New Jersey, Tennessee, Washington and
34aconsin cases.

At pag& 628 the co: ot said: "Powers of sppointment have been. - ecognized
in this state ever aince the decision in re the Estate of Sloan.”  Supra
Item . ,

. There was a dissent based on the insufficiencies of the instrument to
create the power of appointwent or to make any disposition. The dissent
_relied on Restatement of Property Section 323 Counment (e).




Ttem No. 3%

Eytate of Bird, 37 Cal. dptr. 288, 1964

Jeannette died June 1é, 1941 leaving a wili which created a trust for
the 1life of her husband, Jeffrev, with a general power to appelnt by will
followed by gifte in default to his heirs. Jeffrey died three months later
leaving a will which specifically exercised the power. This will creaced .
a trust for his children for life and on the death of the last surviver, of
children and grandchildren living at his dedth to the children of grand-

, children per caplta, . '

Since this power was - general testamencary powr:, the peralssible
pericd under the rule agaiist perpetuities 1s to be uaplied from the croation
of the power; but facts and circumstances ave coasidered as they are known
at the time of its exercise. Since all cf the netrsons used as meaguring
lives in Jeffrey's will were also lives in being three months earlier when
Jeannette died, the limitation {s walid.

. This case accepts and applies Restatement of Property Section 332: The
decision vas unanimona by Stone, Griffin and Coughlin, J.J.




Tvem do. 36

Hstets of Kemble
234 C,h. 2, 295, 44 Cal. Bpir, 395, 1963

Edward Keeble died in 1%62. He made mome outright daqueasts -to his widow and
left the balance in trust to pay the 1nc¢meito the widow with a power to invade
the corpus if necessary at the trustae's discretion. The remainder was given to
the widow's iasue subjact to her power to sppaint te one or wore of her lssus
during her Iifgtinn.

The question ia whether the cutright gifts tc the widow and the appointive
asgets should be aggregatad for the computation of the California Inheritance

- Tax. The court held that they should, atatins that taxing the transfer oo the

donor's dasth was in sccord with Che common law theory thet sppointive assets
pass from the denor to the appointes. This result was reinforced by the widow'e

beneficial intareat in the trust included in the powsr to encrosch for her
" bemefit. . g '

\{1




ltem Ho. 37

Industriel Naticwal Lank cof R.I. v. Barrett
220 A, 2, 337, R.IL, 1966

Arthur died January 28, 13539, creating & trust foar the beneffr of his wife
and giving her a general teatamentary power to appeint. Mary died October 2B,
1963, exercising the poewer by creating a trust tLo pay intome Lo two named
grandchildren for 1lfe and to pay over the corpus on the death of each grand~
daughter to her issue per stirpes. The wilil contaired a pravislon that the
trust was to end twenty-onme years after the death of the younger grandchild
or issue of either grandchild iiving at the death of Mary.

When Arthur died, the twe named granddaughtersz had one great grandchild.
When Mary died, the game two prenddavphters had seven great grandchildren
alive.

The exercise of the power was valid if the permissible pericd of the rule
against perpetuities was applied from the death of Mary. It failed otherwise.

The court adopted the Eugiish positien, which is 2 minerity position in
the United States, sustaining the validity of the exercise of the power.

- 42 -




Ttamw No. &
Preface ©o the Civil Cade

Writven by the cosmissicners oun Jctober 2, 1871, ia the drafc preparad in
'13?1 for consideration by the Legislatura. -

Qur Act adopting the Common Law of Esngland (Stats. 1850, 219) is am
follows: "The Common Law of Znziand, so far as it i¢ not vepugnant to,
or incongistent with, the Comstitution of the Inired States, or the
Constitution or laws of the State of Cslifornia, shelil be the rule of
decinion in all the Courts of this State." The Courts hold that this
Act deoes not mean Cowmou law of Fagland, but of the United States -
"Amerfican Cowmon Law;" the Common Law of England, as mod;fio by the
respective States. Thare sr¢ &3 many authoritative nodificetions 3s
there are States in the Union. Rules upon the same subjects diffec
wmuch in different States. ¥When they so differ, ovy whan thay need
modifications to suit our condiifionk, the Gaurt, act the Lszislaturt,
ectabliuhes the lnw,




o)

)

:'22.2 Common Law of Engiand; rule of decision

Item Ho, B2

California Civil Cods

The common lav of EBagland, so far se it is not repugnunt o or

inconsistent with the Constitution of the United States, or the Comstitution
.. . or laws of this State, ia tha rule of decision in &ll the courts of :hia '
. State. (Added Stata. 1951, . 655, p. 1833, & 1.3

 Derivation: Stats. 1850, c. 85, p. 219; Pol. C. § 4468,

L% il




Itam No, 83

California Laws 18731 - 1874
contained Amendmunts fn Lhe
vivil Coda

Sect. 123 of these smondients ie worded as foliows:
Title V of Pért I of Ddvw, I1 om ?ﬁwerg of rthe Civil Caﬁiﬁneﬁhraaqqﬁf
sections of said Code from B7E - 946 inclusively ia repsalad, The

number 946 is obvicusly an arrer for 940 ae Lhe Powers chapter
,ﬁaver {ncluded any scctians nuzbered 941 to %46.

This statute was appravad April 30, 31874, and became sffastive July lst, 1874,




Icem No. B4
Cal. Civ. Code § 1060, snccted by Cal, Lawe, 1565 c¢. 318
§ 1060. Release of powar; extent; deilvery ¢f release; validation

. 1. Aay power, which iz exercicable by deed. by will, by desd or wili, or
otherwise, vhather genaral or specizl, other than a power in trust which is
" imperative, 1z realaassble, sithar with or withour coneideration, by writtam .
lnstrument signed by the donse and dslivered ae harveinsfter pruvidsd utleas
‘the {aatrument ersating thy pauur providas otharviss.

2. A power which 1s relessable may be relassed with respect to the whols
or eny part of tha property mubject to euch sewer and may also be released
iz such manner as te reduce or limit the persons or objectes, or claases of
persvas or objects, i whose favor such powers weuld otherwisa be sxercis~’
able. No ralesse of & powsr shall be decmed to waka imperative s power vhich
‘was not imperative pricr to such reissne, unlees the fostrusenc of relsase
erprasaly g0 provides.

3, Suth releass n&y ke delivered 1o sanv of tha following' :

{2} Any peraon spacified for such puxpnsu in the ilastrumant erilting
the power.

(b} Any trustas of the property to which the pover Telates.

{c} Any persor; cther thaa the donse, who could be advarssiy &ffacttd
by avu axercise of cthe powar.

{d} Tha county recorder of rha county in which the donss rtaidas ar
hag a plece of business, o7 1o which the dued, will or other
Ingtoument creating the power is filed, and frum the time of
filing the seme for record, notice is imparked to all perscus
of tha contecte thersof.

&, ALY ralaasan'heratcfare wade which substamtislly cosply with the
foregeing regquiremsnte zrxe heveby vaildsted. Tha enactwent of this section |
shall not {mpair, nor be construed to impair, the validity of say r:laaae
har&tnfore Rade.

A




e
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Trew No.o 7 BB
Caiiforaia Provats Cods
B 120, Devise of Land. -

A devime of land convevs sll the estate of the testator therein which
he could lawfully devise, uniess it clearly appears Ly the will that he
intended to convey 4 iess astate.

- - Tails sectico was derived from the Statutes of 1850, Chap. 72, p. 179,
Sect. 21. o '

-l 125, Disposition of all real or pereonal praﬁatty; property included

4 devigse or bequest of sll rhe teststosr's resl or pevsonal praperty, in
expresy terme, or in any othex terms damoting hie intent to diepose of all
_ hie real or personal property, passes all the real or personal property
“which he was entitled to diapose of by will at the time of his death,
including property embraced in a power to devise.

" This provision vss subetan:inlly darived fren Calif. Statutes of 1850,
Chap4 74, Ssct. 22.

i




Item Po. B5

Czl. Rev. aud Taxzacion Code §E 13691-13697
ensicted by Cal. Laws l?ﬂ":‘:, . 1070
L %) 691 Charitsbie beneXiciary
"Charitable beneficiary”, as used 1z this article, mesans a transferes of
properey which is within the exemption speziiled in Articke 3 (commencing
with Section 13841) of Cuapter 5 of this pert.

5 11692, Generasl power of agva*atm@nt . :
"General power of appointment” means & power which is exercisable ia favor
of tha decedent, his estate, his creditors, or the craditors of kis estats,
provided that tha—fnliowing phall oot be deemeid Lo be gonersi powvera of
appoiatmeny:

{8} A power to consume, invade, or a?prﬁﬁriatt property for the benafit
of the decedent which iz iimited by &n aescertainable staaderd relating
to the healch, aducation, susport or maintstance of the ﬁecadent.

AP} A porar not sxercisuble by the decadent except in c@njuuc:inn,vith
the creater of the power.

{c} A power not exercisabie by the decedent excep: in conjunction with
& person having & substantial interest in the proparty subject to the
power, which ig sdvarse Lo exercise of the power in favor of the decedent,
For the purposes oI tnis gub-pection a perscu who, afrter the death of the
decedenc, may be poszessed of a power of appointment (with respect
tha propercty subiect to the decedent’s power) which he may exercise in
his own favor shall be desred as daving an dnterszt in the property and
such interast shall be deemed adverse to such exercise of the decedent’s
power. . : o
If the power ims exercisaule by the decedent only in conjunction with snother
person and if after the spulication of eubdivigions (b} and {c} the powver
is & general power of appoiuiment and ig exercisable in faver of such other
peraon, such power shall be deemed s gensYal power of appointment only in
‘reapact of a frectioral part of the properiy subject to such power, such
part to be determined by dividing the walue cf such property by the nuwsbax
of persons (including the decedent) in favor of whom nuch power is
axercitabla.

Far purposes of subdivieiens (b} and {c) of th;é saction, & power shail be
deamed to be exercisebie ln faver of a person 1f it is exerclsable in favor
of such perszon, his estate, his crediuors or the creditore of his esteta.

# 13693. Limires power of appointment
“Limiced power of appoiutment" means z power which does nor qualify under
the praceding sectien £2 & ganeral cower of sppointment.

¥ 1369& Disposition of proverty before or aiter 5 p.m., June 25, 1935
Except as otherwise provided in thils article, a gift of & general or limited
power if eppointwmant made in conjusction with s disposition of proparty
otherwige gubject rte this part affecied before or afier 5 p.m. of Juae 25,




e BWblEsr ve chisn sari from ihe dooor to ghe donee at the
g ueats, L”CP € that if a power of appointment over any
portion ov zil of the dever’s helf dnterest Irn compumily property is given
te the douor's spouse, the velue of any I{ntervesi, siher thay the power
itsely, guwven the dones in such pioperty subfaci Lo guch power, up to but
not exceeding Che verve of o Life ssisie therzin of the donee, is not
sutiert L3 wnls pary.

3 13695, Disposition of propeviv sefore 5 p.&., June 23, 1§3%, bur limited
power exsrcised thareafier

Where & limitad power of appointment gives in cenjunction w;ch F dxspasx:ion
sf properiy effected before 5 p.m. of June 25, 1935, by a douor who died

Tiny to thai dete, s exercipad »fcer 1har daite by Lhe donee, the exgrcise
‘ef thu power i g trans”er sublei to thim part fism the dones to the
person appointed &t the time of the exercise, s though the property to
which tze power relates balonged abzolutely fTe the donea and is traxnsferred
by him by will.

B 13696, Genaral power not exercised at fime of decedent's death
If at the it of his dsern a decedent nas a genersl power of gppoinfment
with vespecs o propevey, the exerciee of the power is sublest Lo this
part #s 2 trenefar of The property from the ducedent te the garson to whon
the property ia sppcinted and the decedent’s failure to exercise the
power is subject to this part &8 a traunsfer of the proverty from the
decadent to (he pervon Lo Whom the propariy passes by virtue of the non
exercise of tha power., For purpeses of this section, the pover af
appoinrment shall ba considerad %o exist on the date of the decedent's
death 2ven whough the céxerciee of the power is subject to a precedent
glving s aoiice or even chaugh the szercise of the wower takes effect
oniv cn the expiracion of a stated peviod afier ite ¢xsrcise, whether or
not on or Leisre the date ¢f the decadgnt’s desin notice hae baen given
or the powiy ham been sxerclsed. '

B 13697. Exercics or releass by decedenh durimg iifelime of power with respect
' o prozerty which, bur ior sech axergise ot releass, wenld be subject
20 tax under sectlpn LESWE

The &xercise ov raieass by the dececent during nis ilfunmma of a power with
respent Lo properdy which, but For such exercise or valesse would be subject
te tax by virstus of the pracading seczion, iz a transfur gubject tu this
part Lf the sxerclas ov raleass ig of such & nasture et 4F 1t ware a
trassfay of propzriy cumed by the decedsnl such tranater would be subject
to this pars wader Articia 2 of Chapier £ of this part. & digelaimer or
reguncilation of gucs & power of appointment shall nug be deemed a releass
of duch powar.

The lapse of & power of appeintaent during the iife of che individual
possessing the power shall be considered a relsasge of such power. The
preceding sentance ghell apply with regpect to the lapse of powers during
sny calendar year oely o the oxtant thal the propaerty, which could have
baen appointed Ly exerclee af such lapsed powers. sxczaded in value, at
the tima of such ilapse, Ihe grester of the following amounie:

i E -
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{a) Five thouzand

(b3

et ca §oERSE
LfLa®IS LADUN ]y of

Five percsnt of the sgzrepate value, at The time of such
iapse, oFf the seyels oub of whilcw, or che procseds of which.
&t tha exsrciss of the lapsed powsrs could have been satisfied,

I8 13698-1370) deal with dispogiticny flavolving both powers of appuintsent and
charities,}
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Chapter 25
BOWERS OF APPOINTMENT
Introductory note -

TOPIC 1. DEFINITIGNS

Definition~~Power of appointment

 Definitionz--Donor, dounae, objects, gppolntees, Lghers 1in default

property toversd by & power, ocwnac interest
Definiticns--Genersl power, special power
Definitiona--Tostamentary power--Power pr292ﬂtly exercisable
Definitiaaa~~£gpuiatm¢nn-nkpy&int

TOYIC 2. LCREATION OF POWERS -

intent to create z powar
Sgope of the donee's discretion
Powers appendani excluded

TOPIC 3. CRERITGER, SPOUSES, TAXKATION
Intraductury note

Credicera of the denee- Zpecial power

Creditors of tha donee--Genaral powery net created by donee and
not exerxcised.

Creditors of the donee--Where gnvee creabss trust with Jife &3~
tate and genaral sower in himsel

Creditors of the donee~—General giwtf excroised hy will

_ Creditors of the donee——GenerTal power grerclsed inter vivos

Creditors of the donee-~AGLLity to scquire the power-—-Bank-
rupiy

- Spouse of the donee

tonstruction of successicn and e;aéza tax statutes
TorIC 4; ﬁELEASE OF POVERS AND KELATED MATTERS

Introductory nots |

Release of general nowers

Releage of special powers by the donea
What constitutes release of 2 releasable power

 Bevocablon and zssent by the donor

Whether objects can relinguist snd transfer expectant appointive
" interests '

n
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TOPIC 5, ﬁﬂ-fRAE TG APPOINT

339. Powers przasntly exercisablie
34C. . Power nst presently axercizablse’

TOPIC &, THE DONFE'S INTENT T2 APPOINT

Introdustory noge

341. Blaoker appointuents : :

342, CAppoliniment by grant oy devise nf property covered by a4 power
343, : Appelatwent by peounlary lezacy or residuary claugs

344, Testamentary exgreise of after-acoulred powirs

TOPIC 7. EFFPECTIVEHESS OF APPOINTMENTS

- 345, ~ Capacity of the donee to appoint or release
346,  Formal reguisites cf an appointment -
347, sSufficiency of appeintments defective with vespect to Farﬂa*ities
348, Attempted zppoluntment hefore creation of powver o
349, : Appointments to decessed pevsons where lapss statute is not
operative '
- 350, Operation of lLapse abatules with réfersnce Lo apgointm&nts
3s51. Artenpts to benefit nwu-objeciy of speclal powars--Diract
‘ ‘ appointment to non-object
352, Attempts to benefit nop-chijscts of special powers-—Appointuent
te object with zondition, charge ¢r trvet for benefit of non-
, - object
353. _Attvempts to benefit non-obiects of special gowﬁrawﬁﬁppci1£ment

to chiect in consideration of benefir conferred upon or
promlased te & nop-objiesct

354, ftempts te bznefir non-obiecte of apecial powers-—Appointment
o object for purpose of bensfiting non-obiect _

355. Attempts ©o benefit non-objecis of epacial powsrs-~Flduclaries
and purcnasers withoot notice '

356. Permissible types of appointments under 2 gensral power

357, Exercise of a peneral gaweu py creatior of a new power

358, - Permissible fypes of sppoiniments weaer a gpeclal power

359, Exercise of a speclal powsr py creation of a new pawer

360. " Whether a pover is exclusive oy not-exclusive

361. Exercise of pnon-exclusive powers

362, Whether ineffectivensss of part of appointment causes other
parts to fall

303, “Allocation of property appointed under z general power fo
various dispoajtione of the donee and to creditors

364, : Aliocation of property ameiﬂted under a speaial power to
varicus dispositions of the donee

363, Congequences of an inaffective appointment.
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367,

368,

369,
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TOPLC B, REVGOATION OF APPOINTMENTS
Revocation of sppointwments
TOPIL %, GIFYS N DRFAULY OF APPOIRTMENT

Dleposition of wnappointed properiy whare theve is npo specific
pift in default of appoingment '

Digpeeition of unappointezd propexty to taker in defsult who has
received & pertial appointment

Appointments Lo tekers fn default
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, Wiscnasin S:atutes Sections 232.01 and follawing enacted by ﬁiaccnsin Laws of 1965
Chapter 52

232,01 Definitions
"Ai.nsed'iu this chapter, unlees the context indicates otherwise:

(1) "pPower" means a power of appoiniment over legal or equitable interests

in real or perscnal property. A power of appointment is & power ¢reated or -
" ‘reserved by a person having'pruperty subject te his disposition which ensbies -

the donee of the power to deaignate, within such limits as may be prescribed,

the transferees of the property or the shares or the interests in which it shlll
.be received; it does not include a rower of sale. a power of attorney, a pou!r

0f revocatian or a power evarcisable by a trustee or otherw ftduclary in his ;
. fiduciary -apacity. , _ _ N

{2y “Donor means the perscn who creates or reserves thazp°f¢r$;»?ﬂone§“'"'
means the person in whom the power is created ar reservad and “appointee”
N Ieans the person to whom an interest is appointed. :

_ (3) Creating iustrument' wmeans the deed will. trusi agreanant or othar
;dncumnat which crentes or resetvea the power.

{4} heneral pover’” megns & power exarcisahle in favor of the dones, hil S
_ estate, his craditors or the creditors of his estate, whether or not it is
- exercisable in favor of others. A power to appoint to any perscn or a pouRr
which is not expressly restricted as to sppointees may be exercised in favor
'of the donee or his creditors if exercisable during lifetime, and in faver
~of the donee's estate or the creditors of his estate if gxerciapble by will., -~

(5) "Special power” mesns a power exercisable only in favor of one or wore . -
persons not ifncluding thé donee, hie estate, his creditors or the creditors of
_his estate and, when exercisable in fsvor of & class, go limited in size by
description of the tlass that in the eévent of nonexercisme of the power a court ctn
"make distribution. to persons within the claas 1f the denor has failed to. providu
for this. contingency. , :

(6) "Huclass;fied power" means a power which is neither a ganeral pcwer ROT -
a-ppecial power as defined in this section. o -

232,03 Manifestation of intent Lo exercise powers

. {1} If the donor has explicitly directed that no instrument shall be effective
to exercise the power unless the instrument containg a referencelto_thg specific

power, in order to exercise effectively such a power the donee's instrument muat.

‘contain a specific reference to the power or the creating iastrument and exproasly

- manifest an intent to exercise the power or tranafer the property covered by the -




(2} In the cese of olhey pewivs, an instrumient menifests an intent to
exercise the power if the inmirument purports to transfer sn laterest in the -
appointive property which ibe donee woula have ne. power Lo transfer except by
virtue of the power, aven though the power {g not recited or referred to in the
instrument, or if the instrument either expreesly or by necesgary implication.
from its wording Interpreted in Light of the clrcumstances surrounding ite
drafting and execution manifests an Iatent to exercise the power. If there is
‘g general power exercisadle Ly will with no gift in defaslt {2 the creating
inetrument & residuary clause or other gﬁneral language in the donse's will
‘purperting to dispose of all of the donee’s estate or property operstes to
exercise the power in faver of the domee's estate, but in &ll other cases such
8 clause or language dr2s -ot in Iitrelf manifert an intent to exercise a power
exercisadble by will, : : : S T

232.05 Exercise pf‘powérs

{1} Capacity to exercise powexr. 4 power can be exercissd only by a parann )
whe would have the capagitr to transfexr the property covered by the power.

(2) Kind of instrument and formalities of executign. A donee can exercise
a power only by an instrumeny which meats the intent of the donor as to kimd .« .
of instrument and formalities of executfion, If the power is exercisable by '
‘will, this means a wil! execut=sd vith the formalities necessary for a valid will.
1f the power is exercisablie by decd, this means a written instrument signed by
the donee under seal. & written instrument signed by the donee is sufficient
1f the donor so directs or 1f he faiis to indicate a deed or will, but {f the
power is to appoint legal interests in land, it can be exercieed anly by an . -
instrument executed with sufficient formaiities to pass legal title.

{3) CGomsent of thixd pevsons. When the consent ui the denor or of any
other perpon is required by the donor for the exercise of a power, such consent
must be expressed in the instrument exercigiang the power or in a separate writtem
instrument, signed in either case by the persons whope consent is required. If
any person whose consent is required dies gr becomes legally incapable of con-~
senting, the power may be exercised by the donee without the conseat of that
perscn unigsa the donoer has menifested a concrary intent in the instrument
creating the power. :

{4} Power vesved in Z or wora uciees. Uniess {he donor manifests a contrary
intent, when = power is vested iu 2 or movs parsons, all must ynite in its exer—
-cise, but if one ur more of the Junees dies, bacowes incapable of exercising the
power or renounces 5T releases ihe power, ths power mey be exercised by the others.

- 232,07 Powers to be comsizued as exclusive

The denee of any powes may appeint tne whole or -any part of the appointive
asgets tH any ane or nore of the permisaible appointess and exclude ¢thars, '
except to the extent that the Jdoaor specifies either a minimum share or amount
te be appointed to each gepmissible aspolntee or to designate appointees, or &
maximun share or amount aspointasle to asy one or more appointees. -
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232,15 ”Disposition whet: special power is uneiéfciaed

L 1f the donee of a special power fsils to exarcise effecttvcly the power, the
_ 1nterestl which might have beean appointed under the power pass: ,

(1} 1f ghe creating instrumsn: cnnraing an txpreﬂs gife in default than in L
.aaccurdtnee with the terms of such gift, S

(2) If :he axaating instrument canxains nc express gift in default anﬂ datt
not claarly tndicate thav the permissible appointess are to teke .only 1if the dnnn. o
.axerciaan the power, ‘them to the pgrmissible appoiciess equ&lly, but if the pan-r .;E
48 to sppoint amcng & claes such as "relatives,” "issue” or “hairs,” them to -
. those persona who would have tak&n had’ t%e:u been - an. express 31£t to the dnn:rihcﬁ
'.:1aaa, or : ,

{3) If the creating instruvment containe nn axpress gifein defaule apd elllrly
4Andicaces that the- pernisaible appointees are to take only if the donee exercises
the power, then by reversion to the donor -or his estate. But 1f the creating -
instrument expressly states that there i{s no reversion in the donor, then sny
‘language in the creating instrument indicating or stating that the petnilaibla
. appeiatees are to take only 1f the donee exerciees the power is to be disrega:dlﬁ
‘snd the icterasts shall pass 1n accordance with eub. (2).

7232.1? =Rignts of cruditnrd af the donge - .
(1) General pelicy., If the donee has either a general power or an unclassi-

- fied power which is unlimited a= 1o permissible appointees except for exclusion .
of the donee, his estate, his creditors and the creditors of his estate, or a msub- - |
stantially similar exclusion, any interest which the Jonee has power to appoiat ~

or hae appeinted is to be treated as property of the donee for purposes of :ltis-

. fying claims of his creditors, ag provided in this esction. :

: {2) During lifetime of the domee. If the donee has an unexercised powar of

_the kinds specified in sub. (1}, and he can presently exercise such a power, any = |
creditor of the donee may by appropriate proceedings reach #A¥ {nterest which .

 the donee could appoint, to the extent that the donee’s Individual assets are ,'g
insufflcient to satisfy the creditor’s: claim. Such an interest is to be treated - i

as property of the donee within ch. 273, If the donee has exercised such .a pﬂ'ﬂf
the creditor can reach the appointed interests to the same extent that.under

. the law relatlng te fraudulent conveyances he could reach property which the

donee has owned and transferred.

(3) At death of the dosze. 1f the dones has af the time of his death power
‘of tha kinds specified in sub. (1), whether or not he exercises the power, any
- ¢creditor of the donee may reach any interest which the donee could have appointtd
" or has appointed, to the ‘extent thet the claim of the creditor has been flled and
- allowed in the donee's estate but not paid because tlie assets of the sgtate are
ingufficient. '
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(4}  assignment for bemafit af crediiors. Urder & general assigmment by

“ihe donee for ¢he benefis of his creditors, the assignee nmay exercise any right

which & creditor of the dones would have under sub. (2%,

{5} Third parties im zood Faith pratected. fnmyv perssn arting without astual
notice of claiws of crecieors wndey iuls saction fmouwrs no iiabllity to guch
credivors i tvamsferving propeviy which s subizsct (o 2 power or which hae
been appeinted; and s purchaser without setusl notice and for a vsluable con-
siderstion of any incetssr in property, legal or eaquliable, tikes such interest
free of any rights which e crediter of the donees might heve under thls ssctigm,

232.19 HMatters governed by couwnen law

Af to all matters within the scope of these sectiens of ch, 232 [Stats, 1963]
which have been repealed, and not within this chaprer or any other applicable
statute, the common law is to govern., This seqtien is tet intendad to rescriet
in any meunner the meaning of apy coievielon of this chapter ov sy other applicable
statute. .
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