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Subjeet: Study 52 - Sovereign Immnity (Independent Contractors)

Attached as Exhibit I 1s the opinion of the California Supreme

Court in Van Arsdale v. Hollinger, a recent case Involving the

1iability of a public entity for the negligence of an independent
contractor. We belleve that the case correctly interprets the per-
tinent statutory provisicn. You should read the case because it
provides a goed illustration of the use of the Commission'e Comments
in interpreting legislation. |

Respectfully submitted,

John H. DeMoully
Executive Secretary
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AI]HRaSE}E BAlIFﬂRNlA REPI]‘%TS

CABES DETERMINED IN THE SUPRENE COURT
Edited and Publisked Weekiy by

BARGROFT-WHITHEY COMPANY-

. .
L. A, No. 20475. In Bank. Feb, 21,1988.)

QLIS P. VAN ARSDALE, Plaintiff and Appellant, v. JOAN
HOLLINGER et al., Defendants and Respondents,

[On henring efter decision by the Court of Appeal, Second Ap-
pellate Diatriet, Division Four, Civ. No. 20868 (240 AC.A, 1162,
58 CalRptr. 28) reversing in part aod affirming in pert judgment
of the superior court. Reversed in part and affirmed in part.}

[1] Btatutes — Construction — Alds — Proponents' Reports.—The
report of & commission whieh hes propesed e sistnle thet is
snbsquent]y adepted iz entitled to substaniial weight, in con-
struing the siatute, especially where the atatuis is adoptied by
the Legwhtura without any change whatsoever ami where the

- .--oommissien’s comment is brief,

- [2] Independent Contractors — Lizbility of Employer —- General
Rule.-~The “general” rule thot one whe employs an indepen-
dent contractor is not liahie for the misconduct of the Intter or
of bis servants while acling within the seope of the contract is
so far eroded that it is now primarily important merely as a
preamble to the catalog of its exceptions,

[33-3¢] Municipal Corperations——Torts-~Liability for Acts of In-
Aependent Contractor~—Undsr the tort lisbility provisions of
Gov. Code, §8154, & vity was liable, despite its contrretual

[} See Osl.Jur,2d, Independent Contractors, §15; Am.Jur, In-
dependent Contractors (Ist od §27).

[3] Nondalegable duty of employer with respeet to work which is
inherently or.intrinsically dangerous, note, 23 ALK, 1084, 1129.
1135, Bee also Cal.Jur.2d, Municipel Corporations, § 526.

McKE. Dig. References: [1] Btatutes, $176.5; 2] Independent
Contractors, §16; [3] Municipal Corporations, §437.5; {4] Inde
pendent Contractors, §24; [5] Menieipnl Corporations, §449(5};
[6] Master and Servant, §§ 2, 187; Independent Contractors, §§ 16,
85; Munieipal Corporations, 5449(5} {7} Automohxles and Other
Road Vehieles, § 308,
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delegation of responsibility for the reguired safety monsures,
for injuries reseived hy ils independent contraetor’s-employee
struck by & car while eradicating tralfic-lane warkings on &'
husy boulevard, where at the time of the aceident the employse
was anwittingly working cutside the proteetion of the safety
barrieys and the faguan reguired by the eondeact had not beou
provided, but where the undisputed fnets showed as o matier of
law that without speecist precauiions, the work was ohviously
“likely te create during its progress & peeuliar risk of phyiteal -
harm,” this imposing ou the city, under Resi. 2d Tortx, §416,
the nondefegable duty of due cave, here controlling over other

nandclegahility provisions in Rest. 2d Torts, §3 417, 418, 428,

Indopendent Contraetors—Liability of Briployer—Dangers In-
herent—Contractor’'s Bmployees—Employees of an indepen-
dent contractor comea within the word “others” as used in Rast.
24 Torts, § 416, providing for the liability of ibose who employ
an independent eontractor to do work whieh the smployer
should reeognize as likely to creste during its progress “a
petulisr risk of physieal harn to others™ unless special precan-
tions aretaken.

[5s, 5b] Municipal Corporations—Torts—Aetions—Instractions—

I5}

City's Duty of Care~In the trial of & suit by an independent
contractor's employee against o city for personal injuvies re-
ceived when he was struck by a euzr while doing contrnet
work-on & job which, by the undispuied faets, wos obvionsly
dangerous unless speeisl preenutions were taken,.it wes un~
necessary-bo instrued the juey on the duty of an invilor and the
conditions giving rise to such duty, but it was error to ingtruct
the jury, eontrary to the rule under Rest. 2d Torls, §416, that
the city’s duty of providing those precantions eould be satis
fied by eontractually delegating such responsibility to the eon-
traetor, and the error was prejudieial whare the eontractor was
aci.ua.iiy found negligent in this respect,

Master and Servant—Existence of Relationship; Instructions.
~The mere right te see that work is salinlnctorily mlnpiett-d

°7 ., dees not impose o one hiring an independent eoniractor the
“duty to assure that the mntmctnr’s work ix performed in cons

Tormity with all Lalior Code vafety provisions, sand in an oelion
poaikst & city by an indepenident contraelor's ewployee injured
while engaged on eontrawt wark for the eity, it was proper to
m:ltruet the jury ihal it was a giestion of faet whether the eily

. WAs an emplover within the eaning of that code nud 16 deay 2

requested instroetion that it was an emplayer as o matter of
Inw and therefare within the andin of the code®™ safely mlbes,
where there was evidence that it did nothing »ore lhrn exeg-
cise general superv ixion 06 brims abunt the satisUuetory cousple.
tion of the pru,}ccl and did mat regulate apezative dviails of the
work.

L]
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[7] Antomobiles — Operation — Actions — Instnctions Re-
fusal When Already Oovered—In so action ageinst  “ear
driver for persocal injuries received while plainti® was work-
ing on rood improvement- work, it wes unnecessary to give
plaintiff’s requested insiruction, that s driver of s motor
vehicle shell not follow & motor vohicla more closély than is
reasonnble and prudent” under the circumstances (Vob, Code,
§21708), where other instmotions given by the court told the
jury that & driver must exercise due ¢ars to aveid aceidents,
must be vigilant, and exercise such control that to aveid a eol-
lision he cazn stop as quiekly as might be required by eventual.
ities that would be antieipated by an ordinarily prudent driver.

. APPBAL from a judgment of the Superior Court of Los
Angeles County. Richard C. Fildew, Judge. Reversed as
to one defendant and affirmed as to other.

Action to recover for personal injuries. Judgment reversed
us to defendant city and affirmed as to other defendant. :

Rose, Klein & Marias and Robert B. Steinberg for Plaintift
apd Appeliant.

Roger Ame‘bergh City Attorney, Victor P. Spero, Deputy
City Attorney, Murchison, Cumming, Baker & Velpmen,
Howard C. Velpmen, Henry F. Walker, Soray, Gould &
Bowers and Bob T, Hight for Defendants and Respondents,

. Harry 8. Fenton, Robert F, Carlson and Kenneth G. Nallis
* 38 Amici Curise on behalf of Defendants and Respondents.

. PETERS, J—1In this sction to recover for personal in-
juries, plaintiff appeals from & judgment in favor of defend-
aunts Hollinger and the City of Los Angeles.

-Plaintiff's employer, Savala Paving Company, entered into
& contraet with the City of Los Angeles relating to improve-
eents on Century Boulevard, which has thres casthound lanes,
On the morning of the accldent barricades were placed:
across ths two outer lanes, leaving the center lane open for
traffie, and smaller barricades were placed along the lane
lines. Plaintiff und his foreman first eradicated the line be-
tween the center and the northerly jane. At the time of the ac.
cident they were eradicating the line between the ceater lane

and the southerly (curb) lans. The foreman was applying tar

ob ths line proceeding easterly, and plaintiff was following in
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a bent over position with his back tovm'd the traffic and put-
ting sand on the tar.

Defandant Hollinger testxﬁed that she drove south on Sepnl-' o

. veda Boulevard, that she turned left (east) into the center
lane on Gentury Boulevard behind a truek, that their speed
was 15 to 20 miles per hour, that the truck swerved to the left, .
that she then saw plaintiff bent over in front of her bt was wa.
" able to stop, and that she hit him with her right frong head:
dight. Plaintiff also testified that he was bent over at the time
of the accident. There is another witness who testified that
plaintift was standing at the lane line at the time of tha sesi-
dent. As 2 resnlt of the impaet, plaintiff was knoeked into the
&ir and came to rest abowt 40 feet from the point of impaet,

The investigating officer placed the point of impact at 207
feet east of the intersection of Sepulveda. Other witnesses es-
timated the distance at from 150 to 150 feet, but all witnesses
agreed that the accident oceurred at a point beyond the east.
ernmost of the barricades which had been placed slong the
lane lines. Along the line where plaintiff was working, those
barricades extended approximately 140 feet easterly from Se-

pulveda. Similar barricades along the line plaintif had
worked earlier in the morning extended 178 fest from the in- .
tersoction.
"In the contrast between the sity and Savala, the contrastor
. was required to furnish fences, barriers, lights and warning
signs as necessary to warn the public of duugercus conditions
resulting from the eontractor’s operations. The contractor
was also required to provide flagmen wearing red coais and
equipped with & red flag or sign. If the contractor failed to so ~
provide, the city eould do so at the contractor’s expense. The
contractor was also required to Parnish safety devices and
. safegnards to proteet the public and workmen from injury,
and, s addition to those preseribed by the contract and by
ia.w, to provide such further safeguards ss wauld be amployad
by a d1hgont and prudent contraetor,
"At the time of the accident, there was no flagman provided,
and plaintiff. was wea.rmg a red and blank shirt with grey
pants and was not wearing afaming red or orange jacket.
" “Phere was a city inspector on duty at all times to see that
the work was being performed aecording to the plans and
specifications and to call departures themfmm to the atten-
tion of the contractor’s foreman. The inspectors understood -
. that they eould tell the contractor to ‘eorrect any dangerous

oondmon due to the lack of" proper bameades and could sée
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that such eonditions were corrected. The senior inspector said

‘that apart from such dutiés, he had no right to tell, and did

not tell, the Savala employees how ‘“to do things, '’

The inspectors testified that, because buky streets were in-
volved, at least one lane had to be kopt open, and that the bar-

_ricades along the line between the lanes where plaintiff was

working extended only 140 feet from fhe intcrsection beeause
if extended further they would interfere with traffic t,urning

. right. There is also evidence that the city inspectors, in con-

sultation with plaintiff’s foreman, had decided how far east of
the intersection the lane line should be obliterated, and had led

. plaintiff, while working, beyond the barricades withoat warn- B

ing him of the danger.
In response to special interrogatories, the jury found that
the pity and defendant Ilollinger wers not negligent, that

_plaintiff wns not contributorily negligent and that plaintiff's

employer was negligent.

Section B15.4 of the Government Code provides: **A public
entity is Hable for injury proximately causcd by a tortious set
of omission of an independent eontractor of the public entity
to the same extent that the public entity would be subJect to
such liability if it were a private person, . . ™2 :

The language of section 815.4 of the Government Code is
clear, and the conslusion is incscapable that it requires that .
we look to the sity’s undertakinf and determine whether a
private person engaged in such in undertakmg would have
been. linble for the tortious acts avd omissions of an independ- ..
ent contractor, _ o

Scction 815.4 of the Governme at Code was adopted as pro-
posed by the California Law Revision Commission without
changc {See 4 Cal. Law Revision Com. Rep. £39) The com-
mission’s econument to the seetion in its catirety states: *“'The
California courts have held that publie entities—and private
persohs, too—mnay at times be liable for the acts of thecir inde-
pendenf contractors Sayder V. Solithern Cal. Edison Co., 44
Cal.2d 793, 285 .24 012 (1955) (diseussing gemeral rnle‘j :
Los Anye!ss County Flood Conirol Dist. v. Southern Cal. Bidg.

© i8astion 8164 of the Government Code provides: P A puhhc enlity iz
Hahio for injury. proximately cavsed by & tortious aet or omission of an
indcpandent ‘contractor of tho peblic entity to the mara extent that the
public entity’ wonld be subjest to such Hability if it were a private
porson, ‘Nothing in this scotion subjecta-n publie entity to Lnbility for
the aet or-omigsicn of an independent tunirsctor if e pul:lic entity

. wonid not Fave been labls for.the wjury bhad the aot or omilmon bm

that of an seployes of the publie entity,’?
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. & Loan Assn., 188 Cal. Appzd &50, 10 CalRpir. 811 (1961).

This gection ramns that lmhility Under the terms of this seo-
tion, though, & publie entity eannot be held liable for an inde-

pendeni contrastor’s aot if the entity would have been im.. '

mune bad the uet been that £ 5, publis employce.”

[1] Raports of ns which have proposed statutes
that  ave auhnaqumﬂy mdepu:l are emiitiad to sshstantial
weight in consiruing the (See e.g., Unitéd Binles v.
Notional ity Lines, 357 1.8, 78, 80.-84 [98 L.Bd. 1298, 1298-
1230, 69 8.0t 9ssj;vmqsm=rd.Mv.mm
I-“.Zd 815, 821, fa, 10 [83 ALR23 O] ; Stauflir v. Ezley,
184 F.24 962, 954 Instituie of Iiving v. Tm&&&yofﬂ'&rt—
fﬂrd,laaﬂnnn.%s [50 A.23 822, 825] ; Lawis v, Smith’s Bs-

tats, 180 Ind.App. 890 (1 N.E.&liﬁ?,ﬁﬁl ; Harris v. Shan-

mmxm.m
Mn.%%[lﬁli .2&51‘} 620] ; Pifth Ave. Bank v, Colgate,
120 NY. 331 [34 NE. 799, 302, 8 LR.A. 712]; Biate
ex reol. Olson v. ,73 8.D. 120 [%NW%M'
9275281 ; 820J-S.?5?) : ispnmaularlytmewherothe

sion’s comment is brief, bmmmmhasitmﬁonthmu
ordinarily sirong resson to believa that the logislator’s votes
mebm&mlaxgamam#enponﬂaexphnmdthom
mission proposing the hill.

Theaomm:mhue&téd ny&rv.smmml.ﬂ&m

Co., supra, 44 Cal.23 793, as *‘discossing general rule,” and
!-‘:*wemmtlookmthsmaa,thapmntmwemmmm
‘mmﬂymdﬁahﬁﬂ@nﬁspﬁﬂh&ﬁtyfo@me{mm :

contrastor.?

mumiaﬂmrﬁwnMntheforﬁe
torts of an independent sontrastor and a few of the cxeep-
unmtheeourtmﬂuymmuuﬂthsmﬁﬂmhwm
thmam '

2In Swsyder amployees of po indeposdent comtractor of Mnﬂm
Southern California Edison ﬁompw ward injurod when 3 pole for
power Haes which wos ivstalled by the independent cemiraeior tall
In ravmm a judgiont for| the dcfondant, the court held that th
fm?-rmﬂr inm#tad the jary that the dpfendant wuh!
ut be lichlas the mﬂnpc t zoatraetor's fzilurs to somply with
eavtain gafolty rules unldess i oraqwl the indepandent eosiragtor te
violate the rules, The eourt further bold that the trial court in eftect

22 173, 718) ;sm- v. Joknson, 278

id adopted by the Legisla. -
ture without any change whatsoever apd where the oommis- -

.
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b ﬁrmm-mqtn[ lisbility i

| a£ m.ﬁmé suthority of the'#.mpln;qor over the work, and

spparent hir of & role which would held
' ﬁrﬂmmer.ofm&mtmgmmw

S

' umwaﬂmwmhammm .

“ ‘{There u-e] enrmn EXCED and apparent
which, with iner wmmm;mm@ug;

Hiability, Bhat s, lisbility for the missendust of the independ-
a0t contrastar and his ssrvants although the eonttastes has
Mmm&mmﬂ‘fnﬂtimﬁa&rdw
mwmmmﬂpohwtnnmhmﬁm

,drhkfrnhthemaﬁmmﬁm'mrﬂmtwprmw
sonsidarationg, i1 fast, constituts sueh a powerful argiment.

for the liahility of the employer of an independent contrastor
3 thnltmﬁmhighty irahia for the courta to adent the
"“rite of Yialilily and' confine nonlisbility to & fow exceplional
cascs. This, the American sour least, have not yet Hone,
but there id: every resson to that soynd social poliey

- will induse the couris to malke Iy '“erim-oudsupanﬂmmk
" of nonliability in thiv eless of

‘”’l‘haﬁrntmuinemn! is ‘ltrfurmimn&n@tﬁm :
ing )¢ coniraetor or his employees in the case of the so. -
. nandslegable’ duty, Where the law imposes a definite, -
s¥irmnative duty upqn one by 1-of his relationship with
sﬁan,wkﬁhu'uwmgror istor of land or ehattals
or in nome other eapacity, such nemmmnptmapaﬁahﬂ-

ity for & failure to perform the & ﬂmnim by enirusi-’

ing it to an independent contrastor. . t is immaterial
whether the daty thus regarded 2 "nondelem'bla“ba imposed
by statnts, chavter or by eommon law. Thus where a voilroad
company was required by stat ) to eonstrust fenecs along its
right of way and it employed a/ccntractor to constroot the
fences, the eompany was liable for the loss of & gow killed by -

“ ‘ rmos!thceonmm:lhﬂunwbuﬂdﬂwfmwmm-
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-broad pringiple has been app

* .in olearlig lond; ta the &
-+ ‘and to several athar t;vpas :
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. qmrad by the statuto, The snm:e rule applies tothe dma:m- :

posed upon railresds to ereot gatod at. erminm to ounstinet

eattle guirds, and to mainiain crossings in good eondision. So,
too, the owrer of [and is Huble for the Juilare of an h&epo:b
dent. gontracior to porfomu ative daties i foward invitess
and otliers tn whain the OeeUDINT is baund to htsp hisg pwmnu
in nreamnahly safe condision. | o
- ‘Y4 Another large grotp of iuwcu prodieata lmb:hty on the .
part ¢f the emplayer of an independent contractor for the mis.
conduet pf the latter in the perfntmnauce of eortain ‘*intrin-

sically ‘Gangerovs’’ work. The poliey of alloeatiqg to the gen-

eral entropréncar the rikks i i ident to his. astivity is pbviows .
- when the setivity enrries wil
~ third persons, | . {’!‘]ha pri n:xple may be gencrulized that

“it extraordinary haserds to

one who employs’ an independent: contrnctor to perform weérk -
whiely s either axtra-hagnrdoun wnless sfecinl presantions are
taken pr.which is inherently dangerons i dny svons is liable
for wegligones on the part of the independeiit sontraetor or
his servants fn the fmproper performanee of the work or for
their negligent failuve o take {the NOBERRAEY prmm This

jod not only to cxeavations on
blio highwey as well, to blast-
jon of 5 dom, to the wae of five
ition of walls andl old byildings,
‘ intrmsmily dangerous enter-

Pprisés.:

: *“Iabathafmmvem&ammmmmm

ployer of an independent cotractor is liable for the negli-

genee of the contragior or lnslsum:m there is the limitation

that such lmblhty extends only to nealigence in the failing to
take the messar,v precautions, failing to adopt a mwmbly

‘safa method. oy in failing to preduce a resudt which it is the

d‘&ty of the empluyer-centracten to have ntiained. Such linbil-
ity “doen nob erdinarily a:wxh'iul to so.enlled *‘colinteral” or

“ensm * negligenee on the part of the eontracter or his ser-

vantsin the peefeciunce of the operative detail of the work.

The no;,*hgmlu. for which the empisyer i liable, as gonoral en- .
trepreneie, Dutsl be such as §s intimately connceted with the
work athorized and such ax jx reasonably Hukely from its na-
ture. Negligence in the daing ol ordinary acts, not necssarily
incidental, but only accident. iy connected with the wark, do

private property, bat an the
ing operations, to the

" not fah) within the holley of the Inw which imposes the exira-

ordinary lability apon the am P‘loycr ' }
“ 4 The dlstmetmn bctween ‘eollataral’’ or “cawual” nogli-

r
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gence md negligence of tho eommwr 50 mumntely connecbed

with the work to be done that the employemtmme is jiable

‘thepefor is & shadowy ono at best.” (Marper, Law of Torts

. -(1933), §204.)."" (Snyder v. Kwtlum Cul. Edm Co., wpra,
44 Col8d 768, 795-801.) . J

The. prophemy of Pratmr Harp#r qnated in Snyder has

mtopm.thee:capﬁmntom tule of nonliability~ °
. «have contifiued to be expanded, - % Mpainmdnutmm

mibofmhm&bﬁo!them__._] t Socond of To '
"mmnmandﬁ. have 50 far e ﬂm-

? that 13 san now be said 1o ba ganerﬂ'm}yin
&emwithap;ﬂwﬂwhemn gmdrmmufound!nr
anmit.&smﬂiﬁ Povific Pira Ins. Ga.
V. w Builer & Mlg, Co., 201 Minn, 500, R77 N.W. 225
{1987}, ‘Tvdeed it wonld be proper  say that the rule is now
primsrily important a5 a preamblo to the eatalog of its excep-
tiona.” (Sauiso?rmseron'i‘om( ed.; 1064) . ¢81.) :

It is clear that the lihility of an e#ployer of an indeprndent
mmtar for the latter’s tortious eenduct is broad, and it
must be assumed that the Lugwhtum was awmre of the extent
of the Uability.of enployers when, by adepting scetion 813.4
of the Government Code, i choss w Shnnsexaepfaan ot vele-
vant hive 1o wiva the delerus of sovereign imiuunity i eates

imvolving tortions souduet of pendont. eantractors, In.
matanase, & tlaim Shat applisotion. of the numerous

and broad mpam ta the se-called gonersl vis of nonlinkil-
“ity will result in great liabilities of biid entitica for injuries:
~ eaumed by tortious conduet farnishes no binsis fo depart from
ﬁwse exeapﬂans or to refuse to apply then in.the instant ease.

Thefé are numerons. emmidarnhon# which have led courts to
depart Tom the rule of nonliability of & private smployer far
the toits bf an independant coutractor. Some of the prineipal
ones sre that the enterprise, notwithstanding the empioymant -
of the independent contsiictor, remains the employer's because
ha in the party primarly to be beneﬁtfd by it; that ke selcots the
contractor, is free to insiut upon oiie who is ﬂmmmﬂy respan-
sible, and to demand indemnity from hin, that the insuranee
heoessary to distribute the risk is proporly a cost of the em-
ployer’s business, and that the pedfm-manee of the duty of
'meisafmumportuwetothapnmm {Bee Prosscr on

Torts, supra, p. 481;2H&rpar&n&James,TheLawof Tarts
(1956) p. 1408.) .

[8a] These eonn:derahom ave prweat here, and the in-
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stant case comes within at least ono of the well-resognized ex-
cepiions to the ruie of nonl'lal:d:hty for the acts of m‘indepen-.
deat eontractor. This cxeeption to the rule of nonliability is
for work dangeroua in-the abkence of special precantions. In
section £16 of the Restatemont Second of Topts, the exeeption.

- -is stated as follows: ‘One who empioys an mdependent oot -
- trastor to do work which the employer should resogiize as
Likely to create during its progress a peenliar risk of physicel

harm to others unless special presantions are taken, is subject
to linkility for physieal harm ¢avsed to them by the failure of
the contractor to exerelse rejeonable care to take such pre--
eautions, even though the employer has provided for sueh

. precautions in the contract or dtherwise,

In Courtell v. MoEacken, 51 Cal.2d 448, 456-457 [834 P.24
870), it was held that sestion 418 of the angmal Restatement
of Torts was applicable in California. Section 416 in the Re-
statemont Second of Torts differs from the original in that the
words ‘‘likely to create during its progress & physical risk of
physicsl harm'' were substitoted for “necessorily reguiring
the ereation doring its progxzm of a condition invelving a
peculiar risk of bodily barm.’! The change is immaterial here

‘beeanss the undisputed facts meet exﬂler test.

[43 . ’I'Iﬂs couzrt has held thn.t. etployess of an mdepandmt .

- eoniractor eoms within the word “‘others’ &s used in sections

413, 414, and 428 of the Restatement of Torts, which like sec-
tion 416, set forth rules relating to the Hability of cne hiring an
mdependmt eontractor, {Ferrel v. Safway Sicel Scaffolds, 57
Cal.2d £51, 665 [21 Cal.Rptr. 575, 871 P.2Q 811) ; Woolen v.
Aerojet Gcneral Corp.,, 57 cw.am 410-411 [20 Cal.Rptr 12,
369 P.2d 708} ; Austin v, Riverside 'Portland Cement Co, 44
Cal2d 225; 235234 {282 P.2d 69]; Snyder v. Souiliern Cal.
Edison Co., swpra, 44 Cal.2d 793, T98 et seq.) There is no rea-
son. to hold otherwise with respect to section 416, In Woolsn
w. Aerojes Goneral Corp ., suprs, 5T Cal2d 407, 411, we disap-

proved a statement fn a Court of Appeal case thai. tha word
“others’! 4s nsed in seetion 416 of the Restatement of Torts
docs nat- include employees of an independant contrastor. It

has recently been held that seetion 416 of the Restatement of . -

Torts is applieable in California in an action by an employes

“of the independent contractor: (MeDonald v. City of Oakland,

233 Cal.App.2d 672, 677-678 148 CalRptr, 799]), and other -
‘jurisdictiona have extended the liahility of one who hjres an
indepen-lent contractor to do dangerous work to the emp}pm

- of the contractor {gee 23 AJ;.R. 1034, 1128-1135;.
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[t} Under tha undispmﬂ. fa|ets the conditions prece-
dent to the nondelegidle duty zmpﬁsed by section 416 appear

a2 s matter of law. The undartaking here was to eradicate-the

markings of the white linss on a busy street while one of the

*~three lanes was kept open to Absent special precan-

tions to keep the traffic proceeding on-the open laxs from go-
iugmtotheotherhnaa,thnworkrashlgmydmmm
neosieity for such precautions wes

was obvions befors the work cormy . The contraet of the -
eity provided for special precanti bat under the plain

) hngmgaotmuunﬂsthmdmmﬁsatﬁyﬂ:duty The work

“hare is gnalogons to that considered by the Restatement Sec-
mdmmdimmmﬁmumnﬂﬂ showing that the
section applies to the danger of  injury dde to vse of &
highmy‘beeauseeifaﬂmw  bighways ¢r to warn
motoriats ¢f dangerous cundstﬁons on or adjoining highways.
(Bes Rest. 24 Torts, § 418, nius.l,ﬂ}

For the foregoing reasons it is flear that under the undis-
-puted facts the oity had a non 2 duty to exersise doe

* eare, that an employea of the in ependent contrattor espnld

recover from the city for bresch £that¢1uty,andthatthe
gity could not avoid that dnty bjr ing an indspendent eon-
tracf.or ] L
{Sa] In the mstant case, the t:r}al eourt, after advising the
jury thet if the contrastor had takén eontrol of the premiges
“the eity '“woild have no ohligatxon toward persogs in the posi-
tion of plaintiff,” stated that tha;e was an exception to the
rile, The court instructed the j that, one who employﬁ an
indepandenteantracwrto do work which the employer in the

. exercise of ordinary care should yecognize as necexsarily ure-

- ating, durmg its progress, conditions eonfaining an unreason-
able rigk of maur;r 1o others, mmless speciai precauiiona are
. taken, is lisble for i injury proximstely caused to them by the
sheente of such precautions,’’ if #he exaployer either fails to
provide in the contraet that the contractor shel] take such
preca.utacn,s, or fails to exerciss o}*dmary sare o provide in
some other manner for the taking|of such pmauum"' The

" eourt then peinted out that the ciky had provided in its con-

teact with the independent- contrdstﬂr for the talﬂng of eer-
taanpraeannuns.
The imstruction properly recognszes that Liability of the

.Tb?&hhmmtmammﬂmda#&ammmmtoi

inkerant in the work snd ~




Y

260 s VmAnsmm v, Horrxges : _{BBA.G.'

city could be predisited on:the ground that the work was .
dangerous in the absence of special preeautions. The latter.
part of the instruetion, wheh glwn without qualification in
_ the circumstances of this case, is cloarly erromoous, however,
*  beeause when read with the 1ntm{1uctory part of the insiruc-
tion, it tells the jury that the mty s duty in this reapect may
- be s.me,ﬁed by merely providing in its contract for the spesisl
proecauticns. Under section 416 of the Restatement Second of -
. Torts, as we have seen, the city is lable for the failute of the
mdcpcndr-nt contraetor to ‘take spesial precautions even.
though it has provided in ms contract for the taking of the
precautions, :
The fact that plmntdf did 'not request. an instraction in. t.he
langusge of seetion 418 did not justify the eourt in giving an
instruction erroneously Lmiting the city's duty. Morcover, -
plaintiff requested general instructions that the eity had. a
duty of due care. Binee thg nondelegable duty applics 35 a
matter of law, sueh ins 018 shaul& have been given, and
it waR not necessary to uwwuet on the conditions which give
rise to the duty. )
In the eirenmstances of ﬁ\is case, where the jury found that
the contrantor was ne"hgenn the error in t.he iostruétions swas

- pre]udlmnl

[30] * Upon retrial,* if the evidence bearing on the issue of
duty 7% uncitanged, plmntu’t' ‘will be entitled to an instruction
stating that the city had a m;nd:elegable duty af due cirve, and
for this reason it IR unnecessary to determine whether an em-
Ployes of an independent contractor is among those whe ean
recover for breach of the nopdoiegmhie dutics set forth in see-

-tion 417 of the Restatercni Beeond of Torts dealing with work
done in & public place and seetion 418 of the Restatement Sce-
pnd of Torts dealing with the nondelegable duty to maintain
‘publie highways or to deteraine whether section 428 of the
Rostatemont Sccond of Torfs dealing with the- nom’lelcgahla
duty relating to work mrnccl on under publie franchise is op-
placn,hle  (The Reatntcmmt reeognizes that the exeeptions

SAMhough the jury in rcspimm tn .ntmrogatonu fonnd thnt the nde-
pendont contrnetor was 1mgh;.tmt, the nature of the negligence was not
set forth by the jwy I ity angwers to the mtmngwm and t'ho
answers do rot show whethor the sontroctor’s negligente was the
mnm rag’ of plalutiff's injuriss. Yn these cireumstances there Ja no -

besis for 4 roversd with direetiods. It ma.u:s foy the jury to determuine
whether the city brenchod its d\z|larami, sc, whether much breach was
the proximate sanse of plantiff’y injuries. -

Elgetion 417 of the Roestaternent Becond of Torta provides: “*One who
employs en indapendent contrastor o fo work in a public pln.oa which

-
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stated therein to the rule of nonheihﬁit.y overlap so that in the

-ordinary ease two or more of the ‘exceptions will be applicable.

(See Rest, 24 Torta, Introductory Note to ch. 15, Topic 2)) .

—_.' ~[Bb] Theapplicability of the. dugv of care a8 a matter of Jaw
also makes it unnecessary to consider plaunhif‘s clajm that the
" trial court erved in refitsing to mﬁtrnet the jury on the duty of

an invitor and the sonditious giving rise tosreh duty.
[B} Plaiitiff atio urges that the eourt-erred in retnnmg m

. instruet that the eity was an einployer as a matter of law and

that certain sections of the Labor Code establishing ‘safely -
rales were therefore applicable tofit. The court instructed. the
jury that it was & question of fact whether the eity was un am-

‘ployer-as that term was defined in. the Labor Code. The mere

right to see that work is satmiacmlg completed does not ir-

" pese upon one kiring an mdependent sontractar the duty to

assure that the contrastor’s work is performed in econformity
with all sefety provision. {Kuniz ¥, Del E. Webb Consir. Co.,

'57 Cal2d 100, 106-107 [18 CalBptr. 527, 568 .24 1271.)

There was evidence that the city did nuthmg‘ mote than exer-
oise general supervision and eontﬂnl to bring about the satis-
fastory "completion of the project and did net regulate the -
operative details of the work and, if the jory found that this -
was all that Wiis dorie by the city, the Labor Code was not the
mossird of Ms esponsibility. (Woolew v. Amsat Gzﬁmﬂ

. ’ﬂm'p,:upmjﬁ’rcawdm 413)

[‘7] A.Il to defenﬂant Hnllm'*élr plmﬂt:ﬂ* nrgues that the

un}nll larntuly &’mo inwlm 4 risk of m::!ﬁng the pliyslest eonditish of °
‘the $ltce dongorova Zor the ubs of mombers of tha ynblie, fa - subijoet to
Hability for phyizhl lisrm eaused to bora of the pubiis by o »egli-
gent ast or omiskion of the contractur whieh mkcu ﬁm ph:aacal anmb
d $he plnen dungorgar for their uee. !’ |

Seetion 418 of the Restatement Besoud of Toﬂs ﬁmﬂlhes 4#{1) Omn

" who iemnder » duty to construet or waintuin & highwny in reasprably

rafe condition for the use of tho pu il ‘who entriinly jts construe-

“tion, mpdrtennnes, or rdpalr to an lui ndent contractor; s imbieet to

the samio Hinhility for physizal harm to chom namz the bighwey whils
work, causcd hy the neglipass
#nilore of tho contraetor to mmake 16 rdpspnally safe Yor travel, as though

' the employer had retabied the work in own hands,

£6{2) Tho satotont in Subevetion (1) applies fo any pinca which is_
maintaivod by a govemmont for the usé of publle, it thy governmcnt 1a
unilor the satse duty to malntadn ik dui repdonaldy safp mﬂlm os 5%
uawtho‘gbmmmuethamﬂhﬂnnﬂmh&h

Boetion of the Rowtatoment of Torts prevides: "!m indi-

" widwal or & sorporation earrying on an activity which can be inwfully

oarriod om ouly wnder a franchine frankul by publie authority and whish
involves an dRreasmable sk of to othore, ia suhjoet to Liability

*for physiead iarm ssused to suck othora h;r tho neshgcnea of & contrastor

mylwedtodomkhwrﬁngoathq
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court improperly refused to instruet the jury in the Janguage

of section 21708 of the Vehicla Code that 2 driver of & motor
vehiele shall not follow ancther vehicle more clogely than is
“"reasonabie and prudent” under the circumstances. How- -

- ever, other instructions given by the conrt told the jury that a

driver must exereise dug care to avoid accidents,-must be vig.
ilant, and exercise sndh control that to avoid & collision -he
ean stop as quickly as might be required by eventualities that.
would be anticipated by an ordinarily prudent driver. In view
of the instructions given, it wes npnecessary o instroct in the
words of the statute. (Cf. Tosstan v. Newman, 37 Cai.2d 523,
525 [233 P.2d 1]; Hughes v. Ha#.Doudd, 133 Cel.App.2d 74,
80.81 {283 P.24 330} )

The judgment is reversed as to defendant City of Los An-
geles and affirmed. as to defendant Hoilmger :

Traynor, C. J,, TobrmerJ Mﬂsk J., and Snilivan, J,; con-
surred. .

BURKE, J.—1I eoncur ia the qudgment of affrmence & to .
defendant Ho]]mger and of reversal as to defendant eily. The
evidence would support a jury ﬂndmg that the éity had re-

tained some control over the pre where plaintiff's injary - -

oceurred. Accordingly, I beliove the court erred to plaintiff's
prejudice in refusing to give his requested instruction setting

~forth the Habilities of the City as an invitor in case the jury.

did so find, and that plaintiff is entitled to a reversal on that
ground. (See Austin v, Riverside Portland Cement Co. (1955)
44 Cal.2d 225, 233 [4] [283 P.2d 69] ; Kunie v. Del E. Webb
Contir, {;'a (1961} 57 Cal.2d 100, 1p4 [18 Col.Rptr. 527, 368 P,
¢ 127)

Howuver, issues relating to the ﬂ:eury of tort liability of one

" who #ngages an independent contrsetor found in section 416,

Rastatéfqent'Seeond'of Torts, are not properly befare thix
sourt. That section comes into play only if the work involves a
peenliar ik of bodily harm. Plaiatiff did not request 2n in-

- struetion hased on section 416, and'in his brief states that dar-

ing trial he did not contend that the work in which hs was en-
gaged crested an unreasorable risk of injury. He should not be

_permitted to raise the point for the ﬂrst time on appeal.

Mecomb J., enncurred




