A 9/6/68

Memorandum 63-7S
Subject: Study 44 - Fictitious Business Names

The attached tentative recommendation has been prepared to
effectuate the Commission's decision that the publication requirement
of the fictitious business name statue be eliminuted und the statute
be otherwise revised. The statute substitutes for publicetion a
requirement that a copy of the fictitious business name statement be
posted in each place of business to provide meaningful notice to the
public. (Hew York has a similar requirement.) In addition, the county
clerk would be regquired upon reguest to furnish summaries of filings
under the statute, the expense of preparation of the summaries to be
paid by the perscn making the request.

At the meeting, we plan to discuss the general scheme of the

statute and then to consider and discuss each section of the statute.

Respectiully submitted,

Jack Horton
Junior Counsel
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WARNING: This tentative recommendation has been prepared by the staff
of the Law Revisgion Commission to effectuate the Cammission's tentative
"decigion that the publication requirement of the fictitiouns business name
statute be eliminated and the statute be otherwise revised. The draft
has not besn considered by the Commission and does not reflect the views
of the Commission.

This tentative reccmmendation includes an explanatory Camment to
each section of the recommended legislation. The Comments are written
a8 if the legislation were enacted. They are cest in this form because
their primary purpose is tc undertake to explain the law as it would

exist (if enacted) to those who will have occasion to use it after it is
in effect.






TENTATIVE RECOMMENDATION
of the
CALIFORNIA IAW REVISION COMMISSION
relating to

FICTITIOUS BUSINESS NAMES
BACKGROUND

Since 1tz enactment in 1872, the California Civil Code has contained
provisions regulating the use of "fictitious” namesl for business pur-
poses, Although the filing and publieation requirements imposed by the
so-called "fictitious name statute"--Clvil Code Sections 2466-247T1--have
undergone minoy changes cver the years, the essential features of the
system have endured for almost a centugy.

The statute requires every person or partnership transacting

1 A ®fictitious” name is one that does not include the names of all the
partners or the name of the individual owner of the business, Inclu-
sion of the surname of each partrer or of the individual owner is
sufficient, See Pendleton v. Cline, 85 Qal, 142, 24 Pac, 659 (1890)
(partpers doing business under name "Pendleton & Williams"); Flora v.
Hankins, 204 Cal. 351, 268 Pac, 331 (1928)(partners doing business
under the name "Flora & Mshedy' ); Kohler v, Stephenson, 39 {al. App.
374, 178 Pac. 970 (1919)}(1individual doing tusiness as "Kohler Steam
Taundry'}. The cases are not completely consistent, but it appears
that & name is not a fletitious name merely because it includes the
word " M re Vagin v. Browvm, 65 Cal. App.2d 504, 146 p.2d .
923 (1944 )(individual doing bueiness as "Vagim Packing Company ™ 1s not
using a fictitious name); with Anderews v. Glick, 205 (al. 699, 272 Pac.
587 {1928){"Andrews~Cordano Plumbing Company"); Collection Berviee Corp.
v, Conlin, 98 €a%. App. 686, 277 Pac, Th9 g1929) "Allee Printing Compary").
See WITKIN, 3 SUMMARY OF CALYPORNTIA LAW 2265 ( )e _

~

2 ghe term "person” includes a corporaticn doing business under & name
other than the one set forth in lis articles of incorporation. ;
Berg Metals Corp. v, Wilsom, 170 Cal, App.2d 559, 339 P.24 869 (1959),

The statute does not apply to foreign commereial or benking
partnerships established and transacting bisiness outside the United
States. CIV, COLE § 2467, Wor does it apply to persons not maintain--
ing & place of business in this state. Moon v, Martin, 185 Cal. 361,
197 Pac. ?? {1921)l
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busginess in a fictitious name, or a designation not showing the names
of the persons interested in the business, to file a certificate with
the clerk of the county in which the principal place of business is

located and subsequently to publish the certificate in a newspaper In
that county once a week for four successive weeks, The certificate

mst show the names and residences of the persons transacting business
in the fictitious mame. A new certificate must be filed and published

on each change of membership in the firm, If a person fails to file and

publish the certificate required by the statute, neither he nor his
assignees may "maintaln" an action on any contract made or any trans-
action had in the fictitious name until hthe certificate has been filed

3
and published. The "plea in abatement" thus afforded to the defendant

3 lack of ecocmpiiance merely abates the action; filing and publication !
pending trial is sufficlent. Radneck v, Southern alif. ete, Co., ' :
184 cal. 274, 193 Pac. 775 {1920); Kadota Fig Assn, v, Case-Swayne h
Co., T3 Cal. App.2d 796, 167 P.2d 518 (1946). If the defense is
upheld and the action abated, the judgment for the defendant is not
res Judlcate in a subsequent action on the same cause of action.
Rolden v, Lobrovich, 153 Cal. App.2d 32, 31k P.2d 56 {1957). See also
Civil Code Section 2468 as amended by Cal, State. 1967, Ch. 257,
permitting filing and publication by a trustee in bankruptey, guardian,
conservator, executor, or administrator for the purpose of maintaining
an action to recover any sums due the bankrupt, incompetent, ox
deceased person or partnership that should have filed and published
the certificate but failed to do so.

4 The defense of noncompliance i‘s waived if the defendant falle to raise
1t. Bryant v. Wellbanks, 88 Cal. App. 1bl4, 263 Pac. 332 {1927).
Moreover, the trial Judge has discreticn to refuee to permit amendment
of the deferdant's pleading to raise the defense. Stewart v, San
Perpando Ref, Co,, 22 Cal, App.2d 661, Tl P.2d 1118 {1937).
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in such an action is the only sanction or incentive for complying with

the statute,”’

The fictitious name statute does not inhibit adoption of business
or trade names; nor does 1t prevent use of duplicate or deceptively
gimilar trade names. Rather, the courts uniformly heve said that the
single purpose of the statute 1s to prevent fraud or deception in commerce

by providing sources of information--the certificate on file in the county

clerk's office and, to a limited and transient exi;.ent, the newspaper
publication--from which persons can learn with whom they are dealing.6
After assessing the views of interested persons and organizations,
the Commission has concluded that, admitting its obvious shortcomings,
the fictiticus name statute contimues to serve a useful purpose. The

Commission has given careful consideration to suggestions that the

> Nothing precludes entering into contracts and transactions in the
fictitious name; the sanction i1s limited to maintaining actions on
such contracts or transactions. See note 3, supra. The sanction
does not apply to tort actions, Thompson v, ﬁgr—s, 116 Cal, App.
214, 2 P.2d 496 (1931); Relph v. Lockwood, 61 (al. 155 {1882).

Compliance with the statute is not & prerequisite to obtaining

loeal business or other licenses in the fictitious name, nor in
general is such compliance reguired to conduct in & fietitious name
one of the businesses or professions licensed by the state. However,
compliance is necessary to obtaln A license as a real estate broker
or salesman {Business and Professions Code Section 10159,5),mineral,
oil, and gas broker or salesman (Business and Professions Code Sec-
tion 10522,5), or theck seller and casher (Finarcial Code Sections:’
12300.2). BSee also Business and Professions Code Section 7540 {pri-
vate investigators, private patrol operators, insurance adjusters,
and repcseessors must comply with the fictitious name statute before
conducting business under a fictitious name).

6 See Andrews v. Glick, 205 Cal. 699, 272 Pac. 587 (1928); Bank of
America v. National F. Corp., 45 Cal. App.2d4 320, 114 P,24 149, (19M1);
Hixon v, Boren, 1lh% Cal. App.2d 547, 301 ».24 615 £l9555a See alsc
WITKIN, 3 SUMMARY OF CALIFORNTA IAW 2264 (1960){"The purpose of the
requirement is to make a public record of the individusl members of

the Pirm for the berefit of those who deal with them,")
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statute simply be repealed. On analysis, however, these suggestions

are directed to the ineffectiveness and awkwardness of the existing
legislation rather than to the central ides of providing s meaningful
source of information as to the realities obscured by business or trade
names, The Commission has concluded that a thorough revision and stream-
lining of the legislation can restore its effectiveness and cause it

again to serve the purpose for which it originally was enacted.

RECOMMENDATIONS

Persons su'bgect to the statute

The existing statute does not apply tc all persons doilng business
in California <under a fictitious name. Civil Code Section 2467 exempts
commercial and banking partnerships established and transacting husiness
in a place without the United States. The courts also have construed
the fillng requirements of the act to exempt any person whe does not
mintain a place of buslness within this state.?

The Commission recommends elimination of the exemption for “foreign"
commercial and banking partnerships. The exemption was provided in 1872
and has remained in the code with only a minor modification in 1873.

The reference to banking partnerships is now obsclete as only a corpora-
tion may carry on the business of banking in C::—:Llifc:-rnia'=1..8 Forelgn

commercial partnerships should be required to comply with the statute.

1 See Moon v, Martin, 185 Cal. 361, 197 Pac. T7 {1921).
8 ¥IN, coDE § 102.
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Persons in California normally would have greater difficulty in
obtailning information concerning foreign partnerships than in obtain-
ing information concerning local business enterprises. Sinece both
foreign and domestic enterprises would be treated equally, there would
be no discrimination against foreign commerce., The exemption originally
was hased on a similar provigion of New York law and New York has since
eliminated the excepticn.9

The Commission also reccmmends that coverage of the statute be
limited to persons who are doing business in Califormle regularly under
a fictitious business name and that the coverage of the statute be ex-
tended to all such persons, even though they may have no established
place of business within the state. The need for California residents
to be able to discover the identity of persons who do not have an
egtablished place of business in California seems at least as great
ag the need to be able to discover the identity of persons doing

business from a fixed location within the state.

Fictitious tusiness name statements

fhe Commission recommends that all persons and organizations
coveyed by the statute be required to file a fletitious business name
statement within 40 days after they begin regularly to transact business
in this state under a fictitious business name. The statement should
include all the information required by existing law and, in addition,
the address of the principal place of business of the person filing

the statement. Although the existing statute does not expressly require

? 8ece Section 2467 in 2 Haymond & Burch, Cal. Civ. Code Annot. 109
(1872);_%1'; 3 Rev. Stat. of N,Y. (Banks and Brothere 5 ed.)} 67
- with N.Y, Code Section WD,
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the address of the principal place of business, as a matter of practice

this information is included in the fictitious name certificate filed

under existing law.

Place of filing of statements

The Commission recommends that persons required to comply with the
statute contioue to file thelr statements in the office of the county
clerk of the county in which the person has his principal place of business.
If the person has no principal place of business in this state, Ffiling

should be regquired in every county in which he transacts business.

Publication requirement

Since 1872, each person filing a fictitious name certificate has
been required to publish the certificate in a newspaper once a week

for four successive weeks. A new publication is required each time 4

the membership of & partnership changes. A typical minimun charge
for the required publication is $18 and in some cases the cost of
pudlication is more than $200.

The publication requirment no doubt served a useful purpose when
it was first imposed in 1872. In that era, there were fewer
newspapers and the notices were published in the local papers that were
read. by the resldents of the loeality. Now, however, most fictitious
name certificates are published in legal newspapers rather than
those read by the general public. Morecver, more than half the -
certificates published are published in Ios Angeles County. In that

county approximately 20,000 certificates are mablished every year.
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The notion of the nineteenth century that newspaper publication
would effectuate the purposes of the statutd by adding to the body
of commnity knowledge concerning businesses and thelir ownership
is no longer accurate.

Under exlsting law, the fietitious tame certificate may be published
in any newspaper of general circulstion in the county where the
prineipal place of busineas 1s located. Thus, a perscon seeking to use
the pﬁbl:lshed certificates as a source of information must check
every newspaper of general circulation in the county if he 1s to have
a complete record based on the published certificates. As & practical
matter, this precludes use of the published certificates as & source
of information for all but a very few persons.

A survey made by the Commission im 1965 discloses thet 42 states
have statutes regulating the use of fietitious business or trade
names. ‘Thirty-three states do not require publieation in a newspaper.
Of the nine remanining states, California, Florida, Montana, and
Oklzhome require publication four times, Georgia, Minhesota, and
Pennsylvania require publication twice, and Nebraska snd North Dakota
require one publication. At least two states, New York ernd South Dakota,
once required publication but have eliminated this requirement.

Many credit agencies that meke uge of the infermation in fictitious
name certificates have advised the Commlssion that the publication
requirment serves no useful purpose. Similar reports have been
received from varicus public officials whose agencies frequently use
the fictitiocus name information for investigative purposes. The register
mainteined by the county clerk, rather than the newspaper publication,

is the source now used by persons who need information concerning

- g
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businesses operating in a fictitious business name.

The Commission bas ccncluded that newspaper publication of
fictitious business names serves no useful purpose that cennot be
better served by other means. Accordingly, the Commission recommends:

(1) The statute should require that a certified copy of the
fictitious business name be conspicuously displayed at all times on
the premises of each place in which the person is transacting business.
Section 6068 of the Revemue and Taxation Code already requires similar
poeting of sales tax permits. New York, the only state comparable
to California in size, population and bueiness activity, has, as
noted above, also eliminated publication and substituted posting. 0
Posting, unlike publication at the commencement of doing business,
gives contimuing notice of the neture and identity of the person
trensacting businese under a fictitious pame. Moreover, it gives
notice to those members of the general public who are directly and
imnediately concerned, i.e., the ones who are transacting business
with the person required to file and post. Posting also slmplifies
enforcement by enabling ready ascertainment of whether a particular
business has filed the necessary fictitious business name statement.

{2) The county clerk should be required to furnish to any person
who so requests daily or less freguent summaries or compilations of
filings under this siatute. Thus any interested person cen immediately
secure from one source complete and current information concerning
all filings within the county. A somewhat similar provision for the:
furnishing of .compilations of finsncing statements iz found in Section

9kOT of the Commercial Code.

10 See New York General Business ILaw § 130.% {19 ).
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Expiration of statement

To ensure that the information on file with the county clerk
and poeted by the person doing business is kept current and to provide
a means whereby the county clerk can dispose of obscolete certificates
in his files, the Comnission reccmmends:

(1) The fictitious business name statemdnt should be required to be
renewed at least once every five years. This retains the substance
of existing law.

(2) The statement should expire and a refiling be required
whenever any change cccurs that renders the facts set forth in the
statement inaccurste. The only exception to the laitter rule should be
that a change in the residence address of an individual or general partner
should not cause the statement to expire if the new residence address
remaing within the county in which the statement is filed. Under
existing lew, & new certificaté mst be filed only when there is

& change in the members of the partnerships.

Meintenance of fictitious business name records

The Coomission recommends that the county clerke continue to
be required to maintain indices of fictitious business name statements
that will permit determination of whether: (1) any business ueing s
specific business name has on file a fictiticus tusiness name statement;
(2) any individual, general p ertner or corporation is listed in any
fictitlous business name statement; {3) a statement of abendonment of

uee of a specific fictitious business name is on file.u""

i Civil Code Section 2470 presently requires each county clerk to keep .
a "register" of certain of the information contained in the fictitious
name certificates. This requirement would be superseded by the

requirements recommended in the text.
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The Commission recommends that the statute set forth only the

function of these indices. mg will permit each county clerk to

T

use that system best sulted to the resources and needs of his county.
Generally, in the smeller counties relatively simple alphabetical
indices will eatisfy the réquirement; however, the statute should
also permit the use of sutomatic - data processing equipment where
availeble.

In 1966, Civil Code Section 2469.2 was enacted to permit the
removal of obsclete fictitiocus name cerbificates froim thelr files
after a stated period of time. The Commission recommends adoption {
of a similar procedure that would permit the destruction of (1)

flctitious business name statements, (2) statements of abandonment

of use of fictitious business nsme, and {3) the entries in the

indices relating to these statements.

Qbiaining cempliance with statutory requirements

Under existing law, the only sanction for failing to file a
fictitious name certificate is that no action may be "maintained"
on a contract made or a transaction had in a fictitiocus neme until
the certificate has been filed and published. As previously indicated,

this provision permits an mction to be commenced even though no

fictitious neme certificate has been filed and published; but, if the
defendant objects to the plaintiff’'s failure to comply with the
fictitious name statute, the action will be abated until the
certificate has been filed and published. If the defendant fails to
object either by answer or by demurrer, the objection is waived.

-10-




It is obvious that the existing sanction does not aesure that
information as to the ildentity of a person using a fictitious business
name will be awvailable in the principal t'pe of case where it is most
needed, i.e., where a person has a claim against a business operating
under a fictitious business ‘- name and needs to know the identity of
the person or persons conducting the business.

The ineffective and oblique sanction now imposed should be
eliminated. Instead, the Commizsion recommends that & person who
willfully and knowingly fails to comply with the fictitious business
name statute be subjected to & civil penmalty of $500, which penalty should °
be recoverable in a civil action brought by the county counsel, or if .
there is none,the district attorney, of any county in which a person
has transacted or is transacting business in violation of the statute.

Failure to comply with the posting requirement of the statute

should subject the person to a civil penslty of §25. Failure to

comply with the statute should not make veld or unenforceable any

transaction entered into by a person while he was not in compliance

with the statute.
Te provide an additional aid to secure compliance with the
requirements of the fictitious business name statute, the Commission F

also recommends that BSectlon 6066 of the Revenue and Taxation Code §

be amended to require each applicant for a sales tax permit who intends
t¢ trapsact under a fictitious business name to attach s certified copy

of his fictitious business name statement to his permit application.




Operative date

The Commission recommends that the cperative date of the proposed
statute be July 1, 1971. The date should be deferred for two purposes:
(1) to allow those persons who must cuﬁply with the statute & reason-
able time in wvhich to familiarize themselves with its new requirements;
(2) to give the county clerk sufficient time in which to eetablish
the necessary procedures. All perscns, including those who are in
compliance with Civil Code Sections 2466-24T1, would become subject
to the act on its operative date--July 1, 1971.13 However, e person
should be permitted to file a stetement in compliance with the new
act at any time after Jamary 1, 1371, and the statement so filed should

be deemed to have been filed on July 1, 1971.

Belogation of statute

The Commission recommends that the provisions dealing with
flctitious tusinees names be moved to Part 3 of Divislon 7 of the
Busineas and Professions Code which imposes "General Business Regulations”
relating toc "Representations to the Publie." Fictitious business name |
legislation is a type of business regulation. The present locetion
in the Civil Code in the title on "Partnerships" is inappropriate as
the statute deals with corporations and individuals as well as with
partnerships. Furthermore, the cther sections dealing with peartnerships

and limited partnerships have been moved to other codes.

13 svna Code Section 2469.2 provides that all fictitous .
name certificates that were filed prior to the enmactment of that
section in 1966 expire on Jarmary 1, 1971, and a renewal certificate ..:
mst be flled on or before December 31, 1970, to contime compliance
with the statute. This requirement will be superseded by the
requirement that a fictitious business name statement be filed
not later than July i, 1971. Thus, although it is recommended
that a rew filing be required by all persons doing business under
e fictitious name, many, if not most, of such persons would otherwise
be redquired to make a new filing under Civil Code Section 2469.2.
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Miscellaneous revisions

In addition to the major changes discussed above, the
tommission recommends other technical and relatively minor
changes in existing legislation in the interest of clarity and
precision. These changes are indicated in the Comments to the

proposed statutory provisions that follow:

The Commission's recomendations would be effectuated by the

enactment of the following measure:

-13-




§ 2k66

An act to repeal Chapter 2 (commencing with Section 2466) of

Title 10 of Part 4 of Division 3 of the Civil Code, to

add Chapter 5 {commencing with Section 17900) to Part 3

of Division 7 of, and to amend Sections 7540, 10159.5,

and 10522.5 of, the Business and Professions Code, to

amend Section 12300.2 of thé Fimancial Code,.to repeel
Section 26848 of the Govermment Code,.and to smend
Section 6066 of the Revenue snd Tayation Code, relsting to-

fictiticus business nares.

The pecple of the State of Califormia do enact as follows:

SECTION 1. Chepter 2 (commencing with Section 2466) of Titie

10 of Part 4 of Division 3 of the Civil Code is repealed.,

Comment. Chapter 2, consisting of Sections 2466-2471, is super-
seded by Chapter 5 (commencing with Section 17900) of Part 3 of Division

T of the Business and Professions (Code.

Note., The sections repealed read &s follows:

2466, Except as otherwise provided in the next section
every person transacting businese in this State under a fic-
titious name and every partnership transacting business in
this Steate under a flctitious name, or a designation not show-
ing the names of the persons interested as partners in such
business, must file with the clerk of the county in which his
or its principal place of business is situated, a certificate
subscribed and acknowledged in the manner provided in Section
2468 of the Civil Code, stating that nome in full and the place
of residence of such person and stating the names in full of
all the members of such partnership and their places of residence,

Such subscribed and acknowledged certificate imst be published
subsequent to the filing thereof with the county clerk pursuant
to Govermment Code Section 6064, in & newspaper published in the
county, if there be one, and if there be none in such county, )
then in & newspaper in an adjoining county. An affidavit showing

~1=




§§ 2466-2468

the publication of such certificate as in this section provided
shall be filed with the county clerk within 30 days after the
completion of such publication, but in no event shall such
publication be made prior to the filing of such certificate with
the county clerk.

2h67. A commercial or banking partnership, established
and transacting business in a place without the United States,
may, without filing the certificate or making the publication
prescribed in the last section, use in this state the partner-
ship name used by it there, although it be fictitious, or do
not show the names of the persons interested as partners in
such business.

2488, The certificete filed with the clerk as provided in
Section 2466 must be sipned by the person therein referred to,
or by the paritners, as the case may be, and acknowledged before
some officer, authorized to toke the acknowledpgment of conwveyances
of real property, by personelly appearing before such officer,
notvithstanding the provisions of Section 1195 of the Civil
Code. Such certificates may be executed on behelf of any such
person or partner by an agent, or at any time after the bankruptcy,
incompetency, or death of such a person or partner, by the
trustee in bankruptey or the guardimn, conservator, executor
or administrator of such person or partner for the purpose of i
waintaining an action to recover any sums due the bankrupt,
incompetent, or deceased persom or facilitating the maintenence
of an action by the partnership, of which the bankrupt, incom-
peteni, or deceased partner was a member, to recover sums due
such partnership. UWhere a business is hereafter commenced by a
person under a fictitious neme or a partnership is hereafter
formed, the certificate must be filed and the publication
designated in that section must be made within one month after '
the commencement of such business, or after the formation of
the partnership, or within one month from the time designated
in the agreement of its members for the commencement of the
partnership. Where the business has been heretofore conducted
under a fietitious name :or where the partnership

has been heretofore formed, the certificate mist bhe filed and
the publication made within six months after the passage of this
act. No person doing business umnder e filctiticus name, or his
assimnee or assignees, nor any perscns doing buelness s
partners contrary to the provisions of this article, or their
assimmee or assignees, shall maintsin any action upon or on
account of any contraci or contracts made, or transactions had,
under such flctitious name, or in their pertnership name, in
any cour: of this state until the certificate has been filed
and the publicatlon has been made as hereiln required.
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§§ 2469~2469.2

2469. On every change in the members of a partnership
transacting business in this state under a fictitious name,
or a designation which does not show the names of the persons
interested as portners in its business, except in the cases
mentioned in section twenty-four hundred and sixty~seven, a
new certificate muist be filed with the ounty derk, and a
new publication made as required by this Article on the forma-
tion of such parinership.

2469,1. Every person and every partnership transacting
business in this State under a fictitious nmme, or desigm tion
not showing the names of the persons interested as partners in
such business, who has filed & certificate and caused the publi-
cation and filing of the affidavit of publication thereof
according to the provisions of this chapter, mey, upon ceasing
to use that pame, file a certificate of abandomment of name,
stating the name in full and the place of residence of such
person, and stating the names in full of all the members of such
partnership and thelr places of residence. BSuch certificate
shall be sighed by the person therein referred to, or by one or
more of the partners, as the case may be.

Such certificate must be published pursuant to Government
Code Section 6064, in a newspaper published in the county, if
there be one, and if there be none in such county, then in a
newspaper in an adjoining county. An affidavit showing the
publication of such certificate shall be filed subseguent to the
certificate with the county clerk within 30 days after the com-
pletion of such publication.

2469,2, Every certificate of fictitious name filed under
the asuthority of this chapter shall expire and be of no further
force and effect at the end of five years following the first
day of Janmuary next after the fillng of a certificate of fictitious
pame with the county clerk in accordance with Section 2466, unless
at any time within 12 months immediately preceding sald date of
expiration o renewal certificate conmtaining all information required
in the original certificate and subscribed and acknowledged as '
required by that section is filed with the county clerk with whom
sald original 1s on flle. No such renewal certificate need Dbe
published unless there hag been a change in the information
required in the original certificate, in which event publication
shall be mpde as provided for the criginal certificate.

Bvery certificate of fictitiocus name heretofore filed with
the county clerk pursuant to Section 2466 shall expire and be of
no further force and effect on and after Jamary 1, 1971, unless
at any time on or after Jamuary 1, 1970, but not later than
December 31, 1970, a renewal ceriificate in accordance with this
section 1s filed with said county clerk.
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§§ 2469.3. 2471

2469.3, Upon the filing of a certificate of abandorment
pursuant to Section 2469.1 or upon the expiration of a certificate
of fictitious name pursuant to Seetion 246G.2 and following the
making of the entry required by Section 2470 the county clerk
may destroy the certificate of fictitious name the use of which
was so abandoned or which has expired, provided that mierofiln
coples are taken of the certificates and subsequently filed
before they are destroyed.

2470, Every county clerk mst keep a reglster of the
names of firms and persons mentioned in the certifict. es
Piled with him pursuant to this article, entering in 1phabetical
order the pamec of every such perscn who does btusiness under a
fictitious name, and the fictitious name, and the name of every
such partnership, and of each partner therein.

Upon the abandomment of the use of a fietitioue name, or
upon the expirntion of the certificate of fictitious name, the
clerk shall enter the fact of ebandomment or expiration in the
register.

2k7). Coples of the entries of a County Clerk, as herein
directed, when certified by him, and affidavits of publicaticn
as herein directed, made by the printer, publisher, or chief '’
clerk of a newspaper, are presumptive evidence of the facts
thereln stated.




§ 17900

Sec. 2. Chapter 5 (commencing vith Scetion 17900) is added
to Part 3 of Division 7 of the Business and Professicns Code, to

read:

CHAPTER 5. FICTITIOUS BUSINESS MAMES

17900. Fletitious business name defined

17900. {(a) As used in this chapier, ‘fictitious business
pame' means:

(1} In the case of an individusl, a name that does not include
the surpame of the Individusl or a name that suggeats the existence
of additional owmers.

{2) 1In the cese of a partnership or other association of
persons, a name that does not include the surname of each general
partner or a name that suggests the existence of additional owners.

(2) 1In the case of a corporation, any neme other than the
corporate name stated in its articles of incorporation.

() A name that suggests the existence of additiopal owners
within the mesning of subdivision {a) is one which incindes such
words as "Company,” "& Company," "& Son," "& Sons," "& Associates,"
"Brothers," and the like, but not words that merely describe the

business being conducted.

Comment. Subdivision (a) of Section 17900 codifies the definition
of "fictitious name" developed by the courte in interpreting former

Civil Code Section 2L66. See Vagim v. Browm, 63 Cal. App.2d 504, 146 P.2d

923 {1944 )(individual); Andrews v. Glick, 205 Cal. 699, 272 Pac. 587
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(1928)(partnership); Kadota Fig Ass'n of Producers v. Case-Swayne Co.,

73 Cal. App.2d 796, 167 P.2d 518 (1946)(unincorporated cooperative -

association); Berg Metals Corp. v. Wilson, 170 Cal. App.2d 559, 339

P.2d 869 ( 1959)(corporation).

The subdivision refers to "general partners" as defined in
Section 17901 in order to omit limited partnere of partnerships formed
under the Uniform Limited Partnership Act (Corporatione Code Sectione
15501-15531). As a general rule, a limited partner's name may not
appear in the firm name without subjecting the limited partrer to liability
as g general partner. Corp. Code § 15505. See alsc the Comment to
Seetion 17911. ‘
Subdivision (b) essentially restates existing law in defining
"a name that suggests the existence of additional owners.' Under prior l
interpretations the use of such terms as "& Co.," "& Sons,” and ™“Bros."
subjected a business to the requirements of the statute. See Swartz & I

Gottlieb, Inc. v. Marcuse, 175 Cal. 401, 165 Pac. 1015 (1917); North v.

Moore, 135 Cal. 621, 67 Pac. 1037 (1902); Byers v. Bourret, 64 Cal. 73,

28 Pac. 61 {1883). This subdivision does, however, eliminate the
distinction formerly drawn between "Jones Company” and "Jones & Company,"
and both names now require a filing under thils chapter. Contrast

Wetenhall v. Chas. J. Mabrey Comstr. Co., 209 Cal. 293, 286 Pac. 1015

(1930) with Byers v. Bourret, supra. As 2 practical matter, few

businessmen were aware of the former technical distinction and both terms
suggest the existence of additional owners. An individual proprietor
can still conduct business under a name such as "Kohler Steam Laundry"

without being required to register under this chapter. See Kohler v.

Stephenson, 39 Cal. App. 374, 178 Pac. 970 (1919).




§ 17901

1760l. General partner defined

17901. As used in this chapter, "genera) partner" means:

(a) 1In the case of a partnership, a general partner.

(b) In the case of an unincorporated association other than
a partnership, a person interesated in such business whose liablliity
with respect to the business is substantially the same as that of

a2 general partmer.

Comment. The term "general pertner’. is used in: Section 17900-:and
other sections of this chapter. '"Unincorporated asscciation" means
C any unincorporated organizetion of two or more persons, and subdivision L
(b} encompasses therefore--among others--joint ventures, marketing
cocperatives, syndicates, and Magsachusetts trusts. The qualification
of Section 17910 that the unincorporated essociation be transacting
business for a profit excludes govermmental entities and such nonprofit
associetions as labor unions, freternal and chartered organizations,

and the like.
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17902. Person defined

17902. As used in this chepter, "person" includes individusls,

partnershipe and other associations, and corporations.

Comment. The term "person” is used in numerous sections of

thies chapter.

-21-




$ 17903

17903. Registrant defined

17903. As used in this chapter, "registrant” means a person

who ie filing or has filed a fictitious business name statement.

Comment. The term "registrant” is defined to avoid unnecessary

repetition in the various sections of this chapter.

-2~
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17910. Person transacting business in fictitious business name to file
statement

17910. Every person who regularly transacts business in this
state for profit under a fictitious business neme shall:

(a) File a fictiticus business name statement in accordance
with this chapter not later than 40 days from the time he commences
to transact business in this state under the fictitious business
name; and

(b} File a new fictitious business name statement in accordance
wlth this chapter on or before the ¢ate of expiration of this

fietitious business name statement.

Comment. Section 17910 requires every individual, partnership,
or other association of persons, and corporetion that regularly traneacts
business for profit in this state under a fictitious name to file a
fictitious business name statement. The language cof the section--

"person who regularly traneacts business in this state for profit"--
excludes from the coverage of the statute any person whe only occasionally
transacts business in California and any nonprofit organization.

Two exemptions from the Piling requirement that were recognized
under prior law are not contimued under this chapter. See Civil Code
Section 2467 (superseded by thie chapter){commercial or banking partner-
ship established and transacting business in a foreign country) and Moon
v. Martin, 185 Cal. 361, 197 Pmc. 77 (1921 )(person not maintaining a place
of busipess in this state).

The 40-day period provided for filing the initial fictitious business

name statement parallels the 40-day period provided in Corporstions Code

-23-
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Section 15700 for designating an agent to receive process on behalf
of & foreign partnership.

See Section 17916 and the Comment to that section for a description
of the circumstances under which a fictitious business name statement
expires, Filing a new statement also extends the effective period of
registration from the date of the new filing. See Section 17916.

Bection 6066(1) of the Revenue and Taxation Code also requires every
person tmﬁ!ncting business as a seller under a fictitiocus name to attach
a copy of the statement required by this chapter to his application for a
sales tax permit.

-24-
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O

17911. Contents of statement

17911. The fictiticus business name statement shall include
the following information:

(2) The fictitious business name under which the registrant
transecte or intends to transact business.

{b) Whether the registrant is (1) an 1individual, (2) &
domestic partnership or other domestic unincorporated essociation,
(3) & foreign partnership or cther foreign unincorporated associa-
tion, (%) a domestic corporation, or (5) a foreign corporation.

(¢) 1If the registrant has a place of business in this state,
the address of his principal place of businees in this state.

{d) If the registrant is an individual, his full name and

C residence address.

{e) If the registrant is a partnership-or other association
of persons, the full name and residence address of each general
partner and, if a limited partnership, that the registrant is a
limited partnership. '

(f) If the registrant is a corporation, the name of the
corporation as-set out in its articles of incorporation and the
state of incorﬁoration.

(g) The name of the person tc whom, and the address to which,

the county clerk is to mail the notice required by Section 17917.

Comment. Subdivisions (a), (&), and {e) of Section 17911 restate

the substance of prior law under former Ciwvil Code Sections 2466-2470.

<:> Although the inrormatidn required by subdivisione (c¢) and (£) was not
explicitly required by the Civil Code sections superseded by this

chapter, the requirements of these subdivisions conform to the generally
-25.
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prevailing practice under the prior law. Subdivision {e) omits

limited partners. The names and addresses of all limited partners are
required to be stated in the certificate of limited partnership reccrded
with the recorder of all counties in which the limi_ted. perinership hes
places of business. BSee Co;'p. Code § 15502, Since the registrant

i1s required to show that it is a limited ;partnership, the remaining
information can easily be secured from the recorder. Also varicus
difficulties could arise if limited partners were required to be listed

in the fictitious business name statement. See, e.g., Wattenbarger &

Sons v. Senders, 216 Cal. App.2d 495, 30 Cal. Rptr. 910 (1963)(1nclusion

of name of limited partner in published fictitious business name certifi-

cate did not subject him to the liabilities of a general partoer).
Subdivieion (b) imposes a reguirement not found in the prior law. The :
inclusion of information revealing the "type of person” registering
will enab;e interested persons to secure further information from either
the Seqretary of State or other sources concerning the registrant.
The information required By subdivision {g) is necessary to enable
the county clerk to mail & notlice of the impending expiration of the

statement. BSee Section 17917.
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17912. Execution of stetement

17912. The fictiticusbusiness name stetement shall be signed
and acknowledged in the mnner prescribed by Article 3 { conmencing
with Section 1180) of Chapter 4 of Title 4 of Part 4 of Divislon 2
of the Civil Code. If the registrant is an individual, the state-;
ment shall be signed by the individual; if a partnership or other
sssociation of persons, by a general partner; if a corporation, by

an executive officer.

Copment. Section 17912 contimies the requirement of former Civil
Code Section 2468 that the fictiticus business weme statement be Bigned
and agknowledged. However, it requires the statement to be signed by
the individual or in the case of a partnership or other association, by
one. of the genersl partners, and does not permit execution by an agent.
- The section alsc specifies who may execute the statement on behalf of a
corporation, a point not covered by pricr law. The form of acknowledgment

ia-ﬁrescribed by reference to the appropriate article of the Civil Code.
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17913. Filing with county clerk

17913. The fictitious business name statement shall be filed
with the clerk of the county in which the registrant has his
principal place of business or, if he has no principal place of
business in this state, in every county in which he transacts or

intends to transact business.

Comment. Section 17913 contimies the reguirement of Civil Code
Section 2466 that the fictitious business neme information be filed
with the county clerk of the county in which the person's principal place
of business is located, and further provides for filing in every county
in which business is regularly transacted, if the registrant has no

principal place of business in California.
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17914. What constitutes filing

1791%. Presentation for filing of a fictiticus business name
statement and one copy, tender of the filing fee, and acceplance

of the stetement by the county clerk constitutes filing under this

chapter. The county clerk shall note on the copy the file number
and the date of filing the original and shall certify and deliver

or send the copy to the registrant.

Corment. Section 14914 is based on subdivision {¢) of Cbrp@rations
Code Section 24003 which relates to the filing of statements by unin-
co¥porated associations designating s principal office in this state or
an agent for service of process or both.

The originel statement is filed by the county clerk (Section 1792i)
and one copy is certified and returned to the registrant to emable him

to comply with the poeting requirement of Section 17915,
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1f91l5. Posting certified copy of statement

17915. A certified copy of the fictitious business name
statement shall at all times be conspicuously displayed on
the premises at each place in which the business for which the

game was filed is transacted.

Comment. Section 17915 is comparable to Section 6068 of the
Reverme and Texation Code and Section 130.4 of the New York General
Businees Iaw. The reglstrant receives one certified copy of the
fictitious business neme statement automatically under Section 1791k,
If he has more than orne place of businees in this state, the registrant
must obtain sufficient additiocnal certified copies of the statement so
that he can post one in each place of business. See Sectiocn 17920

(obtaining certified copies of statements).
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17916. Expiration of statement

17916. {a) Unless the statement expires earlier under
subdivision {b) or {c), & fictitious business neme statement
expires at the end of five years from December 31 of the year
in vhich it was filed in the office of the county clerk.

{b) A fictitious business name statement expires 40 days
after any change that renders the facts set forth in the state-
ment pursuant t¢ Section 17911 inaccurate, but a change in the
residence address of an individual or general partner does not
cause the statement to expire if the new residence address is
within the couﬁty in which the statement is filed.

(¢} A fictitious business name statement expires when the
regigtrant files a statement of abandomment of the fictitious

tusiness name described in the statement.

Comment. Section 17916 is designed to ensure that the informa-
tion on file with the county clerk (see Section 17919) and posted by
the person doing business (see Section 17915) is kept current and to
provide a means whereby the county clerk can dispose of obsolete
certificates in his files (see Section 17921).

Subdivision {a). Subdivision (&)} provides for the expiration of

a fictitious bueiness neme statement at the end of five years from
Decenmber 31 following the date it was filed (unless prior %o that time
one of the circumstances listed in subdivision (b} or (¢) oeccurs).

This period perallels the period provided in subdivieion (d) of Corpora-
tions Code Section 24003 for a statement filed by an unincorporated

association designating its principal office or agent for process
)
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.or both. Subdivision (a) substantially restates prior law under former

Civil Code Section 2469.2.

Subdivision {b). Under former law, a new certificate was required

to be filed only when there was a change in the membership of the
partnership transacting tusiness. However, to insure that the fictitious
business names index will contain current information concefning the
registrant, subdivieion (b) requires that & new statement be Ffiled
whenever any change occurs that renders the facts required to be set
forth by Bection 17911 inaccurrate. For example, when either the
registrant changes his principai place of business in this state or,
in a case where he had none previously, the registranf acguires a
place of busipess in this state a new statement must be filed. Tun
this regard subdivision (b) is comparsble to Corporations Code Sec-
tions 3301 (Qomestic corporations) and 6409 (foreign corporations)

(new statement required to be filed by domestic or foreign corporation

‘upon change in location or address of its principal office.).

The requirement of former Civil Code Section 2469 that a new
statement be filed upon a change in the membership of a partnership
is contimed by subdivision {b), but as limited partners need not be
named in the statement {see Section 17911l {e)}), the subdivision
requires a new filing only upon a change in general pertners.
~Subdivision (b) also requires.a .corporation-to file a new fictitious
business name statement # 1t continues to transact business regularly
under a fictitious business name after & change in its corporate neme.
Whether former law regquired a new certificate in this case was

uncertain.
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Change in residence address of individual or partner. Although

Section 1791) reguires that a fictitious business name statement in-
clude the residence address of the individual registrant or of eéch
partner of & partnership registrant, Section 17916 dces not require
that & new statement be flled each time there is a change in the
residence address of the individusl or z partner. However, if the
change of residence is cther than a change within the county of filing
this ig significant encugh to be reflected in the records on file.

Of course, when s new statement is filed because the previous statement
has expired under Section 17916, it must contain the addrees of the
individusl or each partner as of the date of the new statement.

Subdivision (c). Under this subdivision, & registrant is no

longer in compliance with Section 17910 if he contimies to do business
under his fictitious businees name after filing a statement of abandon-

ment under Section 17918.
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17917. Wotice of impending expiration

17917. Not later than the first day of December lmmediately
preceding the expiration date of a fictitious business name
statement as determined under subdivision (a) of Section 17916,
the county clerk shall send by first class meil s notice,
indicating the date on which the statement will expire and the
file oumber sssigned to the statement, to the person designated
in the statement to receive such notices. Neither the fallure
of the county clerk to m2il the notice as provided in this sec-
tion nor the fallure of the notice to resch the person to whom
it is sent continues the fictitious business name statement
in effect after its expiration. HNeither the county nor any officer
or employee of the county is liable for dameges for fallure to

mail the notice required by this section.

Comtent. Section 17917 is based subsiantially on Corporations
Code Section 24006. The section is included to minimize the danger -
that the registrant will be unaware of the impending expirstion of the

statement.
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17918. Abandonment of use of fictitious business name

17918, (a) A person who hag filed m Pictitious business name
statement may, upon ceaging to transact businees 1n this state
-under that fictitious business name, file a statement of abandonment
of use of fictitiocus business name. The statement shall be signed
and acknowledged in the same menner es 8 fictitious business name
statement and shall be filed with the clerk of each county in which
the person has filed his fictitious business name statement.

(b) The statement of abandonment of use of flctitious business
name shall include:

(1) The fietitious business name being abandoned.

(2) The date on which the fictitious business name statement
relating to tﬁe fictitious bueiness name being abandoned was filed
and the file number assigned to such statement..

(3) In the case of an individual who 1s abandoning the use
of a fictitious business name, the full name of the individual.

(%) In the case of a partnership or other association of
persons that 1s abandoning the use of a fictitious business pame,
the full names of ali the general partners as set forth in the
fictitious business name statement.

(5) 1In the case of a corporation that is abandoning the use
of 2 fictitious business name, the name of the corporation as set

forth in its articles of incorporation.
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Comment. BSection 17918 supersedes Civil Code Section 2463.1.
The information needed to comply with paragraph (2) of subdivision (b)
can be secured from the county clerk and is marked cn the statement at

the time the fictitious business name statement is originally filed.

See Section 17914%.
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17919. Index of fictitious bueiness name information

17919. (a] The county clerk shall maintain one or more
indices which permit the determination of at least the
followling information:

(1) whether any businese using a specific fictitious
business name has on file a flectitiocus business name statement
and, if so, the file number of the statement.

{2) whether any individual = general partner, or corpora-
tion ie listed in apy fictitious business name statement on file
and, if sc, the file mumber of the statement.

(3) Whether a statement of abandonment of use of a

| specific business name is on file and, if so, the file number
of the statement of abandonment. i

(b) Four years after a fictitious business name statement
has expired, the county clerk may delete the information concern-
ing that statement from the index. Four years after a statement
of abandomment of use of fictitious business name has been filed,
the county clerk may delete from the index all reference to the
use of that fictitious business neme by the person filing the

statement.

Comment. Section 17919 requires the county clerk to maintain amd

keep current indices of Ffictitious business name statementsa. This
section supersedes former Civil Code Section 2470. The indices required
are merely those that facllitate supplying the information required ty

Section 17920. Generally, in the counties not using automatic processing
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equip@ent, one index wiil contain in alphabeticai order each ficti;iqus
business neme in use in the county together with the file number nf the
statement relating to that nemé so that the other informetion contained
in the statement can be ascertained. A second index will contain in
alphabetical order the neme of each'person doing business under a
fictitious neme in the county togefher with the file number or numbers
of each statement on file in which that person is listed. Once the
flle number of the statement is known, a copy of the statgment can be
easil& secured. Section 17919 is drafted, however, to permit the use
of any system that will enable a satisfactory records search. In some
counties, this will be aided significantly by use of automatic data

processing equipment.

Paragraph (3) of subdivision (a) retains the substéhce of former
Civil Code Section 2470 insofar as it requires the fapt of abagdonment
of use of a fictiticus business name and the date of filing a stateﬁent
of such abandonment to be entered in the indices.

Subdivision (b) authorizes the county clerk to purge the fictitious
business name index of obsolete entries after four years. The four;year

period parallels that provided by Section 17921.
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17920. Certified copies of statements

17920. (a) For a fee of two dollars (§2), the county clerk
shall provide any person who so reguests a certified copy of any
fictitious husiness name statement or statement of abandonment of
use of a fictitious business name on file in his office.

{b) A copy of a statement, when certified as provided in
subdivision (a), establishes a rebuttable presumption of all of
the following:

(1) The existence of the original statement.

(2) The execution of the statement by the person by whom it
purports to have been executed.

(3) The truth of the information required by Section 17911
that is contained in the statement.

{¢) The presumptions established by subdivision (b} are

presumptions affecting the burden of producing evidence.

Comment. Subdivision (a) of Section 17920 provides for the
furnishing of certified copies as to statements on file. The registrant
recelves one certified copy automatically under Section 1791k.

Subdivision (b) givee a presumptive effect to the certified copy
of & statement obtained under this section. Subdivision [c)

clagsifies the presumption as one affecting the burden of producing

evidence. Ewidence Code Section 604 provides:

60k, The effect of a presumption affecting the burden
of producing evidence 1s to require the trier of fact to t
agsume the existence of the presumed fact unless and until :
evidence is introduced which would swpport a finding of its 4
nonexistence, in which case the trier of fact shall determine -
the existence or nonexlstence of the presumed fact from the
evidence and without regard to the presumption. HNothing in
this section shall be construed to prevent the drawing of any r
inference that may be appropriate.
-39-
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17921. Retention and destruction of statements

17921. {a) The county clerk shall mark each fictitious
business name statement with a consecutive file number and the
date of filing and shall retain the original statement for his
file. He may destroy or otherwise dispose of such statement
four years after the statement expires.

(b} The county clerk shall mark each statement of abandon-
ment of use of fictitious business name with a consecutive file
murber and the date of filing. He may destroy or otherwise
dispose of any such stetemeni four years after the stetement is
filed.

{(c) In iieu of retaining the original statement on file, the
county clerk mey retaln a copy of the statement in accordance

with Government Code Section £9844,.5.

Comment. Section 17921 requires the county clerk to retailn current
fictitious business name statements and statements of abandomment. The
section to this extent contimmes the substance of former Civil Code
Sections 2469.2 and 2469.3. The statements are to be filed consecutively
according to file numbers to he assigned to them when they are presented
for filing. The statements may then be located by the use of indices
prepared by the county clerk. See Section 17915.

Subdivision (2} further authorizes the county clerk to destroy
fictitious business name statements four years after they expire. To
this extent, it is based on subdivision (a) of Corporations Code Section

2400k, However, under the prior law, the statement could be destroyed

4 40—
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only if microfilm copies were made and filed; this requirement is
not continued.

Subdivision (b) makes similar provislon for statements of abandon-
ment and authorizes destruction of such statements four years after they
are filed. No equivalent provision existed under prior law. Taken
together, these subdivisions (a) and (b) provide a procedure for purging
the files of obsclete statements. Subdivision (c) also authorizes the
county clerk to retain microfilm or other photographically reproduced
copies of the current fictlitious business name statements and statements
of abandonment.

The county clerk is required to file any statement that meets the
requirements of this chapter and is accompanied by the required filing
fee. He is not authorized to reject a statement on the ground that the
particular fictiticus business name is already in use or that the
statement was not presented for filing within the time specified in

Section 17910. In this respect, Section 17921 contimues prior law.

Ty
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17922. Summaries or compilations of filings

17922. {(a) Upon prepayment of the fee established pursuant
to subdivision {b), the county clerk shall furnish to any person
who sc requests daily or less freguent summaries or compilations
of filings under thie chapter.

(b) The fee for furnishing information under this section
shall be fixed by the county clerk with the approval of the county
board of supervisors and shall be sufficient to pay at least the

actual cost of furnishing such information.

Comment. Section 17922 provides for the furnishing of daily or
less frequent summaries or compilations of filings. A comparable pro-
vision is included in Section QUOT of the Ccmmercial Code. This i
provision will permit any. interested person to secure from-one
source camplete.and current information concerning all filings
within the county. -This; together with the requirement of. posting. ..
under Section L7911, will ensure that the public has notice of all
relevent informatien and completely eliminates any need for i

publication. BSee Section 17911 and the comment to that section.
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17923. Pees for filing statements

17923. {(a) The fee for Ffiling a fictitious business name

statement is ten dollars {$10). This fee covers the cost of

T

filing and indexing the statement, furnishing one certified
copy of the statement to the person filing the statement, and
mailing the potice of expiration of the statement. 1
{b) The fee for filing & statement of abandonment of use of E
a fictitious business name is two dollars ($2). This fee covers

the cost of filing and indexing the statement.

Comment. BSection 17923 supersedes Government Code Section 26848 i
{repealed by this chapter}. The fees are lntended to compensate the E

county clerks for their duties under this chapter.
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17924, Civil penalty for violation of chapter

17924k, (a) Any person who regularly transacts business in
this state under a fictitious business mame and knowingly and
wilifully fails to comply with the requirements of Section 17910
is liable civilly in the sum of five hundred dollars ($500).

(v) Any person who fails to comply with the requirement of
Section 17915 is liable civilly in the sum of twenty-five dollars
(¢25).

{c) The sums referred to in subdivisions (a) and (b) may
be recovered in an action brought in any court of competent juris-
diction by the county counsel, or if there be none, then by the
district attorney, of any county in which the person has transacted
or is transacting business under a fictitious business name. The
sume collected under this section shall be deposited in the general
fund of the county where the action 1s brought.

(d) Y¥o contract or transaction is void or unenforceable
merely because a party to the contract or transaction has violated
thig chapter.

(e) Nothing in this chapter prevents a person from filing a
fictitious business name statement at any time after the time

prescribed in Section 17910.

Comment. Section 1792h provides the only sanctions for failure
to comply with the requirements of this chapter. Under subdivision (a),
a person who knowingly end willfully fails to file pursuant to
Section 17910 is subject to a civil penalty of $500. A failure to
comply with the posting requirement of Section 17915 subjects a person

to a civil penalty of $25 under subdivision (b).
-l




§ 17924

Subdivision (d) mekes 1t clear that failure to comply with
the chapter has no effect on the validity or enforceability df a
contract or other transaction.

Subdivision (e) permits a person to comply with the provisions
of this chapter at any time after the times prescribed in Section

17910. However, late compliance is not made a defense in an action

to recover the civil penslty for willful feilure to comply with the

chapter within the periods prescribed.
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SEG'. 3. Section 7540 of the Business and Professions Code

Y. is smended to read:

754%0.  No licensee shall conduci & busipess under a fictitious

business name unless and until he kag cbtsined the written authori-

zation of the bureau o do sq.

I‘he.‘:ﬁireau shall not authorize the use of a fictitious business

- ame which is so similar to that of & public officer or agency or

of that used by anotber licensee that the public way be confused or
misled thereby.

The authorization shell require, as a condition préceder:t 1o
the use of such name, the-Biting-of-a~certifionke-of-doing-business
ﬁ!dc!hamfié;itiaus—nﬁaemwith*the~ea&n%y-ele?k—af—ﬁhe-eeaniy-wheya
the-1iecnscelg-prinedpsli-piaee-of-business-is-1oeatedy~in-the-sanney
provided-in-Chapter-2-of-Pitle-10-of-Pars-li-ef-Pivision-3-af-the

@ivil-Gede that the licensee comply with Chapter 5 (commencing with

Section 17900) of Part 3 of Division 7 of this code .

A licensee desiring to conduct his business under more than one

fictitious business mawe shall obtain the authorization of the

tureau in the manner prescribed in this section for the use of each

such pame,

The licensee shall poy & fee of ten dollers ($10) for each
suthorization to us¢ su additional fictiticus business pame and for
each change in the use of a fictitlouz husiness mme. If the

original license iz issued in a nonfictitious name and authorization

is requested to have the license reissued in a firtltious business

nsme the licengee shall pay 2 fee of ten dollars (§10} for such

anthorization.

Commeut, Section 7540, which relates to private investigators,
. -hé‘ .




private patrol operstors, insurance adgusters? and repossessors, is
aﬁznded to conform to Chapter 5 {comwencing with Section 17900) of Part
3 of Divieion 7 of the Business and Professicns Code which supersedes
Chapter 2 of Title 10 of Part & of Division 3 of the Civil Code. No

substantive change is rmde in this section.
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§ 10159.5

SEC. %. Section 10159.5 of the Business and Professions
Code is amended to read:

J0159.5. Bvery person applying for a license under thie chapter
who desires to have such license issued urder e fictitious business
name shall file with his application a certified copy of beth-the
entry-of-the-eounty-elerii-and-she-affidavii-of-pubiieation-mede
pursaant-%e-the-pfsvisiens-ef-Ghapter—e-éeaﬁmgneiag—with-Seetiea

24665 -of-Pitle-10-of -Pars-4-of-bivisien-3-of-the-Qivil-Cede his

fictitious business neme statemenmt filed with the county clerk L

pursuant to Ghapter 5 {commencing with Section'17900) of Part 3

of Di&isionnT.of this code .

Comment. Section 10159.5, which relates to real estate salesmen

and brokers, is amended to conform the section to Chapter 5 {commencing
with Section 17900) of Part 3 of Division 7 which supersedes Chapter 2
(comnmencing with Section 2466) of Title 10 of Part 4 of Division 3 of

fheCivil Code. No substantive change 1s made in this section.




§ 10522.5

SEC. 5. B8ection 10522.5 of the Business and Professions
Code is amended to read;

10522.5. BEvery person applying for a license upnder this
chapter who desires to have such license issued under a flctitious
business name shall file with his application a certified copy
of-both-the-entry-of-the- eounty-eterk-and-the-affidavit-of-publi-
eatisn-maée—pursugat-te—the-previsiens-af—ehapter-a-Eeaumeneisg—
with-See%ien—2&669-af-Eitle-lQ—ekaart—h-ef-Bévisiea—B—ef—-the

givil-Coade his fictitious business name statement Filed with the

county clerk gursuant to Chapter S (cammencing with Section 17900)

of Part 3 of Division 7 of this code .

Comment. Section 10522.5 vhich relstes to mineral, oil, and gas
brokers and salesmen, is amended to conform the section to Chapter 5
(commencing with SBection 17900) of Part 3 of Division 7 of the Business
and Professions Code which supersedes Chapter 2 (commencing with Sec-
tion 2466) of Title 10 of Part 4 of Division 3 of the Civil Code. No

substantive change is made in this section.
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§ 12300.2

SEC. ’6 Seetion L2300.2 of the Financial Code is amended
ﬁo rend:

12300.2, Every perscn engaging in the business of & check
seller or casher shnll conduct such business under his true
nmﬁe unless he has complied with ske-previcsiens-ef-Chaptewr-2y

Pitde-30y-Pars-lis~-Division-3-ef-the-Civil-cede Chapter 5 (com-

mencing with Scction 17200) of Part 3 of Division 7 of the

Business and Professions Code .

ﬁommené.% Seetion 12300.2 is amended to conform the section to
Chapter 5 (commencing with Section 17900} of Part 3 of Division 7 of
the Business and Professicns Code which supersedes Chapter 2 {commencing
with Section 2466) of Title 10 of Part L of Division 3 of the Civil

Code, No substantive change is rmade in this sectiomn.

——




§ 26848

SEC. 7. Section 26848 of the Government Code is repealed.
26848, --Fhe-fee~for-filing-and-indexing-a-ceriifieate-of
fietitious-names-ineluding-affidavit-ef-publicatieny-and-the k
fee-for-filing-and-indexing-a-rerevwal-ecrsifiente-of-fiectitions

namey-is-tve-dellaws-{ 42}~

Comment. Section 26848 of the Government Code is superseded by

Business and Professions Code SBection 17G23.
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§ 6066

SEC. 8. Section 6066 of the Revenue and Taxation Code is

ezmended to read:

€066. (a) Every person desiring to engage in or comduct business
ae a seller within this State shall file with the board an applica- ;
tion for a permit for each place of 'buﬁiness. Every application
for a permit shall be made upon 2 form prescribed by the board and
shall pet forth the name under which the applicant transacts or
intends to transact business, the location of his place or places
of business, and such other information as the board may require.
The application shall be signed by the owner if a natural person; S
in the case of an assoclation or partnership, by a member or partner;
in the case of a corporation, by an executive officer or some
person specifically anthorized by the corperation to sign the
application, to which shall be attached the written evidence of
his euthority.

(b) Every person desiring to engage in or conduct business

as a geller under a ﬁctitio_us buelness name shall attach to

his application a certified copy of the fictitious business name f

statement required by Chapter 5 ( commencing with Section 17900)

of Part 3 of Division 7 of the Business and Professions Code.

Comment. Subdivision (b) of Section 6066 has been added to
require every person desiring to transact business as a seller under a
fictitious business name to show evidence of compliance with the fictitous
business name statute {chapter 5 of Part 3 of Division 7 of the Business
and Professions Code)} by attaching s certified copy of hig Fictitious
business name statement. The certified copy can be secured without
difficulty from the county clerk. BSee Section 17920 of the Business and

Professions Code.
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SEC. 9. (a) This act becomes operative on July 1, 1971,
except that at any time after Jamuary 1, 1971, an individual,
partnership, or corporation may file a fictitious business name
statement as providéd.in Chapter S (commencing with Section 17900)
of Part 3 of Division 7 of the Business and Professione Code, and
the certificate so filed shall be deemed to have been filed on
July 1, 1971.

{bp)} The county clerks shall retain all certificates of
fictitious name and certificates of abandomment of flctitious names
and the registers relating thereto, as provided in Civil Code
Sections 2466 to 2471, inclusive, until July 1, 1975. After July 1,
1975, the county clerks under Civil Code Sections 2466 to 2471,

inclusive, after June 30, 1971.

Comment. The new fictitious business name requirements (Business
and Professiéns Code Sections 17900-1792Lk) are made effective on July 1,
1971, bgt gstatements are permitted to be filed at any time after Jamuary
1, 1571, so that the: persons covered by the new requirements will be in
compliance on July 1, 1971.

A person vho has complied with Civil Code Sections 2466-2471 (the
former aofcalled fictitious name statute) is required to make a new
filing under Business and Professions Code Sections 17900-17924 not later
than July 1, 1971, if he is regularly transacting business in California.
See Busineasg and Professions Code Section 17910.

Subdivision (b) provides for retention of the fictiticus name
certificates and the registers relating thereto for a limited pericd
following the eaiaciment of the new statute so that the information will
be availablé to persons who bhave claims arising before July 1, 1971,

againet firms operating in a fictitious business name.
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