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#12 12/3/69
Memorandum 69-137

Subject: Study 12 - Teking Instructions to Jury Room in Civil Oases

BACKGROUND

The Commlssion wes authorized to study this topic, upon request of
the Commission, by the 1955 legislature. A recommendation wes eubmitted
to the 1957 session but the Commission withdrew the recommendation teo glve
further atudy to the procedural problems involved in providing the jury
with & clean copy of the lnstructions.

The Commissior prepared a tentative recommendation (March 25, 1969)
(copy attached). The tentative recommendation provides that the court
is permitted to send a copy of the complete instructlons into the jury
room in 2 clvil trial and i1s required teo do so upon request of any party.
The procedure for providing the jury with a copy of the instructions is
to be established by rules adopted by the Judicial Council.

A copy of the tentative recommendation wes sent to the Judicial Coun-
cil with a request for comments. The Judleial Counell advised the Commis-
sion that it opposed the recommendation because it dld not believe as a
matter of policy that the instructions should be sent to the jJjury room.

No reasons were given to explain thie position. The Commission was ad-
vised informally that a . : majority of the State Bar Committee on
Administration of Justice favored the tentative recommendation.

The Commission then decided to recommend that this topic be dropped

from its aganda without any further recoomendation. However, after review-

ing additional materials and giving the matter further thought, the



Commission directed that the view of the presiding judges, California

Trial Iawyers Association, and defense counsel should be obtained before

a firal decislon is made as to the appropriate disposition of this topic.

SOURCES OF COMMENTS

Comments were received from the persons and organizations listed

below. Unless otherwise indicated, the commentator is a judge. Whether

Exhibit I --
II --

IIT --

IV --

V ==

VI --

viI --

VIIT --

XI --
XIT --

AII1 -

the ecommentator generally favors or opposes the proposal also is indicated.

Richard B. Eaton, Shasta County (favors)

Stanley lawson, Meonterey County (favors)

William Zeff, Stanislaus County (favors)

Stanley Arnold, Iassen County (opposes)

John locke, Tulare County (favors)

Warren K. Taylor, Yoloc County (favors)

J. E. Barr, Siskiyou County {opposes, but thinks court
should have authority to send
all the instructions on a
particular point to the Jury
but only upon the request of
the foreman)

Robert E. Roberts, El Dorade County (favors)

Jerome H. Berenson, Ventura County (favors)

Jean Morony, Butte County (favors 1f discretiomary with court)

Charles S. Franich, Santa Cruz County (favors)

S. Thomas Bucciarelli, Riverside County (opposes)

John B. Cechini, San Joaquin County {favors)

Eli H. Levenson, San Diego County (favors if discretionary
with judge)

John Heblett, Riverside County (opposes)
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XVI -~ Mervin E. Ferguson, Kern County (opposes)

XVII -- John G. Gabbert, Riverside County (no position, merely indi~
cates problems involved}

XVIII -- Ross A. Carkeet, Tuclumne County (opposes)

XIX -- Ralph V. Devoto, Lake County (personal feeling of jJudge
commenting that it should be allowed iIn certain cases,
but reports, after discussing the matter with members
of the local bar association, that an "overwhelming
majority" cppose the recommendation. They would not
oppose it if instructions were mede avallable to Jury
pursuant to stipulation of all parties)

XX «- Thomas J. Cunningham, former judge--now General Counsel to
the Regents of the University of California (same rule should
apply to criminal and civil and giving copy to jury should
be mandatory)

XXI -

Joseph G. Wilson. Marin County ("consensus is opposed")

¥XIT ~« Raymond J. Sherwin, Solano {no firm agreement, we "lean
towards" favoring){interesting letter from foremaa of
Jury attached)

XXIII -~ CALTFORNIA TRIAL IAWYERS ASSOCIATION (“members of our com-
mittee are unanimous in opposing")

XXIV =~ Margaret J. Morris, San Bernardino County ("slight pre-
ponderance” of judges disapproves)

If additional letters are received, we will bring them to your attention

in a supplenent te this memorandum.

GERERAL REACTION

We recelved responses from 21 counties. Three Judges from Riverside
County responded. In addition, the California Trisl lLawyers Association
responded. The Association of Defense Counsel did not respond.

California Trial lawyers Association. The law Revision Committee of

the California Trial lawyers Assoclation is umanimous in strongly opposing
the concept of sending the instructions to the jury room. See Exhlbit
¥XIII. The reasons for this view are stated as follows:
We all feel that there would be too great a tendency for indi-
vidual Jurors to seize upon particular instructions emphasizing one
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over the other, possibly with some of the jurors, having a legal
frame of mind, attempting to impress upon other jurors their

legal ability. We all know that many of our lay friends are would-
be lawyers. We feel such a procedure violates the prineiple
emuinciated in our Bajl Instructions that instructions should be
congidered as a whole and that no individuasl instruction is to be
singled out and given undue significance.

Purthermore, and somewhat akin to what has already been said,
there is a danger that the jury would not deliberate as one bedy, but
might be split up into segments, each asserting itself as a cham-
plon of a particular instruction or a group of instructions.

Frobably the best argument in favor of the proposition is that
Jjurors cannot be expected to remember instructions as they are read
to them by the Judge. However, they can always come back and have
the instructions re-read to them, and in this way, there is some
control over the manner of re-reading and the number of instructions
which are re-read to them.

Judges. The judges are about evenly divided on the desirability of
sending the instructions to the Jury room in ecivil cases. Ten judges
faver providing the jury with a copy of the instructions. Some of the 10
merely "lean towards" favoring the idea. Two judges favor the idea if
the practice is made discretionary with the court. One believes the prac-
tice should be allowed in "certain cases." Eight judges disapprove.
Generally, the letters of disapproval indicate a strong conviciion of the
writer that sending the instructions to the jury rcom would not be a
desirable practice.

The reasons given for approval, if any, are those stated in the ten-
tative recommendation. In this connection, Judge Warren XK. Taylor, Yolo
County {Exhibit VI), remarks:

It has been my custom in murder trials, where the instructions
usually are complex and difficult to understand, to have my secre-
tary type the instructions in finished form and to send them to the
Jury room. I have done this in several murder trials and I have
found it to be a good procedure. The instructions have been returned

to me well-thumbed, and it has been unnecessary to reinstruct or
further instruct any such jury.
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Since instructions in civil cases are becoming more complicated with
the creation of new issues such as Witt vs Jackson, Striet ILiability, etc.,
I think civil Jjury instructions also should go to the Jjury room and
I heartily endorse your tentative recommendation.

The consensus of the Judges in Marin County is opposed to providing
the jury with a copy of the instructions. Judge Wilson, writing for all
the judges, states in Exhibit XXI:

Our principal concern is the fear that if this procedure is followed
Juries will in large measure tend %o become concerned with the sppli-
cable law and tend to neglect thelr primary function which is to
weigh and shift the evidence and determine the facts.

Two judges with substantial experience as trisl lawyers and as judges
oppose the suggestion that the jury receive a copy of the Instructions.
One of these judges, Ross A. Carkeet, Tuolumne County (Exhibit XVIII),
writes:

As 8 member of the Bench and the Bar having twenty years experi-
ence in active trial work and almost thirteen years on the Bench, I
mist state that I am opposed to the concept of sending the instructions
into the Jury room in & clvil case. As a matter of fact, while I am
not aware of the statistice, I do believe that this practice is not
followed in many counties even in criminal cases.

It is true that jury instructions are inclined to be confusing,
apd that it is expecting too much of jurors to expect them to retain
in their minds all of the law that is read to them by the Judge in
the half hour or so of giving of instructicns. On the other hand,
they do have a right to come back into Court and request clarification
or reiteration of instructions on certzain points. This enables the
Judge to control the re-examination of instructions and select those
which are really needed to clarify the point and, if advisabley to
explain, enlarge, clarify, or to give another instruction on the same
polint,

While occasionally it does take additional time for a jury to
be called back into Court for clarification or re-reading of instruc-
tions, it is the frank opinion of this writer that it will take a lot
less time than it will for twelve jurors to attempt to agree on what
the written instructions mean after they get closeted in the jury
room and have an opportunity to take them apart and pass them around
and read and argue amcong themselves as to what each individval instruc-
tion means. . . .
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The other judge, S. Thomas Bucciarelli, Riverside County (Exhibit XII)

writes:

In spite of the excellent work of the Committee on Standard Jury
Instructions, the very nature of the juridical concepts with which
such instructions necessarily must deal, assures a substantial
degree of confusion and uncertainty, in my opinion. Allowing the
Jurors to have writien copies of the instructions available during
their deliberations would do nothing to reduce the confusion. On the
contrary, I feel that the jurors would very probably spend their time
arguing semantics and philology, rather than reviewing the evidence,
applying the law, and reaching a verdict.

Furthermore, my experience leads me 1o expect that jurors
would be very likely to place too much emphasis on one instruction,
or even a portion of an instruction, and ignore the effect of the
relevant qualifying or cautionary instructions.

Judge Marvin E. Ferguson, Kern County (Exhibit XVI) writes:

Qur six judges do not believe that instructions should be taken into
the jury room. It is feared that such a procedure would extend the
time of a Jury's deliberation and thus have an adverse effect on
expediting trials, which appears to be one of the major problems of
the day. More important, however, ls the view that it would increase
the tendency on the part of individual jurors toward arguing over the
meaning of the law, rather than the facte of a case,

The judges believe that the system presently followed of rein-
structing the jury as many times as they like, in open court, with
both counsel present, on any particular peints about which the jury
expresses confusion or lack of understanding insures adeguate knowl-
edge of legal principles involved. If any clarification of the word-
ing used is deslred, it can be cleared up by lawyers and the Judge,
who are perscons presumably knoitledgeable in the fleld of law.

As one of our judges polinted ocut, in twenty years of trial
practice and one year on the bench, he has not once had any juror
request copies of the jury instructions. He added that he believed
it would be a desirable step to conduct a survey of jurors who
actually have served several Limes to determine if they deem it
advisable to have the instructions in the jury room

Judge John Neblett, Riverside County (Exhibit XV) writes:
I am not in favor of Jury instructions being taken into the jury
room. This procedure would add te the jury's confusion and could

possibly lead to individual misinterpretation of polnts of law. A
re-reading of the ims tructlons by the Court in the presence of counsel,
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when requested, 1s a far safer way to furnish a jury informstion as
to applicable law rather than to glve them a set of instructions
which may have required an hour for the Court to read and would con-
sume at least that much or more time (without any discussion or argu-
ment) for the jury to review. Upon a cursory reading, or to a layman,
Jury instructions frequently appear to conflict with each other, or,
one contradicts another. Further, the Court frequently must make
revlisions and amendments in the instructions as proposed before same
are given. This places an undue emphasis on the written instructions
and it is difficult to eradicate stricken portions.

In the event & jury has questions or desires explanations, the
Court is in a position to give additional or further instructions in
the presence of counsel after conferring regarding same.

Reaction of one local bar association. Judge Ralph V. Devoto, lake

County (Exhibit XIX) writes:

Before replying to your letter, however, I felt that I should get

an expression from the members of the local Bar Association. By

an overvhelming majority the members of the Bar Association opposed
the recommendation in its present form. They particularly cbjected
to the lenguage that the instructions should be made available to the
jury at the discretion of the Court or upon the request of any one
party. They would have no objection if the proposed section provided
that & copy of the Court's instructions be made available to the Jury
during its deliberations pursuvant to stipulation of all parties.

Reaction of Thomas J. Cunningham. As previously noted, Mr. Cunningham,

General Counsel to the Regents of the University of California, suggests that
giving the jury a copy of the instructions should be mandatory in both civil

and criminal cases. BSee Exhibit XX (attached).

PROCEDURAL PROBLEMS

Generally, the reaction to providing the procedure by rules adopted
by the Judicial Council was favorable. Although a few writers expressed
some concern over procedural—matters, the opposition was based on policy
rather than procedure.

Several judges who did not oppose the ides of sending the instructions
to the jury room would restrict the practice to cases in which the court
decides to use that procedure. Several judges suggested that the instruc-
tions should be provided upon the request of any juror {as well as any
party or on the court's own initiative). One judge felt that the instruc-
tions should be provided only if the foremsn so requests, not on the
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court's own motion. The great majority of those favoring the practice,
however, approved the tentative recommendation which provides for sending

the instructions upon request of any party or on the court's own inltiative.

DISPOSITION OF TOPIC

It is apparent that the tentative recommendation would be strongly
opposed in the legislature by the California Trial Lawyers Association.

In view of the fact that the Jjudges are about evenly divided on the
desirability of sending instructions to the jury room, the best that could
be hoped from the Judiciel Council is that they would not oppose the recom-
mendation; it is unlikely that the Judicial Council would support the
recommendation because the judges who oppose it are much stronger in their
opinion than the judges who favor it. We canmot be sure what position the
State Bar would take. I suspect that trial lawyers generally will not
support the tentative recommendation.

If the Commission decides to contimme to work on this topie, it should
consider the suggestion of one commentator that a poll be made of some
Jurors to determine their reaction to the problem. However, in view of
the limited funds available to the Commission, the staff would suggest
that such a poll not be made unless the Commission seriously pilans to sub-
mit a recommendation on this subject.

Possibly we could Eave a8 notice published in the State Bar Journal
stating that the Commission has a tentative recommendation on this subject
and solicits the views of trial lawyers. It appears from the information

we now have that it would be exceedingly unlikely that our tentative
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recommendation would meet legislative approval.

If the Commission decides to drop this topic without meking a recom-
mendation, we should formulate a statement to the Iegislature as to the
reasons we recommend that the topic be dropped.

Respectfully submitted,

John H. DeMoully
Executive Secretary



Yemo 69137
EXNIBIT I

Chambers of the Superior Court
Shasta County

RICHARD B. EATON, JuDGE

Redding, Califormia
Getober 9, 19269

John H, DeMoully, Executive Secretary
California Law Revision Committee
Stanford University

Stanford, California 94305

My dear Sir:

Your letter of October 10, 1969 pertaining to
the delivery to the jury in civil cases, of the Judge's
instructions, iz at hand, My comments are as follows:

1. In all cases, civil and crxmlnag.lthe jnry
should have access to the Judge's instructions’ 1n ﬂtitlng‘f

2. The instructions should be sent into the
jury room at the request o¥ either party or of any Juror
or on the Court's own initiative,

3. The mechanics of the procedure should be
provided by Judicial Council Rules,

I can see no problems here except to the Judge
who makes oral commentaries while reading his written
instructicna. This, of course, is a somewhat dangerous
practice anyway.

Yours very truly,

- T
(‘/

3 A} " J ) H ;
i " R T
g‘ibﬂh‘-z%o*n; BATON &
Judge of the Superior Court
RBE :g



Memo f 69-10¢ EXHIBIT II

Superior Gourt

State of California
gounty of Monterey

$tanley Lawson,Judge
o ¢ gourthouse

Ccetobar 15, 1989 $alinas, @aliforpia

California Lawv Hevision Ceowission
School of Lav :

Stanferd University

Stanford, California 24308

Acvtention: Joun L. v&oullw
Lagocutive Jocretary

Gentlcren.,

I have your letter of Cctoler 16, 1969, rosnecting the squestion
wnether a jury in a civil case ghould hava a cony of the court's
instructions to take into the juryr roem,

It is olvious to Jueges that no jury can counletely compronend
instructions. ‘ie realize that chey are layren and that the instruction:
as wescriboo in BAJI are written in the alsiract. 1 fecl that the
answer resices wITitin the instructicons themselves, Qaey should he
siaplifiecw,  Taoy should be relatel te the ovidence, 'hiile it is
truc that the constitution peornmits JTudges to comnent on the evidernce,
very few o so. crsonally, I prefer the Inglish svsten where the
instructions ars given verkally and arc immeciately related to tie
evidence. They are short, they arc succinct, and they are intelligible.

Since apparently we aren't and shall never Le vermitted to give
instructions to the jury tunat we carn hope the jury will understand,
the suyyestion to pernit the jury to have the written instructions
to taxe to ths iury room has a certain amourt of merit. I would only
point out that if this is permitted, all indication of wiwo requested
the particular instructicon and all amendinents in pen by the Judge
siould ke eliuinated. This no doubt will mean recomwving certain
instructions and oroviding an extra instrument to cover the natter of

request and modification.

vwith respect to your second letter which concerns preferential
settings, no statutory amendments seem required. Any calendar Judge
can arrangc for these priorities.

SL:jxkl . '




Yemo 69~137 EXHIBIT ITY
Suyperior Conrt of Galifornia

Stanislane Gounty
Modesto, Californis

WILLIAM ZEFF. JUDGE October 9, 1969

California Law Revision Commission
School of Law
Stanford, California 94305

Attention: John H. DeMoully, Executive Secretary
Gentlemen:

Receipt of your communication dated October
10, 1969, together with enclosures, is acknowledged as
having been actually received on October 9, 1969. The
subject of your communication has been one of substan~-
tial interest to the writer for some time and while gen-
erally I believe that there is some risk of distorting
a set of instructions by placing undue emphasis on por-
tions of the instructions given, possibly out of context,
it is my view that this risk is outweighed by the advan-
tages to be obtained in permitting the jury the opportuni-
ty of carefully reading the instructions for themselves,
rather than be obliged to rely upon a hearing of the in-
structions given by the court or, as is frequently the
case, a re~reading by the court of instructions.

Generally, I would agree with the recommenda-
tion as made by the California Law Revision Commission
in November, 1956, and the reasons which are set out in
that recommendation; and in addition, I would agree with
the recommendation of the present Law Revision Commission
as set out on page J} thereof, except that I believe that
the rules should be established by statute and should not
be such as are adopted from time to time by the Judicial °
Council. I am aware that this altermative was recommended
to afford an opportunity of revision of the procedure as
experience suggested the need for revision. However, I do
not believe that the procedure would be so involved or so
complicated that revision would be necessary.

To answer the questions presented in your
letter specifically:



Page No. 2
California Law Revision Committee October 9, 1969

1) I believe that as a matter of policy,
the jury in civil cases should be afforded a copy of
the court's instructions to take with them into the
jury room. However, it should be noted that such in~
structions should not appear on the stationery of
either of counsel for the parties; and the reference
to which party submitted the instruction should be de-
leted.

2) 1 believe that the written instructions
should be provided to the Jury either at the request of
the parties or on the court's own initiative.

3) Has been answered above; but to repeat,
I believe that the procedure should be provided by
statute without the ambiguity of having to keep abreast
of the Judicial Council Rules as adopted from time to
time.

Hoping that this may be of some assistance,

Sincerely,

- -

i H M ,,»r’f-«'
Wz:r i Y, ix* Goanrm, <L
WLlllam aeff’ Judgé v




¥bmo 69=137 EXHTRIT IV
SUPERIOR COURT
LASSEN COUNTY
SUSANVILLE, CALIFORNIA

STANLEY ARNOLD, JUDGE

October 9, 1969,

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

This is in reply to your request for an opinion as
to the jury being authorized to take a written copy of the
Court's Instructions into the jury room in civil as well
as criminal cases.

(1) I am not in favor of the policy of giving the
jury a copy of the Court's Instructions.

(2} In the event that legislation is passed regarding
this subiject, I would be in favor of such a provision
only in certain cases at the discretion of the Court on
its own initiative; and then

(3) Upon a procedure provided by court rule adopted
by the Judicial Council. :

Yours truly,

SA/h e | :




¥emo 65-137 EIUIBTT ¢
JOHN LOCKE

Judge - Superior Court
Visalia, Califomia

October 10, 1964

Californla Law Revislon Commlssion
Schocl of Law

Stanford Unlversity

Stanford, California Q4306

Re: (Hving the Jury the Written Instructions
to Take into the Jury Room.

Gentlemen:

After readil the literature that you sent under
date of October 10, 1969, I favor the propesal. Previously
I had been somewhat amblvalent on the subject for fear that
the Jury might single out one instruction and ignore other
instructions that limit the first,

The only constructive suggestion that I can
think of to make 1n this area 1s this: If it were possible
to do so, not to reverse for fallure te give an instruction
unless one nhas been tendered by the complaining rarty.

Very truly yours,

DN

Jo ocke




¥Eemo 65=137 EXHIBTT VI

Superior Qourt of California
Lonutp of Yalo

DEPARTMENT NO. ONE \ B CouRr House
WARRER K. TAYLOR, JUDGE Cotober 15, 1304 WOUBLAND, CALIFORNIA

California Law BRevision Commission
School of Law

Stanferd University

Stanford, California 94305

Attn: Jeohn H. DeMoully, Executive Secretary
Gentlemern:
Reference is made to your ileiter of Uctober 10, 1369.
You have Inquired whether, as a mattoer of pollcy, the jury

in civil cases should have a ocepy of the court's insiructions to
take with it inta ihe Jury room. 1 believe the jury should have

a copy of the court's insiructicns in all cmses.

Your gecond ingulry was whether the written ingt
should be provided to the Jury only 10 a party oo requests, or

whether thz court should be 4utgo%vaﬂ *o use thea procedure ol
its own initintive. I beslleve the cou ?htulﬁ be authorized

to use the procedure on iis own *nit'“tlve. The Judge 1s re-
sponsiblie for the proner conduet of the Urial and 10 he thinks
the jury shculd take the instructlons with it, that should be
enough. He should not be reguired to slicit fhe cooperation of

one ¢f the lawyesrs.

Your third inguiry was whether the procedure should be
provided by court rule adopted 5y the Judlicial Council or should
be specified by statute. 1 have no objection Lo & court rule
being adopled by the Judicial Council, bult a simple statute,
comparable Lo Penal Code Jeclion 1137, ought te be satisfactory.

It has been my custon in murder trials, where the instructions
uauully are complex and difficuit to understand, to have my
secretary tyece the instructions in finished form and t¢ send them
to the jury rcom. I have done this In zeveral rmrder trials and
I have found it tc be a zood procedure. The insiructions have
been returnea to me well-thumbed, and it has been unnecessary to
reinstruct or furithzr insiruct any guch jury.



Ltr to Calir. I

October 1M, 145

Paga 2.

Since
cated with tha

Strict Ligbilivy, ate.,

av Hev.

)

inctruciions
creatlion of

Corrd

i ool are

such
Jury

pecoming more complli-
as Witt ve Jackson,
inslbructions also

1 think

ivil
should o to the Jury rcom cnd I heartily endorse your tentaiive

recommendatlion.

WKT:s

ce:  Honoranle

)

Very sincerely yours,

I4 i, o -t
Moelaermolt
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John H. DeMoully

Executive Secretary

California Law Revision Commission
school of Law, Stanford University
Stanford, Califcrnia 24305

Deaxy Mr. DaeMoully:

This in reply to vour letter of October 12 regarding
taking of jury instructions into the jury. I think this
would be helpful provided some selectivity were used.

2 they are held up on a point, the
ity to zand 411 the instructions on

. but only at the reguest of the

« the Court should send in instructions

When the [Sury ropoct
court should have out
that subiject to the
foreman. I don’h ¢
of its own mntion,

[
]

I think it would confusing to send in all the instruc-
tions as this would Le more likely to bhang juries up on points
they had alrasdy regolved than to be helpful.

My gecretary his pointed out that there could be some
complaint from the QppDHlﬂg coungel nf overemphasis if this
were done and 7 think this would be true if it were done
except at the foreman's raeyvest

Very truly yours,

-

Jd. E. BARR
JUDGE
JEB :ph




Memo 69-137 EXHIBIT VIII

CHAMBERS OF

THE SUPERIOR CCURT
ITAYE OF CALIFORNIA
COUNTY OF ElL DORADOC

COURTHOWIEE

ROBERT E. ROBERTS PLAGCERVILLE. CALIFORMNIA
JUDGE

October 16, 1969

Mr. John H. DeMoully, Executive Secretary,
California Law Revision Commission,

School of Law,

Stanford University,

Stanford, california. 94305

In re: Jury Instructions

Dear Mr. DeMoully:

The E1 Dorado County Superior Court would be
in favor of the proposed legislation concerning taking
a written copy of the Court’s instructions into the jury
room. It would seem that there should be a regquest from
one of the parties, and/or authority to the Court on its
own motion tc submit the instructions to the jury while
deliberating.

Wide latitude should be given the Jgudicial
Council in setting up procedures to achieve the purpose of
the statute.

Very truly yours,

{/ / _,.-ﬁ; . _J. )

Judge of the Superior Court



Memo 69=137 EIHIBIT IX

CHAMBEREF OF

The Superior ot

YENTURA, CALIFORNIA 83001

JEROME H. BERENSON, PRESIDING JUDGE
October 21, 1969

California Law Revision Commission
School of Law

Stanford University

Stanford, California 894305

Attn: Mr. John H. DeMoully
Executive Secretary

Gentlemen:

This will respond to your letter of October 10, 1969
concerning whether a jury should be permitted to have a copy
of the court's instructions during its deliberations in a civil
as well as a criminal case. 1In answer to your guestions my
views are as follows:

{1} I do not believe there is any rational basis
for making a distinction between civil and criminal cases and
therefore, as a matter of policy, I would conclude that a jury
in a civil case should be permitted to have a copy of the court’'s
instructions during its deliberations.

{2) Assuming the soundness of the policy which would
make no distinction between civil and criminal cases, supra, I
am of the wview that in any case in which the trial judge, a
juror, or a party to the action believes it desirable and
necessary consistent with the legislative enactment and the
procedure to be followed the court should permit the jury to
take a copy of the court's instructions to the jury room or
deliver a copy to the juryroom if after commencement of de-
liberations a juror or jurors should deem it desirable or
necessary that such copy be provided the jury. As I examine
the recommendations of the California Law Revision Commission
after its study in 1956 it seems that the foregoing was the
judgment then made. This differs, however, from the recommendation
of the present Commission because the proposed enactment would,
if I read it correctly, make such instructions available to the
jury only upon the request of a party or at the discretion of
the court. It does not provide for making such instructions
available at the reguest of a juror.




California Law Revision Commission
Octobey 21, 19&9

Page two

It seems to me that in many instances the purpose
for the rule would be more strongly supported by consideration
for making the instructions available at the request of a
juror during deliberations then through the exercise of
discretion by the court or upon the request of a party.

The juror or jurors would appear to be in a better position
to judge the desirability or necessity for their having a
copy of the instructions to aid and assist them during the
course of their deliberations.

In order to ensure that the jury understandsits
rights in this regard the statute or procedure to be followed
should provide that the court advise the jury before it retires
of its right to regquest a copy of the court's instructions.

(3) 1In order to provide greater flexibility in
the procedure to be followed from time to time as experience
dictates I feel that the mechanics of the procedure should be
provided by court rule adopted by the Judicial Council ratherx
than by the statute itself.

Very trulfyy;Lrs,

NN ..x;‘)w ——

: OME H. BERENSON
Presiding Judge of the
Superior Court

L

JHB :mXx
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BURERIOR COURT
BTATE OF TALIFDRMNIA
DRRYY QF MUTTE
JEAN MORONY, SUDEE

LHMOvILLY
Gotober 272, 19069

Mr. John H. DeMoully,

Executive 3Zecretfary,

Californis Lew Rewvision (onaission,
Scanford lniversity,

Stanford, Caiifornia S4305

Dear Mr. DeMoully:

Thank you for furnishing me with the tentative recom-
mendation of the Zaiif i ommigsion relating to taking
instructions intc th in ¢civil cases. My comments
are as foliows:

b, It s that this should be purely &
discreticnary matte the Court. I beliewve that it
would ke hp;AE SRS § vil as well as criminal cases
the trial judge wou tae staiutory euthority to send
the instructions in rocy, 15, in his disecrefion, he
believed that there orious reasoen for doing so.

Z, The LE: aking it mandatory Lhat
jury instrucnions int Fury room ia oivil cases
apnears to be very auestionsble. Likewise, 1 qutsilﬂn “the
advisability of making ¢ mandatory upon the court in any
case where ¢ither 5 sueats i€, There are many con-
plex cases in wini X it would be better f{or the
jury to return o the courtroom and have the {ourt entertain
their ]ﬁqujrlhﬁ and answer thelr cuestions than to send the
instructions into the jury room ia 2 most complex case for
interpretation by one or move jurcrs who may or may not proceed

properly.

3. The mechanics of procedure ave always so change-
able from year fteo yvear that it would seem more flexible to have
such mechanics ¢f the procedure pruvzutd by court rule adopted
by the Judicial Council rather than beioag specified by any
statute,.

1 wish to thank wvou for your courtesy in giving me
an opportunity %o express these comments and 1 am giad that this
matter is peing finalized by the Commisgsion.

Very truly yours,

M/ o
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Detober 27,

1969

Mr. John H. beMonully

Executive Secretary

California Law Revisgslon Commigssion
Schoel of Law

Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

Your letter of October 10th asked for comments on
instructions being taken inte the jury room.in civil as
well ags criminal trials,

I can think of no sorviocus ohbjection to this procedure.
However, I bhelieve we zhould redouble our efforts to simplify
jury instructions. 1 am entirely in sympathy with Judge
Friedman's letter.

I am opposad to the concept that a judge should aot
explain jury instructions. Scume are s0 abstract that many
attorneys don't fully appreciate what they mean. C{Conversations
with jurors have convinecsd me that simple illustrations are
exceedingly helpful to jurors.

I would recommend that the instructions be provided at
the request of either party or by direction of the court. The
procedural mechanics should be by court rule., One headache
would be that all instructions corrected by the judge would
have to be retyped before being given to the jury.

SN
Vgry trply your
o
\\".j . =

CHARLES S. FRANIC
Presiding Judge

CSF:ih
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STUPERICOR COURT OF CALIFGRNIA

1N ARED O/ THE

COUNTY OF RIVERSIDE

CHANBERS OF
5. THOMAS BUCCIARELL.} COURT HOLUSE
JUDGE OF THE SUPERIOR CCURT October 28, 19269 RIVERSIDE, CALIFORNIA

Mr. John H. DeMoully

Executive Secretary,

California Law Revision Commission
Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

Judge Leo A. Deegan, the Presiding Judge of our ¢ourt,
has sent me a copy of your October 10, 1969, letter, in which
you invite comments with respect to the tentative recommenda-~
tion of the Commission, relating to taking instructions into
the jury room in civil cases.

I feel that, as a matter of policy, jurcrs should not be
permitted to take a written copy of the court's instructions
into the jury room. This is a problem to which I have given
considerable thought during the 20 years that I was a trial
lawyer, and the almost 13 yszars that I have sat on the Superior
Court Bench. In spite of the excellent work ¢of the Committee
on Standard Jury Instructions, the very nature of the juridical
concepts with which such instructions necessarily must deal,
assures a substantial degreee of confusion and uncertainty, in
ny opinion. Allowing the jurors to have written copiles of the
instructions available during their deliberations would do
nothing to reduce the confusion. On the contrary, I feel that
the jurors would very probably spend their time arguing semantics
and philology, rather than reviewing the evidence, applying the
law, and reaching a verdict.

Furthermore, my experience izads me to expect that jurors
would be very likely to place too much emphasis on one instruc-
tion, or even a portion of an instruction, and ignore the effect
of the relevant qualifying or cautionary instructions.

In addition, in these days, when trial judges must conduct
instruction-settling conferences under the stress of serious
time limitations, I would anticipate considerable difficulty
in providing the jury with a "clean copy", without a substantial
waste of time. :



i

Mr. John H. DedMoully
October 28, 1269
Page -2-

Also, the predilection ¢f jurors to tamper with exhibits
is well known to most of us, and if the original instructions
are given to the jurors, it is highly probable that they would
not be returned to the court in thelr pristine condition, or
even that some of them might not be returned at all.

For the foregoing reasons, I am opposed to the Commission's :
recommendation. It is my feeling that if the trial judge reads i
the instructions in a clear voice, with meaningful delivery, the '
effect upon the jury will be more likely to produce a just and
proper verdict than if the written instructions are sent inte
the jury room.

. - |
Singerely, - )
Sl ; Za : ;
'f’ './: "'?‘ ﬁ{'"’j’ 4
7 Ll s T g iletile Ay

STH:nb

cc: Judge Deegan

M3 B st an et o mis
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Octobeyr 30, 1969

California Law Enforcemont Commission
School of Law

Stanford University

Stanford, California

Re: Taking of Jury Instructions Into
Jury Room in Civil Suits

Attn: John H. DeMoully

Dear Mr. Demoully:

In view 9f the ever increasing complexity of
much of our civil litigation, I firmiy belleve that by
permitting the Jury ho take a copy 0f the Court's instruc-
tions into the Jury Room duving their deliberxation, we will
not only expedite the reaching of a verdict but we will also
enakle the Jurors to more intelligentliy apply the appropriate
principlesz of law.

W
i
T o

It is my personal feelimg that it is almost
asking the impossible to expect a Juror to absorb all the
pertinent principles of law during a sometimes long and
monotonous reading by the Court - and then sxpecting him
to recall and properly apply same doring theilr deliberations
of so many other phases of the case.

There is no doubt in our mind that the revision
being recommended by your Commission i3 urqently _needed.

; ryitru‘ yeurs,
v -

[

-/, ) ”'.

JOHN, E CLGH*N{} A e S
Judge of the Shperior Court

TP T

JBC: ja

[
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The Supecior Court
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CHAMBERS OF

E#L! M LEVEMSON . g
JULGE OF THE SURKNIOR COUNT Rovember 6 » 1969

California lLaw Bevision Commission
School of Law

Stanford University

Stanford, California Q43045

Attention: John H. DeMoully
Executive Scoretary

Degy Sipr:

At the request of Jjudge Verne O, Warner, Presiding Judge
of the Superlior Court, San Diego County, the following com-
ments are set forth ir acscordance with your letter of OQctober

10, 1969.

This court kas always interpreted §1137 of the Penal
Code as requiring the court to send the written instructions
to the jury room only if requested. Experience has shown,
in & great number of c¢riminal cases over which this court
has presided, that the jurors prefer to have the court either
reread or give further instructions on matters that aré not
clear rather than take the written instructions to the jury
TOoH.

As to c¢ivil cases, the experience has been somewhat
different. In only onse or two cases has the jury reguested
the written instructions. S5Since there 1s little or no ex-~
perience upcn wnich to rely, it would seem that the written
instructions in the jury room might tend toward unnecessary
and prolonged discussion on metters of law rather than fact,
and thus, as to the tentative recommendation, it is suggested
that the procedure of providing the jury with written in-
structions in civil casses be within the sound discretion of
the court,




8 November 6, 1669

California Law Pevie ¥
Staniord, Califer .Li Page 2.
Az Lo the mecenanice of the procsoure, there appears to

be Little 1’ﬁ*e“aﬁul as Lo wheitner the matter is governed
by statulte or court rule. The court ruale might be more
flexible than the statutory prov ‘s*o“ in the mgyuer of

o

modification or repzal. e
o o . "f
Viry tyulys Wﬂurs
e ;;} 7

ERL
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EXHIBIT XV

SUPERIOR COURT OF CALIFORNIA

EN AND FOR THE

COUNTY OF RIVERSIDE

October 30, 1969
CHAMBERS OF COURT HOUSE

JOHN NESLETT RIVERSIDE, CALIFORNIA
JUDGE OF THE SUPERIOR COURT

Californias Law Revigion Commission
Sochool of Law

Stanford University

Stanford, California 94305

cantlemen: Attention: John H. Dedioully
Exeoutive Seoretary

Your letter of October 10, 1865, addressed to Judge Lec¢
A. Deegan has bheen referred by him to me for comment,

I am not in favor of jury instructions bheing taken into the
Jjury room, This procedurs would add to the jury's confusion and
could possibly lead f{¢ individual misinterpretation of points of
law, A re~reading of the instructions by the Court in the presence
of counsel, when requested, is a far safer way to furnish a jury
information as to applicable law rather than to give them a set
of instruotions whioh may have required an hour for the Court to
road and would consume at least that much or more time (without any
disoussion or argument) for the jury to review. Upon a oursory -ead-
ing, or to a layman, Jjury instructions frequently appear to confliot
with eaoh other, or, one contradicts another, Further, the Court .
frequently must{ make revisions and amendments in the instruciions
as proposed before same are given, 7This places an undue emphasis
on the written instruotions and it is dlffieult to eradicate stricken
portions,

In the event a jury has questions or desires explanations,
the Court is in & position to give additional or further imstructions
in the presence of oounsel after conferring regarding same,

}‘og'y 1urul:r rmﬁrs '

k@- 2 @d@ﬁg/

: C J,’ John Neblett,
JN:dm M 7
2o-Judge Leo A, Deegan



SUPERIOR COURT OF CALIFORNIA

N AND FOR THI

COUNTY OF RIVERSIDE

CHAMNERE OF COURT HOUSE
JOHN NEBLETT RIVERSIDE, CALIFORNIA
JUDGE OF THE SUPERICR COURT

November &6, 1969

Mr. John H. DeMoully

Executive Secretary

Californis Law Revision Commmssion
School of Law

Stanford University

Stanford, Californla %4305

Dear Mr. DeMoully:

In reply to your letter of November 3 I am enclosing a
stipulation form used in civil actions by our court. You
will note In the third paragraph of this stipulation that
the court may, in the agsence of the parties and counsel,
read any jury instruction or iastructions previously given.
Any additional instructions than those originally given
would require the presence of counsel. :

The attorney, whose problem you described in your letter,
apparently made a careless waiver. His problem would not be
obviated by sending the instructions into the jury room.

If additional instructions are requested by the jury they
would not be in the set originally taken by them into the
jury room. Necessarily the jury would have to be returned
to the court for the purpose of giving these additional
instructions.

I don't feel it an undue burden upon trial attorneys that
they remain available for situations that may arise during
jury deliberations. This does not mean that they necessarily
have to remain in the courtroom or courthouse but at least
available for conference and attendance at any phase of the
trial. The attorney overlooks the necessity of the judge

and court attaches remalining readily available when needed.

Our stipulation contemplates that the attorneys are within
call in the event other than the original instructions are to
be read or given to & jury to which a case has been submitted.
We have encountered no problems in the use of this procedure
in my recollection. I have had requests for further or
additional explanation or instructions when a member of the



Mr. John H. DeMoully Page 2

jury took down in shorthand the instructions as I gave them
and sought an explanation or further instructions because ;
of seeming conflict. This will occur if the instructions g

are sent into the jury room and the attormey will still have
to be available,

Vﬂurs ?truly,

IN:Jh - ( /{ohn Ne}ﬁett’@A\




SUPEATCR CoUnRT OF THE STALD LF CALIFCHNIA

FCR THE COUNTY OF RIVEASIDE

Plalntifiis Cage No.

vs STIPULATION
re JUHY INSTRUCTIONS,
VERDICT and STAY OF EXECUTION

efendant(s;

IT IS HEREBY STIPULATED by and between the parties hereto, thraugh their
respective counsel, that:

1. The Court{'s admonition to the jury, after once having been given,
shall be deemed to have been given just prior to every recess, adjournment,
or continuance of the trisal;

2, All jurors _and the alternate(s), if any, are present at all
necessary times, uniess thelr absence 1s expressly brought to the attention
of the Court;

3., After the Jury has been instruected, if the jury shall sc reguest,

the Court may have the Jjury brought back into the courtroom and:

a. again read to the Jury any instructlon(s) previousiy given;

b, direct the official reporter to read to the jury any portion
of the tegtimony given in the trial;

¢c. ascertain whether or not a verdict 1s probable; and
all or any of these things may be done in the absence of the parties and/or
their respective counsel;

4., The verdict may be received by the Court in the absence of the
parties and/or thelr respective counsel, but 1if the verdict 1s so received,
the Jury shall be polled;

5. After the matter has been submitted to the Jjury, if the jury has
not reached a verdict by the normal adjournment time, or such cther time
ags the Court shall determine, the jury may be permitted to separate, and to
return on the ensuing court day to resume their deliberations;

&, In the absence of the trial Judge, the verdict may be recelved by
any other Judge of this Court;

7. In the event of & verdict in favor of any plaintiff or crosse
complainant, the Court shall have authority to issue a stay of execution,
to be effective untll 10 days after the determination of a motion for a new
trial, provided that such motlion 1s timely made; and

8. Upon the Judgment becoming final, the Court may, without further
notice, order any and all exhibits/identifications returned to the party/
person entitled thereto,

rated: Attorney for Plaintifr

APPROVED AND SO ORIERED:

Attorney for Defendant

Judge of the Superior Court



Kovember 3, 1069

Ron. John Neblestt
The Hupsrior Couri
County ol Riverside
Rlverside, Californis

Dear Judge NHablett:

Y& very wuch sppreciemte reacelving your thoaghéful lebier concerning
whethar instruciions should be itaken into the Jury rooam In civil cases.

Ae you polnted out in your latler, the syobem presenily followed perw
mits the reinstructlon of the Jury in ihe precence of counsel when rsquasted.
The complaint we have bad concerning this procadurs comes irdam vrial iawyers
wiho Pasl that the existing precszdur: rogulrea u coueldarable wasie of cime
on Lheir part if thay wish 1o protect (helr interests, They muat remein
aveilible so that they can be praszai in case the jury wishes {3 be further
inatructed. One etiorpey, who walved nis right to be present when the jury
wag ingtrocted, found that ke instreccicons given Lo his absernce 314 age proe
tsct the inlersatn of his ciient Salrly: 11 was pnecessary for him to appeal
to tha court of zppeal to bhave the vardicit for nhis opponsnt reverssd and a
pay trial granted, Ho sdvises ung thal he will never take a chance on haviang
Lthe jury instructed iy his abaenca agein. AL she sams slme, he is grosily
eoncerned xt tne inoreased ecost of litileanlon L7 trisl attuornays musi roosin
aveileble on the chancs that ihe Jury will reguazt that ths instructions be
Teread o them. He would much prefer giving the jury tihe instructions and
taking his chances. It woulf be helpful to have your reacilon %o this prac~
tical criticimm of the sxiating procedurw,

I am writing to you to get your reaction on this furihier »a2int baaase
your thoughtful letter indicates that you have given the matlar considarable
thought.,

Sipcorely,

John H, DeMoully
Bxacutive Becrstary S

JED1&]
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Memo 56137 EXHIBIT XVI
THE SUPERIOR COURT

OF THE STATE OF CALIFORNIA
MARYI E. FERGUSON

Judge N AND FOR THE
COUNTY OF HKERN

Bokarsfield, Colitornia-93301

Ooctober 29, 1969

California L.aw Revision Commission
Schonl of Law

Stanford University

Stanford, California 243058

Attention: Mr. John H. DeMoully
Executive Secretary

Gentlemen:

Pursuant to the request contained in your letter of
October 10, 1969 concerning jury instructions, I have met with
the other judges of cur court to get a consensus of opinion.
Our six judges do not believe that instructions should be taken
into the jury room. It is feared that such a procedure would
extend the time of a jury's deliberation and thus have an adverse
effect on expediting trials, which appears to be one of the major
problems of the day. More important, however, is the view that
it would increase the tendency on the part of individual jurors
toward argquing over the meaning of the law, rather than the
facts of a case.

The judges believe that the system presently followed
of reinstructing the jury as many times as they like, in open
court, with both counsel present, on any particular points about
which the jury expresses confusion or lack of understanding
insures adeguate knowledge of legal principles involved. If any
clarification of the wording used is desired, it can be cleared
up by lawyers and the judge, who are persons presumably knowledge-
able in the field of law.

As one of our judges pointed out, in twenty years of
trial practice and one year on the bench, he has not once had
any jurcr regquest copies of the jury instructions. He added
that he believed it would be a desirable step to conduct a
survey of jurcrs who actually have served several times to
determine if they deem it advisable tc have the instructions
in the jury room.




THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
iIN AN FOR THE COUNTY OF KERN

California Law Revision Commission =~ 2 - October 29, 1969

In the event the recommendations of the Commission are
adopted, it is suggested as a pra¢tical matter that the rule
require the delivery of a number of copies to the jurors and
also, of course, that there be no indication on the instructions

themselves as to which side requested them.
™ \"""j‘;f' ’ - ;.'ﬁ g ){.F{_‘_‘,,—C
- HE PR U L. ] "j/( /;!‘(/

1

Mazvin E. FPerguson’ ;/
MEF:gw
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October 31, 1969

Hon, Marvin . Ferguacn

Tha Superior Coaurt

County of Kara

Bekersfield, Californis 93301

Dear Judge Ferguson!

We vary guch aporeciste receivinzg your thoughtful letter concerning
whathar ingtructions should be taksn énto the jury rom in civil csases.

As you pointad out in your lstisr, the system pressntly followed pare
mits the reingtroction of the jury vhensver necessary, in open court, with
both counsel pressnt. The complalat we have had concexnlng this procedure
casen from trial lawyers who feel that ths existing procsdure requirss a
considerable wvaste oF time on thair part 1# they wish to protect thelr ine
terests. They sust rewatin aveilable oo that thay can bLe present in case
the Jury wishes tc ba further instrucisd. Guo ebtornay, who waived hias
right toO ba prasent when the Jury wapr inatructed, found that the instructions
given in his abssuce 412 nobt protest ihs intsrests of hic 2lisnt fTairly; it
wes nacessery for him to sppesl to the court of appesel to have tha verdict
for nis opponent reversed and £ cew trial zrentoed., Hs advieas us that he
will never taks & chance an heving s Jury ifnetructed in hi= gbsence agein,

At the same tims, he iz greatly concerned st the increesed cost of Litigatiom
1f trial attorneys must remsin availadle on thg chance that the jury will ree
quest that the instrostions bé reread Lo them. He would much profer glving
the jury the instractions and taking bis chanoes. Xt wouild be belpful to
have your reaction 4o thie precticsl ¢riticime of the existing procedure.

I am writing to you to gei your reaction on this further point because
your thoughtful istter indiocates thet your judges have given the mnttaer
consideredble thought.

gincerely,

John H. Dedoully
Bxzcutive Bacretary "

JHEDIS] e
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THE SUPERIOR COURT

MARVIN E, FERGUSON OF THE ETATE GF CALIFORNIA

Judim iN AND FOR THE
COUMNTY OF KERN

Bokersfiald, California-93301

November 4, 1969

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Attention: My. John H. DeMoully
Executive Secretary

Dear Mr. DeMoully:

The practical problem raised in your letter of
October 31, 1969 is not one that causes us much difficulty.
Counsel usually return to their offices during the deliberations
of the jury and are on call should their presence be required.
The time involved in returning for reinstructing is minor, in
our view, when compared with the other problems created by
engaging in the practice of permitting the jury to take the
instructions intoc the jury room. However, we appreciate the
time element may create a more substantial problem in the
larger metropcliitan areas., Still, when weighed against the
time consumption and other problems created by a jury being
bogged down in arguing the law, rather than the facts of a
particular case, we deem it insignificant.

Judges on our bench who have had considerable civil
trial experience doubt whether the additional time that may be
consumed by the attorney in returning for reinstruction involves
any substantial additional charges to the client. As pointed

out by one judge, it certainly would not do so0 in a contingent fee

case, and since the usual arrangements in all other cases are on

a per diem rather than an hourly basis during trial, there should

be no additional charge by the attorney for such services.

I believe I can speak for all of the judges when I
state that certainly no attorney who is properly representing
his client should stipulate the judge should be permitted to
give instructions in his absence.




THE SUPERIOR COURT OFf THE STATE OF CALIFORNIA
IN AND FOH THE COUNTY OF KERAN

California Law Revision Commission - 2 - Novenber 4, 1969

Hoping this is the information you desire, I ¢ in,

. Very fruly yours,
YA
L- . 6’1'{-"‘-*"(‘*“" (?' ’(/( '}W‘J'}«_

Maryin E. Ferguson

MEF:gw




M¥emo 60wll? BEXUTALT ¥VIT
SUPERICR COURT OF CALIFORNIA

ame A POK THE

TOUNTY OF RIVERSIDE

— Novembor 2, 1564
RAMBE®RE OF

JOHN G. GABRERTY COURT HOURE
JUDGE OF THE SUPKHION COURT RIVERSIDE, CALIFORNIA

California Law Revision {ommission
School of Law

Stanford University

Stanfeord, Califernia 94305

Gentlamen: He: ©€ivil Instructions to Jury

If inatructions fTor wse in the jury room are given to the
Jury, soms format shounild be followed whereby the instructions do
not indicate on thetlr face which pariy or attorpey submitied the
instructions to the Lourt,

I have had Jarors imn oriminnl cases, where instructions were
given to them ask," why were wmost of the inatructions those of the
Distriet Attorney and 50 few hiose of the defanse?®

In oriminal case: when the insteuctions are to he ziven the
jury, ¥ photostat the hody of the ipstruction omitting the heading
which shows that i1t is & regunesied People’s or Defendant's instruction
and omit the name of ths attorney. Utherwise, 1 feol] that jurers may
gonsgciousiy or untonscioualy "count up® tie lustrucitions giveun and
draw gn inferencs that the Judge may YIaan™ one way or the other 1in
the case., This might be especially trus where, as iy criminal practice
today, most insiructions are thoeze submiitted by the District Attorney.

If gterilde diugiyuctions are nod used, at the very least a
special instruction should ke glven properly cauiioning the jury as
to the immateriality of considering sn instruction as having been
aubmitted to the Lourt by any pariicular party and calling attention
to the fact that the instrucitions as those of the Court alons. However,
such an instrucition is a difficuli one to draw. Any souoch cawtionary
instruction might well parallel the woll-known story of the mother,
who on leaving the children alone, ftold them that thay shouldn't put .
any beans in theiy ears whiie she was cut, The results were prediotable.

The preparation of insiruetions for jury use poses mechanical
reproduction and secreisrial probliems in order to avoid instruotion
sheets that are not interiineaited by $the Court’s handwritten additions
or sudtractions and that do not contsin the ldentity of the party and
counsel submitiing the iastruction.




Any Instruciions given io the jury showvld be so “"keyed" that
Court and counsel would cleariy know who requaerted them, The sheets
given to the jury should noi counfain any stetement that an instruction
was reguesated by any seriain litigapni. Such a system sghould be upni-
form throughout the State nnd incorporaied in the Court Hules,

&iﬁcﬁrﬁlgwyou;ﬁf

P
o7, SIS T
Ry AW R RS

‘dohn (. Gabbert,
JGGdm
ct-Judge Leo A, Dcogan
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THE SUPERIOR COURT
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EONG™A, CALIF, #2370
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Novewber 3rd, 1969 C MaArLInD ALDAKSE
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CHAMNERS OF
MBI A, GARKCET, JUSRE

Mr. John H. DeMoully
Executive Secretary
california Law Revision Commisgion
School of Law
.- Stanford University
- 8tanford, California 94305

'Suﬁjact:' Jury Instructlon ~Civil Cases
.-Dear Mr, DeMsully- L

I recexvaé your letter of Oetabar 10th, 1969, and the
tentative recommendatiocn of the Commission autnarizivq the
. taking of a written copy of the Court's instructions into
the jury room in ecivil cases {as well as ariﬁinai}

As a membar of the Bench and the Bar havxng twenly years
experience in active trial work and almost thirteen years on the
Bench, I must state that .I an opposed to the concept of sending
‘the instructions into the jury room in-a civil case. As a mattier :
of fact, while I am not aware of the statistics, I do believe that
“this practmce is riot follaaad in many ccuntles even in crlminal -
casds. ‘

: It is true that jury instructions are inciined'ta ba con- -
fusing, and that it is expecting too much of jurors to sxpect
them to retain in their minds all of the law that is read to them
by the Judge in the half hour or 8o of giving of inatructions. On
the other hand, they do have a right to come back into Court and
request clarification or reiteration of instvuctions on certain’
points. This enables the Judge to control the re-examination of
ingtructions and select those which are really needed to cilarify
the point and, if adviseable, to explain, enlarge, clarify, or

to give anothexr instruction on the. same point.

While occa31cnally it does take adﬁitlonal time for a jury
‘to be called back into Court for clarification or re-reading of
instructions, it is the frank opinion of this writer that it will
take a lot less time then it will for twelve jurors to attempt to
agree on what the written instructions mean after they get closet~
ed in the jury room and have an opportunity to take them apart and
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pass them around and read and argue among themselves as to what

‘each individual instruction means. In digcussing your letter with

another Judge, he commented: If we're going to go this far, why

- not just hand the jury twelve copies of the instructions -at the
.conclusion of the trial and let them deliberate. Why should the

- Judge even read the instructions? While this is far fetched, and
-I . do not concur in such rash statement, I can understand why some
Judges might feel that way. o ' '

Since you wished an expreESLGn of v1ewpolnt from those
engaged in the active trial work, I am passxng this along to you
‘as being unalterably opposed to the ssnding in of jury lnstructlons
in eivil cases. '

. Thanking you for your congideration of these comments, I
- remain ' . : ' - _ :

Ross A. ‘Carkeet

RAC/ED
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JOHN B. LANDON
JOHN B. SPARROW
MARK OWENS, JR.

ASSISTANT COUNSEL
MILTON H, GORDON
DONALD L. REIDHAAR o
GEORGE L. MARCHAND November 10, 196G
ROMULUS B. FORTWDOD
JAMES 5. HOLST
WARRRN 8, LEVIN
ALETHA A, TITMUS
WHLIAM B, MCXENEIR

John H. DeMoully

Executive Secretary

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94309

Dear Mr. DeMoully:

This wlll acknowledge your letter of October 1lhth
wherein you indiczated the Law Revision (ommission would
appreciate my comments on the tentative recommendations
relating to the taking of instructicns into the jury room
in civil cases,

My thoughts in the matter are as follows. I agree
the same rule should apply in both civilil and criminal cases
but that the giving of a copy of the wriltten instructions
to the jury upon 1ts adjournment for dellberation ghould
be mandatory. '

My reason for making it mandatory is the same as
that get forth in the leiter of Miss Sara Jane Long under
date of June 25, 1969, in your bvackground material. She

— properly polnts out tThat Penai Code secticn 1137 authorizes
the court to deliver the irstructicns to the Jury room upon
request but that the reguest is seldom made because the
Jurors are not aware of its provisionsg.

Before I resigned from the Bench to accept my
present positicn, I tried htndreds of criminal as well
as civil cases, and only once was I ever reguested in a
criminal case tc send the written instructicns inte the
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John H. DeMoully
November 10, 1969

%]
-

hary room and, in my cpinion, for the very reascn stated
ahove.

.

While wvour opiticnali pro"*sio} is & step in the right

direction, unless made mandgtery 1t iz not going to accomplish
what your “Commigsion desires, Should veill determine to make

it opticnal 1n bhot H Lynpasz cf cages. The Fenul Code and
the Code of Civil needure should be amended to direct
the judge, upon tne conceluslion of his reading the Jjury
instructicons, te inform the jurors they wmay reguest the
instruections. With zuch 2n admonishment, I think the
result would te that the instructi would be reguested
be best to make it

in most cazes.
mandatory in th@ tion 61% of th Code
of Civil Procada 7fect or be sllghtly

modified te conf

I econgratulate your Commlseglon for the exeellent
work 1t is dcoing.

- ¥ -
Thomas J. Lhnﬁlucham e
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Mr, John H, BeMoully

Executive Secretary

California Law Revision fommission
Stanford University

Stanford, Californic S4305

Dear My, GeMoully:

This is in reply tg yoiur ietter of {(tober 10,
1269, requesting comments conpcerning the tenta-
tive recommendation of the Commission with re-
spect to taking fnstructions inte the Jury Room
in civil cases, This matter has been discussed
with 211 of the Judpges of the Superior Court in
this Ceounty and, while the strength of opinion
varies o somée depiree amony dndividual Judges,
I think i+ wouid ke fair to say that the con-
sensus is opposed to the recommendation, Our
principal concern is the fear that if this pro-
cedure iz fullowed juries will ip large measure
tend t¢ Decome concernad with the applicable
law and teund to neslect their primarv function
which is te weiph and sift the evidences and de-
termire the facts.

okt

kl
e
|8

We understand from the materiazsl submitted with
the Commission's tentative rvecommendation that
it is believed this has nct occurred in other
areas where th2 vecommended practice has heen
followed, However, we thipgk it possible that
this may have ocourred without individual menm-
bers of the jury being awave it wss happening
and ¢f course thers is nevser any trained obh-
sexver present during the deiiberating sessions
ef the jury tc actually evaluate the delibera-
. tive proress, apder varticuelar circumstances,

We recognize the problems set forth in the ma-
terial forwarded with the recommendation and
we appreciats that thev are real nroblems to
the citizens servint on 3 jury., However, we




Mr. John H. DeMoulty
Page -4-
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are reluctant to
reauire that writ

£ s¢ any procedure which would
r .

the Jury Reom in c*?
e
i

tyuctions he faken into

S friﬁlﬁﬂl cases.
It is not the pra in this Countv to have writ-
ten inttructions et inte the Jury Boom in crim-
inal cases, evern thouph this is prezently permit-
ted by stia fa . We fael that, at most, any nro-
posed Courd rule ¢y lepisztation in this area should
leave the ques ion of whether written instructions
are to be talen into the Jury BRoom to the discretion
of the Trial Judgs.

We recogrnize that these comments are somewhat ad-
verse to the Commission's proposed recommendation,
but we hope thev wiil be of assistavce to you in
your further study of the matter.

Very trulvy yours,

F ’-""
a iy
“ I3 !’F.:'!
-~ : Feo A0 .
X " Do T e
E £ e .

TOSEPL . WILSON

JGW/ by
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SFaperior Cout of the Btute of Talifornia
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Uhambers of

RAYMOND 4. SMHERWIN

Judme of Buperior Qourt

(707 ARB-D194

California Law Revision Commission
School of Law -~ Stanford University
Stanford, California 94305

Attention: John H. DeMcully, Executive

November 10, 1969

Secretary

Dear Professor DeMoully:

This refers to vour letter of QOctober 106, 1969, concerning
whether juries in civil cases should be authorized to take
a written copy of the court's instructions intoc the jury

room,

We have talked about this from time to
any firm agreement. My impression is,
towards authorizing juries to be given
tions.

time but never reached

however, that we lean

the written instruc-

I thought you might be interested in the enclosed copy of an
unsolictied letter which Judge Healy recsived.

RIS /mmg

cc: Honorable Thomas N. Healy
Honorable Ellis R. Randall

Enclosure
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Memorandum 69-137
EXHIBIT XXIT conlt

5 Hillslde Iane
Vacaville, Calif.
Oct. 29, 1969

Dear Judge Healy:

You may recall that I was foreman of the jury in the case McMurphy versus
Wells tried in your court last week. I am concerned about some of the circum-
stances involved in this case. I know nothing about the propriety of any
comrents I might make, and you can be sure that I offer them in the hope that
they may be of some value.

1. If the jury had been supplied with a typed copy of your instructioms
regarding the possible verdicts, I do not feel our deliberation could have
lasted more than one hour.

2. I frantically took incomplete notes during your charge, but when we
went into deliberation, there were three or four divergent opinions as to how
we should operate. I finally convinced them that my notes stated definitely
that we should decide concerning the negligence of the hotel. One felt that
such old hotels should he torn down and therefore the hotel was negligent.

One was sure the window was stuck and therefore the hotel was negligent. One
felt that the poor devil should at least get hospital expenses back regardless
~-therefore the hotel was negligent. Two felt that the desk clerk neglected
to shut off the heat when the alarm sounded, therefore the hotel was negligent.
Seven felt that steam radiators by nature are hot enough to cause burns and
there wvas no negligence unless it were shown that the heating system was
defective.

3. I then managed to get a vote on the question: Was the plaintiff
negligent and did his negligence contribute to his sccident? 10 agreed that
Mr. McMurphy was negligent and that his negligence contributed to his aceident.
¥y notes indicated that this was sufficient for a verdict in favor of the
defendant. There was immediate protest and new statutes were quickly formi-
lated. For example, one insisted that we now had to determine which negli-
gence was preponderant. I declded that the best course was to supply this
information to you for verification. I expected you to advise us that if 10 :
agreed on contributory negligence that we were cbligated to return a verdict
in favor of the defendant. You will recall that you asked if we wondered
whether or not a 10 to 2 vote was enough. You then reread the charge and I
again tried to write down the part on which we disagreed. When you read it
a third time I was able to fill in the missing words and told you that T
thought our problem was sclved. We immediately reached a 11 to 1 verdict.

L

ey

4, If it i1s proper, a copy of a complicated charge should be supplied
to the jury. The average person cannot assimilate all the instructions when
read in & normal manner.

“l-
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5. If proper, I feel all jurors in the box should be supplled pencil
and paper 50 notes can be taken. One juror demanded to have read back to
her the testimony regarding "a statement Mr. lewis made yesterday".
Repeated and courteocus guestioning revealed that she d4id not have the slightest
idea of the subject matter or any ract connected with her problem.

6. You instructed us that Mr. McMurphy's deposition was just as good
evidence as if it had been given from the witness chair in the courtroom.
Both lawyers read at length from this deposition and yet we were denied
access to the deposition because it had not been offered in evidence. I
mast assume this was an error on the part of one or both lawyers 1f they felt
it would help their argument.

T. The defense lawyer did not ask the medical doctors a very obvious
guestion which might have cleared up & lot of questions in the juror's minds.
The wound was green on Jan. 3. Would a burn suffered on jan. 2 turn green
in one day? If not, would & burn suffered on Dec. 31 turn green by Jan, 37
If a definite no to the first question and a definite yes to the second gues- -
tion were given, it would have been evident that the plaintiff was telling a
falsehood and had been negligent. My problem is, "What can a juror do, if
anything, in such a situation? Can a juror ask a witness a question?”

8. One juror on our panel has no business ever serving on any type of
Jury. She is incapable of listening to your instructions; incapable of
reasoning or orderly thinking. Her typical contributions were a) "You can't
tell me the hotel didn't know he had been burned," b} “"you can't tell me the
window wasn't stuck," c¢) "I'm sorry, I have an copen mind, but you'll never
get me to change my mind," and d) "I don't care whose fault it was, he should
at least get his hospital expenses back"; e) "he is being persecuted because
he drinks. I don't drink but if I came ocut of a bar and fell down, people
would say I was drunk and that isn't fair!". When she realized the sentiment
was opposed to hers, she accused a lady juror of calling her an "invalid"
when in fact nothing had been said to her by anybody to which she could take
exception.

I doubt if you are still reading at this point, but I can tell you in
all honesty, my Jjury experience is frustrating and depressing. I hope that
I will not be called agaln. Perhaps this is for the best since I find it
difficult to see how such a case ever reaches the trial stage. It is

obvious that I am ignorant of the law since I did not feel that the plaintiff's

lawyer even attempted to prove negligence on the part of the hotel.

I hope this rambiing letter may be of some interest or value to you.
At lesst I feel better!

Sincerely,

/s/ Robert M. Stephenson

FoS



»

“’M;m

OFFICERS

Procident
NED GOOD, Los Angeles

View Fresidmis
THOMAS T. ANDERSON, India

ROBERT D. BARBAGELATA, Sen Fraacisco

KENNEYH L. KNAPP, Los Angeles
WILLIAM H. LALLY, Sacramenio

Secretary
LOUTS 8, KATZ, San Diego

Trearurer
GLEN T. BASHORE, Garden Grove

Finonciol
GEORGE T. DAVYS, Sun Francisco
Parliamentarian
BERGEN VAN BRUNT, San Francisco
Board of Governors
SAMES H, ACKERMAN, Long Bench
. JAMES BEAR, Sen Divgo
STNEY L. BERLIN, Redwood City
FAUL BRAZLOW, Sherman Oake
WILLIAM CAMUSE, Los Angeles
TIMOTHY CROWLEY, Santa Rosat
FLOYD A. DEMANYS, Barlingame
LOUIS DESMONMIY, Sssraments
PAUL A EISLER, Sa2 Frapcisco
DANIEL FOGEL, Las Angeise
ERBERT HAFIF, Claremen?
AEIL D. HEILY, Oxnaid
THEODORE A, HORN, Lot Angein
ELMER LOW, Los Angeles .
JOHN C. MeCARTHY, Pomona
DAVID POLLOCK. Los Angeies
JAMES G. QUINN, Gakland
PETER I. BIMONELLTY, Siackion
THEODOAE .. SLINKARD., Fresso
REGINALD M. WATT, Chice
THEODORE 8, WENTWORTH, Sanra Ana

Past Previdenta
MARVIN E. LEWIS, Sas Frangises
EDWARD 1. POLLOCK, Los Angeles
JACK H. WERCHICK., 5ar Froncisce
ROBERT G. BELOUD. Upland
ROBERT B. CARTWRIGHT, San Francisw
LEQ M. 'CONNOR, Sacramenic

CHARTERED CHAPTERS
Comtra Cosin

Dt Norte/Humbaldt
Frather River

San Bernarding/Riverside; Pomona
San Dirgo
Ban Francisco
San Maoreo
Sante Clora

“asta

ano

Stocktan
Tehamn
Venturs
YubasSuster

Memo 69-137
CALIFORNIA TRIAL LAWYERS ASSOCIATION
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GUARANTEE BUILDING
Third Floor
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JAMES L. FRAYD?

Nov, 12,

California Law Revision Commission
School of Law

Stanferd University

Stanford, California 94305

Mr. John H. DeMoully,
Executive Secretary

Attention:

Dear Mr. DeMoully:

The writer, Elmer Low, Thomag P. Mortimer,
and Kenneth Knapp, of Los Angeles, and Thomas Eck-~
hardt, of San Bernardino, have been appointed by
Mxr. Ned Good, President of California Trial Lawyers
Association, to that organization's lLaw Rev1aion
Committee.

We have conferred somewhat hastily, but
do have some comments with respect to the Statuie
on Rea Ipsa Logquitur and Jury Instructions in the
Jury Room.

With respect to Res Ipsa Loguitur, we can
see that the proposed Statute is a correct statement
of the law., However, we have two suggestionsa to
make.

First of all, there are other worthwhile
instructions (such as appear in Baji} on the sub-
ject of Res Ipsa Loguitux, and some recognition of
that fact should be provided for in proposed Evidence
Code Sec. 646.

Secondly, we are rather chary of the use of
the expression, "only if". Such an expression is
argumentative, and sometimes, to a person in the
plaintiff's position, it seems to impose a rather
heavy burden.
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Therefore, the first paragraph of Subparagraph {¢)
of Section 646 might be modified s0o as to insert, after the
words, "upon reguest shall,” the words, "in addition to any
other proper instructions on the subject”. Subparagraph (¢}
{1} is unobjectionable and is more or less in accord with
one of the instructions in Baii.

We would then suggest that Subparagraph {c)}({2) be
changed in some fashion 30 as to eliminate the expression
"only if", and possibly as follows:

: "However, in order to draw such an inference,

" the jury nust find that it is more probable than
not that the occurrence was caused by some negligent
conduct on the part of the defendant."

With respect to the second subject which we have
been asked to comment upon, that is, the taking of jury in-
structions into the Jury Room, let me state that while some
of the literature seems to indicate that such a procedure
has been approved of in a number of states, the members of
cur committee are unanimous in opposing such a propositlon
for the State of California.

: We all feel that there would be too great a tendency
for individuval jurors to seize upon particular instructions
emphasizing one over the othex, possibly with some of the
jurors, having a legal frame of mind, attempting to impress
upon other jurors their legal ability. We all know that
rany of our lay friends are would-be lawyers. We feel such
a procedure violates the principle enunciated in our Baiji
Instructions that instructions should be considered as a
whole and that no individuval instruction is to be singled
out and given undue significance.

Purthermore, and somewhat akin to what has already
been said, there is a danger that the jury would not de-
liberate as one body, but might be split up into segments,
each asserting itself as a champion of a particular instruc~
tion or a group of instructions. Probably the best argument
in favor of the proposltlon is that jurors cannct be expected
to remember instructions as they are read to them by the juvdge.
However, they can alwaya come back and have the instructions
re~read to them, and in this way, there is some control over
the manner of re-reading and the number of instructions which
are re-read to them.
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Our committee is strongly opposed tc the proposi-
tion that jury instructions should be permitted in the
Jury Room.

We thank you for the opportunity of expressing
our views on these subjects.

Yours wvery truly,
CALIFORNIA TRTAL LAWYERS ASSO-

CIATION LAW REVISION COMMITTEE,

By .‘[_.-.,

WiLLiAM P. CAMUST
WPC-p

C.C. to Mr. Red Good, President, California Trial Lawyers
- Association, 727 West 7th St., Los Angeles, Calif.

C.C. to Mr, James L. Frayne, Executive Pirector, California
Trial Lawyers Association, 1020 12th Street, Sacra-
mento, California 95814

C.C. to Mr. KRenneth L. Xnapp, 1250 wilshire Blvd., Los
Angeles, California 90017

¢.C., to Mr, Elmer Low, 315 West 9th St., Los Angeles, Calif.90015

C.C., to Mr. Thomas F, Mortimer, 3540 wilshire Blvd., Los
Angeles, California 90005

¢.C. to Mr. Thomas M. Eckhardt, 344 wWest 2nd Street,
San Bernardino, California 92401
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CHAMBERS QOF

The Superior Qonrt
HAN BERHARDINDG, CALIFORNIA SL4O

MARGARET J, MORMIS, JUDBE .
DEPARTMENT MINE

November 28, 1969

John H. DeMoully

Executive Secretary

California Law Revision Comission
School of Law _ _
Stanford University

Stanford, Califormia 94305

Dear Mr. DeMoully:

Re: Jugz‘tgggrucgicns in Civil Cases

In commection with your letter of October 10, 1969,
queatigge:ur views on the above recommandation,

" T have a4 survey among the eleven Judges of our
court, and find thnt they are fgirly evenly divided
with a slight prEpanderance in favor of disapproval
of the recommendation

Primary reagons for disapproval are:

1. A jury would devote too much time to arguing
about instructioms; and

ﬁ. Would create more confusion and invite
: erroneous interpretations by the jurors,

' Among those favoring the recowmendation, it was the

“.consensus that the question of whether the instructions
were to be provided should be for the court to determine
on its own initiative.

I hope that the above will be helpful to you in your

study.
Very truly yours
i1ri ) " ﬁ
RES L
MIMzwh Mg |-
: ;PR
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STATE OF CALIFORNIA
CALIFORNIA LAW

REVISIORN COMMISSION

TENTATIVE RECOMMENDATION

relat to

TAKING INSTRUCTICKS INTO THE JURY ROOM IN CIVIL CASES

CALIFPCRNIA LAW REVISION COMMISSICHN
School of Law
Stanford University
Stanford, Californis 94305

WARNIRG: This tentetive recommendation is being distributed sc that
interested perscns will be advised of the Commlasion's tentative con-
clusions and can make thelr views known to the Commission. Any coa-
ments sent to the Commission will be considered when the Commission
determines what recommendetion 1t will make to the California legis-
laturei

The Commission often substantiaily revises tentative recommendations
as a result of the comments it recelves. Hence, this tentative recom-
mendation is not necessarily the recommendation the Commission will submit
to the Legislature.

ROTE: COMMERTS OF INTERESTED PERSONS AND ORGANIZATIONS MUST BE IN THE
HANDS OF THE COMMISSION KOT IATER THAN JUNE 2, 1959£ IN ORDER THAT THEY
MAY BE CORSIDERED BEFORE THE COMMISSION'S RECOMMENDATION OR THIS
SUBJECT IS SENT TO THE PRINTER.




NOTE

This recommendation inaludes an sxpiscsicry Comment to eseh
pection of the recommended legislation, The Commenis are written
nﬁe their primery purpose is

to explain the law as it would exist {if enacted) to thoze who will

aa if the legislation were enacted

have oocasion to dse it after it is in

effect,




LETTER OF TRANSMITTAL

The Californis Law Revislon Commission was authorized by
Resolution Chapter 207 of the Statutes of 1955 to make a study to
determine whether the Jury should be authorized to take a written
copy of the court'!s instructions into the jury room in civil as well
as criminal cases.

The Commission published a recommendation and study on this
subject in November 1956. See Recommendation and Study Relating to
Taking Instructions to the Jury Room, 1 Cal. L. Revision Corm'n
Reports at C-1 {1957). A bill was introduced at the 1957 session
of the Legislature to effectuate that recocmmendation. However, the
Commission determined not to seek enactment of the bill because it
concluded that further study was needed of the procedural problems
involved in making & copy of the court's instructions available to the
Jury in the Jury room. This recommendation takes into account the
problems thet caused the Commission to withdraw its previous recom-
mendation,




#12 March 25, 1969
TENTATIVE

RECOMMENDAT ION OF THE CALIFCENIA
LAW REVISION COMMISSION

relating to

TAKING INSTRUCTIONS INTC THE JURY ROOM IN CIVIL CASES

Section 1137 of the Penal Code authorizes the jury in a criminal trisl
to teke a copy of the jury instructions to the Jury room. There is no
similar provision for civil trials and it is uncertain whether & copy of
the instructions mey be taken to the jury rocm in a civil trial.l
Apperently, because of this uncertainty, it is not the practice to meke a
copy of the instructions availsble to the jury during its deliberations in

8 civil cemsze.

See Cunningham, Should Instiructions Go Into the Jury Room?, 33 Cal.
S.B.J. 278 (1957); 2 witkin, California Procedure Trisls § 73 (1954).
In several civil cases 1t has been contended that the trial
court may not give the Jury a copy of the instructions because there

is no statute authorizing it to do so. Day v. General Petroleum
Corp., 32 Cal. App.2d 220, 89 P.2d 718 (1939); Melikian v. Independent
Paper Stock Co., 8 Cal. App.2d 166, 47 P.2d 539 (1935); Fererira v.
Silvey, 38 Cal. App. 346, 176 Pac. 371 (1918). Cf. Granone v. Los
Angeles County, 231 Cal. App.2d 629, U2 Cal. Rptr. 34 (1965); Shelton
v. Burke, 167 Cal. App.2d 507, 334 P.2d 616 {195%). In each of these
cases the appellate court held that if the trial court did err in
sending & copy of the instructions into the Jury room, the error was
not prejudicial in the particular circumstances involved. Dicts in
one case indicates that the practice of providing the Jury with a
copy of the instructions is permissible if the perties expressly
consent. Fererira v. Sllvey, supra.

2
Ho.‘(Lbrog];:, A Survey of Metropolitan Trial Courts Los Angeles Area 304
1956).

wle




The function of instructions is to guide the jury's deliberations.
In most cases the instructions are lengthy and complex, particularly
when considered from the point of view of & ley jury composed of persouns
unfamilisr with elther law or legal le,nguage.3 It is doubtful that the
jury, heving heard the instructions once as given orally by the ccourt,
can remember them in detail after retiring to the Jury room. The
availability of a copy of the instructions in the Jury room would permit
the Jury to refer to the instructions for a written statement of the
issues in the case and the applicable law if it wishes to do so.
In most states, the court is authorized or required to provide

the Jury with & copy of the instructions.

3 A survey of the subjective opinions of over one thousand jurors found
that nearly one-half of the Jurors sald that there was disagreement
amcng the members of the Jury as to the mesning of the instructions.
Holbrook, A Survey of Metropolitan Trial Cowrts Los Angeles Area 30k
(2956).

L

See Appendix to this recommendation. See alsc 5 Busch, Law and Tactics
in Jury Trisls § 723, p. 711 (1963).

-
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For these reasons, the Commission recommends that the court be
permitted to.send a copy of the instructions into the jury room in a
civil trial and be required to do so upon request of any party. The
procedure for providing the Jury with a copy of the instructions should
be established by rules adopted by the Judicial Council.5 This would
permlt revision of the procedure from tlme to time as experience under
the rules demonstrates a need for revision and would facilitate the
development of alternative procedures if the situatlion in particular
counties requires a different procedure in those counties.

Enactment of the leglelation recommended by the Commission would
reflect 2 legislative decision that the taking of6instructions into the

Jury room in civil cases is a desirable practice. HNevertheless, because

the drafting of satisfactory rules may regquire the solving of unanticlipated

p
The procedure for presenting proposed instructions to the court and
for giving instructions to the jury is outlined in Sections 607a,
608, and 609 of the Code of Civil Procedure. The form of proposed
Jury instructions is governed by the California Rules of Court.
See Superior Court Rule 229; Manicipal Court Rule 517.
6

Revision of the law relating to the taking of jury instructions into
the jury room is not s new idea. As early as 1901, the California
Legislature amended Section 612 of the Code of Civil Procedure to
provide that the Jury must take all imnstructions with them into the
Jury room. Cal. Stats. 1901, Ch. 102, § 111, p. 145. The bill
containing the amendment wams declared unconstitutlonasl for technical
reasons. Lewis v. Dunne, 13k Cal. 291, 66 Pac. 478 (1901). In 1956
the California Law Revision Commission recommended that the law be
revised to permit the instructions to be taken to the jury room. See
Recommendation and Study Relating to Teking Instructions to the Jury
Room, 1 Cal. L. Revision Comm'n Reports at C-I (1657). The bill
introduced to effectuate this recommendation was withdrawn in order
to permit further study of the procedural problem of providing the
Jury with a clean copy of the imstructions.
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procedurai problems, the statutory provision for furnishing the Jjury
with a copy of the instructions should not become operative until the

rules become effective.

The Commission's recommendation would be effectuated by the

enactment of the following measure:

An act to add Section 612.5 +to the Code of Civil Procedure,

relating to Jjury instructions.

The people of the State of California do emact as follows:

Code of Civil Procedure Section 612.5 {added)

Section 1. Section 612.5 is added to the Code of Civil
Procedure, to read:

€12.5. (a) At the discretion of the court or upon request
of any party, 2 copy of the court's instructions to the jury in s
elvil sction or proceeding shall be made available to the jury during
its deliberations. In furnisghing the jury with a copy of the
instructions, the court shall follow the procedure established by
rules adopted by the Judicial Council.

(b) The Judicial Council shall adopt rules governing the

e procedure to be followed under this section. Subdivision (a)

-

does not become operative until such rules become effective.
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Comment. Although it will not be clear whether a copy of the
court's instructions may be taken into the jury room in a civil trial
until subdivision (a) of Section 612.5 becomes operative, such practice

normally would not result in prejudicial error. See Shelton v. Burke,

167 Cal. App.2d 507, 334 P.2d 616 (1959); Recommendation of the

California Iaw Revision Commission Relating to Taking Instructions Into

the Jury Room in Civil Cases, n. 1, supre, ¢f. Penal Code § 1137.
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Ala. Code tit 7, § 273 (civil & criminel); Hart v.
Stﬂ.te’ 21 ﬁlﬂt Appa 621

Valley Nat'l Benk v, Witter, 58 Ariz. 491 (civil);
Rule Crim. Proc. 280 {1f any are taken all must
be taken)

Ark. Stat. Ann. § 27-1732 (clvil); Ark, Stat. Anm.
§ 43-2138 (criminal)

Cal. Penal Code § 1137

Rule Civ. Proc. 5%; Rule Crim. Proc. 30

Rule Crim. Proc. 1.400

Chattahoochee Brick Co. v. Sullivan, 86 Ga. 50

Idaho Code Ann. § 10-206 {civil); Idsho Code Ann.
§ 19-2203 (criminal)

I11l. Stat. Ann. Ch. 110, § 67 (ecivil); Ill. Stat.
Ann. Ch. 1104, § 451 (criminal)

Smith v. McMillen, 19 Ind. 391; Jones v. Austin,
26 Ind. App. 399, 405-08 {civil); Hall v. State,
8 Ind., 439 (criminal). But see 33 Ind. L. J.
96 {1957).

Rule Civ. Proc. 198, Iowa Cude § T84.1 (criminal)

Clark v. Brady, 126 Kan. 59 {civil); State v. Benoningtoa,
4l Kan. 583 :
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State v. Strachner, 190 La., 457 (criminal)

Rule Civ. Proc. 558, Rule Crim. Proec. 757

Behrendt v. Wilecox, 277 Mich. 232 (requested by
Jury)

Miss. Code Ann. § 1530 {boih)

Mo. Rev. Stat. § 4%10,300; Rule Civ. Proc. T0.01
Eivil); State v. Colson, 325 Mo. 510 (criminal)

Hammond v. Foster, 4 Mont. 421, 433 {1if any are
given all must be given)

Langworthy v. Connelly, 14 Neb. 340 {by implication);
Neb. Rev. Stat. § 29-2016

Rule Civ. Proc. 51; Hev. Comp. Laws § 175.hkb1 (criminel

N.M. Stat. Ann. §§ 21-8-23 (civil), 41-11-12 {criminal)
(upon request of either party); Rule Civ. Proc. 51a

People v. Monat, 200 N.Y. 308 (semble: part of charge
given to jury at its request and without objection

by parties)

N.C. Gen. Stat. Ann. § 1-182 (if instructions are in
writing and if requested by either party)(both)

N.D. Rev. Code 29-2204; Rule Civ, Proc. 5la {civil);
N.D. Rev. Code § 29-2131(if in writing){criminal)

Ohio Rev. Code Ann. §§ 2315.01 {civil); 2945.10
{eriminal)
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Okla. X X| Lowenstein v. Holmes, L0 Okla 33,37 (civil);
‘ Ckla. Stat. tit. 22, § 893 {criminel}
Ore. X X Ore. Rev. Stat. §§ 17.255 {eivil), 136.330 (criminsl
Pa- - - - - LJ -
R.Il - - - - - -
S.C. - - - - - -
5.D. X X| 5.D. Code §§ 33.1317 {civil), 3b4.3654 (criminal)
Tenn. - fw | - X Tenn. Code Ann. § b0-2416
(Télonjles)
Tex. b 4 X | Rule Civ. Proc. 36.18; Rule Crim. Proc. 671
Utah X X | Rule Civ. Proc. 47(m); Uteh Code Ann.§ T7-32-2
{criminal)
Vt- - - - - - -
Ve. - |w |- X { Bowles v. Commonvealth, 103 Va. 816 {dictum)
Wash. X X | Rule Civ. Proc. 51; State v, Hart, 175 P.2d 9hh
: {criminal}
W. Va. X X | Rule Civ. Proc, 51 (consent of all parties); State i
v. Stover, 64 W. Va. 668, 671 {(dictum){crimine
Wisc. X X {Wood v. Aldrich, 25 Wisc. 695 (civil); Loew v. fitate
| 60 Wisc, 559 (dictum}{ecriminal)
Wyo. -] -l X Wyo. Stat. Ann, § 7-228
TOTALS | 1 (13 ({1 {1 (10 | 22
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