
#71 5/29/70 

Memorandum 70-50 

Subject: study 71 - Joinder of Causes; Counterclaims and Cross-Complaints 

The attached draft statute has been prepared in accordance with the 

decisions made at the last meeting to serve as a basis for discussion at 

the June meeting. 

l1e plan to go through the statute section by section at the meeting. 

We also attach (pink) the text of the existing title on pleading. It is 

apparent that we must revise a great portion of this title in order to make 

the changes·required to effectuate the decisions made at the June meeting. 

The staff has made some changes of a technical nature in existing law 

in preparing the attached draft statute even though these changes probably 

are not within the scope of the authorization to study joinder of causes and 

counterclaims and cross-complaints. l-le suspect that members of the Commis­

sion and others will suggest additional changes in the sections included in 

the statute because the provisions of the title on pleading are in need of 

revision even if the revision does not involve important or controversial 

changes. The Commission should consider requesting that the current legis­

lative session authorize us to study the pleading title of the Code of Civil 

Procedure. Such authority would permit us to prepare a complete revision of 

the title. This would not be a substantial additional undertaking since we 

will have to revise much of the title anyway to accomplish our changes on the 

two topics we have already been authorized to study. 

We should be sending the background study (at least) to the State Bar 

and Judicial Council so those groups can commence their consideration of this 

subject. Otherwise, they will not have time to consider it before the 1971 

legislative session. Perhaps if the draft statute is generally satisfactory, 

we could send it also. 
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DRAFT STATUTE--CROSS-COMPLAINTS AND COUNTERCLAIMS 

TITLE 6. PLEADINGS IN CIVlL ACTIONS 

Chapter 1. General Provisions 

§ 420.10. Pleadings defined 

§ 420.20. Forms and rules of pleading 

§ 420.30. Permissible pleadings enumerated 

§ 420.40. Pleadings in justice courts 

Chapter 2. General Requirements for Pleadings 

Article 1. Caption; Names of Parties; Signing 

§ 421.10. Caption 

§ 421.20. Names of parties 

§ 421.30. Signing of pleadings 

Article 2. Verification of Pleadings 

§ 422.10. "Public entity" defined 

§ 422.20. "Public officer" defined 

§ 422.30. Necessity of verified answer 

§ 422.40. Verification when public 

§ 422.50. Person who may verify 

§ 422.60. Contents of affidavit 

entity or public 

§ 422.70. Verification under penalty of perjury 

Article 3. Filing and Service 

§ 423.10. Pleadings subsequent to complaint 

Chapter 3. Claims for Relief 

Article 1. General Provisions 

§ 425.10. content of pleading demanding relief 

§ 425.20. Separate statement of causes 
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officer is plaintiff 



Article 2. Compulsory Joinder of Causes of Action 

§ 426.10. Definitions 

§ 426.20. Compulsory joinder of related causes of action 

§ 426.30. Compulsory countercomplaints 

§ 426.40. Exceptions to compulsory joinder reqQirement 

§ 426.50. Permission to assert unpleaded cause 

Article 3. Permissive Joinder of CaQses of Action 

§ 427.10. Permissive joinder 

Article 4. Countercomplaints 

§ 428.10. Persons who may file cOQntercomplaint 

§ 428.20. Joinder of parties 

§ 428.30. Joinder of causes of action against person not already a party 

§ 428.40. COQntercomplaint may be combined with answer 

§ 428.50. Countercomplaint filed after answer only with leave of court 

§ 428.60. Service of countercomplaint 

Article 5. Cross-Complaints 

§ 429.10. When cross-complaint permitted 

§ 429.20. Joinder of parties 

§ 429.30. Joinder of causes of action 

§ 429.40. Cross-complaint may be combined with answer 

§ 429.50. Cross-complaint filed after answer only with leave of coort 

§ 429.60. Service of cross-complaint 

§ 429.70. Certain cross-complaints to be treated as countercomplaints 

§ 429.80. Rights of "third-party defendants" 

Article 6. Contents of Pleadings in Particular Actions 

§ 430.10. Contents of petition in proceeding for dissolution of marriage 

§ 430.20. Additional information required in domestic relations cases 

§ 430.30. Action for infringement of rights in literary, artistic, or 
intellectual prodQction 
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Chapter 4. Objections to Pleadings; Denials and Defenses 

Article 1. Objections to Pleadings 

§ 435.10. Grounds for objections to pleadings requesting relief 

§ 435.20. Grounds for objection to answer 

§ 435.30. When objections made by demurrer or anSl,er 

§ 435.40. Time to demur 

§ 435.50. Demurrer may be taken to all or part of pleading 

§ 435.60. Statement of grounds for objection 

§ 435.70. Judicial notice 

§ 435.80. Objections "aived by failure to demur or answer 

Article 2. Denials and Defenses 

§ 440.10 "Material allegation" defined 

§ 440.20. Admission of material allegation by failure to deny 

§ 440.30. Form and content of answer 

§ 440.40. General denial where amount involved $500 or less 

§ 440.50. Pleading exemption from liability under insurance policy 

§ 440.60. Recovery of personal property 

§ 440.70. Set-off 

Article 3. Motion to Strike 

§ 445.10. Motion to strike complaint, countercomplaint, or cross-complaint 

Article 4. Summary Judgment 

§ 446.10. Definitions 

§ 446.20. Motion for slllllmary judgment 

§ 446.30. Affidavits in support of motion 

§ 446.40. Affidavits in opposition to motion 

§ 446.50. Requirements for affidavits 

§ 446.60. Time not extended 
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I , 

Section 1. Chapter 1 (commencing with Section 420) of Title 6 of 

Part 2 of the Code of Civil Procedure is repealed. 

Sec. 2. Chapter 2 (commencing with Section 425) of Title 6 of 

Part 2 of the Code of Civil Procedure is repealed. 

Sec. 3. Chapter 3 (commencing with Section 430) of Title 6 of 

Part 2 of the Code of Civil Procedure is repealed. 

See. 4. Chapter ~ (commencing with Section 437) of Title 6 ot 

Part 2 of the Code of Civil Procedure is repealed. 

Sec. 5. Chapter 5 (commenoing with Section 443) of Title 61)t 

Part. 2 of the Code of Civil Procedure is repeal.ed. 

Sec. 6. Chapter 6 (commenoing 1I1th Section 44&) of Title 6 of' 

Part 2 of the Code of C1¥ll Procedure is. Hpe&led. 



Sec. 7. Chapter 1 (commencing with Section 420.10) is added to 
..... ' . , 

Title 6 of Part 2 of the Code of Civil Procedure, to read: 

CHAPTER 1. GENERAL PROVISIONS 

§ 420.10. Pleadings defined 

420.10. The pleadings are the formal allegations by the parties 

of their respective claims and defenses, for the judgment of the court. 

Comment. Section 420.10 is the same as former Code of Civil Procedure 

Section 420. 
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§ 420.20 

§ 420.20. Forms and rules of pleading 

420.20. The forms of pleading in civil actions, and the rules 

by which the sufficiency of the pleadings is to be determined, are 

those prescribed in this code. 

Comment. Section 420.20 is the same as former Code of Civil Procedure 

Section 421. 
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§ 420.30 

§ 420.30. Permissible pleadings enumerated 

420.30. (a) Except as provided by statute or rule of the Judicial 

Council, the only pleadings allowed on the part of the plaintiff are: 

(1) The complaint. 

(2) A demurrer to the answer to the complaint. 

(b) Except as provided by statute or rule of the Judicial Council, 

the only pleadings allowed on the part of the defendant are: 

(1) A demurrer to the complaint. 

(2) An answer to the complaint. 

(3) A countercomplaint. 

(4) A cross-complaint. 

(cl Notwithstanding subdivisions (a) and (b), any party against 

whom a countercomplaint or cross-complaint has been filed may file: 

(1) A demurrer to the countercomplaint or cross-complaint. 

(2) An answer to the countercomplaint or cross-complaint. 

(3) A countercomplaint. 

(4) A cross-complaint. 

(d) Notwithstanding subdivisions (a) and (b), any party who has 

filed a countercomplaint or cross-complaint may file a demurrer to the 

answer to his countercomplaint or cross-complaint. 

Comment. Section 420.30 supersedes the first paragraph of former Code 

of Civil Procedure Section 422. The permissible pleadings listed in Section 

420.30 reflect the fact that, for pleading purposes, all parties who file a 

pleading stating a cause of action--whether it be a complaint, counterc~ 

plaint, or.cross-complaint--are treated the same, and all parties--whether 
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§ 420.30 

the party be the original plaintiff or the original defendant--filing a 
: .. 

pleading in response to one stating a cause of action are treated the same. 
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§ 420.40 

§ 420.40. Pleadings in justice courts 

420.40. (a) The rules stated in this section apply only to pleadings 

in justice courts. 

(b) The pleadings are not required to be in any particular form 

but must be such as to enable a person of common understanding to know 

what is intended. 

(c) The complaint or a cross-complaint shall be in writing. Other 

pleadings may be oral or in writing. If the pleadings are in writing, 

they shall be filed with the judge. If oral, an entry of their sub­

stance shall be made in the docket. 

(d) A copy of the account, note, bill, bond, or instrument upon 

which the cause of action is based is a sufficient complaint, counter­

complaint, or cross-complaint. 

(e) Except as otherwise provided in this title, the pleadings need 

not be verified. 

Comment. Subdivisions (a), (b), (cl, and (e) of Section 420.40 continue 

without substantive change the second paragraph of former Code of Civil Pro­

cedure Section 422. Subdivisions (a) and (d) continue a portion of subdivi­

sion 3 of former Code of Civil Procedure Section 426 except that subdivision 

(d) applies to any pleadings demanding relief (complaint, countercomplaint, 

or cross-complaint) while the provision of Section 426 was limited to a com­

plaint. 
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Sec. 8. Chapter 2 (commencing with Section 421.10) is added to 

Title 6 of Part 2 of the Code of Civil Procedure, to read: 

CHAPTER 2. GENERAL REQUIREMENTS FOR PLEADINGS 

Article 1. Caption; Names of Parties; Signing 

§ 421.10. Caption 

421.10. Every pleading shall contain a caption setting forth: 

(a) The name of the court and county, and, in muniCipal and 

justice courts, the name of the judicial district, in which the action 

is brought; and 

(b) The title of the action. 

Comment. Section 421.10 retains the substance of the portion of sub­

division 1 of former Section 426 which prescribed the caption to be used 

on a complaint. However, unlike the provision of former Section 426, Sec­

tion 421.10 applies to all pleadings rather than merely to the complaint. 

The extension of the caption requirement to all pleadings is consistent with 

existing practice. 
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§ 42l.20 

§ 421.20. Names of parties 

421.20. In the complaint the title of the action shall include 

the names of all the partiesj but,. except as otherwise provided by 

statute or rule of the Judicial Council, in other pleadings it is 

sUfficient to state the name of the first party on each side with an 

appropriate indication of other parties. 

Comment. Section 421.20 continues the requirement formerly found in 

subdivision 1 of former Section 426 that the complaint include the names 

of the parties and adds a new provision applying to other pleadings. Sec­

tion 421.20 is based on the second sentence of Rule 10(a) of the Federal 

Rules of Civil Procedure. 
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§ 421.30 

§ 421.30. Signing o~ pleadings 

421.30. Every pleading (except in justice courts when the 

pleadings are oral) shall be subscribed by the party or his attorney. 

Comment. Section 42l.3C is the same as the first sentence o~ former 

Code o~ Civil Procedure Section 446. 
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Article 2. Verification of Pleadings 

Article Comment. This article (commencing with Section 422.10) restates 

without substantive change the provisions of former Code of Civil Procedure 

Section 446 except for the first sentence of Section 446 which is superseded 

by Section 421.30. 

§ 422.10. "Public entity" defined 

422.10. As used in this article, "public entity" means 

the state, a county, city, school district, district. public 

agency, or public corporation. 

Comment. Section 422.10 defines "public entity" to include the 

governmental entities listed in former Code of Civil Procedure Section 446. 
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§ 422.20 

§ 422.20. "Public officer" defined 

422.20. As used in this article, "public officer" means 

an officer of a public entity. 

Comment. Section 422.20 defines "public officer" to include the 

persons listed in former Code of Civil Procedure Section 446. 
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§ 422.30 

§ 422.30. Necessity of verified answer 

422.30. Except in justice courts, when the complaint is 

verified, the answer shall be verified. However, when a 

public entity, or a public officer in his official capacity, 

is defendant, its or his answer need not be verified. 
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§ 422.40 

§ 422.40. Verification when public entity or public officer is plaintiff 

422.40. When a public entity, or a public officer in his 

official capacity, is plaintiff: 

(a) The complaint need not be verified. 

(b) The answer shall be verified unless (1) an admission 

of the truth of the complaint might subject the party to 

criminal prosecution or (2) a public entity, or a public officer 

in his official capacity, is defendant. 
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§ 422.50 

§ 422.50. Persons who may verify 

422.50. (a) Except as otherwise provided in this section, where 

a pleading is verified, it shall be by affidavit of a party. 

(b) Where the parties are absent from the county where the 

attorney has his office or from some other cause are unable to verify 

the pleading, the verification may be made by affidavit of the party's 

attorney. 

(c) Where a corporation or public entity is a party, the verifi­

cation may be made by affidavit of any officer of such corporation or 

public entity. 

(d) Where the facts are within the knowledge of the party's 

attorney or another person, the verification may be made by affidavit 

of such attorney or other person. 
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§ 422.60 

§ 422.60. Contents of affidavit 

422.60. (a) The affidavit of the party shall state that 

the pleading is true of his own knowledge, except as to matters 

which are stated in the pleading as based on his information or 

belief and as to those matters the affidavit shall state that 

he believes the pleading to be true. 

(b) When the pleading is verified by the attorney, or 

any other person except one of the parties, he shall set forth 

in the affidavit the reasons why it is not made by one of the 

parties. 

(c) When the verification is made by the attorney for the 

reason that the parties are absent from the county where he has 

his office or from some other cause are unable to verify it, or 

when the verification is made on behalf of a corporation or public 

entity by any officer thereof, such attorney's or officer's affi­

davit shall state that he has read the pleading and that he is in­

formed and believes the matters therein to be true and on that 

ground alleges that the matters therein stated are true; provided 

that in such cases the pleadings shall not otherwise be considered 

as an affidavit or declaration establishing the facts therein 

alleged. 
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§ 422.70 

§ 422.70. Verification under penalty of perjury 

422.70. A person verifying a pleading need not swear to the 

truth or his belief in the truth of the matters stated therein but 

may, instead, assert the truth or his belief in the truth of such 

matters "under penalty of perjury." 
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Article 3. Filing and Service 

§ 423.10. Pleadings subsequent to complaint 

423.10. All pleadings subsequent to the complaint shall be 

filed with the clerk or judge and copies thereof served upon the 

adverse party or his attorney. In justice courts, when the pleadings 

are oral, an entry of their substance in the docket is sufficient 

compliance with this section. 

Comment. Section 423.10 continues without substantive change the 

provisions of former Code of Civil Procedure Section 465. 
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§ 425.10 

Sec. 9. Chapter 3 (commencing with Section 425.10) is added 

to Title 6 of Part 2 of the Code of Civil Procedure, to read: 

CHAPTER 3. CLAIMS FOR RELIEF 

Article 1. General Provisions 

§ 425.10. Content of pleading demanding relief 

425.10. A pleading which sets forth a claim for relief, 

whether it be a complaint, countercomplaint, or cross-complaint, 

shall contain both of the following: 

(a) A statement of the facts constituting the cause of 

action, in ordinary and concise language. 

(b) A demand for judgment for the relief to which the 

person asserting the cause of action claims he is entitled. If 

the recovery of money or damages be demanded, the amount thereof 

shall be stated. • 

Comment. Section 425.10 continues requirements formerly found 

in subdivision 2 and subdivision 3 (first portion) of Code of Civil 

Procedure Section 426 except that these requirements have been ex­

tended to cover countercomplaints and cross-complaints to codify 

established practice. 
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§ 425.20 

§ 425.20. Separate statement of causes 

425.20. Causes of action, whether alleged in a complaint, 

countercomplaint, or cross-complaint, shall be separately 

stated, but all causes of action requesting relief arising from 

a single transaction or occurrence may be stated together. 

comment. Section 425.20 supersedes the portion of former Code 

of Civil Procedure Section 427 that related to the separate statement 

of causes of action. Section 427 provided that certain types of 

causes of action that often arise from a single transaction or 

occurrence did not need to be separately stated; Section 425.20 pro­

vides a general rule to the same effect. Section 425.20 is consistent 

with the approach taken in Rule 10(b) of the Federal Rules of Civil 

Procedure. 
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§ 426.10 

Article 2. Compulsory Joinder of Causes of Action 

§ 426.10. Definitions 

426.10. As used in this article: 

(a) "Complaint" means a complaint, countercomplaint, or 

cross-complaint. 

(b) "Plaintiff" means a person who files and serves a 

complaint, countercomplaint, or cross-complaint. 

(c) "Related cause of action" means a cause of action which 

arises out of the same transaction or occurrence as the cause of 

action which the plaintiff alleges in his complaint. 
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§ 426.20 

§ 426.20. Compulsory joinder of related causes of action 

426.20. Except as otherwise provided in this article, if 

a plaintiff fails to allege in his complaint a related cause 

of action which, at the time of service of his complaint, he 

has against any party to the action, all of his rights against 

such party on the related cause of action not pleaded shall be 

deemed waived and extinguished. 

Comment. Section 426.20 makes joinder of causes arising from a 

single transaction or occurrence mandatory. Such a rule has not been 

promulgated elsewhere. It is justified, however, by the fact that, 

unlike many jurisdictions, California follo"s the "primary rights" 

theory as to the scope of a cause of action "hich strictly limits the 

scope of res judicata in the state. In other jurisdictions, plaintiffs 

are induced to join all claims arising from a single transaction or 

occurrence because all such claims ma,y constitute only a single cause; 

thus, in these states, a rule of mandatory joinder is unnecessary. 

Section 426.20 applies to complaints, countercomplaints, and cross­

complaints. See Section 426.10. 
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§ 426.30 

§ 426.30. Compulsory countercomplaints 

426.30. (a) Except as otherwise provided in this article, 

if a party against whom a complaint has been filed and served 

fails to allege in a countercomplaint any related cause of action 

which, at the time of serving his answer to the complaint, he has 

against the plaintiff, all his rights against the plaintiff on 

the related cause of action not pleaded shall be deemed waived 

and extinguished. 

(b) This section does not apply if either of the following 

are established: 

(1) The court in which the action is pending does not have 

jurisdiction to render a personal judgment against the person who 

failed to plead the related cause of action. 

(2) The person who failed to plead the related cause of 

action did not file an answer to the complaint against him. 

Comment. Subdivision (a) of Section 426.30 continues the substance 

of the former compulsory counterclaim rule. However, since the scope of 

a countercomplaint is expanded to include "hat "ere formerly cross­

complaints against a plaintiff, the scope of the former rule is expanded 

in subdivision (a) to include some causes of action that formerly were 

not compulsory. 

Subdivision (b) is designed to prevent unjust forfeiture of a cause 

of action. Paragraph (1) treats the situation where a party is not sub­

ject to a personal judgment, jurisdiction having been obtained only over 

property owned by him. Paragraph (2) permits a party to default without 

waiving any cause of action. 
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§ 426.40 

§ 426.40. Exceptions to compulsory joinder requirement 

426.40. This article does not apply if any of the following 

are established: 

(a) The cause of action not pleaded requires for its adjudi­

cation the presence of additional parties over whom the court can­

not acquire jurisdiction. 

(b) The court in which the action is pending is prohibited 

by the federal or state constitution or by statute from entertain­

ing the cause of action not pleaded. 

(c) At the time the action was commenced, the cause of action 

not pleaded was the subject of another pending action. 

Comment. Section 426.40 is required to prevent injustice. Sub­

divisions (a) and (b) prohibit waiver of a cause of action which cannot 

be maintained. Subdivision (c) makes clear the rule regarding causes 

already pleaded. 
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§ 426.50. Permission to assert unpleaded caUSe 

426.50. A party who fails to plead a cause of action subject 

to the requirements of this article, whether through oversight, 

inadvertence, mistake, or neglect, shall, if he applies to the 

court prior to trial, be granted leave to assert such cause unless 

the granting of such leave will result in substantial injustice to 

the opposing party. 

Comment. Section 426.50 makes clear that a forfeiture should not 

be taken lightly and that leave should be freely granted to plead a 

compulsory cause prior to trial. Even after trial has begun, leave to 

file a countercomplaint (Section 428.50) or cross-complaint (Section 

429.50) may be granted. 
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Article 3. Permissive Joinder of Causes of Action 

§ 427.10. Permissive joinder 

427.10. (a) A plaintiff who in a complaint, alone or with 

coplaintiffs, alleges a cause of action against one or more 

defendants may unite with such cause any other causes which he 

has either alone or with coplaintiffs against any of such 

defendants. 

(b) ~auses of action may be joined in a countercomplaint 

or cross-complaint in accordance with Sections 428.10, 428.30, 

and 429.30. 

Comment. Section 427.10 supersedes former Code of Civil Procedure 

Section 427 and eliminates the arbitrary categories set forth in that 

section. 

Under former Section 427, plaintiff could join causes unrelated to 

one another only when they happened to fall within one of the stated 

categories. The change provided by Section 427.10 is in line with the 

modern unlimited joinder-of-causes rule in effect in the federal courts 

and elsewhere. See Fed. R. Civ. Pree. 18(a). 

Although unlimited joinder of causes is permitted by Section 427.10, 

any undesirable effects that might otherwise result from unlimited join­

der can be avoided by severance of causes for trial under Section 1048 

of the Code of Civil Procedure. 
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§ 428.10 

Article 4. Countercomplaints 

§ 428.10. Persons "ho may file countercomplaint 

428.10. (a) Any defendant may, alone or with codefendants, 

file a countercomplaint setting forth any causes of action he has 

against any plaintiff who has asserted a cause of action against 

him in the action. 

(b) Any person against whom a countercomplaint or cross­

complaint has been filed may, alone or with coparties, file a 

countercomplaint setting forth any causes of action he has against 

any of the parties who filed the countercomplaint or cross-com­

plaint against him. 

Comment. Subdivision (a) of Section 428.10 changes the former rule 

by permitting a defendant to assert all the causes of action he has 

against a plaintiff. This eliminates the arbitrary limitations on such 

countersuits which existed where neither former Section 438 nor former 

Section 442 applied. It also eliminates the distinctions between former 

Sections 438 and 442 regarding countersuits against plaintiffs and makes 

one procedure applicable. It would be unfair to deprive persons of the 

right to file countersuits simply because they are sued on a countercom­

plaint or a cross-complaint rather than on an independent action. 

Subdivision (b) carries through the basic idea that countercomplaints 

and cross-complaints are to be treated as complaints and that the responses 

to them should be identical to the responses to complaints. 
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§ 428.20 

§ 428.20. Joinder of parties 

428.20. Additional persons, whether or not they have already 

been made parties to the action, may be joined as parties to a 

countercomplaint if, had the countercomplaint been brought as an 

independent action, such joinder would have been permitted by the 

statutes governing joinder of parties. 

Comment. Section 428.20 is designed to obviate the dilemma of a 

defendant who wishes to file a countercomplaint but formerly could do 

so only upon giving up the right to join another person whom he would 

join as a codefendant if the countercomplaint "as asserted as an inde­

pendent action. Former Section 442 was amended in 1957 to permit a 

cross-complainant to join outside persons who could have been joined 

in an independent suit. It made no sense not to extend the scope of 

this power to encompass all countersuits. 

-27-



§ 428.30. Joinder of causes of action against person not already a party 

428.30. Where a person filing a countercomplaint properly 

joins as a party a person who has not previously been a party to 

the action, the person filing the countercomplaint may set forth 

in the countercomplaint any causes of action he has against the 

other person. 

Comment. Section 428.30 is consistent with treating a counter­

complaint the same as if it were a complaint in an independent action. 

Thus, if a defendant properly joins an outsider as a codefendant on a 

countercomplaint, the defendant may then assert any additional causes 

of action he has against the outsider. This broad principle--that,once a 

party is properly joined in an action because of his connection to a 

single cause of action, adverse parties may join any other causes against 

him--has been adopted in many other jurisdictions. E.g., Rule 18(a) of 

the Federal Rules of Civil Procedure. Although unlimited joinder of 

causes is permitted by Sections 428.10 and 428.30, any undesirable 

effects that might otherwise result from unlimited joinder can be avoided 

by severance of causes for trial under Section 1048 of the Code of Civil 

Procedure. 
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§ 428.40 

§ 428.40. Countercomplaint may be combined "ith answer 

428.40. A countercomplaint may but need not be included in 

the same document as the ans"er to the complaint, countercomplaint, 

or cross-complaint of the party against "hom the countercomplaint 

is filed. 

Comment. Section 428.40 is consistent with the practice regarding 

counterclaims under former Code of Civil Procedure Section 437, "hich 

made a counterclaim an integral part of the answer. 
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§ 428.50. Countercomplaint filed after answer only with leave of court 

428.50. Leave of court is required to file any countercom­

plaint except one filed before or at the same time as the answer 

to the complaint, countercompluint, or cross-complaint of the 

party against whom the countercomplaint is filed. Such leave may 

be granted in the interest of justice at any time during the 

course of the action. 

Comment. Section 428.50 safeguards the rights of persons against 

whom an untimely countercomplaint is sought to be filed and who, on 

balance of all relevant factors, would be treated unjustly if such 

filing "ere permitted. 

-30-



§ 428.60 

§ 428.60. Service of countercomplaint 

428.60. A countercomplaint shall be served on the parties 

affected thereby. If any party affected by a countercomplaint 

has not appeared in the action, a summons upon the countercom­

plaint shall be issued and served upon him in the same manner 

as upon commencement of an original action. 

comment. Section 428.60 adopts the safeguards applicable to 

cross-complaints under former Code of Civil Procedure Section 442 

(no,., Section 429.60). 
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Article 5. Cross-Complaints 

§ 429.10. When cross-ccmplaint permitted 

429.10. Whenever a party against whom a cause o£ action has been 

asserted in a complaint, countercomplaint, or cross-complaint has a 

cause of action arising from the same transaction or occurrence, or 

affecting the same property, as the cause brought against him, he may 

file a cross-complaint asserting his caase against a person alleged to 

be liable thereon, whether or not sach person is already a party to 

the action. 

Comment. This article supersedes former Code of Civil Procedare Sec­

tion 442 and provides generally for a cross-complaint analogous to the one 

permitted ander that section. The article is generally in line with modern 

cross-complaint rules in force elsewhere. See, e.g., Fed. R. Civ. Proc. 

l3(g), (h). 
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§ 429.20 

§ 429.20. Joinder of parties 

429.20. Any person may be made a party to a cross-complaint if, 

had the cross-complaint been filed as an independent action, his joinder 

would have been permitted by the statutes governing joinder of parties. 

Comment. See Comment to Section 429.10. 
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§ 429.30 

§ 429.30. Joinder of causes of action 

429.30. Where a person filing a cross-complaint states a cause 

of action against another person arising from the same transaction or 

occurrence, or affecting the same property, as the cause brought 

against him, the person filing the cross-complaint may set forth in 

the cross-complaint any other causes of action he has against the 

other person. 

Comment. Section 429.30 makes treatment of cross-complaints consistent 

with the treatment of complaints and countercomplaints. It permits a per-

son who files a cross-complaint to join all other causes he has against any 

person against whom the cross-complaint is filed. Although unlimited join-

der of causes is permitted by Section 429.30, any undesirable effects that 

might otherwise result from unlimited joinder can be avoided by severance 

of causes for trial under Section 1048 of the Code of Civil Procedure. See 

also Section 1048.5 (transfer to another court for trial when cross-claim 

severed for trial). See also the Comment to Section 428.30 (countercomplaints). 
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§ 429.40 

§ 429.40. Cross-complaint may be combined with answer 

429.4c. A cross-complaint may but need not be included in the 

same document as the answer to the complaint, countercomplaint, or 

cross-complaint which contains the cause of action to which it is 

factually related. 

Comment. Section 429.4c reflects prior practice. The phrase "factually 

related" refers to the cause of action which arises from the same transaction 

or occurrence or affects the same property. 
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§ 429.50 

§ 429.50. Cross-complaint filed after answer only with leave of court 

429.50. Leave of court is required to file any cross-complaint 

except one filedb6bre or at the same time as the answer to the com­

plaint, countercomplaint, or cross-complaint which contains the cause 

of action to which the proposed cross-complaint is factually related. 

Such leave may be granted in the interest of justice at any time during 

the course of the action. 

Comment. See the Comments to Sections 428.50, 429.10, and 429.40. 
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§ 429.60 

§ 429.60. Service of cross-complaint 

429.60. A cross-complaint must be served on the parties affected 

thereby. If any party affected by a cross-complaint has not appeared 

in the action, a summons upon the cross-complaint shall be issued and 

served upon him in the same manner as upon commencement of an original 

action. 

Comment. See the Comment to Section 429.10. 
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§ 429.70 

§ 429.70. Certain cross-complaints to be treated as countercomplaints 

429.70. Any cross-complaint which qualifies in whole or in part 

as a countercomplaint under Article 4 (commencing with Section 428.10) 

of this chapter shall, to that extent, be treated as a countercomplaint 

and shall thus be subject to the provisions of Section 426.30. 

Comment. Section 429.70 makes clear that a countercomplaint by any 

other name remains a counterccmplaint and that Section 426.30 (compulsory 

countercomplaint) is always applicable. 
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§ 429.80. Rights of "third-party defendants" 

429.80. (a) As used in this section: 

§ 429.80 

(1) "Third-party plaintiff" means a person against whan a cause 

of action has been asserted in a complaint, countercomplaint, or cross­

complaint, who claims the right to recover all or part of any amounts 

for which he may be held liable on such cause of action from a third 

person, and who files a cross-complaint stating such claim as a cause 

of action against the third person. 

(2) "Third-party defendant" means the person who is alleged in a 

cross-complaint filed by a third-party plaintiff to be liable to the 

third-party plaintiff if the third-party plaintiff is held liable on 

the claim against him. 

(b) In addition to the other rights and duties a third-party 

defendant has under this article, he may, at the time he files his 

answer to the cross-complaint, file a special answer alleging against 

the person who asserted the cause of action against the third-party 

plaintiff any defenses which the third-party plaintiff has to such 

cause of action. 

Comment. Section 429.80 makes clear that, in addition to all rights 

and duties of a party against whom a cross-complaint has been filed, a 

third-party defendant has the right to prevent collusion against him by 

asserting all defenses which the third-party plaintiff should assert 

against the party who pleaded the cause of action against the third-party 

plaintiff. Cf. Fed. R. Civ. Pree. 14. 
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Article 6. Contents of Pleadings in Particular Actions 

§ 430.10. Contents of petition in proceeding for dissolution of marriage 

430.10. In a proceeding for dissolution of marriage, the petition 

must set forth among other matters as near as can be ascertained the 

following facts: 

(a) The state or country in which the parties were married. 

(b) The date of marriage. 

(c) The date of separation. 

(d) The number of years from marriage to separation. 

(e) The number of childreri, of the marriage, if any, and if none a 

statement of that fact. 

(f) The age and birth date of each minor child of the marriage. 

(g) The social security numbers of the husband and wife, if avail­

able and if not available, a statement to s~ch effect. 

Comment. Section 430.10 continues without substantive change the pro­

visions of former Section 426c of the Code of Civil Procedure. 
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§ 430.20 

§ 430.20. Additional information required in domestic relations cases 

430.20. (a) In a proceeding for dissolution of marriage, legal 

separation, or for a declaration of void or voidable marriage, there 

shall be furnished to the county clerk by the petitioner at the time 

of filing of the petition, or within 10 days thereafter and before the 

date of the first hearing, that information, required to be collected 

by the State Registrar of Vital Statistics, in the manner specified 

under Chapter 6.5 (commencing with Section 10360) of Division 9 of the 

Health and Safety Code. The clerk shall accept the petition for filing, 

whether or not the information is then furniShed. At any time after 

the filing of the petition, the respondent may also furnish the infor­

mation, whether or not it has been first furnished by the petitioner. 

(b) The clerk shall take all ministerial steps required of him in 

the proceeding, whether or not the information required by this sec­

tion has been furnished; but the clerk shall advise the court, at the 

time set for any hearing, if at such time no party has furnished the 

information. In such cases, the court may decline to hear any matter en­

compassed within the proceeding if good cause for such failure to furnish 

the information has not been shown. The court's inquiry in such cases 

shall be confined solely to the question of the existence of good cause 

for not furnishing the information; and such report and the contents 

thereof shall not be admissible in evidence and shall not be furnished 

to the court. 

Comment. Section 430.20 continues without substantive change the pro­

visions of former Section 426a of the Code of Civil Procedure. 
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§ 430.30 

§ 430.30. Action for infringement of rights in literary, artistic, or 
intellectual production 

430.30. (a) As used in this section: 

(1) "Complaint" includes a countercomplaint or cross-complaint. 

(2) "Plaintiff" includes the person filing a countercomplaint or 

cross-complaint. 

(b) If the complaint contains a demand for relief on account of 

the alleged infringement of the plaintiff's rights in and to a literary, 

artistic, ··or intellectual production, there must be attached to the com-

plaint a copy of the production as to which the infringement is claimed 

and a copy of the alleged infringing production. If, by reason of bulk 

or the nature of the production, it is not practicable to attach a copy 

to the complaint, that fact and the reasons why it is impracticable to 

attach a copy of the production to the complaint shall be alleged; and 

the court, in connection with any demurrer, motion, or other proceedings 

in the cause in which a knowledge of the contents of such production may 

be necessary or desirable, shall make such order for a view of the pro-

duction not attached as will suit the convenience of the court, to the 

end that the contents of such production may be deemed to be a part of 

the complaint to the same extent and with the same force as though such 

production had been capable of being and had been attached to the com-

plaint. The attachment of any such production in accordance with the 

provisions of this section shall not be deemed a making public of the 

production within the meaning of Section 983 of the Civil Code. 

Comment. Section 430.30 continues the provisions of the last portion of 

former Section 426 of the Code of Civil Procedure, but these provisions have 

been extended to cover countercomplaints and cross-complaints. 
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Sec. 10. Chapter 4 (commencing with Section 435.10) is added to 

Title 6 of Part 2 of the Code of Civil Procedure, to read: 

CHAPTER 4. OBJECTIONS TO PLEADINGS; DENIALS AND DEFENSES 

Article 1. Objections to Pleadings 

§ 435.10. Grounds for objections to pleadings requesting relief 

435.10. The party against whom a complaint, countercomplaint, or 

cross-complaint has been filed may object to the pleading on anyone 

or more of the following grounds: 

(a) The court has no jurisdiction over his person. 

(b) The court has no jurisdiction of the subject of the cause 

of action alleged in the pleading. 

(c) The person ;,ho filed the complaint, countercomplaint, or 

cross-complaint does not have the legal capacity to sue. 

(d) There is another action pending between the same parties on 

the same cause of action. 

(e) There is a defect or miSjoinder of parties. 

(f) Several causes of action that should have been separately 

stated have not been separately stated. 

(g) The complaint, countercomplaint, or cross-complaint does not 

state facts sufficient to constitute a cause of action. 

(h) The complaint, countercomplaint, or cross-complaint is uncer­

tain. As used in this subdivision, "uncertain" includes ambiguous and 

unintelligible. 

(i) In an action founded upon a contract, it cannot be ascertained 

from the complaint, countercomplaint, or cross-complaint whether the 

contract is written or oral. 
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• 1 

§ 435.10 

Comment. Section 435.10 continues without substantive change the 

grounds for objection to a complaint by demurrer (former Code of Civil 

Procedure Section 430) or answer (former Code of Civil Procedure Section 

If33). The same grounds for objection are made applicable to counter-

complaints and cross-complaints • 
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§ 435.20. Grounds for objection to answer 

435.20. A party against whom an answer has been filed may 

object to the answer upon anyone or more of the following grounds: 

(a) The anS~ler does not state facts sufficient to constitute 

a defense. 

(b) The ans"er is uncertain. As used in this subdivision, 

"uncertain" includes ambiguous and and unintelligible. 

(c) ,lliere the answer pleads a contract, it cannot be ascer­

tained from the answer whether the contract is written or oral. 

Comment. Section 435.20 continues without sUbstantive change the 

portions of former Code of Civil Procedure Section 444 that specified 

the grounds for objection to the answer except that the grounds for 

objection to what formerly would have been a counterclaim are now the 

same as the grounds for objecting to a complaint. See Section 435.10. 

-45-



§ 435.30 

§ 435.30. Hhen objections made by demurrer or anS>Ter 

435.30. (a) ,rhen any ground for objection to a complaint, 

countercomplaint, or cross-complaint appears on the face thereof, 

or from any matter of uhich the court must or may take judicial 

notice, the objection on that ground may be taken by a demurrer 

to the pleading. 

(b) \,!hen any ground for 0 Qjection to a complaint, counter­

complaint, or cross-complaint does not appear on the face of the 

pleading, the objection may be tsken by anS>Ter. 

(c) An obj ection to an. ansuer may be taken by demurrer to 

the answer. 

(d) A party objecting to a complaint, countercomplaint, or 

cross-complaint may demur and anS>Ter at the same time. 

comment. Section 435.30 continues prior law under various sec­

tions of the Code of Civil Procedure except that former prOVisions 

applicable to complaints have been made applicable to countercomplaints 

and cross-complaints. Subdivision (a) continues the rule formerly found 

in Section 430; subdivision (b) continues the rule formerly found in 

Section 433; subdivision (c) continues the rule formerly found in Sec­

tion 444; subdivision (d) continues the rule formerly found in Section 

431. 
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§ 435.40 

§ 435.40. Time to demur 

435.40. (a) The defendant may demur to the complaint "i thin 

the time required in the summons to answer. 

·(b) A person against ,,,hom a countercomplaint or cross­

complaint has been filed may demur to the countercomplaint or 

cross-complaint: 

(1) Within 10 days after service of the countercomplaint or 

cross-complaint if the person "ho demurs has previously appeared 

in the action. 

(2) Within the time required in the summons to ans"er if the 

person who demurs has not previously appeared in the action. 

(c) A party who has filed a complaint, countercomplaint, or 

cross-complaint may, within 10 days after service of the ans"er 

to his pleading, demur to the ans"er. 

Comment. Section 435.40 is generally consistent "ith the times 

specified in former Sections 430 and 443 of the Code of Civil Procedure. 

For new parties brought into the action on a countercomplaint or cross­

complaint, the times are consistent "ith the practice under former Code 

of Civil Procedure Section 442. 
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§ 435.50 

§ 435.50. Demurrer may be taken to all or part of pleading 

435.50. (a) A demurrer to a complaint, countercomplaint, or 

cross-complaint Tf>E.y' be taken to the ;,hole complaint, countercom­

plaint, or cross-complaint or to any of the causes of action stated 

therein. 

(b) A demurrer to an answer may be taken to the whole answer 

or to anyone or more of the several defenses set up in the answer. 

Comment. Section 435.50 is consistent with prior law but treats 

countercomplaints and cross-complaints the same as complaints. See 

former Code of Civil Procedure Sectiom 431 (complaints) and 443 (answers). 
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§ 435.60 

§ 435.60. Statement of grounds for objection 

435.60. A demurrer shall distinctly specify the grounds upon 

which any of the objections to the complaint, countercomplaint, 

cross-complaint, or answer are taken. Unless it does so, it may 

be disregprded. 

comment. Section 435.60 continues the rule formerly found in 

Section 431 of the Code of Civil Procedure except that the rule has 

been extended to cover countercomplaints, cross-complaints, and answers 

in accordance with the former practice. 
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§ 435.70 

§ 435.70. Judicial notice 

435.70. l'lhen the ground of demurrer is based on a matter of 

which the court may take judicial notice pursuant to Sections 452 

or 453 of the Evidence Code, such matter must be specified in the 

demurrer, or in the supporting points and authorities for the pur­

pose of invoking such notice, except as the court may otherwise 

permit. 

Comment. Section 435.70 continues without change the provisions 

of former Code of Civil Procedure Section 431.5. 
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§ 435.80. Objections ;raived by failure to demur or ans;rer 

435.80. If the party against t<hom a complaint, countercom­

plaint, or cross-complaint p~s been filed fails to object to the 

pleading, either by demurrer or anst<er, he is deemed to have 

'18ived the objection unless it is an objection that the court has 

no jurisdiction of the subject of the cause of action alleged in 

the pleading or an objection that the pleading does not state 

facts sufficient to constitute a cause of action. 

comment. Section 435.80 is the same in substance as former Code 

of Civil Procedure Section 434 except that Section 435.80 extends the 

rule to objections to countercomplaints and cross-complaints. 
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§ 440.10 

Article 2,. Denials and Defenses 

§ 440.10. "Material allegation" defined 

440.10. A material allegation in a pleading is one essential 

to the claim or defense and which could not be stricken from the 

pleading without leaving it insufficient. 

comment. Section 440.10 continues without substantive change the 

provisions of former Code of Civil Procedure Section 463. 
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§ 440.20 

§ 440.20. Admission of material allegation by failure to deny 

440.20. (a) Every material allegation of the complaint, 

countercomplaint, or cross-complaint, not controverted by the 

answer, shall, for the purposes of the action, be taken as true. 

(b) The statement of any new matter in the anS1,er, in 

avoidance or constituting a defense, must, on the trial, be deemed 

denied or avoided by the opposite party. 

Comment. Section 440.20 supersedes former Section 462 of the Code 

of Civil Procedure. It is the same in substance as the former section 

except that it requires an answer to a countercomplaint while the former 

section did not require an answer to a counterclaim. The more precise 

phrase "denied or avoided" has been substituted in subdivision (b) for 

"controverted" ,.'hich wa s used in former Section 462. This substitution 

adopts the language used in Rule 8(d) of the Federal Rules of Civil Pro­

cedure and makes no change in prior Cslifornia law. 
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§ 440.30 

§ 440.30. Form and content of answer 

440.30. (a) The answer to a complaint, countercomplaint, 

or cross-complaint shall contain: 

(1) A general or specific denial of the material allegations 

of the complaint, countercomplaint, or cross-complaint denied by 

the party filing the answer. 

(2) A statement of any new matter constituting a defense. 

(b) If the complaint is not verified, a general denial is 

sufficient but only puts in issue the material allegations of the 

complaint, countercomplaint, or cross-complaint. EXcept in justice 

courts, if the complaint is verified, the denial of the allegations 

must be made positively or according to the information and belief 

of the defendant. 

(c) If the person filing the answer is without knowledge or 

information sufficient to form a belief as to the truth of an 

allegation of the complaint, countercomplaint, or cross-complaint, 

he may so state and this has the effect of a denial of the allega­

tion. 

(d) The denials of the allegations may be stated by: 

(1) Reference to specific paragraphs or parts of the complaint, 

countercomplaint, or cross-complaint. 

(2) EXpress admission of certain allegations of the cOmplaint, 

countercomplaint, or cross-complaint, with a general denial of all 

of the allegations not so admitted. 

-54-



(3) A denial of certain allegations upon information and 

belief, or a denial of certain allegations by stating that the 

person filing the answer is without knowledge or information 

sufficient to form a belief as to the truth of the allegations, 

with a general denial of all allegations not so denied or 

expressly admitted. 

comment. Section 440.30 is the same in substance as former Code 

of Civil Procedure Section 437 except that it has been broadened to 

apply to countercomplaints and cross-complaints. 

Subdivision (c) uses language taken from Rule 8 of the Federal 

Rules of Civil Procedure. The language of the federal rule will permit 

more concise pleadings and will avoid highly technical requirements that 

may trap an unwary pleader. See, e.g., Oliver v. Swiss Club Tell, 222 

Cal. App.2d 528, 35 Cal. Rptr. 324 (1963). 
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§440.40 

§ 440.40. General denial where amount involved $500 or less 

440.40. In any action on "hich the demand, exclusive of' 

interest, or the value of the property in controversy does not 

exceed five hundred dollars ($500), the defendant at his option, 

in lieu of' demurrer and other anseler, may file a general written 

denial verified by his own oath and a brief statement similarly 

verif'ied, of any ne" matter constituting a defense or counter­

complaint. 

comment. Section 440.40 continues "ithout substantive change the 

provisions of former Code of Civil Procedure Section 437b. 
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§ 440.50 

§ 440.50. Pleading exemption from liability under insurance policy 

440.50. In an action to recover upon a contract of insurance 

"herein the defendant claims exemption from liability upon the ground 

that, although the proximate cause of the loss was a peril insured 

a~inst, the loss was remotely caused by or would not have occurred 

but for a peril excepted in the contract of insurance, the defendant 

shall in his answer set forth and specify the peril which was the 

proximate cause of the loss, in what manner the peril excepted con­

tributed to the loss or itself caused the peril insured against, 

and if he claim that the peril excepted caused the peril insured 

a~inst, he shall in his answer set forth and specify upon what 

premises or at what place the peril excepted caused the peril 

insured against. 

Comment. Section 440.50 is the same as former Code of Civil Pro­

cedure Section 437a. 
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§ 440.60 

§ 440.60. Recovery of personal property 

440.60. Hhen, in an action to recover the possession of 

personal property, the person making any affidavit did not truly 

state the value of the property, and the officer taking the 

property, or the sureties on any bond or undertaking is sued for 

taking the same, the officer or sureties may in their answer set 

up the true value of the property, and that the person in whose 

behalf said affidavit was made was entitled to the possession of 

the same when said affidavit ,;as made or that the value in the 

affidavit stated was inserted by mistake, the court shall disre­

gprd the value as stated in the affidavit and give judgment accord­

ing to the right of possession of said property at the time the 

affidavit was made. 

Comment. Section 440.60 is the same as former Code of Civil Pro­

cedure Section 437d. 
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§ 440.70 

§ 440.70. Set-off 

440.70. (a) Where cross-demands for money have existed 

between persons under such circumstances that, if one had brought 

an action against the other, a counterclaim could have been set 

up in a countercomplaint, the two demands shall be deemed compen­

sated, so far as they equal each other, and neither can be 

deprived of the benefit thereof by the assignment or death of 

the other. 

(b) If one person described in subdivision (a) brings an 

action against the other person described in that subdivision, 

nothing in this section makes the cross-demand which the person 

a@Binst whom the action is brought has against the person bring­

ing the action a defense subject to waiver if not raised in his 

answer. 

Comment. Section 440.70 continues the substance of former Code 

of Civil Procedure Section 440. Section 440.70, however, is expressly 

limited to cross-demands for money, thus preserving the historical pur­

poses of the statute. See generally Cowment, 53 Cal. L. Rev. 224 (1965). 

Subdivision (b) is new and is designed to eliminate any possible incon­

sistency between Section 440.70 and the compulsory countercomplaint 

provision (Section 426.30). 
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§ 445.10 

Article 3. Motion to Strike 

§ 445.10. Motion to strike complaint, countercomplaint, or cross-complaint 

445.10. (a) As used in this section, "complaint" includes 

a countercomplaint or cross-complaint. 

(b) A party, within the time he is allowed to answer a com­

plaint, either at the time he demurs to the complaint, or without 

demurring, may serve and file a notice of motion to strike the 

whole or any part of the complaint. The notice of motion to strike 

shall specify a hearing date not more than 15 days from the filing 

of the notice, plus any addit!!.onal time that the party, as moving 

party, is otherwise required to give the other party. If a party 

serves and files such a notice of motion without demurring, his 

time to answer the complaint is extended and no default may be 

entered agpinst him except as provided in Section 585 and 586, 

but the filing of such a notice of motion does not extend the 

time within which to demur. 

Comment. Section 445.10 continues the substance of former Code of 

Civil Procedure Section 435 except that it is extended to cover counter­

complaints and cross-complaints. 
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§ 446.10 

Article 4. Summary Judgment 

Comment. This article continues without substantive change the 

provisions of former Code of Civil Procedure Section 437c. 

§ 446.10. Definitions 

446.10. As used in this article: 

(a) "Action" includes all types of proceedings. 

(b) "!mswer" includes countercomplaints and cross-complaints. 



§ 446.20 

§ 446.20. Motion for summary judgment 

446.20. (a) In superior courts and municipal courts if it 

is claimed that the oction has no merit, or that there is no 

defense to the action, on motion of either party, after notice of 

the time and place thereof in writing served on the other party 

at least 10 days before such motion, supported by affidavit of any 

person or persons having kno"ledge of the facts, the anS\ler may be 

stricken out or the complaint may be dismissed and judgment may be 

entered, in the discretion of the court unless the other party, by 

affidavit or affidavits shall show such facts as may be deemed by 

the judge hearing the motion sufficient to present a triable issue 

of fact. A judgment so entered is an appealable_,_~u.dgment as ;in 

other ca ses. 

(b) If it appears that the defense applies only to a part of 

the plaintiff's claim, or that a good cause of action does not 

exist as to a part of the plaintiff's claim, or that any part of 

a claim is admitted or any part of a defense is conceded, the court 

shall, by order, so declare, and the claim or defense shall be 

deemed established as to so much thereof as is by such order de­

clared and the cause of action may be severed accordingly, and the 

action may proceed as to the issues remaining between the parties. 

As used in this subdivision and in Section 446.40 "plaintiff's 

claim" includes a counterclaim Or cross-complaint. No judgment 
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§ 446.20 

shall be entered prior to the termination of the action but the judgment 

in the action shall, in addition to any matters determined in such action, 

award judgment as established by the proceedings provided for in this 

subdivision. A judgment entered under this subdivision is an appealable 

judgment as in other cases. 
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§ 446.30. Affidavits in support of motion 

446.30. The affidavit or affidavits in support of the motion 

must contain facts sufficient to entitle plaintiff or defendant to 

a judgment in the action. 
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§ 446.40 

§ 446.40. Affidavits in opposition to motion 

446.40. The affidavit or affidavits in opposition to the 

motion shall be made by the plaintiff or defendant, or by any 

other person having knmlledge of the facts, and together shall 

set forth facts showing that the party has a good and substan­

tial defense to the plaintiff's claim or to a part thereof or 

that a good cause of action exists on the merits. 
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§ 446.50 

§ 446.50. Requirements for affidavits 

446.50. The facts stated in each affidavit shall be within 

the personal knowledge of the affiant, shall be set forth with 

particularity, and each affidavit shall show affirmatively that 

the affiant, if s"orn as a "i tness, can testify competently there­

to. Hhen the party resisting the motion appears in a representa­

tive capacity, such as a trustee, guardian, executor, administrator, 

or receiver, then the affidavit in opposition by such representative 

may be !mde upon his information and belief. 
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§ 446.60 

§ 446.60. Time no', extended 

446.60. The filing of a motion under this article does not 

extend the time within which a party must otherwise file an 

a nS1;,rer , demurrer, or motion to strike. 
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§ 462 

Sec. ll. Section 462 of the Code of Civil procedure is repealed. 

4~eT--EveFy-ma~eF~a±-a±lega~ieB-eE-~ae-eem~la~B~,-Be~-eeB~FeveF~e6 

8y-~ae-BBeweF1-m~B~1-EeF-~ae-~~~eBe8-eE-tae-ae~ieB1-8e-~B~eB-aa-~F~et 

~ke-8ta~emeB~-eE-aBy-aew-ma~~eF-iB-~ae-aa8weF1-iB-avei6aBee-eF-eeBa~i­

~~~iag-a-aeEeBSe-eF-ee~~eF-elaim1-m~s~1-eB-~ae-~Fia11-8e-Qeemes 

eeB~Feveptes-8y-tae-~~eBi~e-~aF~YT 
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§ 463 

Sec. 12. Section 463 of the Code of Civil Procedure is repealed. 

4e3T--A-ma~eF!al-allega~ieR-iR-a-~leaelag-ls-eRe-eeeeR~lal-te-~Re 

elaim-eF-ae#eR8eT-aaa-wRieR-eeY14-Re~-ee-s~plekeR-#pem-~Re-flea4lRg 

w!~ReY~-leavlag-i~-ia8Y##ieieatT 

-69-



§ 465 

Sec. 13. Section 465 of the Code of Civil Procedure is repealed. 

4e5T--All-~leaa!ag8-s~e8e~Hea~-~8-~ae-e8m~la!Rt7-mH8t-Be-~~lea 

w!~a-tae-eleFR-8F-~Hage,-aRQ-e8~~e8-taeFe8~-8erveQ-H~8R-tke-saveFse 

~apty-8F-a!9-att8paeyt-~F8v!aeQy-taat-iR-aet~8as-~a-dHst!ee-e8~ts7 

waea-tae-Fleaa!ag8-aFe-8Fal7-aa-eatFy-8~-tae~F-s~eBt8Ree-ia-tae 

a8eKet-ie-sH~fieieatT 

-70-



Sec. 14. Section 471.5 is added to the Code of Civil Procedure, 

to read: 

471.5. If the complaint is amended, a copy of the amendments 

must be filed, or the court may, in its discretion, require the 

complaint as amended to be filed, and a copy of the amendments or 

amended complaint must be served upon the defendants affected thereby. 

The defendant must answer the amendments, or the complaint as amended, 

within ten days after service thereof, or such other time as the court 

may direct, and judgment by default may be entered upon failure to 

answer, as in other cases. 

Comment. Section 471.5 is the same as former Code of Civil Procedure 

Section 432. 
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§ 1048.5 

§ 1048.5. Transfer to another court for trial when cross-claim severed for 
trial 

Sec. 15. Section 1048.5 is added to the Code of Civil Procedure, 

to read: 

1048.5. If a cause of action alleged in a cross-complaint, other 

than one described in Section 429.80, is brought solely against a 

person or persons who were not previously parties to the action before 

the court and such cause of action is severed for trial under Section 

1048, the court may, in its discretion, in the interest of justice, 

transfer the cause to another court which would have had subject 

jurisdiction over it had it been asserted as an independent action. 

The court to which the transfer is made shall deal with the matter as 

if it had been brought as an independent action. 

Comment. Section 1048.5 is added to permit the court not only to sever 

matters for trial, but to sever matters into two independent acticDB in 

order that it may then transfer part of the original action to another court. 

The power is limited strictly to a nonimpleader cause of action alleged in 

a cross-complaint against a person who is a stranger to the action. Once 

such a cause of action is severed for trial, so that any advantages of 

original joinder are lost, it may be unfair for the court to retain such an 

action. If so, the severed cause should be sent to the most convenient court 

having jurisdiction over it. Thus, if the cause alleged in the cross-complaint 

if brought as an independent proceeding would be one cognizable in municipal 

court, it shall be transferred to a municipal court most convenient to the 

parties, even though the original action is one in a superior court. 
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§ 389 

STATUTE DRAFT 

JOINDER OF PERSONS NEEDED FOR JUST ADJUDICATION 

Section 1. Section 389 of the Code of Civil Procedure is repealed. 

[389. A person is an indispensable party to an action if his 

absence will prevent the court from rendering any effective judgment 

between the parties or would seriously prejudice any party before the 

court or if his interest would be inequitably affected or Jeopardized 

by a judgment rendered between the parties. 

A person who is not an indispensable party but whose joinder would 

enable the court to determine additional causes of action arising out 

of the transaction or occurrence involved in the action is a conditionally 

necessary party. 

When it appears that an indispensable party has not been Joined, 

the court shall order the party asserting the cause of action to which 

he is indispensable to bring him in. If he is not then brought in, 

the court shall dismiss without prejudice all causes of action as to 

which such party is indispensable and may, in addition, dismiss without 

prejudice any cause of action asserted by a party whose failure to 

comply with the court's order is wilful or negligent. 

When it appears that a conditionally necessary party has not been 

joined, the court shall order the party asserting the cause of action 

to which he is conditionally necessary to bring him in if he is subject 

to the jurisdiction of the court, if he can be brought in without undue 

delay, and if his joinder will not cause undue complexity or delay in 

the proceedings. If he is not then brought in, the court may dismiss 

-73-



without prejudice any cause of action asserted by a party whose failure 

to comply with the court's order is wilful or negligent. 

Whenever a court makes an order that a person be brought into an 

action, the court may order amended or supplemental pleadings or a 

cross-complaint filed and summons thereon issued and served. 

If, after additional conditionally necessary parties have been 

brought in pursuant to this section, the court finds that the trial will 

be unduly complicated or delayed because of the number of parties or 

causes of action involved, the court may order separate trials as to 

such parties or make such other order as may be just.] 

read: 

Sec. 2. Section 389 is added to the Code of Civil Procedure, to 

enact substance of Rule 19 of the 
Federal Rules of Civil Procedure 
(attached) 

Note: Federal Rule 19 is a comprehensive provision governing mandatory 

joinder of parties which has at its core the basic idea that a person should 

be required to be joined as a party only if his absence may result in injustice 

to him or to persons already before the court. Simple convenience is not 

sufficient ground for mandatory joinder. Section 389 on its face requires 

joinder of persons whenever it would enable the court "to determine additional 

causes of action arising out of the transaction or occurrence involved in the 

action? before the court. The Law Revision Commission, which drafted the 

language of Section 389, never intended it to be as broad as it reads. 
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I'AUTIES Rule 19 

Rule 19. . 

JOINDER OF l'ERSONS NEEDED FOR JUST ADJUDICATION 
(a) Pel'SODS to be Joined If Feasible. A person who Is subject 

to service of process and whose joinder wlll not deprive the court 
of jurisdiction over the subject matter of the action shall be joined 
as a pnrty in the action If (l) In his absence complete rellef can­
not be accorded among those already parties, or (2) he claims 
an interest relating to the subject of the action and is so situated 
that the disposition of the action in his absence may (I) as a 
practical matter impair or Impede his ability to protect that 
Interest or (ii) leave any of the persons already parties subject 
to a substantial risk of Incurring double, multiple, or otherwIse 
inconsistent obligations by reason of his claimed Interest. If he 
has not been so joined, the court shall order that he be made 
a party. If he should join as a plaintiff but refuses to do so, he 
may be m8.de a -defendant, or, In a proper case, an InvollUltary 
plalntiff. If the joined party objects to venue and his joinder 
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Rule 19 RULES' OF CIVIL PROCEDURE 

would render the ventle of the action improper, he shall be dis­
missed from the action. 

(b) Determination by Court Whenever lolnder DOt Feulb1e. 
If a person as described In subdivision (a) (1)-(2) hereof cannot 
be made a party, the court shall determine whether In equity and 
good conscience the action should proceed among ~e parties 
before it, or should be dismissed, the absent person being thus 
regarded as Indispensable. The factors to be considered by the 
court include: first, to what extent a judgment rendered In the 
person's absence might be prejudicIal to him or those already 
parties; second, the extent to which, by protective provisions In 
the judgment, by the shaping of rellef, or other measures, the 
prejudice can be lessened or avoided; third, whether a judgment 
rendered in the person's absence will be adequate; fourth, wheth· 
er the plalntiff will have an adequate remedy if the action is dis­
missed for nonjOinder. 

(e) Pleading Reasons for Nonjoinder. A pleading assert\ni 
a claim for relief shall state the names, If known to the pleader, . 
of any persons as described in subdivision (a) (1)-(2) hereof whq 
are not joined, and the ressons why they are not joined .. 

(d) Exception of Class Actions. This rule Is subject to the pr0-

visIons of Rule 23. 

As amended Feb. 28, 1966, eft. July 1, 1966. 

Not .. on Ame.dmonu to Fed .... ! R.I. 19 

I'rlor to 1000. lInl. 19 l'<'tld •• follows: 

(0) Ne ..... ,." Jolft'er. Subject to the pro.lsI."," Of Rule 23 aJId 
of subdlvi810n (b) of this rule, pe,,"o,," havIng a joint Im ..... t abAlI be 
made parties ond be joined on tho •• me sid ... plaintiffs or dotend­
nnt.. Whon n person who Ihould join ... a plalnlm retn ... to do .... 
be 01"1 be made d defendnnt or, In proper ._ an Inmant • .,. plain· 
tiff. 

(b) Ell",,' of Fallu •• t. Jo!n. When .... _n. who Am bot Indl .. 
pt.~n~b1llCt hut who olught to he pn.rdt.'S it complete rellt-! II to he nc­
e(m1cd ht1Wt'!Cn thOtK' nlreftdy 1ulrt~ have not ~n nuule pertk"8 and 

. are ."bjoct to the JUrl!«llctlo" of til. oourt .s to both ...... I<!e of JIfO<'" 
ess nlH\ ycnu'Co anfi tan be nUHle pnrtil"A wlthou.t d~llrl'lng too eourt 
01 Jurl.dlctlon of the pnrtlt" l",rorc It, II", ",,,rt _hall oro01' them 
l'Iununont'd to- APJ1eAr In t1\~ a{1:ton. The court 1n ttiJ ,U8('ftttun may 
P!'OCl>C41 In tho ncUon wlthont m~lkh"tJ ~n('h prftllIDf. partit"S,. It ttl JU", 

rhu11ctlou ovet them fiR to ('lither 8("rv1re of ptoct"N' or V{\I'I~ cRn he 
acquired ~nly by tlwlr eonR~Tlt or ,'oluutnry flJ)IX~rRnrto or Jr. thouR'h 
U'.Y nre 8UbJ<'<t to It. J,,,I.dlctiOll. their joln<lcr would ,lc]trlve the 
e<:nJrt of jurisdiction ot the rUll'th." before it ~ but the Judgmf.'flt 1't'1I~ 
dt>red therein dooo not aftect tlw rlgl'ts or Jlnblllll .. ot Ilbeont _nI. 

60 

• 



c 

c 

PARTIES Rule 19 
(c) Sant.: Nam.." (it Omltt~d: Penont. alHt ft'.IO •• for Non.Johtdlr 

to bt PIOAdod. In Rny pU!lu1ing in which roUd •• AMketl. UIC plrndcr 
.hnH sd forth. the mUlU.>t=, it known to hhn, of pclr.KUJl8 wbo ought to 
be- llllrU4:'B t: ..:oml)lc.·h.~· wUf't l:i to he nCt."Orlk.1() br.tw('('n tllOltC nlready 
JlUNil'l!t~ lnlt who 'H~~ UO( Johu~"(l, Rutlllhnli ",tate wby tooy arc omitted. 

"1\,\ ~\!h<lf.orl' ("(.LumiEtC'4."" auh'11 th~ ultpfntloflH nK fullOW!l: 

\\~h(lom'\'l'r f~·Jv;lhh .. Ou~ 11C'l'-"OB" mlit(1rlnUy inh'rt'SlNl In the ~nbJ{'Ct 
.at nH UdjOB-M~j! t.h'~ inm't,l Iletnlh~.! Ik·tcri}ltlnn of tb('He 1)("1"1'1:)1111 In thu 
tUJo:l'u.!'ol.",h,u ut n't~w ~nhdh'hdon (Il~ Ix'l<lw-slliluld l'K" jollWll .lUI; pftrtk~ 

so (bat tb('y muy b(!' ht'un:l am} n romvlct(' dlHllWClUoll mndll_ Whrn 
thi" COml)rc.~ht~uKl\'(' JolndoL\r i.~nnnot h(' (lccomJ,Ullhctl--a tdtunti(Ju wllJeh 
1\111)' 1)(1' l~nl'l~Unh'l'('d ill ;'l'th'rni rom'l~ 1)t"{"finfIC (It Umitath:m8 -on Me"­
ire of p~:-<:: •• \ suhJ<!ct UH'oUer JnrlJ;tllcU{lll. and vt'111l( .. "--thc crute ~bonld 
1)(" C'X"mhl(,~' prt',:mnttl'uHy and fi -choiec made Ix-twoo-n the alft'rntII" 
th-Nf, o~ Pl'Ort'C<UHIl: with tht' fiction j11 the ah8cru:"t!' -I)f pa.rtJen)ar in~ 
t('f("'!'i;(cd 1lC'Nl:onp ... \l.ud tUsmlS1lng tlle action, 

l·:n"!O it thr: court 18 U1istnk~n In ita dcelslon to prGCCCd In the abo­
!"."'U('t' or IHl hlt('rC'stt'~\ r.crscffl. It (]Q("s- not by thtlt token dt!'prJvc lblcit 
ci" the })(IWN" to udjudka[!'! as oc.hVl'Cll the pl\rti('~ aJrea,ly lx-tOf'C Jt 
tht'011J:h llrolW't' ~r\'lcc ot proC\~. nat th-e court can make a kl-goUy 
hindlHg adju~Ucat1on ani), hctw;N:on the partk'8 «etunny johwd In the 
action, It is true thnt ~"\n iuJjutUcation ~twe<"n the pnrtl<'8 before 
t1iC crl1lrt may on ocerudon ad'l"C"I'8l'l:y .. tfeet tho absent IK'NOn as a 
pmc.l<al matt"r, or leavo " purty <'Xposc<l to a In! ... I_Bleb! ..,. 
co,'cry by the absent )1Oroo.. TIl""" arc faeton whleb ._1eI be! con­
.lder('() In d<'eldlng wbether tile action Mould pl'O<C<ld, 01' ._ 

mll'er be dlomlss<d; but tbey do !lot them""l_ ne;..te the COUrt'1 
!lOwer to adjudicate as bl'twl'<'n tile PlrUco who have been jollUld. 

n.tte,. in 'M Oriomnl Ruk 

Tim foregoing proJlOl!ltlono Wt!" wen unooratGOd In the older e<jult¥ 
prnotlC\!, "" Hazard. l.di./lOfUOW. l'orlt/: The HutOJictiI ONgia 0' 
G pr(}Ccdural PJwmtQJn·,. 61 Colum,J ... nel". 12:S4. (1001), and Rule 1.9 eould 
be nnd oflen wo" nppJt<><l In con .. lIan.... with them. But .xpcrl ...... 
• howl'd Ibnt the rulo wao <lcteetlyo In Its phrulna and did DOt point 
clonrly to Ih" PTO)1Or ba81. ot deciBIon. 

Tc.;ttual deled,. • • • 

(21 "l'bo word hlndh;pcnsablc." apPCllrlllg In orJ,lnal :lubdlvlalon (b), 
W8~ apparently jutcndcd aa an jnclultv~ rcfcrcnro to the intcf'CoSUd 
peNOnN. In whose a~nre It would be f:,lvIiH\b~1 qU tnetors havlnR 
IPl"t.'u coDltoldrnod, to diNntillS t.be '-tr.Uon. Yet tbe Bentence impll~d that 
t1!t'l"e might be intr.-~f(l(l pcr~ol1li, not ·~lndl8pct}.KDble." in wbMe 
nb..;('ne~ tile netiol\ ought. filso to be dlMmlsscd. "'~urtbcr,.tt ilSt'C'mcd 
at lcut superficially phU18lbl~ to equate the word uindlspcnsahleHl 

wUh too eXI)l\!'.Mldol. ·~ha\o·lng: a Joint interest-" appcarillg in lubdl­
,·I.lon (a). • • • But penon. holding an In!<'rOllt technical!), 
"Joint" are not alway" 80 related to an actlon thAt It would Ix!- uDWJ. 
to p~ wlthout J,,[ning .U at them, _ )1Ononl hoIdlna an 
101.",.t not t<'CbnlcallJ' "Joint" maT have thw relaUon to &II action. 
S"" Reed. Com/IUI.Dry JOiMu 0' PGrU40 100 Ciwll Aotw.o., 56 KkII.L. 
ney .827, 8M ft., 483 (19M'). 
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Rule 19 RULES OF CIVIL PROCEDURE 

(3) Tbe _ ... t '~ndlspe!Wlble" and "joint Interoat" In the ..,n!ieXt of 
orIginal Rule 19 directed attention to the terhnleal or ablltract ch ... 
•• tor of the rlgb •• 0' obllgoUons ot the _"" wboo& joinder .... I" 
que.tlon. and rorl'ctip"ndlngly dlsU·.cted nlt.nU"" from tile pralJ1llatie 
""nslderatlons which should be CODtro1l!1lJ(. 

(4) The orIJ!nal rule, In dealing with tile fcaBlblll17 ot jo!nlng a 
po .... n a! a party to the .ctlon. heolll ... reterrtll3 to .. hether the pel' 
ttOn '\"as "Bubj{~t to the JurJsdletloll of the rourt as to both 8t'mee 
ot pr<K'Nt!II tmd venue," spok~ of \vlwther tho person could be made a 
PArty "without. d<!lrlvlng the court ot Jurlodlctlon ot the partlCl be­
toro It." Tho """'nri quoted .xp ..... lon used "Jurisdiction" In the 
!';('rtfIC of tlH' ("Ompcob'aw of tllC court over the 8ubjeet matter of tbe ae­
tion, and :In thJii .:re-n."e' the (oxpre8lJion waS apt. However. by a· fa. 
nllUa r t-nnfuehm. the expression seem8 to have 50rgeBtf'd. to some tbat 
tJ\{lo al)J.l{'n('rC t!"Om ttc Im,Y:JiIult ,}t a person who was uindlspenaable" or 
"wh·, ongh t to I", f al pl\rt[yl" It .. U deprIved the conrt or the power 
to adJ'Jdlcatc- n:!li lllC'tWl"C'lI the pnrtJes alN"ftd1 joined. • ,. • 

Failure tr) Po/fit /(, oorrcct &o,ds at droI8ion.. The orJglnal rule did 
not Matt'! nfflrmtltlv<!'ly whnt fn.ctou ""'eM! relevant in dt'cldlnc wheth­
er thoe- action sh.oultt JltOC<!(>oft or he dbtmlMt'd wht-n joirnler ot inter-­
{·.Rt("tl flt'rsnl!s Wft~ .iutt'n8Ihlc. In MIlK' instanl'CM -oourtl!l did not nntl(!' .... 
takE' tIm l'f~lC\l'Rnt Inq111ry or were mlttl\,<l by the 4tJurhnUctlon- tnUn("7. 
III oUU'r tUl¢nn('('S tliPl't' wak nJldu~ 1I1"t'OCCu1mtloli with nhtctract claM-­
fllflefttJ(JnR of J1~ht.'i or ohllltnU-ofllll, ,,~ 8gftlnMt COtllddcmtlon ot the 
pl\rtlculur ",n""que"""" 01 pro",,-.llng with tbe MUon and tho wR)'ll 

by whlcb th""" c.n .... oon ... ml~ht he amello.ated by tho ""aph'K of 
flna! rC.!'liet or other p~canUi)n8. 

Although tbese ~Utfkultles: C1HlTlOt ba lIn1d to hnve OOocn ~eral. 
analtsls of Ule C!iF\Cst flllow('t) tbAt there W!l3 fCOOIl :roaRMl for nttmlpt.. 
tn~ to !oItfCngthC'n the rule-. ... • • 

Now 'Mb4I~{.("" (a) dotln .. the """,,,no wb."" joinder In the aetlon 
I. d".lmblo. CI.u"" (1) ot ......... tho d .. lmblll!1 of joining thooo PM'­
""n. In who"" .b8<>ncc tb. court w.uld ho obll~l to ..-nt partial or 
"hQllow" ratber than COml}lc-te t'f:Ht·r tt) the pftrtlell beforo tlw coUrt. 
Th.' Int~r('Hts thn.t are bc!Jng f\lrrh~mrl b(1.ro nre not ouls tbo~ or the 
prLrUCH, but also UUll or th(> puhlle In AvoldhlJt r1'1~ntt'Cl IRwtllt,lts on 
th(! foIalnc ("8IJ~mU.lll HuhJert mnttt·r. Clnu8D (2) (1) l't'COItnlz~ tbl' Jm--' 
pottnnre or protectlnj.t the P<'nKJn WhOAC jolndN' il In qn(l8t1on A~ltllt 
tI'e ,.radlcal prt>Jlldleo to him which may art .. th"'''J:Ii a dloposltlon 
ot tile "otlon In hi •• b8<>n'... CI."",, (2) (11) n't'Ognl .... the need for 
,on.lll,'rllljl wbothe. 0 pnrty mny he left, -after tho ndh"llentlon. In a 
po~ltlon where n {K"l"5on not 'oin('tl eon sllbIC'ct him to a douhko &r 
otiN'rw'~ .nron:lll.st~nt I!nblUty. ~ Ut"Pd. lJrlpra, M :aUch.L.D:eT'. at 
3~o, 8.~ ••. -: - . 

If n penon ." d<'SCl'J!x.'tl In ItIbdlvl1!lon (a) (1)-(2) JI l\Dl~nllb1e to 
, ... ,,'1, .. of proe""" nnd hi. Joinder would not dt>prlve the ..,un or Jtlrt. 
dtetion In t.he 9CnW' of competence over the acUon, be should tK.-- joll'H."d 
a. a party: and If b~ hug not boon J"lnro, the ..,tlrt .hould order 
him to be brouJ:ht iuw tho Aetlon. It. porty jolnl'd hrut a valid 011-
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PARTIES Rule 19 
jt'<.'tl.(lU to the 'fCnuc Dud CbOOSC8 to n8Merl It, he wIll bt~ dl8wl1fto'e{1 tr4ID 
tilt· ncthm. 

Xub,UilINion (I,). Wht'n ~ perNO" R-M dc~ribcd in KJlhlllvl.slon (a) (1)­
(2. eaulJot be Ul..1de n IUH'ty. the ~urt 1"" to dctcnnln1! wMther In 
equity n.:nd goud eonscirlloo the action -"ioould procl'{'fl alOOflK the pal'­
tlt'K -tdrt'nds h.(·(ore it. or Elhould lK> dli'\lIIl~l. 'I'llltt thiM dt"dfllon Ja 
to bt.~ lU(kde hi tlK.' Jlltht ot pras;;mllUc OO!l~lt!j'rutloIiK hOI( 4ftf~n JK't'n DC-­
kno\ ..... k>dJ:('<1 hy tht." ronrts. H,'C' /lOOll v. Teztz' Co., Zl J.\2d 111 (2d CJI". 
l{r..rr). C'ut. denied, 21"{ U,S. M7 {lO'.l8}; Nite.g~nem,c,daPoH Co. 
\", Inm JJmclderB' Union, 25-4 U.S. 77, 80 {:~(20). The suhdivudon setl 
out toUI" ~l(!ovnnt considerations drawn from t.he eXp('ri('IJoo revealed 
in the- i£l<'<'!dro {'W('l'I. The! t.nctors are ~o a «'rtnln exu'nt o,,~crlapplng, 
nn\1 Uw.,.· ftre not lnH.ondc<1 to exclude other to'(ud<koratlol1r!i which .may 
b(' IIJlplienble iu pft.l'ticu lar sJtUOtiQIl8. 

The IFOft facto,. brln;;rs In a consideration of ",bat a JudA"lOOtlt In the 
act lon WGuld m~n to the abaflntce. \Vouh\ the ah~~ntec be advcJ'IK'11 
ntfC'Ct('d In 8. practical scn!K!'. flnd Jt 80, would the )lro,Judlro b(I Im~ 

lIwdiRtc nnd sertouB-. or remote and )ulnor? The pOSSible collateral 
"""""'Iue'""", of the judgment upo, th~ paTti"" al",ady joined a'" 0180 
to be appralBi'd. Would A"T party bo exposed to • tl\!8h action b:r the 
abst'JJU>e. and it .10, bow scrJoUB hi the thrcnt? • • • 

TIm ft'Cf)"a 'actew- ralls attention to the mea8._ by which pl<l.ludlee 
may be avertc<! or l""",no<1. The .... h.plD3 of "'1Ict" ill a famlll.r ••• 
pedlent 10 ,his end. Soc,~. 11., tbe award of IDflne1 dama,.,. In lieu of 
8pecifJe "'lief where the Jatter might atfect an absentee adve1"lllll1. 
lI"ord v. DeB __ , 203 F.2d 72 (lJ.O.Clr. lor",,! ' • '. 

The tAir'" factol"-wbether an "adequate" judgment eau be rendered 
In the 0\"""'''' of • given ""....,n-.:.I18 attention to the extent of the 
",lIet thnt can be aeeorded am.~ the parti .. Joined. It m""bea with 
tho other faclOrs, .specially the "sbapilli of ",lIet" mentioned uDder 
the second factor. .. • • 

Tbe ,ottrlk /"clor, looking to the practical eflew. of a dlBm188&l, In· 
dir.Qt~1 tbat the court ahould consider whetber theN' Ia aU)' U&uraneo 
tlult the plalotltt, If dlami...,d, could on. etfectlvcl1 In another forum 
where i>ctter Joinder would 00 _Ible. • • • 

The lubdlv18ion uses the word "indispensable·' OlIlt In • ronclUlOry 
S<'uSQ, thAt "I, Ii person ls "regarded 8S indlapcMllblc" when be cannot 
bC' mnd(" a. party • nd, upon consideration of tbe factors a.bove-men .. 
tloned, It '" determined tba' In hi. ab8erare !t would be preferable to 
dl.ml .. tile action, rather tban to retain It. 

• • • 
~·"Ii<tMoion (e) parallel. Ihe p_. subdivision (e) of Rule 19, 

In ... me sUuatlo". It may be d.-&lrable to advlae a peroon who hoa not 
oo.n joined of tbe fact that tbe action 18 poDding, and In particular 
...... th,' eoUr! In Its dllcretlon mal' Itself oo"YOJ' thiS Intormatloll by 
ditcetllli • Jetter or other Into.m.1 ""tI .. to tile abaentee. 
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a..p. 4. <I..o ... er, §4l7·441, 
OJ.Po !i. DeJD\lrrtt to An.twer or CouoterdAim. 

lS.44)~H.4-. 
a..p. 6. V.rili",tion 01 Plead,ng', §456, 
Chap, 7. G.neroJ Rut .. 01 P! .. d,"~, 14 !l,.tif, 
Ol .. a. Vanance--M.iatak:et in PludiD.p :at\'d 

A",end,..n". §4<19.4?J, 

o.diDorL §4lO< 

CHAPTER 1 
IN GBNIlRAL 

_ """ enle.o of piMdibg. 1421. 
p....,....'b!c p~~. 1422. 

§420. Defined.-ne pl,ading. are the 
fonnal allegation. by the parties of their 
respective cl.itrul and <lefe"..,., for the 
judgmet\t of tbe court, Leg.H. Isn. 

Amoo. CO' ~20, W.P. p, 97S; 19 Col,J,l' 
14. 

MeLD. PIr.dillll il. 

§<Ill. Forms and Rul .. of Pleadlng~ 
n. form. of pleading in dvn actio,,", and 
the rules by which the .ufficieocy of th. 
pleading. is to ~ determined, are those 
prescribed in this code. Ug.H. IS??. 

Aaao. CCP 421r W.P. p. 978, 39 Co.\J. 1d 16-
MdlD. 1'1 .. di", If. 
Pom>o CO' 4211 Q;l P&A, ActioN fI Spec. 

!'roc., p. 18. 

1422. 'Permissible Pludlngs Enumer­
oted.-The only pleading. allowed on the 
part of the plaintiff are; 

1, The COlli plaint; 
2. The ckmurrer to the 30ma', 
3. ne demurrer to the t,roso'""mplaint; 
4. The .. ."awe. to the <:roII'complaint; 
And on the part of the defend>nt: 
I. The demurrer to the complaint: 
2. The anawer; 
1. The tTOSO-complaint; 
4, The d"murrer to the anawer ttl the 

croos-rom plaint. 

(In [0 juotiee coorta [2) the "ludings 
are not required to ~ in "'ty particular 
form, but mWlt be IUd ... to enable a 
person of common understanding to know 
what i, intended; in {3} i'mice courta, the 
pleadings m.y. exapt the complaint, or 
crou-complaint be oral or in writing: r.ud 
not ~ verifi.d, unl ... otherwise provided 
in tru. title; if in writin%, must be liled 
with the r 4] judge; if oral, an entry of 
their IUbstance must be made in the 
docket,) Leg.a J 872, 11)07 p. 70S, 1933 
eh. 744, 19H ch, i 737, 

1422. 19'1 Ddt_ 1. jUl';"" 1..f 
CluI B 3. .uch julticu~ -t. jutti« 

Set note- to §17 ~bove. 
See Dote (100) p<e«ding Sealo .. ,,1. 

AnD<>. CCP 4zz, w;p, PI', 9". 1101. nOlI, 
H~'i 39 Col.j.ld 11): IS?, 319. 439,'190. 
M~K.D, PI...:!;n& Ifl .... q. 
P ....... CCP 4zz, CaL PIaPr. Ana. fI eo.­

.. rd" Porm 17: Caprion, Porm. 7, IH7, 10!, 
102, ]17, 116, 110,122: (AL P!<AL Action. '" 
S",-e. PfO<" p. 19: Amend. fI Supp PIca, J>. 9; 
Ant. E!' Courattrcl.~ p. '1; ColD:ldaint. p~ 6: La_ 
& Mouon Proto, pp, 6.11: Mo_ Po 7. 

CHAP'lllRz 
COMPlAlNT'-JOINDml OF CAUSBI 

AI fi ... plaodiq. 1425. 
eo"'...... 1426-
Inf.......uon to be lumiolied On flllq 01 ~ 

.IUlUImtmt, or MpantII main.......... Ktiaa. 
§4l6o. 

Div ...... Odion-Con<etl .. cI. """'P....... I426c. 
JoiDdAor of.-..- 1l4l7. 

§42S. As FInt Placlinl--The '. 6nt 
pleading on the part of the PJaintif is the 
complaint. Ug.H. 1"2. 

....... 0. CCP 425, V(.P .... nO'l; It CoIJ.24 
lit. , 

MellD. Pkldinrl48. 
Pom>o CCP 425, Cal. PI&Pr, Caption, Permo 

11. n, 83-8<1; Cal. P!<A, Ahaie., p. IS; Coa.­
plliD~ p, 6: Demur" Po 10, 

§426. Cob.tenb. - The CGIl'lplaint muat 
contain: 

I. The title of the aetiorI, the Jlame of 
the court ond county, and, in municipal 
and {ll juotift -. the name of the t2] 
.iudldaI district, in which the action is 
brought; the nama of the partia to the 
action; • 

Z, A statement of the facta eonatituting 
the eauae of action, in ordinary ond con­
cite language; 

], A dem.utd of the relief which the ' 
pWntilf claims. If the recovery of monq 
or damagu ~ demanded, the amaunt 
thereof must ~ etated: provided, that in 
{3 J jusrice coum, a copy of the account, 
notJe, bill, bond, or instrument upon which 
the action i. hued ia a auf5deot complaint. 
If d.e d....and he for rdid' on ...,.,...,1 of 
the alleged infrinllemeat of the plointif'. 
rights in .... d to • IitMary • .mltie or intel. 
k.ctual produaion, there mWlt be attached 
10 tbe complaint _ ropy of the producdoD 
.. to which the in£iin..,.ent It daimed 
and Il copy of tbe alleged infringinll pr0-
duction. If, b" .- of bulk 01' tbe ... 
t ..... or the ptocIUdion, II is not practkoble 
to attach • copy to the complaint, that fa.:t 
and tbe reason:s why it It impnctieable to 
attach ~ copy of the production to the 
complaint ,hall be alleged; .... d the c:ourt, 
in C'OIUlection with an" dftJUll'fti", moll .... 
01' otber ptocecdings in the _ in which 
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• knowledge of the am.tOllU of ruc.h ~ 
duc:tion may be nee.....,. .... d ... rable, .ha1l 
make ouch ord.,. ro.- • vie .... of the C produc· 
tioll not attached .. will oult the con ... ",,;. 
me. of the court. to the ."d that the ron· 
tents of ouch production ..... y b. d •• med 
to be • part of the compIoint to the ..... e 
_ent ... d with th~ ...... force ... tbough 
ouch production had been <itpab!. of being 
and bad been lIttacbed to the colnpiaint. 
The ottacIuncat of ...... ouch ,P!'oduction in 
aoconlance with the pto",siont hereof 
ahaIl not be d«med • a.aJdn~ public of the 
production within the _ng of Sectj"" 
983 of th.e;",1 ('..ode. Leg.H. IBn, 1933 
ch. 7#, 1947 ch. 481, 1911 ell. 1737. 

1426. 19'1 Delt'klt zed le.. 1. iustic:u' 
1. city, town Of fudicial town.hiJl ],. jUltre!!:.' 
c.oUI'ttl of Clan B The wont "fulltk~H Wat "lJ~ 
ttituted fQf ddctt- one.; th-e: "';)faB "judicia! dill· 
trict" fOr delete tw-o; and 'he wonh "j\l.ftice 
couru .... lor ddete tbne. RemainiD.I bold type 
added 19~'. 

See notl! to § 11 above. 
Se • ...". (200) pr«..m.& Se<tion :In. 
AIm .. CCP 426: W.P. op. 978. 1119. 1141. 

1178. 1207-1209, 1116-1217. I2l9, UH: I 
BA/.L Tnlln. l?!; 1 Cal.J.2d 6U: , Ca1.J.2d 
'1I; 8 Cal.J.1d 676: !I Cal.).ld 70a. 710·'Il: 
!9Cal.J.ld m, 1U·n., l!6-!l7, llH16 •• 89. 

MoILD. PJ..ding UiS-n 
FOfttIdI CCP 426: Cal. PlftPt1 Caption, Forms 

12. U o Complaint. Fearn 1; Illl .• Form 1; Lit. 
Prop., Pormt 1~ z.. f. 7, £~ P.nyu, Form i; 
CaL P&A, Complaint, pp. 6, 7: uw &' Modo" 
Proc .• p. 6; Lit. Prop., pp. 2-11: Motion .. ~p. 
'·9. 12. U, lY, ", ~6: Prob., pp. 21. 61. M, .0. 

§426a. Infonnation to Be Fumiohed on 
Filing of Di'lOl'tt, Annulment, Ot Separate 
l\.faintenance Action.-In [I} a proceeding 
for [2] dissoIucion of marr;.,ge, legal separa· 
tion, or for .. declaration of void or voidable 
marriage, the"" shall be furnished to the 
counly clerk by the [l] petitioner at the 
time of filing of tbe [4} petition, or wid,in 
10 days w..:.-fter and before the dar. of 
the lint hearing, thar i"{",,,,ation. re­
quired to be roI!ected by the State Registrar 
of Vital Statistics, in tho manner specified 
under Chapter 6.S (commencing with Sec­
tion 10360) of Divis;"" 9 of the Health 
and Safely Code. n.., clerk ohall 8C<'ept 
the r'fJ petition ro. filing, whether or not 
<aid information is then fumished. At any 
time after the filing "f the [6] petition, the 
[7] respondent ""'y also furnish .uch in for­
"",ti<'fl, whether or not it bas been first fur. 
nished by the r8} petitioner. Th. derk sh.n 
take .11 ministerial steps required of him in 
the [9} proceeding, whether or "ot such in. 
formation has been furnished; but the cleric 
tbaII advi .. the court, at the time lid for 
any bearing, if at sacb time 00 party bas 
furnished ouch information. In such cues, 

the court may decline to hear any matter 
eCl<ompassed within the [10] proceeding if 
g~ "aWe for !lIuch failure to furnish infor_ 
mation has not bee<D shown. 

TIle court'. inquiry in such cases tbaII 
be confined .oMy to the que..tion of the 
wteoe<: of good "" .... for not furniohing 
the iof<>tmation; and Bnth report oad the 
contents thereof shall not be admissible in 
evidence and """" nol be fumished to the 
court. l..g.H. 1913 p. 232. 1965 ch, 1893, 
effective from January I, 1966 unnl De­
cember ;\, )969, 1969 eh. 1608, operative 
].r.uary I, 1970. 

§426a. 1:969 Del.... and U2- I. .... ""tioo 
2. divOJ'Ci~, annulment M :te:patatJe mainterulJlCe 
J, fL plaintiff 4. initial complaint of, 6. complaint 
7. d~fencLilnt~, 10, acbcm 

Ada!':o "a procetding1~ at (1]; "diuolution of 
marriaAc, leta! sepAration, or for ~ declaration 
of void or voidable marriage" at [l): U!ttition~ 
or" at [31, ~l; "petition" at [fl, 6J: re­
'pondent""at 1]: "proceeding" at [9 • flO]. 
An remaining old type J'~late! to earlitt leg-i. ... 
lati\'E: hiJtOf? _ below. 

142M. 196' DoIeteo ODd Lea. Before the 
196,. amend:m~nt th.-t MCtion N2.d all lono'WI: 

In an action for divott-e the complaint moo 
It't forth. lot" the IClirl,,;tiC!I te<Nired to be (;01· 
k<ted by the Stal. bureau ,,[ vita! ltatimce, 
among other m..att~flI: u near as can be uunained 
the following faeu: 

1. The State Of country in which the partiu 
Wl":!"e matried. . 

2. The date of ma.rriage. 
3. The elate of uparation. 
4* The number of yurt from marriage to 

atJ)lu'ation, 
,. The nnmber of children of the maniage. if 

.any. and if non-e, a ata~ment of that fact. 
6. The name .. of tht minot' clUId~. 
The deIueJ requirtllltllu u to contenta of II. 

divorce coruplaint are now found in §""26c bilow, 
Note: POor detailed requl:rtnlente ecm('eming 

the filial of information in connection with com~ 
.E1aintllo and judgmentl in ar.ti.ons for a.nnulment. 
divorce, and legal LVparation. .ee CiVJ1 Code 
§§89, !l4; (l.vernme", Cod, §268'9: Health 
and S.fety Code §§10000.1. 10160-10371. 
10620. 

Anno. CCP 4260: W.P. Pl>. 1208, H41, 1447: 
16 CoI.J.2d 163. 

Mc:K,D. Divorce and Sep~ration 171. 
Po_ CCP 426:" Cal. PI&Pr, Annul. Mar., 

Pom" I-I, 2. f. 6. 8. 12.1.14, 26: Div., Fornu I, 
U, 1.6, 2; Col. P&A, Ulmplaint, p. 7. 

§426b.-Divorce or Separllte Maint ... 
nanCe Action, Not N.c ..... ry to Plead Acu 
or Cmdty.-L.g.H. 1939 ch. 333, 1961 ell. 
\062. Repealed 1969 ch. 1608, operative 
January 1, 1970. 

Anno. CCP 4261" W.P.Pl>. 1148, 1208, !«4-
144~, 184f: 16 Cal./.2d !6f. 

\V,S. Hutband and Wife §AB, 71. 
Faftn:.'!! CCP 426b: Cal. Pla!Pr, Demur,. form 

12: Drv' l Forms 14, 36. -4 .. ·46. ,.... .. W; Put. Mar .• 
Porm 1; CaL P&A, Coutplaint,. p. 7: Inmur .. p. 
2f9. 

• 
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§426c. Divor"" Action-.contents of 9. Any and all claim. for injuries arising 
Complaint-In [lJ a procec-ding for [2] out of a c'O"spiracy, whether of the .ame 
di .. oiutlon of ma,ri'ge the [.' 1 retinOl> or of different character, or done at the 
must set forth among other [j'),atters as n'l!ar same or different timet.. 
as can be ascertained the ioHowin$X fatts: The C3.1lft'1 of action 10 united must aD 

(I) The state (,r C""!!try in which the belong to on. only of these da .... except 
partie, were married. as provido!:d in cases of conspiracy, and 

(2) The Jate of marci.g~. ",,.,taffect all the parties to the action, and 
(3) The date of separation. not require different places of tri.l, and 
(4) The number of ye~.", fwm marriage must be separately teated; but an action 

to separation. for maJiciO'.13 .arrest and proeecution, or 
(5) The number of children of the mar- either of them, may be united with an ae' 

riage, if any, and if none a Btatcment of tion for either an injury to character or to 
that fact. the persan; provided, however, that in any 

(6) The [41 age. and birth date of [5] action brought by the hUllband and wife, 
each minor [6] child of ,he ,n_mage. to recover damage. camed by any injury 

(7) The social security number. of the to the wife, all con.equential damages suE· 
bushand and wife, if available and if noot fered or sustained by the husband alnne, 
available, a statement to 8ud, clfect. leg. in eluding 10.. of the services of hi. said 
H. 1966 1st Extr~ 5 .... ch, 107, 1968 eh. wife, moneys expended and indebt.edne .. 
93R. 1969 eh. 160~\ oper-niv;:! January 1) incurred by reason of such injury to hit 
197Q said wife. may be alleged aDd recovered 

§426c. 1969 Del.~. and Leg. !. an .ction without oeparately !taring ouch cause of 
2. divorcll: 3. mmp!aint 4. ages 5. the 6. children action a.ria-ing out of lUeh consequential 

Added U
a proceeding" at P]; «d;~sQIution of damages suffered or sustained by the hUl" 

marria.goe~· at [21: "petitiO-rl' at [3]; ",age" at L--d 'ded Furth th f 
{4j; "e:l:~h" at en; "chi!d of the maITiage" at Uill]; pro",. er~ at cauaea 0 iIC' 
[6 . All remaining bold t1!pe relates ro earlier tion for injuries to peraon and injuries to 
loe~Ui-l.lti .... e hi§tory belo-w. property~ gro-wing out of the .same tort,. 

Note. The: requtflemcrlt!1l 3.S tfj eontcntlJ of. may be joined in the same complaint, and 
divorce complaint were foane:-ly {".ootainro in it is not required that they be stated ibSft,o 

142601 prior to amendment of that $f.:ction in --r 
1961< arately. Leg.H. 1872. 1907 .p. 70r, 1913 

Fm .... CO' 42&, Cal. PlBcP" Dh·., Porm L p. 219, 1915 p. 3G, 1!>31 en 224, 1961 en. 
589. 

§427. Joinder of Causes.·-The plain' 
ti:ff may unite s.ev;f".ral CilUSe:$ of a.ction in 
the sam. complaint, where they all ariee 
out of: 

1. Contracts, expre .. ox implied [I]. 
An aetlon brought pursuant to Section 
1692 "f the Civil Code .hall b. deemed to 
be an action upon an implied ront .... ct with· 
in the meaning of that term as used w this 
MCtion~ 

2. Claim. to recover specinc real prop· 
erty, with or without damage. for the 
withholding thereof. or lor waste commit­
ted thereon, ,nd the rent, and profitt of 
the """' •. [2J. 

•. Claim. 1:0 recover 'pedfic per",nal 
p!'Operry. with or without dam.lgeo for the 
withholding ,hereof [J}. 

4. Claim. against a trust'" by virtue of 
a contract or by operation of law [4}. 

5. Injuries to character [;J. 
6. Injurie. t(, per",n (6}. 
1. Injuries to property f71. 
8. Claims arislng out ot the same tra.tU-' 

actiOEl, or transactions coonected with 'he 
same subject of action, and not included 
within one of the foregoing IlUbdi"i";on. 
of this .ection. 

§427. 15161 Delotu. I, 2, 3. 4, Y, 6 . ..,d 
7. , 

Anno. CCP 427, W.P. pp. 749·1f0. 994, 
IllH!29, 1293, 1 B.AJ.!. In ..... 178·178C; 1 
C.l.J,ld 6~S. 6H. 658-6'9, 661, 663-664, 669· 
671, 6n·676, 681. 699, ! Cal.J.2d 178: 8 Cal. 
J.2d 674; 10 C.I.J.2<l f2HH, 7JO: 11 Cal.J.2d 
279; I? C.1.J.2rl 193, 22!; 16 Cal.J.2d t66; 39 
C.I.J,2d 126·1Z7, 207, ~8 Otl.J.ld 21: 11 CaLl. 
lrl163. 

McK.D.l\rtion. §lll-7I, W.5. Torto §§3. HO. 
Pomu CCP 427, Cal. P!&Pr, Auto., Form. I, 

3:. 4~ Complaint. Forml I, 6; Damg., Forms 1'. 
26; Demur., Forms 10, 11; Prayerl Porm 4; CaL 
PBcA, Acctg .• p. I;; Complaint, p. 98; r..onrpir., 
pp. J, 21; DemU1'., pp. 104. IO~, 107, \O?, 192, 
19l.!96, 197, 199·204. lO6-llZ. 218·220. 214, 
2l1, 229, 211, Ill; HusbAnd, p. 147; Venue, p. 
42 . 

CHAPTER 3 
DlIMUII.RBR TO COMPLAINT 

• 
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11430. Gron .. '" for Dem"rrtt. - TI,. I ... Hf, 161. 1.03. 2M, 211; .... ""o,d .• pp. f. 
def~ndant may <kmut w the ~omphin, H; .... "!~ .• pp. 7. 13. 21. 17, la: Ale. 11< •.• pp. 
within th~ ;.ime "'quired in th •• um!l!Jns to .1. 18. 62, 67, "tty., pp. 81, Ci9f: ~,ro,ken & 51,,,,,, .• pp. 14, 16, 29. 33, 76: ", rugn'" pp. 
Inower, ",her. it app ...... "pon the face ~f, 26. W, a. .... <I R,p. "otiO"" pp. f, 7. 8. 
thereof. or fru", ."y molter of wh,ch the 22; ('.om. Count, pr. 9, 10. 17, H, 26. 29: 
court must or may take i1~dicia1 nucic~ ;?>mm: Paper, pp, ,,6, 4?: Cotnplaint" pp. 1. H~ 
eitht"...r: r :.....on~p!r .• ppo 1. 6, 7. :2-t" 22; Contempt, p. H: 

COM"'''. pp. 8, 9. 18. 29, n. 8f; Contn'b. 
I. That the court nas no jurisdiction c.f Neg!.. pr. 10. 11, iI; {)orp., pp. 10, 12, 11, fl. 

the peroon of the defend.nt, or the ",lb)ect \IS. H9; Duth "cto .• pp. !, 6, 10, 12. 16; 
of the acti<>n, Dd. Rd., po. 1. 10, l~, ll, u·n, n. 1f. 46; 

2. That the pliUotitt haa not 1.-' ""nac. D.d,ult, pp. ill, 94. i \9; Demur .• pp. 19·21, 14, 
,,~,. 1" H, .6, 48. 4~. !', 16. !" 60. 68·10. 7g·80, 

it)' to ""e; 8+. M. 83·90.93. 9!, 9". 9&, WHO). IOf, 109, 
3. That there;' another action ptndi ... g !lI, 112, 111. 117, \l8, 120. IV. n'·126. 118-

between the same ~,..;.~ for the same Ill. Ill. 111, 1W, 14a·HI, llH~~, 161, 162 • 
..-- 167-171.174,178'181.136.189.192, In. 19f, 

cause~ 

~, That there ia & defect or miSjoinder of 
partie! plaintiJf or defendant; 

f. That severai cau ..... <Jf action have 
been improperly united, or not .. para:,,!y 
ltate<i; 

6. That the complaint does ... ot ltate 
facts ""lIid."t to romtitute a cause of ac· 
tion: 

[2} 
[3] 
[4] 7. That the complaint is uncertain; 

"unaerrain," as used herein, include. IUQo 

bigw>us and unintelligible; 

(5 J 8. That, in action. founded upon • 
contract, .1. <:annat be asee<ta;,,,ed fro", the 
complaint, w .... thd or not tbe contract is 
written or oral, Leg.1f. 1872, 1907 p. 706, 
19:;9 eh. 446, 1967 eh. H2. 196& ch. 307. 

1430. 1968 Leg. "dded bold type in fi", 
paragraph. Remaining hold type reh:tc:& ~o tarliez-­
le~tativ< hlotory bel.,.,. 

§43o. 1967 DeI<!tooo 000 Lea. 2. 7. That 
the complaint if .smbiguoUlj 3. 8. That the 
complain ... uninteUi;ible; (I j 4. 9 f. 10 

Eliminated former 1lubdivisions 7 and &~ sub-> 
IC'itute'J -7'" lor d-tlett -4. ~'8" for dltt~t~ if :rod 
.added bold type in t'~1.H.lmberc-d Ijubdi'!li~on ,~ 
Remaining bold tvpt: in kHio.n a.nd ddetlt and 
bold type contlined ill 1)16'1 delet;;:!!. an from 
1939 amc:ndment. 

1430. 19390.1..... 1. or. 
Amlo. CO> 4JO, W.P. Pl>. 9'!7, ! ",9. 1~69. 

1471. 1476-1471. l'80·H~l, Hal·UK". HS~. 
1491. un, I !f6. 1 H9. H61; 1 Col..Ud H. 
n, 41. !9. 76,686; l Co1.j.2d 626; 10 c.l.J,ld 
JH; 31 CoI.J.2<1 616, .2 c.l.}.ld 261; 17 Cal.). 
2d 410, 413, )9 Co1.j.2d 1$1. 18? 19H94. 
201, 204-207, 109. 111, 214, 111. 2!1. 4n. 

Mdt.D, Plnding §§$().94. 
Fomu CCP .30: Cal. Pl&Pr~ Abate_~ Form~ 

t~~. 1l~H'. !7-:n. 23. n; Ar.!v. Pon., Form 10; 
Arteg.+ foms 23~ 30: Asa.n. fJ Oub. Form! 26--
19i Auto., Form 1: Beauty, ferm 18; Btlild. 
Conti',. Form 12; C1:aLn & D_. Fonn 16~ Con~ 
tn.~ Porm 16-, Demur .• Form. l~U; ubor, 
Porm .044: Landlord. Form~ 14, 11: Libel, f'olme 
11* Hi Lirn. Actn., Form 19; M.1RO. Form 9; 
Net;uy~ Porm. ~; Partnl.'!t'., Fu .. ms 1~!. D. Proh., 
FormJ 43, 63; Res Jud., Form 1: Cut P&A..,. 
,Abate:..t pp. U. 19, :U, 26. 29. 31, 14. l!>~ 3'. 
92091, 107. tHH12, 120. 114, 111. 141, !4~. 

199. 202. 104, 106. 109. 112. 214. 218. 219. 
22.1. 12.!, ~Z-6~ 2ZR\ l~O. 2n~ 2!8. loU-lA'. 
lH. 2!~. :In. 261, 267., 286: Di .. Corp .• pp. 26. 
27; Div. t pro. 11. H~ Em. Dom.~ pp. 18. 24. 
'H. ~g. 61, 67, 6g~ 7-4. 76. ElCt'ow. p. 29; Picc. 
Del., pp-. 29, :H, ·n. -44; Fraud. p:p. 13, 14. 13. 
H. H. 16. 66·63. 76, 71. 81, 32. 97, 98. 108, 
109: Gu,rd., PV. 88. 89, 97. 99. 100; G ...... 
pp. 68, 69, 74. 79. 81, 8), 86. 87; loj .• pr. 41, 
n, 78,107, Ill, 114. \19. IH; In .. n .• pp. 71, 
71. H, 83. 81, \16. 118, no, 132; 1.",lv .• pp. 
49. n, H. 6l. 6', 66. n. 72. 81, 8); Inw,., pp. 
27. lB, 11. 3'2:. H, 'f~ 62. 6 ... ; lntufer-+ pp. '. 
8, 18, 19; Interp1.. pp. l!. 30; Jun... pp. 41. 
88, 9!, 99, us, lf9. 167. 168, 173, 283: Land· 
lord, pp. 6·S, 11, 1'/019. 23. 26. 41·43; Law Ii 
MOti!~ll Proc,~ pp. 6, "~9. lO·n~ ~9; Libel. pp. 
9, 10. 17. n, 26, 17, 11; Lim. Aetn .• pp. 9. 
30, ]l·ll, l8, 19, n. n, 64, 1f. 76, 90, 91; 
lit. Prop .• pp. 4, f, 9, 10; M«h. Lion. pp. If, 
1', "l1~:H, ~l, 34. lIS, 37. 46, .8; MOti:OI'l8~ p-p. 
~, 108, Negl. pp. J. '/, 8, 2(); Pam.., p. 67: 
P,rrn.r .• p~. II, 13. 22, 21; !'rob., pp, 709, 28. 
19, U; SUteI:)"/.P. 10, 12, II, n. 48, 10. fl. 60, 
61. Trust Dee, pp. 11. 31,. l8;. Venue, p. 42. 

§43I. Stat<m~"t of Grounds-An.wer 
at Som. Time,-"':fhe demurrer must di!· 
tinedy opecify the grounda upon which any 
of the objrctioru! to the complaint .. ... 
taken. Unl ... it does so, it may be di .... • 
if<\rded. It may b. taken to the whole com· 
plaint. or to any of the cauoe. of action 
otated therein. and tho defendant may d.­
mur and iilM"Ner at the same time. Leg.1i.. 
urn. 1907 p. 706. 

Ason .. CCI' 4;t, W.P. pp. 1468. 141S. 1476, 
1480; 39 Ca!.J.2d I8H86. 111·211, 211, Ui2. 

Mde.D. Pl .. dinr §9f. 
F"""" CCP 431: Cal PttA. Demur., pp. 10, 

46, 12: Law 9 Motion Proc: .• Pt'. 6, 8; Frob., 
I'P. 7. 9, 28, 29, 11. 

§4 31.5. J ooidal Notic:e.·-When the 
ground of demurrer is bared on a matte:r 
of which the mUtt may take judicial 00-
tice purS1:Iant to Sections 452 Ot 453 of 
the E"idcn~.e Code, such malter must be 
s!'C..:ined in the dc.Tflurrer, or in the 1Up­
porting point. and ~Uthoritie., for the 
ptlrp0Se of invoking !!'uch notice. except as 
the court may oth.twist penni,. Leg.H. 
1968 ch. 307. 
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1432. Arnr.ndmau: of Q'4nph~im:; filing 
and Se .. Yke.-1I the ""mpiam' i. amended, 
a copy of the U'uendmen"U: mu .. t be fikd. or 
the court ma.y, in its diK;:'£tioB. requlre the 
cOftlohunt as amended t·.; be: filed, ahd a 
ropy of the ,Hnendrm~nt6 Of amended- com~ 
plaint li11J,,'t be: -set:'ve,l qpf)n the: defndanu 
affecteu thereby. 'TIu' deh:ndant mwt ill." 

&Wl'r the amcnciments., or th-t c .... '1mpia.lllt a..,~ 
am"!'nded, with~n ten day~ aftet eervi~:e 
thereof~ or .ru~h other timt ;15- the t:omt may 
direct, and judgmult by default [nay b"e 
entered upon {a!llJre, to anlSw~r, .!~ Ol ()ther 
case.;. l...,gH. 1872, 1880 p, 2. 

Ata.no. CCP ~32: \\f.P. p~. i 602, H:'94; OWl!T<~ 
P. p. 360; J.~ C!al.].ld 613; ;9 CaU.:ld .fin. 104. 
409~ <40 Cal J. t& ~~. 

M.:K.D, P, .. don" S167. 
Ponni!JI CCP 432: C;lL PI&Pt. Amt.nd. or S'jPP! 

Pla. Form:!. 9, 19, 2.1; G3.rJ:!~m. Forma; Il'1· J 30; 
("..at ~ P&A, Aa;;e:lH!_ f:i Suppl. Plea, p,_ 9. :u, 
H~ DC{,"'-:Ht. pp. 9. 67~fj9, 

§4H. Ans'Wd' fo" G",,"ml;; Not App.<. 
ent in CompL'lint. When any of the mat· 
ters emuneralc-d in Section 430 do not ap-' 
pear upon the face of the wmplaint, the 
objection may be taken hy """wet (2}. 
Leg.H. 1872, 1957 ,,'n. J442, 196) c'n. 299. 
<>perarlvc January 1, 1967. 1968 ch. 307. 

§43J. 1968 Deli-tot, 2. ~ e:u:ept tf-...at whf.n the 
ground oE demurrer J' that th"!i"C ; .. anomer .aalon 
or p-roceaiing pmding- 'belwoon. tht: same t-..rties 
for the SflDle C-5'IlUe t 1 j and th~ .r»urt may take 
judidaJ notice cf thlt othfr QCt10Q Of pror::eeding 
tande!r Dhri!iO" 4 (cotl'l.lM!nc;nJ with Section 4'0) 
of thlt' E ... ,jdt:O('~ Code. an dfida'\.rfl :nay hf. tiled 
with the dcmurn:r for !hit tol~ j)\!:rpol'lF.- c! est ... b­
lWting: mch fe.(t m" invoking web noU«:. 

1433. 196' Dol", ... no kg. I. ,tho rourt 
may uk. judiciol notl« iJf other &.ccionJ. and 
pro«emnp pending in (he eli-trt.I':' CIJurt, 01' iD 
othe. coW'tIJ of f~ St';:h~:, and fot' 00 ,::.t.:rpOilll 
oul,- lin Itffidayit milY bE! filed with the demun."er 
to establish such -fad Of ir."oke JUch nOIR:-t', 

Added "'Oor f'roc~ding'~ Mtwtell t!1~ vronit "I.e~ 
tior.t~· and .... pending ..... and !S"..tbslltuted f~r ddtit 1 
the: li.n8u/t;g~ kgl1)nin~ "ilnd tb~ CO--;lrt may ..... nd 
conriouin'i to ~ht' cod ~f the ~tiOil'l. Remaining 
bold type .dd,d in 1 ~ l7. 

Aono. CO' 433~ Vi.F. rl'p_ fin. 10467. 14(';;9, 
1 HI; I c.l.pd H, 38, J9, ?6: I Ca1.J.ld 626: 
$7 C.tJ.ld 410; 19 Cal,j,ld 188, 104, 229, 266. 
472. 

McKD. PkadinK §§6l, 111. 
Forms eel' -433: Cal Plep::, Ab ... t=e '. Form.!! 

H. 7,4; Denn.u., Form 7; Jurill., Fo~m l; cat. 
PItA, Ab, ... , pp. 19, )9, n ~3, 107. Il~, 141. 
142. 144. 1H~ 16G.16:, 1M. 1~-4~ C.();uplaint, 
p- ,,/; Corp., pp.. 10, 12, H; _~Jt:J".ld,.If •• PI'. 21, 18. 
84~ SiS. 88-, 10-1, ~67. 172; Law & t",fntiQn Proe., 
pp. 6., 10, 12, 11; Parti_t!iS,. p. 67. 

§434. Wah'" by Fait"", to Oem, ... or 
Amwtt.~If no cbjection hf; w.keo., -tither 
bv de:rcutre.r or answer. the- defendant must 
~ deemed to h<!>ve w~:ved the- &arne, ex .. 
cepting only the objection 't..o the jurisdfu" 

Uon of the cc..,It. and the objection that 
the compillint do .. not state facto $ufficient 
to Wllli!'"'tc • cause of action. Leg.H. 1871. 

Ann<-. CO' 4)4, W.P. PI>. 1?~. H~'·1476, 
H80, i49H<9l. UB .... l1l9; I CaI.J.2<1 79: , 
c.I.j .ld toO j, 626, II UI.j.2d 'lfl; ! 7 CaI.).ld 
.. H; )9 C>1.j.ld 261, 166, 4n. 

McK.D. P~e'HHng 9109. 
rom>.. CCP 434, (" .. L PS<A, .-'\bote., 1'1'. 19, 

!D, H~ 6!\ 81, 9'1, 9"'. 1Q7, 1 )'t HI. 161. 
Ani. &- Coan~crd_, p. 8: Cia51 & Rep . .Action,.. 
FP. 1, 22~ C'.c.rpo, pp. 12. 52: Demur·t pp, "1. 

. 4S. '11. )3. 6f.., n, 88~ 102. 161~ 167; Interven'J 

p. !7; lllri~,+ po, s.&; Law & Motion Pt-oc. pp. 
7. 9, lU; ParM-s. PI'. 11, ~2. 67; Venue, p . .fl. 

§43 j. M.,tmn 10 Strike Complaint. -
The defendan" within the time required 
in the ~~:mmo[!s. to answer, either at the 
tHr.e he demurs to the complaw!., or with~ 
out demll1'rir:g~ may aerve and iilt a notice 
of mon'>n w strike the wbole or any part 
of the emn plaint.. The notice of motion to 
stri'e .h,,1l specify a hearing d,to, not more 
than 1 j days from the tiling of oaid Dorice, 
plus any additional time that the defend­
ant, ae moving party, is -otherwise required 
to gIve ,h. plaintiff. If defendant _ 
and files ouch a notice of motion without 
demurring, hi. time to answer the eom­
plaint .hall be extended and no default 
may ~ -entered against him, except as pr~ 
vidcd in Secti<ln. 585 and 586, but the 
filing of such a notice of motion ohal! not 
extend the time within which to demur. 
teg.H. 1955 eh. ! 452. 

AntI", CCP 0': W.P. pp. 1104-1 !O!, un, 
1640·16.1. 1693; 0-•• 1'. pp. 1>07. !47; 19 
c .. 1.].2d .14. {IO. 4)2,4)1. 

Fomu CO' 43', Cal. pJ&Pr, Abate" p,,_ 
30, l8~ Dtmur,~ form 31; Prob., Form& 4-4. 69. 
n; Col P8<A, Ab .... , p. 14, Action. IJ Spec:. 
Proe,. p. 9: Atty., PI', 47. 10; Drok."" SIomM., 
p. 12, (,Ju.~ & Rep. Acti_on9. pp. 22., .. 2; Com. 
Coun~ p, go Com. Prop., pr- 1·~. 9; Cornp~int, 
Pl'. lH2. 17. 20~ 21. 'l4~ 36; r",rr>. pp_ 11. n. 
14:; D~mur .• p. 12; Fk~. Dd'., p. l~; Fraud. p_ 
6l; MOOo",. pp. !, 7, 8, 12. 16, 14, .)7. 18, 41, 
48; Prob'$ pp, 8, 46, 47. -49. 60, 61, 69·11. 

CHAPTER 4 
ANSWBR 

N~;'IJry «lIf.g1i1ti03U, method8 of 'luting JIoIi.. 
tiVI!' tkni3!I-·~laformation .nd be1ief--Gellenl 
d.ni ... "37. 

Ple!lldi~ 08xen:tfJtiOn. (rom liability uoder in!ur-
anCf: 'OOlky. §437a~ f 

ActIon 1 ... ,b ... $~ .. _ denial, 1437&. 
Su:tttmsuy jud~nl-A«ion withotn: merit or 

deten-&e. § .. H7c. 
Re(:(!Ivct}' of }'1oIi!1'301l1l1 property~ ;43'7d, 
Set .. ;;£{ Ittld 'i);m.terd.bn-s.e~ 

tri ~I. §-4 _"6. 
Wah-ff d ~aUft I'lot lIM i!'P in COWlrwn::Wm-= 

T"'t.Je!'~ §41-9. 
A!lGgnm-ent or death c.n~~ot deI.r tltiGip • 

rinn b ........ cross demand.. §440. 

• 



.. \ 

Sec. 4>7 (',..ODE OF crV1L !'itOC.EDU~ E 110 

Joi:n~ of Je£ensea and ~ demlltJdiJ ilIitpal'awh' 
rtated-~mut:t.et 'tII'.tIl .mw"~ §441~ 

C!'o'i-com~lioli.n~ with. 3!i!~t -or- i<-y pn~on--­
ServIc&-ProcetlL'Ji lor ~ parb_ §-t42. 

§·U7. Necesoary AllP.gaholU, M.tlwd 
of Stating - Positive D.en'h~l; 11 •. tumY!ion 
and Belief-General O.nial.-The "now" 
of the defendant shall c-ontain: 

1. A gc:nenl or E!peci:b..c denial .of the 
material ailegations of the coropla.int c,)n~ 
troverted hy the 1.:kJ~ndant< 

2. A «~aterr~ent of -<tny ne'9..~ matter CQn~ 
8tituting a defense or counttldttim. 

Except. in \)} jut?OCI; cuutt~, if t.~e 
compl.int be verifi..d, tho denhl t,f the 
allegations. ,"ontro\-'erted nnut bt. made 
positively. or :J.t(:orci1.i.g to tht '~nfom1ati0n 
and belief "f the defendant. If the defend· 
ant has no infurm atiofl or beHef upon the 
subject f\ufficient t(l' enable him to a.n3Wl;~r 
an allegation of the CQroplahlt-, he may M 
atate in his a.n5wer~ an.d place his denial 00 
that ground. The <!enia\a of the aIIegatioo. 
controverted may be otated by reference to 
'peeinc paragraph. or part!; of the com­
plaint; or by express adm:io!sioo of crrojn 
allegation. of the complaint with a general 
denial of aU of the .Uei/.tions oot '" admit­
ted; or by den.iaJ of art3.ill ,Ct,]legation.s upon 
information and tJt:lie:f, or for lack of auffi, 
dent information or belief. with a gen~r.U 
denial of aU aUe-gations not 00 denied or cx'" 
pre5~iy admitted. If the: complaint: be not 
veri lied~ a general denial is lIoufficient, but 
only puts in is.'!ue t.."-e material al1egatiorH~ 
of the cc.mpl.illt. Leg.H. 1812, 1 S74 ;>. 
300, 1927 p. 129, 1933 (h. 744, 1911 ell. 
1737. 

§4J". 19'1 Ddetes, L juJltit::e$' cottr!1l. .of 
{,']a~~ n 

See note to §t7 ahoy/::, 
See n{lte (100', prec.ed,itig St:(ti'l.;tl !'?l, 
A.no. CCP 437, W.P, pp. ,'If, l! 16, 1\98, 

BOO. ! Hl·IH4, 1 H4, 1l89; 10 C,1.pa 1<4; 
16 C,l.J.2d ~71: 34 C<ll_Pd W'; IS CalPd 
188; )9 Cal.J.2d lG!, 232-1.3<. 194·1"~. !Q4: 
,9 C,l.j,lrl Supp. p ~: .4 Ca1.l.2d 641-

MoK D. PI"dinr, §c14. 
fMm! CCP 437; C-at Pll(Pr-, Ateg,. FtH'rris 

205, 2L An~, t:i Cout!trrd, Forms I. 22-2:3:; 
Caption, Forma: tQ5'., 106, 108., W9, 1 :H, 131! 
U8; Proh .• Porms 41, "13; Cat. P&A, Am:, E? 
Countercl.. pp. ii. S, 16, 19. 31. 41; Brc,ker!i f} 
Sl.sml?-n., p. 1'1; De-.ClUf,. PI', Hi-'f. 2::)4: !'~<)tion~ .• 
pp. 76~ 89, 96, 102. 

§4J7a.-Pl.ading Ex.mption from Ua­
bility Und-f:r In~l1ntnce poncy.~'-In an ac­
tion to re(over upon a contr:l.;:.'t of in.o;'Jr~ 
ance w"herein the deft"'J1dant clairn.s f..'te::rrq:'J.' 
den from Ji'ihiltty upqn the gn--'lmd tklt. 
although the prmdm:tte ,-a:t.lSe" (;f tj-,e jm-~ 
was a po!:rJ insut,l..'d. dv,ainst, the ki~" l,1','C'.E 
remotely caused by or wm.l!d not have -oc" 

c?jrred but for a peril excepted in the con .. 
tt"a,ct of ini.ii.:tta.tlcit'. the defendant shan 1n 
his answer set forth and sre:cify the: peril 
v.!t.ich V1M the proximate caUHe- of du~: loss. 
in wh~t manOt'! Ihe pt:.rii e',xcepted contrib~ 
nt.l:d to thl~ tm.!. cr itself -raused th,€; peril 
in,mreo against, and if he. claim that the 
pail except:;::d G1U.<;ed the per::l insured 
"ga~,.t, he .h.j! in hi" answer set forth 
anu spefify upon what. premises or at what 
p;;ac-t L~e penl exce:pt-t:d ca'Jaed the peril in ... 
,,,<cd 'g''''''', Leg.H. 19U7 p, 836. 

Ann~, eel' 43'1 .. 1) Cal.j.ld 719; Z' CalJ. 
2d i6'2, 28 c>'LJ.J.d '64. 

§-'!3'7b. Action L ... Than Five Hundred 
[)oUar::;--·Gtllerai DwiaL -~ In any action 
on wh.i ... ·h the d~lland] exclusive of interest. 
or the. value: of the property in contrtwersy 
doe. not ""crod (1) live hundred dollar! 
( $;(J{)), the defendant 0' hi. option, in lieu 
of dcrn.-urr:tr and other an~f;'.r ~ may lilt a 
general written denial verified by hi. own 
oath aad a brief !tatement similarly veri· 
ned, of all)' new matt ... constituting ~ de­
fense oc tounter-c1aim. Leg.H. 1933 ch_ 
744, 1951 ch. 1737. 

§437h. 19~! o.!ew.. 1. tI",. 
See nrJt-e: to §1' aho~, 
::,ee note (200) pr-e:(cding S~ction 1 ?'l. 
An" •. CCP 4'71>, W.P" p. I!07; l~ CaI.J.ld 

1.66,191 
M,tK.D, In~uranCt: §llj;']. 
F01'I~1 ("-Cll 4)7b: Cal Pl&Pr, Ans. & Coun­

~fd" Form 22~ Cal. P&A, Ana. fI Coul1ocrcl .• 
p. 4l. 

§4.l7(. Summary Judgmeut- Action 
Without Merit 0< Dcten, •• -In 8uperior 
court~ t 11] and munidpal CQurts r 141 if 
it is {:b ir!lf~d the action bas. no merit. 01' 

th;-!t tbr:re is no defense to the action 
[1 ~·1, on motion of r 41 either party, after 
notke of the tim.;;o and pla . .::e thtreof in 
\.vriting ~;erv::!:d (~n the r11 othe [161 
party .at lea:;t 1 f) day~ before such m(.'rtion. 
,upported by affidavit 01 .ny penon or 
persona having knowltdge of the fact., the 
an,;;;wer m~y be:: stricken out or the COlD" 

phin. may be di,missed and judgment 
m~y M entered, in the discretion of the 
cuurt [6J un!"", the [7J other party, by 
,ffid.dt or affidavits .hall .how mob facto 
" may be d""m£d by the judge hearing 
thf;' motion sufficient to fS} present: a 
tri'lbk j"uc of facr. A judgment"" entu«l 
j,;; an .1p!".ealahle iwJRfnent as 1r-i other cUles. 
Til e ''''J1'& uaLtkm'" 3$ usN! in thi, !roion 
.hal! be consln,..! to include all type! of 
r.:"-o.:.·f';:,:d;n~1J. 'nH" word "arJ:"Wf'"f'·' as. m:ed 
in thi::> s.t'ni::m :~haU be construed to indude 
c""" .. ,,!ai...., ~nd """,,-compl.int. [17] 
The filing of a me,non under this 5e(rion 
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ahaIl not extend Ihe time w;.run ·.bid, " 
party mlL'it otherwise file- an an$ ..... ~l', de .. 
blutter or motion to .strike.. 

'The afficlal,'lt or afEda~t."! in ~UPPOlt of 
the motion must contain flc~ .rumckn~ to 
entitle plaintiff 01' defehdant to a judgment 
in the action, and the bct • .,rated therein 
~h3n he within the p~~r~h:mal knowledge of 
the affiant, and shall be IIEt forth with 
partku!arity, and each a ffid.vit .bolt .how 
affirmatively that [9} affiant, it ""'0'" a. 
a witnali!. can t.e.~tify competently therew, 

The affidavit or <Ltlidav1t~ 1n opPOBltion to 
.aid motion .hall be to~de by ,he plaintHI" 
ar defendant, (,r hy 'ny other p<'.r8Oll hav· 
ing knowh~llge of tht.~ fa.c't..6, and t-c.,gether­
ahalJ oet forth faca lIhowing that the [10] 
party Iw a good anu ,uhstantia! def<,,,.e to 
the plaintilf'oaction (or to a portion thereof} 
or that • good aUk of action exiou upcn 
the meriu. Th. fact. stated in each affidavit 
,hall be within the person.! knowledge of 
the affiant, .h.ll be .et forth with partic­
ularity, and each affidavit .hal! .howaffirm· 
ItiveJy that the affiant, If t!",'{fon'l: a! a wit-­
n-. can testify rompetently tt,,'reto, Wl,.n 
the party resi,ting the motion appear. in a 
repreSt':ntath/e capacity. such ~ a t.rmtee~ 
guardian. exe-.cutor, admjnistrator~ or re'" 
ceiver, then the affidavit in OPp()s~tion bv 
ouch tep=t.rive may 1", made upon hio 
informarion and belief. 

If it app ... that such defc!!!,e appli .. 
only to a part of the plaintiff',) claim, ('It 

that a good cause of action doC':'\! not f'Xlst 
.. to a port of the plait";!£,. claim, or t.l,at 
any p;>.rt of a daim i. admitted ·)r any rart 
of a defense i9 conl~roed, the ('OUJ't shal-) by 
order, '0 declare, [I S] .nd the c1.i", or 
defensf' !ilhal1 be d~oE'med e!rtabiishtrl as to 
lIO much tb.""f a' ,. bv 5l'cb order &da,,.J 
and the r:l use of <t-ction rod 'I be sev~rcd 
ac::~rdingly. and the actl·::m may proceed 
as to the [l9] issU(::S l'e1:ll3iuin~ 'betwu!1 
the patti"". No judgment ,hall he entered 
prior to the te:-mination of such action but 
the judgment in such actbr! shaH, in adcii ... 
cion to any mattErs determined to t".Jch 
action, .ward POl judwnm' .. ~;tlbli,hed 
by the proceeding. hcrei~ provid",J for, 
A judgment entered 'D.nde::r thil; M':~(rn is 
an appe:a13bl-:-.: judf,~mcnl as in other cascs. 
IAgR. 193.1 c\', 744, 1<):17 th, 5n, 1939 
ch. ~3I, 19!1 c:h. 173~/, ~9i"1 en. (JOS, 1~)7 
ch. J4,'7, 196> eh., 162, 1877, 

§4.l7c. t%5 Th!-1ete" .iiifld le:g. by <:h. 1877. 
17. A motion n1"!'d ~un;u.;mt to th~ poovisiWnI 
01 this section mall ~ c.(loiWdered M pleading" 
18. a.nd -plaintiff', daim shall bo: deemed esnb· 
tithed aa to w much thueof B:II: !ltlch defeNt .ron 
not apply rol- or It iI admitted 19. rt" 

mn.irder d ",'xh dai:rn. :W. to pliU'nuff the 
.IImount of hie claim iC 

SUbiitiruttd last ~otnkf.r,-e of the :fint paragraph 
fer dei~.te. J'7 and addt:d all bold type in lut 
pU;1;g~aph~ RemAini",,, Jdllt:1J and bold type 
-rdtl;((': to .... ..a-riier legkJativr hin-ory bd('.w. 

Cr:. 16~ am~ndmel'lt! WEre- included .in thOR 
of ch, 1877. 

§4.l7<. 1957 DeIe1 .. ""d ug. 14. (I} 
when an an;:wc-r is. fJed in tt2] .my .kind cd 
ii.tti::::1i [13.1 ! 1. {;i] at d"\'1t: the- .-ctioa hM 110 
!tw:rit. t6. tide 

:\dd-td the '!;VQrr1;.r '"the action has no merit. or'· 
{n d·,t hr'.;t a<tntei' ... .e. added th~ ("omrna foUowlnR 
d.elE:!!; t ~, sub~titured "party" for de1et~ 16 and 
adJ"d Lhe "j",-.t two SCflt"enc~:: in thlC first llara~ 
Y~.lI,h. Ke:m.aininK r:!.!lctu ~:r:d bold typt. includ~ 
irq.~ th~~ wirrnn 19 0;'1 dde~eo$. relate t-o carlin 
l~gl.$liitiv.e bi<:tM~ below. 

{i437c. 19:5:1 Defe~s Mid Leg. 12. an U. 
t.) h:Ollier upon i!I debt Ct t:pOR a JiquiJ,ued 
cle.nand 0:] i'r:cllld~!"\R art .,.,ct:ion to c:nforce or 
CtJtf::dOK 11. lien or lD<Drtgag('. Ul Of' to .recover' 
an ~: . .'nH~lui..tated &!bl or detnand tor _ .sum of 
mor.e-y o.nf)' atiting on a contrnct expretI Of' .im­
plied in bc:t or itt l;aw or to rerover :P~OQ 
~I opociru: real 0< _no! PropertY 0' Ill< oped. 
fie perionnance of III contract In writing for the 
1&So~ or J'I~ of ptOpe:rty. or for aJ\ -I«OUIIt­
In..&: an.ina: M • wntt.ea C'O%Iind 

Th.e: w,-·rds ";U1V kind or" wu-t suh:Jtitilteo for 
d·dtk 12, and the .errtcnce :in bQld t?'~ at the 
end of the br!t P;\f.fl:guph Wa!i add;ttl Remaininl' 
ddf'tt!l and hold 'tY'p-e. inclrJdin~ thoe within the 
19H Jdett:s, r-rlau to earlier l-ef::iillktive hittot'J' 
bdow. 

§43'c. 19'1 0. ...... 
coom of a- A 

Sr.::t not(: t-o {it1 a.'boVl'!'. 
§437<, 1939 Delot .. ..,d Loa. L ... d I-

Itia>« ccutU of' CUb A 2.. 3., 4. the. 
plaintii 1. an.~riI1K defe:ndant 6. t 

7. dtfen-d-lnt 8. ~ntitlc him to ddena 9. 
the 10. def,e"da.n~ 

Tne phrMe ddertcd ,,""U replatt<! 'Pt«ediol 
i~1nud ·,...l loflowin..:: ~'lDon:jdpal court:l ..... An 
bc.ld t.vpe u;:;rpt tbat ,pf!o:6ed in 19'U Jegwallft 
bl.~~Ory ;Jtro¥-e waR- addfd. 

Sec. 2 The ~mot,ru!ment made by thit act :ia 
yt"tion 4:;·1t- of ilie: Codl!!: of CiVll. Procedure- • .,.. 
plie. to p~ndjng ,lU8¢i af a.ctiI)D, 1939 c.b.. Ul. 

§4:~"c.. 19]' r..KiIl~ ildded .. t btl{inninll of leO" 
not! ".i!l,1. jlutku~ vourta of ci.ua l\~' deleted and. 
r~~J-h-ccd in 1939. 

~~:~ fiott': (100) ptotcwing ~on 1 'fl. 
Anr.o. CCP 437<: W,p, "P, 4n, 149f, 1711-

1112. 1714,17H, 1717·1718, 1937.2160,2743, 
1160; 0""'0' P. pp. 1;\6,107, 1 C.1.J.2d 4f6, 
02. 6)8, 4 C.'.J,ld 'I9: 6 C"lj.2d 400, 18 
C,Lj'ld 66f-667, 669, 673: 19 C.!.J,ld 419, 

l\kK.l>. Judgment §61, PI .. d'ng §§2H·lff. 
Muni. Ctll'. §14. 

Fonll'l CCP 43':C: Cat Pl&Pr, Abtite., Form 
3:?-~ Disltds5.~ rcr"~ .. s ll, 24; Prc.h" Fonn.s 46, 
47. '101, ';'"1)'; Cal P&.A.. A('(·orJ. pp. 6-8. 1O~ H. 
)2,: ~-\k. Be'">'" , p, 10; All,., f:J Conntcrd .• pp. 9~ 
49, 51. 70. 93~ Atty., J'p. fl. 80; .Atty. F-ee, 
T'P. 6, l~. 17; Brekus &"' Sl.~mul., n:-· l2, 33, 
1"1. H, 64; Cl.ItA!! fi Rotl'. Action!!:, pp. 2',. 26. 
(',;o.rr>~. Par.::r. pp. 14, :34. 35: Complaint. :p:p. 
B.'10~ 12, 14. 16. 2t. 22.. 24, 26, 27; Contract, 
l'p. ll, 3Z, lb, 3'1, 39, 36, 9f: ("..orp" p, 61; 
Death Actll .• pp. 26. 27, 32: Ott!. Re1.~ pp. 8. 
"28; Demur., p. 11'~ Em, Dom,. p. 10; Escrow. 

• 
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$ealtfr, Trama ... -tionl in R.ul pp. 13~20~ 29-. !l~ ~7. 49. '-0. "9-, 6~; Fr-::,nJ. 
pp. <44, ,H. '0, H. liS-HOI 06j U1. iH~I.H. 
144, 14'; GUe!lt:e. pp. 9, 11~ 11, HJ. -H). 41,47, '0. fl; Husband, pp. n, 19~ 42, 44, 47": h-l~n_" 
pp. 92-94, to .. , 106, t07; b.~r.t Pl'. 9"11, 20· 
11. 38"U~ 47, 49, 5'O~ 71~ 7'1, 8:'Hii. 90-92.; 
In«:rfer.~ pp. 32--l4; bnd!ord, Pl'. !l·H; Lim. 
Actn.~ p. 10; }.·lotionR. p. 3?; Negk p.p. 'r. 6; 
Partner, pp. 41 • ..fl, -;0, 'n.; hob .• pp. Gl, '17. 
'19. 80, 82, 84, S1'. 1O'1? 109, J to; Roea! P:r>::p .• 
pp. 6, R. 9, n~ t8~ :H~ 30, 31 j $Ulf1, juogro .• 
pp. 3·~~ 7. 8, 21, n. Zo;, H'~ l·~ .. 11-36, 3~'4], 
45* fl·n. 16. n. 6f, 66, 69~n. 74. 7~. 86-S3. 
94.99, IUO, 101, 110. Ill, IlO; SUc<ty. pr. ~1, 
79. SO. 

§437d.-Re<ove'1' "f P"""",,0I1"roperty. 
-\Vbe:n. in .... n action to iecover t.~c ~~' 
Je58ion of personal pro}Jerty, t1-te p?T-S!.l'n 
making any ailida'.rrt did not truly s.tat..{"" the 
value. of the property, ar.:u th<=.: officer tJ.k~ 
ing the pro~.rty, Ot Un: a-ur-ctlC! on any 
bood or undertaking;" ,ued for taking the 
same. the officer or :su:re:tief.l may in their 
answer .. t up the trut value or tht prop­
erty. and that the per.on Ul wh""" brhalf 
said affid.vit "' •• made w .. OIltided to the 
posses..";on of the .. Wlr whee "~ld affidavit 
was made or that the ",;Ju. in the aJiid.vit 
stated was inserted by misuke, the court 
.hat! diaregard the value a. stated in the 
affidavit and give judgmmt """"rrung to 
the right of p"",ellSicn of .aid property at 
the time the affidavit was made. Leg.a 
1933 .::h. 744, 

See c.ote (200) ptl:ctdin& Section :; 72. 

"","0. CCP 417<1, W.P. p. 811; 0-0. P. \>. 
lO~; 10 C.I.J.ld ,92-

M,r;.D. Oai,. ond Deli .. " §§83-97; S"""Y' 
ohip §41. 

S438. &t ... 1£ ""d C.ounte .. dllim--E..en· 
tia[---.5epa •• t. T ";01.·-The ""un,,,daim 
mentioned in ~ction 437 must ~enJ to dj. 
minia."l 01' defeat th~ phtintiff"s nCOVf!ry 

and must t:x+st in fu·or of a defendant ami 
against a pl>.inti If het"8eeo whom a "','Cul 
judgment might he h.d ill the .~t;on; pro' 
vided. that the right to main bin a counter­
claim .hal! not he affected bv L'l. ract that 
either plaintiff~e. or defendant'$- c!::dm iR ee­
cured b)- mortgage or otherwise. nor bv the 
fact. that the action 1$ hrmli!ht, or t1u~- C('iJn" 

te.rdaim maintained. for the- foredo~lli'(' ·of 
ouch security; and provided further. th., 
the court lnay. in its discretion, orde-r the 
counterclaim to he tri~d sep.'Mltdv from 
the claim of the plaintiff. ul(Ji. 1917 p 
1620 

A".,.,. CCP 438: W.!' . • :n. IllS. H7H 172. 
H'1'1, lft9·1.15'90. H91-1'S"9l. B97~ O-m':I~:!' p_ 
2. HI: ! (' .. 1.1.20 l'fl. 406: ~ (' ... 1.).ld ,~; 8 
CatJ,2d i27; 10 ('".atJ.2d f-49: ~. C~U_1:d tU. 
269. 312: 39 c.J.j.ld H4·! If: '4 Co.l.J.U 6U­
<lH, 628. 630, 6l3·6H. 6-16'6'17. 

MclC.D. Set-oil' fJ C. §§" I HO; W.$. Neg<>-

i:iaJ-.le ins!@;. §68, 
PWilt'fty ~'5"0. 

F<>,m. CCP 438. CaL Plad'r, An •. fJ Cuun· 
t\':rc~" Fornd 1, ~7; Cal. PBcA, l'_I.n;I.l. &' -Collntcrcl., 
pp. 'l6~ 27~ 31. :),8. 39, 41, ""9, -n~ ~04. 15'8, f? 

. 'l!, 73, .8i. 98, J9; Corum. P<P". p~. 17. 39, 
(..A)lnptJl.mt~ pr. ;J). 36, lOj 19, 61; CofliklL p~ 
.z~; Demur.~ up. n ... 2g)~ 312, H~, 1n~ 323~ 
Juti$... p. 70~ t.aw &" Moti,u~ Proc:., p. 6; Partner., 
pp, 19. 1.0. 

§4J9. Waiv .... v£ Ca~ Not Set Up In 
C",mterdahn-Tf;iD.f .... - If the defend· 
::tnt omi't$ ti) :set up- • counte.rclaim upon a 
cause ari..:.;ing out of th-t transaction sec 
forth in the emnpl.iint u the foundation 
"f the plaintiff" claim. neither he not hio 
a.ui I:;'ne-c- can <lfU"'t\varos maintain. a."1 action 
;\gaifi&r. the pbJntiff therefor. 

[1] Leg.} I. IB71. 1907 p. 706. 1939 
en. SO.;, 1941 ell. H4. 

§4l9. 1939 ,ad 1941 Lq, l. The MI ... 
i~R: p ... ral!t.aph w"" .adrled in 1939 and deltted ill 
1941: "If th~ tldendant "Iud. a counterclaim 
In ... 0 ilrt'H'Unt ir, ~xceiU of the fudldid;ion of the 
(on:1; in which tbt action iJ 'bled. tbe .court: .haD 
th~n':upon order the QlIt" 1n.C! f!fcfttd to i2II court 
whofle. inri~tctiQ.n extend. to tbe amount o.f the 
cO'I.1nterda.i ffi." 

Anno. CCP 439, W.P. pO. ~~l. H78, 1f9f­
U97; 19 C.1.1.2d 2!l; H Cal,J.ld 170, .... CaL 
j.ld 638. 640. 

MclC.D. Set·of 0; C. §§ll·~ 2. 
Fonn. CCP 4)9: Cal. PlB!p,.. AnI. & Coun· 

tore! .. Form 37: R .. Jud .. Form 6: CaL P&A, 
An:!, iJ Counten:l. t P'::'. 26 .. 2.9. J.3 t 3.-4-, lS, -4l; 
~..omplaint, 'Pp. 36, :3.7; Judtrm., pp. 121, 122~ 
)iui, .• !'lp. 70, 72. 82; Sum. Judem .• p_ .fa. 

§44O. Aosignm"nt or Death Cannor De­
ico", CompensatiDn Iktw"en Croos De-
1aanW:.----\\thcn '.~t"f)SIl demands have- ex" 
iateu between pel:'5Ons under- Illch circum .. 
:::;tlIKt:~ th-a 1:.. if one had brought an action 
agamst tht other! a counterclaim could 
ha V? heen ,." UP. the two demand. .hall 
t-c deemed comp."..tt".d. "" far at they 
equ"l each nthr, ,md neither can be de· 
prived of the Ixnclit thermf by the .... gIl, 
men! or d .. th of the other. ugH. 1871. 
187. p. :tOO. 

"un ... CU' 44/1, W.P. pp. 600. H?~. 1f?7· 
!l9S: 1 c.J.].ld 416, f Cal.).1d HI, 20 CaLJ. 
Id ~l!; l' Ca!.Pd "9, 44 Cal.J.ld 613,616. 
6n. 6H. 64. 

HdC D. St"otl fJ C. IS •. 38. 
F"""", eel> 440, Car. Pl&p,.. ru.;gn.. Ponnt 

8. 9: Cal. 1'&A, An •. " Count.rd., pp. 43, 46. 
77. S1--89; (".amm. PaplI:t', :t:'p. 391 40: Complaint. 
::.0. 38: Demur., flP. H8~ 311: Jud~m .... Pt>. lOf~ 
fOlio 110. 11~. lH. no, Il!. 121. 128. 129, 
114. 

§441, Joindor of Def." ....... d ero.. 
o.mand. s.pa.atdy Stated - DemutTer 
·nritb An ... w~r~·~--The detend;;nt may let 
forth hy answer u many def.nou and 
cour;terciaim ... he may have. They must 
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be aep.ratdy stated, and the ,""vera! de­
fenses mu&t ref!'! t:o the caUY'...e. of action 
which they an: L'>tended to an!!wer. in a 
mann"r by which they may he intelligibly 
diatingu,.hed. The defendant may atao an· 
swer one or more of thf: Ae ve rai CClUSU of 
action otated in the complalllt alld demur 
to t. ... teaiduo. UgH. IBn. 

Nu>o. CCP 441: W.P. Pp. t46il. !n~"ln7, 
I CaI.).ld 616: )9 c.LJ.l<l lSfe, 'l7~·176: ~·4 
Cal).2d 641. . 

MdU). Pleading ~ 120. 
Forms CCP 441; (;,.1. P1&Pr~ A,,~, {; (~.un~ 

tercl., FO::1tll 1, 3~ 18.-10, H~ Cd, r~ Dcn"!lf .• 
p.288. 

§oW2. C"""C"",p!.ttnt with A.,.wn 
01" by Pumi$Sjon-Servic-t;--~P-1't)('~.$l f·;.,t 
Nif'W Parti.t:S.M'"~Whentvu the defef}.du.t 
seeks .fIinnat',e reEd against any [1] 1' ..... 
acn~ whether or not .a. J'd1'f"J to the miginru 
action, relating to en' depending upon tht! 
contract, transa(tit'lIl, matter, h.ar:!:IIP.'ning 
or accident upon whid~ the action is 
brought or affecting the property to which 
the action re!atc.$~ he m~_y~ in O\dditlon to 
hi:! answer1 fite at the same time. or by 
permission of the court !!Iuh!equentt,'! It 
CI'OS!5~complaint. The cro!;j;!I~comp1aint omlJt 
be served upon the parti •• aff<cted thete­
by. and such parties may demur or aoSWf'..r 
thereto, or tile a notice of motion: to. strike 
the whole """"y part thereol, a. to the 
original complaint. If .n)' ,,f the p;lrtie. 
affected by the .cross·comp~i'lint have not 
.t ppean'd in the 3.ctiOtl l 11. &tlmmm'l~ upon 
the cross-complaint must be l~sued and 
served upon them in the same manner VI 

upon. the commencen\t~nt ()f ;in oristinal 
action. log.N. 1372, 1874 p. ,,00. 19071'. 
7M, 19!W p. 96<;. 19H p. 298. 1923 p. 
756, 19H ch. 145:1, !9~7 th. 1.;98. 

1442.. te),", IRlef.o!.1i arwf I.#fl. \. (1.Art~ 
Subltitut-l'd lanv-ua"e jl'l bc)M tVI)"! jmmediaH:iy 

fo1l1'lwinr ddf'tl! 1, R~n\,i;;~nt! h"ld tyr,.e aJ<id 
19H. 

§#2. I~~ L~iit. Added' tthr.ue ir'. bclrl ~'!Pf: 
bc:t(innbg '~nt' file <t hoti<::t:." 

A .... ", CO' 442, W.P. ~V. 976-91'. UO'. 
H7Hf71. H?7·1f79. HS!. IT8T. lIS7. gg9, 
1600: 11 ('",1.1.10 167, 18 o.l.pd H; ;4 c.!. 
J.2d 274, 276, 17 Cfl J.2d H leg, 17 f'..a1.j.2d 
Bu.p. \>. 11; JQ CaLj.2d H2. 1 H, 16l-!61. 
16H68. 170, 176·\,.,. 119·180.40).410. 'lO. 
412. 437, 40 ('AlI.).20 H. 16&. 

McK.D. PI<.din~ §§67.79. 
Ponm CCP 442: Ott PI&Pr, Ar.~. &'" ("..o·,H'l~ 

ttrcl., Form 17; Captio,'~ Form'S lit, 11'~119-; 
Oom-plair\t. Form .. 1. l. '·9: !ndent.~ 'Form 12; 
Pamle!'!. P;)nn~ 9~ J t ~ c.t PBt.A~ Ab t~ 'J Pi", .8 f. 
110; Acctg.., P? It\ '26~ A,~tion!!: fI Spt:t., Proc., 
pp. to, II, 19. 'H:~27. ::9, 4'f, "7. n. 'r-'i: AnR-. 
ar Cou!'!tercl,~ 1'1". l7, j'f. "Ilh ():,mrb-i'1't-, pp-. 
32, 31, H-l7. 40·42, 4<. "f~ 4j1,'Il~ n,·n. n. 
62, 61. 6&. 72. 79. 82. 84, 91·94, 98, WI, 102. 
106; Demur., p_ 21; lu:ri!.* pp. 70. nl, 99~ t'H. 

Law & Molinn (:>roc, pp. 6~ 11; Motion.J. pp. ~. 
1.2, 047. H; P3rtie'!, p. 58; Sur~ty, pp. H, n. 

CHAPTERS 
DEMURRER TO ANSWER. OR 

COLlNrERCLAIM 

'fitr.e to deumt. §443. 
Groot,,,," 11-<#, 

li443, Tim. to Demur. - The plaintif 
may ~.Jith;D ten d;:ryt; after the service of 
the iilDswer demur theretO, or to one or 
filore of the several defen-ses or countt.r .. 
da,mB ""t up therein. Ug.H.ISn. 1874 p. 
3N, 1907 p. 701i. 

AM'" CCP 44J, W.1'" pp. U9tH J99; n 
o.1J.1d 616; ;0 C .. I.J.ld ~ll. ~IO, 44 CaI.J,Zd 
645. 

McY .. D. PI •• dmg §!H. 
fon:n:t CCP 443. 0.1.. Pl&::Pf~ fk:rour .• P.onu 

I", l-f: CRt P&A, ~.t,.n', fJ Countcrc1.. pp. 10 • 
• 4, 4S, De., ... , pp. 1~21, 264. 2M. 278. 286, 
lEa. 1.89, 291, 291, 29 •• 297. ~13, Hu,band, pp. 
!;9, HO, La." Ii Mooo" Proc., p. n, Mond .• p. ,. 

§444. Groun<b,·-The demurrer may be 
t,i...!\ upon one or more of the following 
grounds: 

I. That severnl cameo of countttclaim 
have been improp • .rly joined. 0" not sep­
.rately 8tated; 

2. That the answer doe. not stat.! facta 
"ufficient to constitute a defenBe or coun'" 
terdaim; 

[;i 
f 4} 3. That the .nower i. uncertain; 

uw't(:f'n:.Uu", as. used he-tein, includes am· 
biguous .nd unintelligible; or 

(q 4, That, wh .... 1M answer pleads • 
e,m!r.lct, it can not be ascertained (rom d>e 
m!tw~:I wheth~'f or not the contrad' is 
written ot orul. Leg.H. 1872, 1907 p. 707, 
1943 ch. 209, 1967 <'.h. H2. 

§44-4. 1967 Dol .... oM lAg. 1. 3. That 
~h(' :uu:wu iii< ,qmbi2lWlts; 1. -4. That the 
Oll\!I'Wt"r i" unitlteHi~ibl~; [1] 4. .,. f. 6 

Dd-eu:d form!!'!" 5\lbdivi~jen. 1 a.nd 4,.- Illb­
-!tItmeti ~.~ •• fo~ deletf: 4, .... "f· f(lt delete 1. and 
adJed •• ~u'"l:C~rtltin," [ttl ufl~d herein. includes ~m~ 
big'l.,o'll$ ar'c unintf!'nigible;~' in renumbered lub, 
c!ivit'iDrl 30, Remaini", bold ty~ in ft'ction and 
delete and hold tyoe ""n"'!ned in 1967 de\eta 
:t.re from 1943 amendrotnt. 

\1444. 1943 De",- lor. 
AlIna. eel' 444, W.P. pp. '13, "99: Owen. 

P. p. 111, n C.l).1cl 6f6; 19 <.;Al,J.2d ;tHIS; 
H C.:I.).!d 646. 

MeleD. Pl •• ding §"7. 
Forms CCP 444, Cd. Pl81Pr. Ahatt.. Form 

26; D::mur.. Jio'nDI 14, 1 f; Cat. P&'-'\F Abatt.~ 
pp. 16-1. 166; NeON. pp. f. ~9, Nctg .• pp. 7, 
20, 26; A~" f:I Collnterd. pp. 101 n._ ·n~ 4-4 .. 
-<1.8, 49~ 1'8, 70; Corom. Pape!', pp. '-1, 70. "Jf .. 
16. 9-4; Dcml!r.~ p'p. ll~ l64-16't 'no. 'tl1, l'J'l. 
2'?'c), 280. 2f.2. 2(116. 18B. 190.29f~ '297·299, 309. 
;}7, llf, 1I7. ,20; Bicrow. 1'. 19, Fraud, PI'. 
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CW,JlTER6 
VIlRIFICA nON 01' PLllADlNGS 

Siping-Verif.,jng----Fo!!'m ~f ;ii6dt.~- Who 
may make.. §-t46. 

. ~~ Signing -- V"rifying' - Form of 
Affidavit--Who M.y Make.---Evc,y rk.d­
ing (except in (l"iJ jU3tlc~ rourts- whf!t\ the 
pleading. at< Qral) [lJ .h.ll be ,d,.,eribod 
by the party or hi. attorney. \Vh<n tho 

. !tate, [2J any county tLt":reof, [3.} d1.y~ 
Bcho;'l rustrkt, distriC4 public ag3!;m:y ~ or 
publ1C cl)"P'l .. adon~ or any n'filc"'~f f}; t'he 
state., cr of ,my Clamty" tht;CTl~of. {1] city. 
school di,.trirt, district. public ngcllC}'j (!ll 

public cm:poratlQn: in his official capat~ 
ity, i. piaintilf, the an,wer Pl shall be 
verined, unless an .dmia,ion of the truth 
of the complaint might sub Joct the party 
to a criminal prosecutiont or, unksg. a 
county thereof, (6) city, ,d.ooI & ... ;(.t, 
district, public og"'9" 0< public corp<>' 
ration, or an officer ot the &t!tte. or of any 
county, [7} city, 5<hoo' di'tri<1, district, 
public agency, or public corporati"", in hi. 
offid.! cap.city. iJ3 defendant. Except in 
[18] justice courts, whet> the wml'leint 
is '",riJied, the amWer [8} .hall be verified. 
In all caBea of a verification of a pfe.adings.. 
the affidavit of the party [9J ,h,,11 .tate 
that the .same is true of hi.;; ()\V:il kn(n.'JI~ 
edge, ex.cept a;:, to the matters which 31'e 

therein stc.te:ci on his informati0n fir ht-.lid~ 
and as to the-so!: mattff5 that DC bd i?.ve~ 
it to be true~ and where a pte-:-tdin:.1' is 
verified. it [!O} shaU be by tile affid;vit 
of a party, unlr..ss thc- pa rti;?;S are d.b& at 
from the (.(mntv where. the attf)rl'le~~ h~l« 
his office. ur from some C1.me un.ah!e t(; 

v:trify it, or the facta are with:n th~ kno'Lvl ... 
edge: of hi:! attorney 0, other pcrf.tln ved~ 
fying the s.me. 'Wh"" the ple"ling i. 
verified by the att0:rney, nf any othl;,'!r pet­
SOn except on~ nf the ~utiC5. he in] 
.b.lI 'et fflrth in the affidavit the ", .. on. 
why it is not made by on.e of th~ parI res. 

When a corporation :is. a party. the VE"T" 

inc.rion may be made by any dEc" 
thereof. When t.he stAte, [1'2} any county 
thereof, ["1 city, ,..l",ul district, di.· 
tUctt public a.gen(.y, Of public roi"pQ:tation, 
(tl any officer of the s:ttttt., or lIf :.:l:n~· ~~oYnw 
thereof, rl4] city, scboo! d"trict, di .. 
trict, public agen<y, or puNk CC"1"'Tati"", 
in hi. officid capacity i. plaintiff, the evrn· 
plaint need not be verified; and if the 
stare, (1;] any coanty thereof, [16] city, 

;<;dwoI distrk-t, distrIct, public aget"lCY, or 
public corporation, or "n officer of auch 
<tate, CO""tl', [! 7] eity> school distrier, 
9,·,,1ct. publi<: • gency, or I'" blic corpMIl­
lion, in hie official capacity is defendant, 
its or b.is .ans.wer :-H~ed not be verule-cl. 

When the vedfi<>t;on is made by the 
nttomer for 'he re-.on tbat the parties 
a-r{: flbse1:tt from the- ('ounty whffe he bas 
hi. office, '" from """,.olh.., cause ....., un­
Rble to -verify it, Of when du' vt':rification 
is maJ~ 011 b~h2I( of • cocporation or pub­
u{: agency by .any office-r thcrro( su>ch at~ 
tOf-'ney'~ Of' o-fficf't"s. affid:avit shaH state 
that h~ has rcad the pleading and that h< 
is infoml rtf and believes the mattns there­
ill to be true .md .011 that gl'OUnd aUe.ge-5 
that the matters ltt3tcd tbi!'rem -are tru~; 
provided th.t in such case~ the pleading 
shn.1l not otherwise be ronriderea 48 an 
.flkL,,~t ()1' dod.ration establishing tbe 
facts ,h"".u, Alleged. 

A p<',"'''' verifying a pl....ding need tlOt 
.wear to the truth or hi. !>did in tbe truth 
1)£ the matters stated therein but maYt in· 
<lead, assert tbe truth .... hi, beliel in the 
truth of such matters uunder penalty of 
perj,"'Y." Leg.H. 1872, 1907 p. 70'/, 1931 
ch, 744, 1939 eh. 712, 1941 eh. 505, 19H 
ch. 1737, 19;; cn. 873, 1963 ch. 732, 1%7 
ch. 1242. . 

1446. 1967 L,g. AdJ," hd;.trkt. pub~c 
:il~~ncy. 01 p.;blic corpontion" (oi!owing "'school 
~illtri~t.·' in four place.. in hut p.aragraph and 
three r-1acea ;rl: tlCCOl1d paragraph. and a.dded 
.• ~ ditttrlct,. publk :agr.ncy. or public corporation. ... 
!o:hwtng last r:1a..::.e where "ljch!)o) di.,tn.rt" ap.­
P-!';U$ h, ~.oo:nd par-d.grapb, Dektu and remair:.~ 
III g hold type relat.~ to ~1rlit:r te~ti .. 'e bisrory 
below. 

ft44/I. 11>113 'LoJ. Add.d. third p .... .,.ph. 
D.:lttu l!\.n'd rem.nninl' bold type rdatl: to tadier 
legislative hi8tory below. 

\l446. 19'5.' Lea. Added th~ lut p,ararravh. 
l)dl!'t~" .. !~d r~Qla.ininJr bold ~pe. t-tll.tE to <tuIH:r 
tf£131ab\-r.; history- Mlow. 

f,446. 1951 Del,..tn :lind Les:_ 17. and 18. 
ru~tia,~ ('-CurtI of C1u~ B The wordll '~jueti«: 
«1m:!'" were 'IIub~titlito::d in botb .cll~'. R1!main~ 
tr;1l: ocjdt::. ;tna bold ty~ relate: to tat'licr '_egida­
ti'il~ h'.5t-,..-ry beloW' 

S~e nou: to § t" ahow. 
~4<1. 194' 0._ ..,a Loir. 

and 11. m\J.t 1, 11 and t~ 
1..f and 16 or u:y I). of Ii 
(J.t'l.r:y 

1, ,. 8. ~, 10 
or 1. 4. U, 

7. thcrwf. 

Suhatituted the '!Nord '~f,han" fOl' delftfl I, ,.. 
a, CJ, 10 and 11 I!ld .added the word. '~or ..:hoal 
diatri,t"' wh~rt: w<!y .appu.t. 

§446. 1939 l.eg. F,.:.liO'Orin It i, re-printt:d 
two. excelpt&i. The hold type 'QI.'fi1 added in 
19'-9, won:Jii- in br ... dct!l we~t! dde-t.e-d in 19"". 

··\V1vm the Statrt [or1 FL-""'Y C'OUDty th~ 
[-01' l':!oy 1 city, or any Offjot:.eT of du: State. or 
of an, t.'UUllty thereof, rOt' an,. J city J in hit 
o!idal ~p.city~ it rl:rintiif. the aft-fWe-r mUll 
be vwlie.d, unlen an admiHfon of the b'utb 



OVII. Acne,NS PlEADINGS--GENERAL RULES 

of the complaint mght lubjeet tile party t.') 

a ctimjnal prolU:cution, Of, unJelf .. (;l)I.1.Qtyt 

[01' d cityt 1M' an office: of th-t Sute ~ Or' ... f 
lUi)' -rounty [theteaf. or any] city I 10 hi .. oHirial 
C1potcit}'. ia d!f:fenct.nt< ill ., .... ·~el' t~.e S~;UE;:, 
or any -county ~h:t«-or. [O!' any J rill', N ar. r 
aSker of t..~t: Sh,te. or of ar., COL.nry th""reof, 
[or- Amy J city ~ In hi' offiCIal apaoC.l.ll' J.Ii [-hm­
Iii, the. complatnt need not be ... ~ifit:d; oJInd if 
the S .. ' ..... ·I"".1 ""'7 county _" roc ... y) 
city or <Em offl~ of RICh Stil'toa. .(mmty. f or-1 
city? in hJ;'1 officit.I cap;aoti' it Mftndant.. it! 
or hit anf'Wft" n"'£d l10t bt' v",i:fi~!' 

See notl: (200', prec('ding Sel.tiOD 312. 
Anno. CCP 446: W.P. _pp, 1116, t Ht8-l'200, 

1l0:-:l::01, nO?·OOB; '2 ("..aJ.T 2J 616. 610. tS!2; 
(. c.LHd )04, 341., D Cal.].Id 118, 442, 17 
C,l.j.2d 178; 39 c.l.Pd , f. 109·191. 193·l95, 
39"9, 490. 40 C".-a1.j.2cl 8: .. ., Cal,J.2d 11-21; ,H 
Cal.J-2d mI, ~l!). 

}~-kK.D. Ple;J.cling §§'H~·n-t. 
Fot'QUI CCP 446: Cd. Pi&Pr. f,,/}5., f:I Conn~ 

Ufc:i., Forms 1. 42, Complajnt, form 1; Guard .• 
Fonn& 99, 100: Mer.h. L[el"l? Porm 1: Frob .• 
Form. ;6. 17, Col. P&A, Compl<in~ p. 7, ludge, 
pp. 49, m, Motion., p. 76. 

§§447.449. Enacted 1872. Repealed 
196, th. 105. 

CHAPTER 7 
GBNERAL \l.ULBS OP PLI!ADING 

L"ber.J COWIb ucti~-Sub.t .. RriIll ~ "',2. 
Stri1tioa. aham. imelevam: mtd .redwu!aru:. 64'3. 
IterJlI on accOt"lDt-Copy Oft :tl;(:",jlCf'- - VermblriCID. 

11454. 
Oe.aipti.., of I...... 1-455. 
Judjpnem or judidal .ctio... .U6, 
P.rform ...... of com/itiono. 1457. 
B.a:r of "stu"' of timitatiONJ. §4)8. 
Stafuk c.r otdilllan.oe - Pwfonnmal of roudl.. 

lioN. 14'9. 
r.".) ....s .1""cIcr-BxtriNic f..... 1460· 
-Truth or mltiaation. §461. 
Adml";"'" by foU .... to .u.ny-Affinnoti .. ""­

f""-.... ~ d •• i.d. §%l, 
~MIIl«m.J .. rteptioaU ddiEh.'!d.. 146'. 
SUppl ....... toI ploodu.p - Metro.. f.... I-. 

1464. 
-FillDJI and ...,.;"". §46', 

§452, LIbenoI ConstNctio .. - Substa". 
lial Justiee,-In tbe ctm5truct10n of .. plead· 
ing, for the pUrp<>!< of det..rmining iu ef­
fect, itIJ allegatiODll mu.t be liberally ron· 
.trued. with a view to ,ub".ntial ju&tic~ 
between We partie .. Ug.H 1872. 

!'.".o. ca> 4'2; W.P. pp, 11~7'1I88; If 
c.!.J,2d U9, 19 CaLJ.2d 19, 105, 107; 49 Cal.J. 
20698, 

Mcle.D. Pleading §§U7. 142, 
FonM CCP 4~2, Cal, Pa:A, Den""., p. 141. 

§453. Striking Sham, Irr';evont and 
R.dundont,--Sharo. and i m:!evant aruwcn. 
and irrelevant and redundant matter in· 
oerted in a pleading, may be lICricken OU(;, 

upon ouch tetmJ .. the court may. in ita 
&reoo.o., impooe. Leg.H. 1872. 

A"' .... CCP 4'3, W.P. pp. HOHJ06. nlll, 
0,,<0. F, p. ",7; ;9 (' .. l.J.l.d 430, HI. 

MoK.D. Pl..ding Hl+8·2f7. 
p"""" CCP 453, Cal. P&A, Aba,.., p. 14, 

Ails. & \'AlJ!lLe.d., p. 9; Com. Count.. p. 8; 
c.o.m. PJ"op.~ pp. 3, 4, 9; Complaint, pp. 8, 9, 
l4; C'..orp" P.p. 1·, .• 6 t; ~Wtur .• J.p. 22. 23; Em. 
Dom., pp. -tS. SU. n. SO. 8.1; Net, De!., pp. 7. 
S~ llr14~ MDtioTItI, pp. ,.~ 7? 8, 17, 22. 24~ .'1. 
16, 19, 61, 62, 68, 79, 89, 90, 92·9., 101, 102, 
lOS, Pro;" pp. ~, 64, 61, 70. 

§454. I,ems of AccOUbt-Copy on NO' 
tice--Veri£cation.~Jt is not necessary for 
• party t", .. t forth in a pkdding We item. 
of an account therein alleged, but he muat 
deliver roO the advttae patty, within [1] teD 
days after. demand wereof in writing, • 
copy ",f the """GUOt. or be pr.duded from 
giving evidence thereof. The cowt or judge 
worrof may "rde. a further account when 
We one ddivered ;. too general, or it de­
fective in any particular. 

If the pleading is verifW the ICGOUIIt 
must b. veri/ied by the affidavit of the party 
to tbe eIf.a that he bdi""Q it to be true; 
or if the facts ott. withitt the p.......w 
knowledge "f th" ,,¥eDt 0< attorney for the 
party, or t1tf, party " not within the county 
where ,be Attorney bu hia ollice or from 
lOme "'"'-'f: tmable to make the ellidavit, by 
the affidavit of the opt or _ey. 
Leg.A. i872, 1880 p. 2, 1939 ch. 63. 

14'4. 1939 Dot.tt.. 1. ."" 
Aru.o. CO 4"., W.P. pp. 110&, 1117, !In· 

122" lnll Ow ••• P./P. 81, 319, 323. f41· 
H); ! Cal,lld Hr. 14 , no, 4~1; 19 c.t.J.ld 
1M; 28 Col.I.Za 638, 39 c.t.J.ld 141. IH-14J. 
1~8-HO, 

M<K.D, Pl .. diul §§ 19-66, lu:count. and k­
coun'ing §i 17, 20-23. 

FO<mlI CCP ""', Cal. PI&J>.. Com. Count, 
Form. H·ll, 26, 26.1, 26,2; Cal P&-', Com. 
Cou"~ pp. f, 19·21, 1), 37·39, 41, 49; Com. 
plaint, p. '"I. 

§455. D..mption of Land,-In an ac· 
tion for the rec()very of teal property, it 
mu,t be ducribed in We complaint with 
,uch certainty ... to eo.ble an officer, upon 
execution. to identify it. Leg,H. 1872. 

Anno. CCP 4", W,P. pp. 1108, 1191. UOoI; 
17 C.!.J.1d 201, 39 c.t,J.ld 118 . 

Mcle.D. PI •• din, §§31, n, Eje<tm •• , 141. 
Mmtl.g .. §376. Quiet Title 162. 

form, CC!' 4~5, CoL Pl&Pr, Ace.g. Action, 
Fo,,,, ~; CAl. PM, Complaint. p. 7. 

§,U6. Judgment or Judidlll ActjOll.­
In pleading a judgme.~t or ether determina­
tion. of a court} officer, or hoard, it is not 
n.c"~.ary to .tate We facts conferring jur· 
i,diction, but ouch judgment or determina· 
tion may be atated to have been duly given 
or made and to have become /iruaI. If ... ch 

, 
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allegation be controverted, the party plead­
ing must eF.tablish on the trial the facts 
~niemng )urbciiction and ""eatiog nud· 
ity. Leg.H. 1872, 19~7 ch. 1365. 

AM ... CO> 45o, W.P. ~~. 11;8·114'<. UfO;. 
21 C.I.Pd 4U;29 Caj,j.2d IIl·jll; n C<>l.J. 
1<1 90; 39 CaI.J.2d H. 

McK.D. Judgm<"' §!14. 
FOftWIi CCP 456: Cal. PI&Pr, .A1:'O:tf"l Pom~ 1; 

.AUtl., Form n, Jud,m., pl)rm~ "4, 41; at,.. jud .• 
P""m 8. 

§4S7. Performance of C""ditiom. -- In 
pleading t .... e p"rform~ncc Qf conditio.no 
precedent in a c.ontrat~ it ls not neces$<U'}' 
to atate the facta showing .uch perform­
all"", hut it may he .tatea generally tlut 
the party duly perfotmed all the cQnditio"" 
on hi< part, .nd if ,uch allegation be con­
troverted, the p.ny pl •• ding mwt eat.b­
Iioh, on :he triol, the facta showing such 
performance. UgH. ISn. 

AuDo. CCP 4}7, W.P. 1>\'. 1147, 12H, 111.; 
~ CaI.J.ld 401; Jl CaL]2d HI; 26 C.LI.Id IS?; 
28 CaI.I.2a H9; 39 Cal.J.%<! fl, 70; 4f CaI.}.2.! 
Sf'. 

MeLD. Co.meh 11CS6. P1 •• dio, 1114. U, 
U; W.s. Con,racu 1113. 

Fomu CCP 4''', 001. PI&Pt, Build. Contr~ 
Porml 1. 2. Contntc~ Form 11. CaI~ P,&:A. Con­
tra<t, Pi>- 6. 11, 24, ~. 76. 

145&. Bar of Statute of lJmit.ltiont.­
In pleading the ttatute of limitlltio!lll it ;. 
not necessary to atate the fact! .howing the 
defense, but it may be stated g<:nerally that 
the cauae of action;' barred by the provi­
";001 of ..ection -- (giving the number 
of the section Ind subdivi'ion thereof. if it 
ia so divided, relied upon) of the Code of 
Civil Procedure; and if ouch allegation be 
controverted, the potty pleading IllU.t et· 
tablish. on the t."'!, the lacta showing that 
the CO""" of action i8 ao barred. Ug.H. 
1872. 

Anno. CCP 458, ':l.P. 1'1'. 1147. U~!·U4': 
U c.J.J,2d 661; 19 (" ... 1.j,2d n. 

McK.D. Umit. 01 Act.. §§Uf.1H, Plndiog 
UH,IU. 

F...... CCP '''8, Cal. Pl&:t>.. Lim. Ado .. 
Potm, '7,,19; CU. P&A, i\n~ 11 Coonte,d., p. 
44; Law 0' Merion Proc .• p. 9; Um. At;tn., pp~ 
n. n-n, 101, 107, 109. 

14'9'. Statute or Ordmance-,Perforu,. 
ance of Conclitioru.-In ple.ding a private 
statute, or an ordinance of a county or mu­
nicipal corpuration. or a right derived 
therefrom, it i. oufficient to nfr:r to .uch 
&tatute or ordinance by its title and the day 
of ill! p:mage. In pleading the perform­
ance of conditio!lll precedent unJ" a 'tat­
ute or an ordinance of a county or munid~ 
pal corporation, ar of a right d.lived 
therefrom, it ;. not D.ceosary to .rate the 
filCU &howing .uch perf"""_,,c., but it 

may be outed grnerally that the party duly 
p",fC'nned oll the condition. cn his part 
.... quireJ tiler.by; if ouch .llegation; be 
controverted the party pleading must .... 
tabli.h 01> the t:riaI the facta .hov,iIlg oueb 
perf orman".,. ugH. 1372, 1907 po 707. 

Anno. ('.cp 159, W,P. pp. 1147, 1289; 39 
Cal.12d 38, n. ?t. 

M<KD. S" .... §§H, 16, Pl,"",ing f§IH6, 
Muni. Co~,.;. ~210. 

forms CCP 4'9: Cat Pl&Pr? BUleI. POfm If; 
.Ek~'Ho!:, form 19; E:Kca'J .• form 6; Prem.. lJa.b •• 
l\mn 9; St:.l-tl.~ Fo:rm~ 1, 4-~ 7. 

§460. Libel and Slander - Extrinsic 
Fact5.--In an action for libel or olander it 
,. not nee • .....,. to .tate in the rom plaint 
any exbn.ic factA for the purpose of .how· 
ing tl,. applie<>tion to ,he pl.intit'f of the 
defamatory m,tter out of which the c.._ 
of OlC'tion arose; but it is sufficient to state.. 
generaUy, that the "me wat published or 
spolten conctming the plaintiff; and if aucb 
allegation be controverted, the pl.mtilf 
must eatablioh on the trial that it W'dl SO 
published or spoken. Leg.H. 1871. 

AMo. CCP 460: W.P. pp. 91S. 1147. IWI, 
13n-Un: )0 Col,J.ld 077, 686, 699. '04·70f. 

Mell.D. Pleadin. 1§48, fl. Libel Ii S. 1141. 
12; W.S. Tam §§90, I U. 

F.,...,. CCP 460: Cd. P&A, Complaint, p. 7: 
Libd, pp. f. 11. 

§461. T rut." Or Mitigation~In the :ac­
tion. mentioned in the lut section the de­
fendant may, in his mower, aUege both the 
truth of the matter charged as defamatory, 
and • ..,y mitigating circumstance., to t'e' 
duet the amount of damage!; and wh~ther 
he prove th. juotification or not, he may 
give in evideott the mitigating circum­
trance!. Leg.H. 1872. 

ADno. CCP 461> W.P. "p. U49, nn; so 
CaU.ld 764, )1 CaI.j.2d H. 57. 

hlcK.D. Libel Ii S. §§!4-58; W.S. Tottl14OS; 
Formo CO' 4611 Cal. Pl&Pr, libel. Po,,", n. 
§462. Adm;'';on By Failure to Denv-

A1Iimuttive Defenses o-med Denied.­
EvelY material allegation 01 the compJoint, 
not controverted by the answer. mUJt, for 
the purpose of the action, be taken as true; 
the statem<nt of at'Y new motter in the an­
swer, in avoid.nce or constiruting a de­
fen .. or counterclaim. must, on the bal, 
be deemed controverted by the oppoaite 
pa..-ty. UgH 1812. 

Ann" CCP 462, W.P. ~p. ~94, 976. 1194, 
H09·1511. llH; ) CaI.l.2d 199, f c.l.J.ld l!!: 
19 Col.J.2d fJ9, 29 C.I.J.2d HO, H CaI·I.U 
294, 19 Cal. po 10.4, 318, 311, 317. 4!l·4H: 
H Col.I.2d MI. 

Md'-D. P1c;dinr li~U9·n6. 
Form> CCP 46Z, Col. P&A, .!\n •. Ii Coou· 

tt-rd-_. pp. 8. l'~ 3~ -47; Complaint. pp~ 36, 90. 
~rou.r". p. 235: Finding., pp. 67. ?Q. 

-
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§463. "M.t6Ul1 AIl"llati<>n" Ddinrd.­
A maberial aHegaticn in • ple.iding .m one 
~tial to the claim or drfcn.te, a.nd wh;ch 
rould not he stricken from the pieading 
without leavmg it insuffici~n!-. Ltg.H. 
t872. ' 

Ann ... CCP 0163, 19 Ca1.I.M n, 4!1. 
McK.D, Pl .. ding §§ll. IH, 
Fonm CCP 463: ('.at. P&A, I\n ... f:i «Hmo 

tercl.~ pop. 1. H .. Complaint. ~. 64; Mrr;ic-I'U. PI'. 
5, 7J 9. 12~ zt. 2.6, 28. 29. 4 q ~6. 89. 96. t02; 
P,ob., pp, 8, 6'. '0. 

§464, Supplemental Pleadiugo-'",Morion 
(ur L..ave.-The platntitf and ddendant, 
re!Spe.ctlve.!y~ r.1ay -be allowed, on motion, 
to make a :supplemental' .::amphint or :'\0.­

swa. aHegiog [act.! materia! to thr oue oc' 
curring after the fo[wer c.omplaint or an~ 
.wer. Leg.H.18n, 

Ann ... CCP <\64, W.P, 1619. 161'; '6 c.I.J, 
ld 164; H Catj,ld 238; )9 CaI.J.2d n'/, <IlL 

M<K.D. Plnding §§H9·166. 
F ........ CCP 464, Col. P!I\;P<, AmonJ, " Suppl. 

Plu, Porroa 29. 30, H,3'. no!, & Counterd.~ 
Form, if. 1.,6~ Capti-.,")~. Forms 137, 119; Frob ..... , 
P<>lffi. I fl. 1 H. 156; Col. P&A. Amend. " 
Suppl. Plea, pp. 8,8+87,91·96, 100. 102, Ill. 
Ill. 1l4, 112. 

§465. Filing and Service. -- All plead­
ings oubsequent to the compWnt, mUB'; IX 
lilOO with the clerk or [ll judIe. and copi .. 
thereof served upon the adverse party or 
h.. attorney, ?rovided that in action. in 

,)" (2} iustice COO,,", when the pleadings are 
, oral, an entry of their aubotan"" in the 

dockct is .ufficient. 1.eg.H. 1872. 1874 p, 
301, 1933 ch. 744. 1951 ch. 1'/37. 

§46~. 19" o.k,_ 1. iwotie< 1. i"'" 
ti~l'I' (.:ourU Qf Cia ... B 

Su note: to § 11 above. 
See not~ (200) prtteding Sect10ll 3-.., 1 .. 
Anno. CO' 46', W.P, pp. 980·981. 1"9, 

!602; 6 Ca1.l-2d 342; 20 CaI.J.Z" 88; 2 .. 8 CaI,J. 
ld 619; )9 Cal.],2d 401, 40)·401. 491 

M,K.D. Piead'n. f§2H·IlO. 
F....... CCP 46S: C.1. Pl&Pr, (",ompllint. 

Form. 2. 7·9, CaL PatA, Def.ul,. p. 69. 

CHAIYfER8 
VARIANCB-MISTAKl'lS IN PLBADINGS 

AND AMBNDMlINTS 
M.teri.l v.naru:e-A~II 1MItiq. J469. 
Immateri.at vari.rtaI 14"0. 
"f.ilm • .of ptoor~ ~med. &om .,eriaDCa. 

§411. 
Ame:I"-n • ." plucSqo. tin. 
Demurnt' nor WiI:.!ved-..(AW"t' .. diJcmion. 14n.. 
rUM "' answer .ft. deJnurr.er--Nati.::t of dfCi.. 

NOu.. 14m. 
Order ...... ininl[ "-0_ 0" "pp"oJ-Noc 

rHt'O.ctive. 147Zt. 
<irouftd for' IUftaittiq der:JlUt"fU !&own in c~_ 

§4'2d. 
Auuttlding pfeadin.~"'Otinullnce-ReEti frOm 

tnirtak.e~ jnadwt'tt'tM::e., !llUrv:d~ O? ~XC\.lUI)te 
nej;ft'ct--Tinw fiUd[--ConedmJ{ d~4.11 ~r· 
..... Ii-'/J. 

Sec. 471 
Non-service of mnunonlt--Time limit on M.:d;.. 

ing ,..,li,l. 1\47l •. (R.peaIod July I, 19iO,) 
Sr:rvk-t=: ,-'f ruttilllQf''' too late to- shfena thl: ac ... 

'bon--Time 1:imit: on. IW:tking rtliet of de£au1t 
Q[" default judgment. 147345. 

Unkhown d-etelldaDU--Addiol t:nM: D .... 1414. 
Oi.:!n':egard of I'lonprejudicial uror--Pa: , d. 

og.;"" P"'judjco. 147'. 
§469. Material Varianee - A.mmd-

ments Mttti"g.-No variance between the 
.Ilegatlon in a p\<:ading and the proof;. to 
be dooemed material, unlUl! it hal actually 
mi,led the adverse party to hia prejudice in 
maintah"1ing his action or defense upon the 
men". wnenever it appears that a party 
has been OQ milllOO, the court may order the 
pleading to be amended, upon such termlI 
;u may be just. Leg.H. 1872, 1874 p. 301. 

A"" ... CCP -. W.P. pp. \61 H611, 161f; 
I C,,1.Pd ~62; • c.J,J.ld 10'; U CaI,].ld HO, 
377. 380, '6~. 

MeK.D, PludinR §lIn, 198. 
Fonn. CCP 0\69, Go!. PM, Amend. fJ $upp\. 

Pie •• pp. n, 40. 47, 79, 82. 

§470. Immateda! Variance~Where 
the vari""", ill not material, a. provided in' 
the Iaot aection, the court may direct the 
fact to be found according to the "viden"", 
or may order an immediate amendment, 
without coots. Leg.H. 1872. """'0. CO' 4701 W.P, ,. 1~1l; 4 CaJ.J.ld 
107; B Cal.J.ld lU; )9 CalJ.ld "0, )77, 181, 
460. 463. 

M<K.D. Pludinr U17HH. 
Ft."", CO' 470: Cal, PM, Am.nd. fJ Suppl. 

PI ... pp. 12. 41. 46, 47. 78, .80, 81, , 

§471. "Pailure of Proof" DistinguIahecI 
from Variance.--Where, however. the aI· 
!~gation of the claim or defeme to which 
the proof is direcud, is unproved, not in 
&Ome particular or particulars only, but in 
its general ""''''' and meaning, it ia not to 
be deemed a case of variance, ... ~thin the 
last two section., but a failure of proof. 
LegH.ISn. 

Ann ... CCP 471: W.P. p. 16U, 16 CoI.J.ld 
206; 39 C.I.J.ld 060. 469. 

M,K,D. PI.adinc §176. 
Ponm CCP 47" Cal. PatA, Amend. fJ SuppL 

Plea, I'p. 41,47,8), 

§472. Am<ndment of Pleadings.-Any 
pleading may be amended onee by the party 
of course, and without cost!, at an), time be­
fore the _nswe.r or demurrer is :filed, or en­
trred in the docket, or after demurrer and 
before the tria: of the issue of law thereon, 
by filing the "me a. amended and serving 
;,j, copy on the adv-er~e party. whQ may have 
iO da v< thereafter in which to anlWer or 
demur to the amended pleadi • .,g; provided, 
:h"t in [1 J justice c<>Ut1'lI when the plead­
ing i. oral, the amendment may be oral, 

• 
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the substance th=of behg ente"ed in the 
docket, and the ad""",,,,, part)' shall h.ve 
10 days from notiLt:: of 6udl amend@f.Jlt in" 
which to aruwer or demur thereto. Leg.a 
1872, 1874 p. 102, 1933 ch. 744, 1951 ch. 
1737. 

§472. 1951 Dd", ... 
CI ... S 

Sec: note to ~ 17 ,!I:bovt:. 
Su not~ (200) ff~cedjfq~ Se.;.-twn l72 
Ann9. CCP 472: W.P. vr. I WJ·1601, lW4; 

Owe:.u F. pp. 153, WI!].?; U CatJ.2d lH; :'9 
Cal'j,ld 336-H7, 350. ~1il, 401, 401~ 40<], 4jj:1, 

" oK D. P1eJd,~~ § [60. 
Fonm CCP 4/""2: Cat P;SCPrt ~"!-,,·.~I:d. (; Sur-pi­

Pi«. F{:rm:-' 11, 21 ... 'H. l2; CarpCion, Fo!ml< 12), 
nei, Ll1¢UO; G1. P&t\. A<:c:::->rd, p_ Il; Arr;end. 
& Sl,Jl~Pl. Plea, -pp-. G. 9, 11. D. 23, 24, l4. ?li. 
111; Am. & CouflteT.:l, pp, 2.9. 30; neath i\ctn .• 
p. IS; I'dnult, 1'P'. 6'1 I 68; MNi0n~. pr. ~~~ J,4, 
40t '12, 73; Prob., (ip. 66, 67. 

§472a. Denmrrer Not Wmvod-Court'. 
DiS<.Tetion.-A demurrer ;. not waived by 
an an'wer filed (or entered in ,h. [lJ 
docket in th<: jwrice court) at the .ame 
rime. When the demurrer to a complaint, 
or to a ('l'Q,8!lcomplaint. is ovenu led. and 
there is no answer filed (or enter.d), thr 
court may~ upon truch terms aJI mey he jult, 
allow an an ower. If a rlemurrer to the an· 
swer be overruled, tl,e action must proceed 
oa if no demlllTor had been interp.,ud, and 
the fact. alleged in the "",wer mu>t be 
cornidered a. denied to the extent men· 
tioned in ",ction 462 of thi. "ok 

Vlhen a demurrer i. lIUst:lined. the court 
may grant !eave to ... Mod the pleading 
and .hall £X the time within ,vh;ch ouch 
amendment or amend • ..d pleadmg shall b. 
filed, Or entered ;n the d,>ctct. Leg.H. 
1933 ch. 744, 19)'1 cit. In7. 

§472.a. 19)1 Oetetd. L jU6U,x', dacht 
See note to ~ t 1 a'bov-r.. 
See notll'! CWO) pre.;~ding Sof«ti(ln 371. 
An"" C'f.!' 4:n., w r. pp. 14M. H91'H91, 

1602; O~veM P. ,.,. Hl; 39 CaLJ.:ld U16. 2-4:. 
219.262. 116. 11.8. '00. 

Melen. PIea<i;"!: §S,. 
Forms CCP 472.il1': Cal. PI&Pr-. Crptiol" .... Fonm 

127·130; Dcm'llr .• Form"; 14, 19. 21; DiemiS!l., 
Porroi! 9 j 26, 2'"/; c..t P!tA, Amend. (; Suppt 
PI ... p. 11, 

§472b~ Tim. to An.'Wtt Aftff De .. " .. • 
rer--Notire of Dechion.-·Vlh-e-n ol demuf" 
rer to any pieading 1s sustaint:d or over~ 
ntled. and time t() amend or an~·wer is 
gi\l en, the. tirne !!Ie given rttruS from t h!!l!: 
6t:rv1ce of notice of the deds.ion or order~ 
un1cu tluch nctice i" .... ~ ... .lived in open court, 
.and the. waivn ent-er<:d b thr minute.a or 
docket. Leg.H. 1874 p. 304,1933 ch. 744 

See note {:lOo-) prel:eoing $-;;-ction 371. 
Anno. CCP 4721>: W.P. pp. 977. 14~l. 1693; 

4 CaL].ld If!; 28 C • .LJ.2d HI; 39 Ca1.J.2d liS, 
409. 

M,K.D. I'I .. ding §§IOH06. 
Fol'DU C-CP 4i:lb: Cd. Pl&Pr, Demur., Forml 

H, lO~ 23:. 

§472c. •. - o,<lor Su.taining D .... W'I'U 

Open ,m Apreal - l'10< R.!l'<I<Kt;ve.­
\\lhen any court makea an order sustain· 
ing a dem,!rrer without leave: to amend the 
(tue!'!tion tUI to 'W hrther or not IUC-h court 
:tbu<ied its {I;scretion in making fJuch an or .. 
def is oP{"Jl on appeal e".ren though no rt· 
qunt to amr.nd .surh pleading wa. made; 
proVided, however, that thia ~.ction .hall 
not apply to any pending <l(.Tion or pI&" 
c"eding. LOIl.H. 19)901.. 714. 

An .... CCP 472<: W.P. f>. 1<97, ! Ca!.J,ld 
61!; !9 CaI.J.2d 2m, 2f2, 2H, H'. 

Fonw cr.;p 472.c.: Cal. Pl&Prt De-mur., Porm 
14, Cal. P&A, Dem or., p. J 30. 

§472d. Ground for SustaUUng Demur­
rtt Shown in Ord,,,,.-Whellever ~ de­
murrer in any action or proceeding is :sua .. 
tamed, the court .hal! indude in its deci­
sion or order a statement of thr.: specific 
ground or grounds upon which the de.ci~ 
sinn or order is based which may be by 
reference to appropriate pag"" and para­
gmph. of the demurrer. 

The party against whom a demurrer 'hoa 
been rru~tainf:d may waive these require­
ments. Leg.H. 1%1 th.717. 

Anno. CCP 472d: W.P. Supp. p. 427, !? 
C'.al.J.ld Supp. PI .. diug §164. 

Fa_ CCP 472c1, Cal. PI&Pr, Demur .• Forn .. 
14. :H~ 22. 

§47l. Amtnding Ple.dings-Continu. 
allee-Relief from Mistak., lnadvert~,. 
Surprise or Ex£usable N eglect-Time Um­
it--C""""'ting Clerical Errors.-The court 
may. in furtherance of jU:3ticct and on stich 
terms "-, may be proper, allow a. party to 
amend any pleading or proceeding by add­
ing or striking out t.l,e n'me of any party, 
or by corrtcting a mista.k~ in the name of a 
patty, or a mi,1:ake in any other rcopect; 
and may. upon like terms, enlarge the time 
for answer or demurrer. The court may 
!ike"lwise~ in ite discretion~ after notice to 
the adve.,e party, allow. upon such terma 
as milY he just, an a:mendrnent to any 
pleading 01' proceeding in other particular!j 
and may upon hke term:;. allow an ans ... ve:r 
to be made .fter the time limited by this 
roJe. 

WheT. it appean to the sati.faction of 
the C(}'!Jrt that such ar~\e.ndment renders it 
ne.cessOil'}", the court may p"..)stpone the tn'al, 
lOd r.laY. wh,'n such pr"tponement will by 
the amendment be rendered nf:C£!lSary. re" 
quJr~ a.g a condition to the amendment. 
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the paym.nt to the adverse p.rty of such 
C01itS as may b~ jllSt. 

The court may, upon such terma as may 
be: just. fehe've I! party cr hie legal n:pre·· 
smtati'\.'"e from a jodgment. Qrd~r. 0'1" other 
proceeding taken a.gainst him through hi! 
nri.srake" jnadveHcnc:e. 3urpri!e: Ot ~cm' 
able negkct. ,'\.pplic.tion fot .uch rdief 
mU!t b~ ilccomp.1.:iied by a copy uf the an' 
~VJer or other pie.,ding proPGw! to be 6 I,d 
therein. othtr!,.ll.:j,se- tho; :tpp!ication sh;tU not 
be granted, and m'~lst be made: within a re:a~ 
80llable rime, in no ('...aSP.: excee'din.~ six 
months." after (n.u:h iudgrile-nt; ord.er o~' oro~ 
ce«ling was take~l provi:ded~ bow~er, 
th3t ~ in tholt C3..."r." of II judgmentJ order or 
other proct'-t'ding determini.ng the c'W'ner~ 
lihip or right to ~s.ion or real or ver~ 
aonal property, without ext~nding :'iuch six 
months period" when a notlc.e: in writinf( is 
perwn.lI y served wi,hin th~ State of Cali· 
fornia "",I> upon the party against wbom 
lb. iudgnlent, order or other proc .. rung 
has been taken, ."d upon his attorney of 
record, if any, notifying oaid party and hi. 
attorney of record, if Any, .bat said "rder, 
judgment 0< Ofb.. proce«ling w,," taken 
against him and that any rights ... d party 
ha. to apply for relief und ... the provison. 
of Section 47> of the C,x1. of Civil Pro­
«<iu... ""aU expire 90 day, .f1« ""vice 
of said notice J thm such appticltion must 
be mad~ within 90 day. after .. ",ice of 
ouch notice upon ,h. del.uln.hg pnrty 01' 

hi, attorne-y of recorLt if .any, whichever 
•• rvice shall be late,. 

The oourt ",,,y, UP"" motion of the in· 
jund party, or its own motioll, correct 
clerical mistake. in ita judgment or ord,,,, 
as entered~ 80 aa to conform to the j\!dg~ 
ment or order directf!d, and may, on mtY 
tion of either party after notico to the other 
party, ett aside any void judgment or or" 
de •. Log.1i. 1872, 1874 p. ,02, 1917 p. 242, 
19>3 ch. 744, 1961 ch. 721. 

Se~ !lOU (200) V1t1i!oin, ~ 171. 
An_ CCP 413, W.l'. ~". 191. IH. llO. 

HS, 387 .• .01.410, 172. 979, I1lH116, 16GO· 
ItIO?, 160<·1606 lM9'16tO, 15~1, 1644. 1~,6" 
1694,1700·1701,1746, IHI. 17J4. !7!7, 1861, 
18%, 1898·1899. 1918·1919. 2040. 1047. 1.068, 
lQ7!. 1091, 2098·1100, 2102, 2W4, 2107·1.1 W. 
211Z-211"', 2116---2118, 2129. 2143, 2161, 2169~ 
2172. 217., ~17S. 21-89, 22U. 'l1<4!. lnl. 
1401, 21'3&; Ow~n* P. flp- H'~, 10'l.9.l; f'J":ich 
C.P. p. 16); 2 Cal.j.2d H6; l Cal.].ld .!87, ~88. 
4~1. 113. 614. 789. alO, Bl1 • .; C .. l.J.2ci 81. 
3B. 183. 761: 10 CaI.J.:W ;9. 64, 84, 160, ! 1 
CaLI·ld Ill, 140, 171; B Cailld 111. no, 
618.722; 16 CaL).ld 722, 22;, 218, 4>2.4\;' 
4)6; 19 Cal.J.ld l70. nt, l?8; 20 :::ai.j.ld 107· 
lOB. 130. ])9, J H. l29, '40. ;~8, 602, 7l9. 
7·i7. 81;, SH. S·~8. 11 0.ll.2& 26. 11i'l. i@' 
170. 'US, 467: 12 eatJ.2d :~SS< 24 CaJS.ld 
389~l91; 26 DlJ.ld '96; 27 C-.ll.J.2d 39"·39~. 

391: 20 C.LJ.Id 7H. 29 Col.J.ld 13, I!. IS, 
1,,·2,. l)-3" l6. ~O. H, ~6, ;0, 61. 70·71. 76, 
;C}. <;1, a" 88, 9BI, 91, 106, Ill, nO·lll, 
139. 16~, l06, .n, 119, H. Cal.l,le 1)6-ll.', 
109, fl •• lB. !l8, no, 1),·13., 36 Col.j.14 
181. 18.; 37 Cai.J.2d 364, 167, lH. !77; 39 
Callld 1-19, 3l8·jJ9. HI. H6, H9·)sO, 360-
161. )64, -In; .0 C.I.).2d 211; 46 Cal.j.2d 14; 
14. C,LDrl 81, 90, 11~ 161: n Cal.J.ld 191: 
Fn..:h C.P. 'ftr. :ed. p. 1.,6. 

MdCD. PI .. djn~ §§171-116,'udgmen, UIH. 
21.6, Gontil.'lu;o.nc{ §§I-3.; W.S. Wodunen·. Ccm~ 
.Dtn:;.ation §l '2f, Husband ".no Wife §§&, 4'~ 6ft 

80,89.91, ltl9. Ill, Community Property §71, 
W;J;, and P'ob ... §§189. 2)), 281,301. 

FO!1r.3 rep 4,.3: Car, Pi&Pr. Mopt .• Form 
048; Arn-e:nd. & Suppl. Plea.,. forme 1~3. 6, 'J, 9. 
12'<1", 115. U_6~ 19,'5', 11. 12, 26, 31. ?'2; 
Caprio"? Porma. i:!, 12'$, ('....O~t. Form~ 18" 19: 
Ddiult,. Fot1;u, li~ 16. 16.':. 23, If. 26, lSj 
DfsmiUi., PQrms 2&, 29: Fjnd~z!) Pvrro 16; 
jlJdgm .• Forms. li~l9; Prayu, forms 14. lfi 
C.;i;L PIkA, 1-,~'C(l d. pp. ". 6; .. ~iooa tI Spec. 
Proc' f p. 9; Amend. &? Suppl. Plea,. pp. 6~ .,~ 9, 
11. D, H, U, 21, 23, '2.4, 31. 304, 3'5'. -040, 47. 
8J~ 8l, :&6, 94. 9"~ 111; AtH!. fi Counterd .• pp. 
to. 29, 3"0, 41; O:)Otin.~ pp. U. 48, 049, n .. lfO; eo". Pl'. 36, 41H7. Dmh A<tn., p. 24, D<f.u1t, 
pp.9, U, 1"1, 30, 31. 39'404, -4a..fO. H, n, 18. 
60, 61, M, 67, 69. 70, 74, 79·84. S8, 89. 91, 
98, 109, II H 1<, 116, 120; Dim! .... Pl'. 'Y, 
69. ?o.'1!; Div., pp. 9? 11. 14~ 13 .. 'Ht l8~3)t n, 
)4, 76, 8;, 86, 94: Ext.n.ion. Pl'. 4-7, 9-1l. 14-
10,4).47,49, n. 14. 58, 19,64,158,70.71: Pict. 
D<I" Pl'. f. 10, 31, fl·n, f7; Praud, pp. 111. 
1 H; Guard .• pp. 47, 48, ".4. '0. 76, 86: Insolv ... 
Pl'. 7, 19, l()-ll; Jud~e, p. 19; Judgm, Pl'. 9, 1 '. 
17,46. 11-;4, 61. M·M, 80, 1lS, 149. !fO, 183, 
189, 194, 210; Juri,., Pl'. 147, 191. 141, 14'. 
24'!,H6, 219. 2611. 2n: Motion .. 1'1'. "l7-l0, 11, 
11-3;, 40, 47, l':Irn ••• p, II; PrettI. Pl'. IS, 
23, 1\; P,ob., pp. 8, 66-68: R .. i..." pp. 34, ". 
62; SUM. Jud~m .• p. Ill; Venue, p. 20. 

§473a. Non·Service of S"mmono­
Time Litnit on Seeking ReG.f.-Leg.H. 
193 J th. 744, 1961 eh. 722. Repealed 1969 
eh. 1610, operative July 1, 1970. 

!H'13.;L whief.. wi!! remain in elect until July 1~ 
197C, ;~d!l as fono~: 

\V'b.e-n hem an'; GHI" the wmmonl in an 
:Berton ha~ flot beell pUJonally _",ltd on the 
dde-,d",nt? the -::OUtt may :/IJlow. on such ternu. 
u may be just. such defendant or his legal ~~ 
re~entativei't-. at any timf! within one yett after 
th~ reMition of :il-fly judgment in such action, 
toO ·;!l''JF;V;·c:r to the merit. ()f the Original action; 
provided, hol;lt,otvn, that, ~tho';Jt atendir.g said 
one: year pe:dod. ili the ca.5e of a judgment,. oroer 
Qf otn-r:r rroceedjn~ determining the ownership 
or right to p03re!.!ion of rnt or per~onal prop~ 
ttt)', when a nouce in writing il p«:nonally 
strvd l1Jitt,in o. 'A.-ithrJut the State of ULlifornia 
DO!.h upon iPLld ch:fendllnt and upon hit' -atm-mey 
of fe-cord. if tmv. notifyin~ Mid ddtndant aM 
h'R ~tt"'Hn~y oi rl!cord~ if a.ny~ thAt such judgment 
h~ri been "-i'nd'~rtd ilgi~fn&t hlffi and that any 
rights 9~hl ,Jefcndant ba!l to apply for relief under 
S:::.::tior\ 413<:. of the ('A,de of Ci\O'11 Procedure 
f.haH ex-~,ire 180 daya aft€:! service of said noriet:, 
thi::H the; !ime within which said defendant or 
bi~ kg .. 1 rf'pr~$entati\·t:5 may apply fer 5UCh. re­
lief .!lEan flot exo::e:d 1 so dOlY'! after :!laid aerv:ice 
of ;:-l~d t'tOt-:(:-e; upon &<:lid defl::-..dant Or hi!!!! '-ttorney 
d r~o;:oHf, if ~t~y. whicbevu UrvK:c .. hall be latu . 
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ADDo. CCP 413to: W.P. pp. 3l? 1118. un· 
1172; 19 CaI.J.ld 23. 2f. Il. 19. 41·44. 91, 93. 
103. U9; 39 CaI.J.Zd 408. 

McK.D. )ud"" ..... 1198. 
foanI CCP ""3 .. : Cal. PI&Prt SerYice.~ Form.. 

l1. 18; CaL PI1i:A, Aaion. Ii Sp«. Pro, .• p. 63: 
o.laul~ pp. 10, 16, 17, ",79, Jun. .• pp. 160. 
146. 147. lfO. 113. l!!, lf9. 

§473.S. Service of Smnmons Too Late 
to Defend the Action - T"me Umit <111 
Seddng Relief of DefaUlt or Default Judg. 
ment.-(a) When ""rvice of a summona 
has not resulted in actual nooee to a party 
in time to defend the action and a default 
or default judgment nas been entered 
against him in such action, he may ",rve 
and lile a notice "f motion tn set aside ~uch 
default or default judgm~nt and for leave 
to defend the action. Such notke of motion 
shall be oerved and filed within a reasonable 
time, bUt in no event ex-ceeding the earlier 
of: (i) two years after entry of a default 
judgment against him; or (ii) 180 day. af. 
ter service on him of a written notice that 
.uch default or default judgment has been 
entered. 

(b) A notice of motion to set aside a de­
fault or default judgment a.'ld for tea vo tt) 
defend the action shaU designate as the 
time for making the motion a date not less 
than 10 nor more than 20 days .fter filing 
of such notice, and it .han he acc<}mpaoied 
by a" affidavit showing under oath that 
mch party'. lack of actual notiee in time to 
defend the action was not caused by hi. 
avoidance of service or inexcus.ble neglect. 
The party shall serve and file with sucb 
notice .. copy of. the . anower.· motion, or 
other pleading prripooed t" he filed in the 
actio~ . 

(e) Upon a finding by the court that the 
. motion was made within the period pennit­
ted by subdivision <a) and that his lack of 
actual notiet in time to defend the action 
was not caused by his avoidance of service 
or inexcuoable neglea. it may set .,ide the 
default or default ludgment on such term. 
as mal' be just and all"","uch party to de­
fend the action. Leg.H. 1969 ch . .1610, op­
er.tive July I, 1970. 

§414. Unknown Defrndant_Adding 
T.". N"",e.-When the rlaintiff i.' illoO' 
rant of the name of " defendant. h~ muot 
state that fact in the oornpl.int. 01' the affi­
davit if the' action is commenCed by afIid.­
vit, and such .defendant may b. designated 
in aI'IV pleading or pro<eedinR bv any 
name, and when hi. true name i. ditcOV­
ered. the pluding or proceedin~ mUllt be 
amended. a!Xnrdin~ly: provided, that no 
default or def.ult judgment shall b .... ter-

ed against a defendant I<) deoignaud, "". I... i. appear. ,hat .h. copy of the oum­
m""" or other procesl, or, if there be no 
summOnll or ptGCelS, the copy of the first 
plading or lUltke served upon ouch de­
fendant bore on the lace .hueol a notice 
""'ing in ... botanc.: "To the ~ served, 
Y OIl are bereby served in the within action 
(or proe....ling.) .. (.,.. on behalf of) the 
person wed Wid... .h. 6ctirioul .,..... of 
(designating it)." The certiIi.,.. or 0IIi­
davit of .ffYice _ _. the Ii«itiowo 
name under which ouch defendarot was 
oerved II11d the fact thaI notice of identity 
wag given by endonemea. upon the dOC\>­
men. suwcI .. required by .hI. ...crioD. 
The foregoing ~ .. for "'try of 
• default or default iudttmen< ohab be "I'" 
pllc:a&le only .. to &dtlou. names desig. 
nated purruant to thia oocrion omd not in 
the ""tnt tbe p1l1intiff hao .....t the defend­
ant by an ononeou. nome and sholl _ 
be appliabk to em..,. of • dJauIt .... de­
f1tult judgment """"" upon ...mce. Itt the 
ma~ othorwioe protoWed &y taw, of an 
om ... cIecI pleadltt,. ~ or noIiee ..,.. 
notInJI defend_ by hi. true -l.ea-H. 
1872, 19~~ cll. 1144, t9H ch. 886. 

14'''' I'" Loa- Added the -. * ... in 
the didnit ;f the uri"" i. <o .. ""need h-r oIi· 
d.Yit.~ RemaininJ bold.". 0d4<d 19n. 

Anno, CCP 474: W.P. 1'1'. '12-&14. 1210-
\In. IlI';'UlJ. I~OO-j,el' ! CaI.J,1d 616: 
18 CaI.J.2d 6": 17 CaI.J,1d "e. !81: S9 Cal.}. 
ld i!4. 

MtK.D. Pa ...... "'9. n. 
_ ccP 474: Col. PIaP., AII.,.:Fo<m. \.4. 

19: Amend. ti Suppl. PI .. , Form. 19. 19.\-19.3: 
CaptiOn. Porm. n. n. 110: Complaiftt. Form I; 
Ioj., Porm I, Negl., Form I;Partle .. Po .... u:. 
Service, Porm. 1. 1. 7; CaL PI1i:A, "mtnd. (I 
Suppl. Plea. p. 6; Pict. Def., pp ..... 1. tH4, n .. 
18, 10. 2]..1'. 19. 10, n,46, 47. U·HI: Juri ... 
p. MO. 

§47S. Di.oregard of N<mpr<'jQdidaI fir. 
ror - ~ptIon ApltJot !'tep.dlce.­
The court most. in e¥try .~ af all action. 
dioreg.rd any error, imptopet ruling. in· 
struction. or defect. in the pleadings or 
proceedings whicb. in the opU'liorl·of Did 
court, dou not affect the aubstantial righu 
of the partiel. Na judgment. deci&ion, or 
decr« 6ha11 be ~ or .fceted by rea­
son of any error. tulU!g, instruction. or de· 
fect. unleu it .hall appear from the record 
that aucl, mot. ruling, iMtNction, C\l'cIe­
feet was prejudicial. and alao that &y rea­
son of ouch error. ruling. lntttuction. or 
defect. the aid party complaining or .p' 
pealing auatained and llUfered suMtantial 
injury, and that a different reault would 
ha'lf: been prebabl. if ouch error. ruling, 

in.truc'tion, or def= had Dolt occurred o( 
CX1 ... ·U. The", .hall be no pre,umptton 
that error .. pte) udJ(131, or that "'aI . 

done ,t ~ur ~. ~~I ~1-f1"'J"7;~,ll""1 
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