#71 5/29/70

Memorandum 70-50

Subject: Study 71 - Joinder of Causes; Counterclaims and Cross-Complaints

The attached draft statute has been prepared in accordance with the
decisions made at the last meeting to serve as a basis for discussion at
the June meeting.

We plan to go through the statute section by section at the meeting.

We also attach (pink) the text of the existing title on pleading. It is
apparent that we must revise a great portion of this title in order to make
the changes ‘required to effectuate the decisions made at the June meeting.

The staff has made scame changes of a technical nature in existing law
in preparing the attached draft statute even though these changes probably
are not within the scope of the authorization to study joinder of causes and
counterclaims and cross-coamplaints. We suspect that members of the Commis-
sion and others will suggest additional changes in the sections included in
the statute because the provisions of the title on pleading are in need of
revision aven if the revision does not involve important or controversial
changes. The Commission should consider requesting that the current legis-
lative session authorize us to study the pleading title of the Code of Civil
Procedure. Such authority would permit us to prepare a complete revision of
the title. This would not be a substantial additional undertaking since we
will have to revise much of the title anyway to accoawplish cur changes on the
two topics we have already been authorized to study.

We should be sending the background study (at least} to the State Bar
and Judicial Council so those groups can commence their consideration of this
subject. Otherwise; they will uot have tTime to consider it before the 1971
legislative session. Perhaps if the draft statute is generally satisfactory,

we could send it also.



DRAFT STATUTE--CROSS-COMPLAINTS AND COUNTERCIATMS

TITLE 6. PLEADINGS IN CIVIL ACTIONS

Chapter 1. General Provisions

§ 420.10. Pleadings defined
§ 420.20. Forms and rules of pleading
§ 420.30. Permissible pleadings enumerated

§ 420,40, Pleadings in justice courts

Chapter 2, General Requirements for Pleadings

Article 1. Caption; MNemes of Parties; Signing
§ 421.10. Caption
§ 421.20. Names of parties
§ 421.30. Signing of pleadings
Article 2. Verification of Pleadings
§ L422.10. "Public entity" defined
§ k22,20, "Public officer" defined
§ 422,30, Necessity of verified answer
§ 422.40. verification when public entity or public officer is plaintiff
§ 422.50, Person who may verify
§ 422.60. Contents of affidavit
§ Lo2.70. Verification under penalty of perjury
Article 3. Filing and Service

§ 423.10. Pleadings subsequent to complaint

Chapter 3. Claims for Relief

Articlie 1. General Provisions
§ 425.10. Content of pleading demanding relief
§ 425.20. Separate statement of causes
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Artiele 2. Compulsory Joinder of Causes of Action

§ h26.10.
§ heg.20.
§ 426.30.
§ h26.ho.

§ 426.50.

Definitions

Compulsory joinder of related causes of action
Caompulzory countercomplaints

Exceptions to compulsgory joinder requirement

Permission to assert unpleaded cause

Article 3. Permissive Joinder of Causes of Action

§ L27.10.

Permissive jolnder

Article b, Counterccmplaints

§ L2810,
§ ha8.20.
§ Le8.30.
§ L428.Lo.
§ Le8.50.
§ L428.60.

Persons who may file countercomplaint

Joinder of parties

Joinder of causes of action against person not already a party
Countercomplaint may be cambined with answer

Countercomplaint filed after answer only with leave of court

Bervice of countercomplaint

Article 5. Cross-Complaints

429.10.
k29.20.
b29.30.
k29.ho,
429.50.
L429.60.
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k29,70,
§ L429.80.

When cross-coamplaint permitted

Joinder of parties

Joinder of causes of action

Cross=-complaint may be combined with answer

Cross-camplaint filed after answer only with leave of court
Service of cross-complaint

Certain cross-complaints to be treated as countercomplaints

Rights of "third-party defendants"

Article 6. Contents of Pleadings in Particular Actions

§ 430.10.

Contents of petition in proceeding for dissclution of marriage

§ 430.20. Additiconal information required in domestie relations cases

§ 430.30. Action for infringement of rights in literary, artistic, or

intellectual production
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Chapter 4. Objections to Pleadings; Denials and Defenses

Article 1. Objections to Pleadings

§ 435.10. Grounds for cbjections to pleadings requesting relief

§ 435.20. Grounds for objection to answer

§ L135.30. When objections made by dsmurrer or answer

§ 435.40. Time to demur

§ 435.50. Demurrer may be taken to all or rart of pleading

§ 435.60. Statement of grounds for cbjection

§ 435.70. Judicial notice

§ 435.80. Objections waived by failure to demur or answer
Article 2. Denials and Defenses

§ 440.10 "Material allegation" defined

§ L40.20. Admission of material allegation by failure to deny

§ Lh0.30. Form and content of answer

§ 4ho.4O. General denial where amount involved $500 or less

§ 4h0.50. Pleading exemption from liability under insurance policy

§ LU0.6O. Recovery of personal property

§ 4h0.70. Set-off
Article 3. Motion to Strike

§ Lb5,10. Motion to strike complaint, counterccmplaint, or cross-complaint
Article 4., Summary Judgment

§ Uli5.10. Definitions

§ 445,20, Motion for summary judgment

§ 446,30, Affidavits in support of motion

§ L4H.hO. Affidavits in opposition to motion

§ 4L6.50. Requirements for affidavits

§ LU5.60. Time not extended
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Section 1. Chapter 1 (commeneing with Section 420) of Title 6 of

Part 2 of the Code of Civil Procedure is repealed.

See. 2. Chapter 2 {commenecing with Section 425) of Title 6 of

Part 2 of the Code of Civil Procedure is repealed.

Sec. 3. Chapter 3 {commencing with Secticn 430} of Title 6 of

Part 2 of the Code of Civil Procedure is repealed.

Sec. 4. Chapter 4 (commeneing with Seetion 437} of Title 6 of

Part 2 of the Code of Civil Frocedure is repealed,

See. 5. Chapter 5 {commeneing with Section LU3) of Title 6 of

Part. 2 of the Code of Ciwil Procedure is repealed.

See. 6. Chapter 6 (commencing with Beetion 446) of Title 8§ of

Part 2 of the Code of Ciyll Procedure is repealed.



Sec. 7. Chapter 1 {commencing with Section 420.10} is added to

Title 6 of Part 2 of fhe Code of Civii Procedure, to read:
CHAPTER 1. GERERAL PROVISIONS

§ 1420.10. Pleadings defined

420.10. The pleadings are the formel allegations by the parties

of their respective claims and defenses, for the judgment of the court.

Comment. Section 420.10 is the same as former Code of Civil Procedure

Section h20.



§ 420.20

§ 420.20. Forms and rules of pleading

420,20, The forms of pleading in civil sctiecns, and the rules
by which the sufficlency of the pleadings is to be determined, are

those prescribed in this code,

Comment. Section 420.20 is the same as former Code of (ivil Procedure

Section 421.



§ 420,30

§ 420.30. Permissible pleadings enumerated

420.30. (a) Except as provided by statute or rule of the Judicial
Council, the only pleadings allowed on the part of the plaintiff are:

{1) The complaint,

(2) A demurrer to the answer to the camplaint.

(b} Except es provided by statube or rule of the Judicial Council,
the only pleadings allowed on the part of the defendant are:

(1) A demurrer to the complaint.

(2) aAn answer to the camplaint.

(3) A countercomplaint.

(4) A cross-complaint.

(¢) Notwithstanding subdivisions (a} and (b), any party against
vhom a countercomplaint or cress-complaint has been filed may file:

(1) A demurrer to the countercamplaint or cross-complaint.

(2) An answer to the countercomplaint or cross-complaint,

(3) A countercomplaint.

{(4) A cross-complaint.

{d) Notwithstanding subdivisions (a) and (b), any party who has
filed & countercamplaint or cross-complaint may file & demurrer to the

answer to his countercamplaint or cross-compleint.

Comment. Section 420.30 supersedes the first paragraph of former Code
of Civil Procedure Section 422. The permissible pleadings listed in Section
420.30 reflect the fact that, for pleading purposes, all parties who file a
pleading stating a cause of action--whether it be a complaini, countercom~

plaint, or.cross-complaint--are treated the seme, and all parties--whether

.



§ b20.30

the party be the original plaintiff or the original defendant--filing a

pleading in response to one stating a cause of actlon are treated the same .



§ 420.L0

§ 420.40. Pleadings in justice courts

420.40, {a) The rules stested in this section apply only to pleadings
in justice courts,

(b} The pleadings are not required to be in any particular form
but must be such as tc enable & person of common understending to know
what is intended,

{c) The complaint or a cross-complaint shall be in writing. Other
pleadings may be oral or in writing. If the pleadings are in writing,
they shall be filed with the Jjudge. If oral, an entry of their sub-
stance shall be made Iin the docket.

(d) A copy of the account, note, bill, bond, or instrument upon
which the cause of action is based is a sufficient complaint, counter-
complaint, or cross-complaint.

(e) Except as otherwise provided in this title, the pleadings need

not be verifisd.

Comment. Subdivisions (a), {b), (c), and (e) of Section 420.L0 continue
without substantive change the second paragraph of former Code of Civil Pro-
cedure Section 422. Subdivisions (a) and (d) continue a portion of subdivi-
sion 3 of former Code of Civil Procedure Section 426 except that subdivision
(d) applies to any pleadings demending relief (complaint, countercomptaint,
or cross-complaint) while the provision of Section 426 was limited to a com-

plaint.

.



Sec. B. Chapter 2 (commencing with Section 421.10) is added to
Title 6 of Part 2 of the Code of Civil Procedure, to read:
CHAPTER 2. GENERAL REQUIREMENTS FOR PLEADINGS

Article 1. Caption; Names of Parties; Signing

§ 421.10. Caption

421.10. Every pleading shall contain a caption setting forth:

(&) The name of the court and county, and, in municipal and
Jjustice courts, the neme of the judicial district, in which the action
is brought; and

{b) The title of the action,

Comment. Section 421.10 retains the substance of the portion of sub-
division 1 of former Section 426 which preseribed the caption to be used
on s camplaint. However, unlike the provision of former Section 426, Sec-
tion 421.10 applies to all pleadings rather than merely to the complaint.
The extension of the capiion requirement to sll pleadings is consistent with

existing practice.



§ he1.20

§ 421.20, TNames of parties

421.20. In the compleint the title of the action shall include
the names of all the parties; but, except as otherwise provided by
statute or rule of the Judicial Council, in other pleadings it is
sufficient to state the name of the first party on each side with an

appropriate indication of other parties.

Comment. Secticon 421.20 continues the requirement formerly found in
subdivision 1 of former Section 426 that the complaint include the names
of the parties and adds a new provision applying to other pleadings. Sec-
tion U21.20 is based on the second sentence of Rule 10(a) of the Federal

Rules of Civil Procedure,



§ 421,30

§ 421.30. Signing of pleadings

421.30. Every pleading (except in justice courts when the

pleadings are oral) shall be subscribed by the party or his attorney.

Comment. Section 421.30 is the same as the first sentence of former

Code of Civil Procedure Section h46.



Article 2. Verification of Pleadings

Article Comment. This article {commencing with Section 422.10) restates

without substantive change the provisions of former Code of Civil Procedure
Section Whé except for the first sentence of Section 4u6 which is superseded

by Section h21.30.

§ 422.10. "Public entity" defined

422,10. As used in this article, "public entity" means
the state, a county, city, school district, district, publie

agency, or public corporstion.

Comment. Section 422.10 defines "public entity" to include the

governmental entities listed in former Code of Civil Procedure Section 4L6.

=10~



§ Lk22.20

§ hp2.20. "Public officer” defined

ho2.20. As used in this article, "public officer™ means

an offlcer of a publie entity.

Comment. Section 422.20 defines "public officer” to include the

persons listed in former Code of Civil Procedure Section Mi6.

=11-



§ 422,30

§ 422.30. Necessity of verified answer

422.30. Except in justice courts, when the complaint is
verified, the answer shall be verified. However, when &
public entity, or a public officer in his officisl capacity,

is defendant, its or his answer need not be verified.

=12-



§ hoz,uo

§ L22.30. Verification when public entity or public officer is plaintiff

422.40. When a public entity, or a public officer in his
officlial capacity, 1z plaintiff:

(a} The complaint need not be verified,

(b) The answer shall be verified unless (1) an admission
of the truth of the complaint might subject the party to
criminal prosecution or (2) a public entity, or & public officer

in hieg official capaclty, is defendant.

-13-



§ k22.50

§ 422.50. Persons who may verify

b22.50. (a) Except as otherwise provided in this section, where
a pleading is verified, it shall be by affidavit of a party.

{b) Where the parties are absent from the county where the
attorney has his office or from some cther cause are unable to verify
the pleading, the verification may be made by affidavit of the party's
attorney.

(c) Where a corporation or public entity is a party, the verifi-
cation may be made by affidavit of any officer of such corporation or
public entity.

(d) Where the facts are within the knowledge of the party's
attorney cor ancther person, the verification may be made by affidavit

of such attorney or cther persom.

-1h~



§ bp2.60

§ kop.60. Contents of affidavit

422,60. (a) The affidavit of the party shall state that
the pleading is true of his own knowledge, except as to matters
which are stated in the pleading as based on his information or
belief and as to those matters the affidavit shall state that
he believes the pleading to be true.

(b} When the pleading is verified by the attorney, or
any other person except cne of the parties, he shall set forth
in the affidavit the reasons why it is not made by one of the

parties.

{e¢) When the verification is made by the attorney for the
reason that the parties are absent from the county where he has
his office or fram some other cause are unable to verify it, or
when the verification is made on behalf of a corporation or public
entity by any officer thereof, such attorney’'s or officer's affi-
davit shall state that he has read the pleading and that he is in-
forwed and helieves the matters therein to be true and on that
ground alleges that the matters therein stated are true; provided
that in such cases the pleadings shall not otherwise be considered
as an affidavit or declaration =stablishing the facts therein

alleged.

-15-



§ L2z2.70

§ 422,70, Verification under penalty of perjury

422,70, A person verifying a pleading need not swear to the
truth or his belief in the truth of the matters stated therein but
may, instead, assert the truth or his belief in the truth of such

matters "under penalty of perjury.”

~16-
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Artiele 3, Filing and Service

§ 423,10, Pleadings subsequent to complaint

423.10, All pleadings subsequent to the complaint shall be
filed with the clerk cor judge and copiss thereof served upon the
adverse party or his attorney. In justice courts, when the pleadings
are oral, an entry of their substance in the docket is sufficient

compliance with this section.

Comment. Section 423.10 continues without substantive change the

provisions of former Code of (ivil Procedure Section hé5.

-17-



§ k2s5.10
Sec. 9. Chapter 3 (commencing with Section 425.10) is added

to Title 6 of Part 2 of the Code of Civil Procedure, to read:

CHAPTER 3. CLAIMS FOR RELIEF

Artiecle 1. General Provisions

§ 425.10. Content of pleading demanding relief

425.10. A pleading which sets forth a claim for relief,
whether it be a complaint, countercomplaint, or cross-complaint,
shall contain both of the feollowing:

{(a) A statement of the facts constituting the cause of
actlon, in ordinary and concise language.

(b) A demand for judgment for the relief to which the
person asserting the cause of action claims he is entitled. If
the recovery of money or damages be demanded, the amount thereof

shall be stated. .

i Comment. Section 425.10 contimues requirements formerly found

in subdivision 2 and subdivision 3 (first portion) of Code of Civil
Procedure Bection 426 except that these requirements have been ex-

tended to cover countercomplaints and cross-complaints to codify

estahlished practice.

~18-



§ k25,20

§ 425.20. Separate statement of causes

425,20. Causes of action, whether alleged in a complaint,
countercomplaint, or cross-complaint, shall be separately
stated, but all causes of action requesting relief arising from

a single transaction or occurrence may be stated together.

Comnent. Section 425.20 supersedes the portion of former Code
of Civil Procedure Section 427 that related to the separate statement
of causes of action. Section 427 provided that certain types of
causes of action that often arise from 2 single transaction or
occurrence did not need to be separately stated; Section 425.20 pro-
vides a general rule to the same effect. Section 425.20 is consistent
with the approach taken in Rule 10(b)} of the Federal Rules of Civil

Procedure.

-19-



§ 426.10

Article 2. Compulsory Joinder of Causes of Action

§ 426.10. Definitions

426.10. As used in this article:

(a) "Complaint" means a complaint, countercomplaint, or

cross~complaint.

(b) "Plaintiff" means a person who files and serves a
complaint, countercomplaint, or cross-complaint.

(e) ™"Related cause of action' means a cause of action which

arises out of the same transaction or occurrence as the cause of

action which the plaintiff alleges in his complaint.



§ 426.20

§ 426.20. Compulsory joinder of related causes of action

426.20. Except as otherwise provided in this article, if
a2 plaiptiff fails to allege in his complaint a related cause
of action which, at the time of service of his complaint, he
has against any party to the action, 21l of his rights against
such party on the related cause of action not pleaded shall be

deemed waived and extinguished.

Comment. Section 426,20 makes joinder of causes arising from a
single transaction or occurrence mandatory. ©Such a rule has not been
promilgeted elsewhere. It is Justified, however, by the fact that,
unlike many jurisdictions, California follows the "primary rights"
theory as to the scope of a cause of action which strictly limits the
scope of res Judlcata in the state. In other Jjurisdictions, plaintiffs
are induced to join all claims arising from a single transaction or
occurrence because all such claims may constltute only a single cause;
thus, in these states, a rule of mendatory Jjoinder is unnecessary.

Section 426.20 applies to complaints, countercomplaints, and cross-

complaints. See Section 426.10.

21~



§ 426,30

§ 426,30, Compulsory countercomplaints

426.30. (a) Except as otherwise provided in this article,
if a party against whom a complaint has been filed and served
fails to allege in a countercomplaint any related cause of action
which, at the time of serving his answer to the complaint, he has
against the plaintiff, 2ll his rights against the plaintiff on
the related cause of action not pleaded shall be deemed waived
and extinguished.

(b) This section does not apply if either of the following
are established:

{1) The court in which the action is pending does not have
Jurisdiction to render a perscnal judgment against the person who
failed 1o plead the related cause of action.

(2) The person who failed to plead the related cause of

acticon did not file an answer to the complaint against him.

Comment. Subdivision (a} of Section 426,30 continues the substance
of the former compulsory counterclaim rule. However, since the scope of
a countercomplaint is expanded to include what were formerly cross-
complaints against a plaintiff, the scope of the former rule is expanded
in subdivision {a} to include some causes of action that formerly were
not compul sory.

Subdivision (b} is designed to prevent unjust forfeiture of a cause
of action. Paragraph (1) treets the situation where a party is not sub-
Ject to a personal judgment, jurisdiction having heen obtained only over
property owned by him. Paragraph (2) permits a party to default without

wvalving any cause of action.
~02.



§ 126,40

§ 426,40. Exceptions to compulsory joinder requirement

426.40,. This article does not apply if any of the following
are established:

(a) The cause of action not pleaded requires for its adjudi-
cation the presence of additional parties over whom the court can-
not acquire jurisdiction.

{b) The court in which the action is pending is prohibited
by the federal or state constitution or by statute from entertain-
ing the cause of action not pleaded.

(c) At the time the action was commenced, the cause of action

not pleaded was the subject of ancther pending action.

Comment. Section 426.40 is required to prevent injustice. Sub-
divisions {a) and (b) prohibit waiver of a cause of action which cannot
be maintained. Subdivision (c) mekes clear the rule regarding causes

already pleaded.

-23-



§ 426.50

§ 4b26.50. Permission to assert unpleaded cause

426.50. A party who fails to plead 2 cause of action subject
to the reguirements of this article, whether through oversight,
inadvertence, mistake, or neglect, shall, if he applies to the
court prior to trial, be granted leave to assert such cause unless
the granting of such leave will result in substantial injustice to

the opposing party.

Comment. Section 426.50 makes clear that a forfeiture should not
be taken lightly and that leave should be freely granted to plead a
compulsory cause prior to trial. ZEven after trial has begun; leave to
file a countercomplaint (Section 428.50) or cross-complaint (Section

429.50) may be granted.
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§ 427.10

Article 3. Permissive Joinder of Causes of Action

§ 427.10. Permissive Joinder

427.10. (a) A plaintiff who in a complaint, alone or with
coplaintiffs, alleges a cause of action against one or more
defendants may unite with such cause any other causes which he
has either alone or with coplaintiffs against any of such
defendants.

{b) Causes of action may be joined in a countercomplaint
or cross-complaint in accordance with Sections 428.10, 428.30,

and 429, 30.

Comment. Section 427.1C supersedes former Code of Civil Procedure
Section 427 and eliminates the arbitrary categories set forth in that
section.

Under former Section 427, plaintiff could join causes unrelated to
one another only when they happened to fall within one of the stated
categories. The change provided by Section 427.10 is in line with the
modern unlimited Jjoinder-of-causes rule in effect in the federal courts
and elsevhere. See Fed. R. Civ. Proc. 18(a).

Although unlimited joinder of causes is permitted by Section 427.10,
any undesirable effects that might otherwise result from unlimited join-
der can be avoided by severance of causes for trial under Secticn 1048

of the Code of Civil Procedure.

-25-



8 428,10

Article 4. Countercomplaints

§ 428.10. Persons who may file countercomplaint

428.10. (a) Any defendant way, alone or with codefendants,
file a countercomplaint setting forth any causes of action he has
against any plaintiff who has asserted a cause of action against
him in the action.

{(b) Any person zgainst whom a countercomplaint or cross-
complaint has been filed may, slone or with coparties, file a
countercomplaint setting forth any causes of action he has against
any of the perties who filed the countercomplaint or cross-com-

plaint against him.

Comment. Subdivision (a) of Section 428.10 changes the former rule
by permitting a defendant to assert all the causes of acticn he has
against a plalntiff. This eliminates the arbitrary limitatioms on such
countersuits which existed where neither former Section 438 nor former
Section 442 applied. It also eliminstes the distinctions between former
Sections 438 and 442 regarding countersuits against plaintiffs and makes
one procedure applicable. Tt would be unfair to deprive persons of the
right to file countersuits simply because they are sued on a countercom~
plaint or a cross-complaint rather than on an independent action.

Subdivision {b) carries through the basic idea that countercomplaints
and cross-complaints are to he treated as complaints and that the responses

to them should be identical to the responses to complaints.

-2Aa



§ Lk28.20

§ 428.20. Joinder of parties

428,20, Additionel persons, whether or not they have already
been made parties to the action, may be Joined as parties to a
countercomplaint if, had the countercomplaint been brought as an
independent action, such Jjoinder would have been permitted by the

statutes governing Joinder of parties.

Comment. Section 428,20 is designed to cbviate the dilemma of a
defendant who wishes to file a countercomplaint but formerly could do
80 only upon giving up the right te join another person whom he would
Join as a codefendant if the countercomplaint was asserted as an inde-~
pendent action. Former Section 142 was amended in 1957 to permit a
cross-complainant to Jjoin outside persons who could have been joined
in an independent suit. It made no sense not to extend the scope of

this power to encompass all countersuits.



§ 428,30

§ 428.30. Joinder of causes of action agsinst person not already a party

428.30. Where a person filing s countercomplaint properly
Joins as a party a perscn who has not previcusly been a pariy to
the action, the person filing the countercomplaint mey set forth
in the countercomplaint any causes of action he has against the

other person.

Comment. Section 428.30 is consistent with treating a counter-
complaint the same as if it were a complaint in an independent action.
Thus, if a defendant properly Jjoins an outsider as a codefendant on a
countercemplaint, the defendant may then assert any additional causes
of action he has against the outsider. This broad principle--that,once a
party 1is properly Jjoined in an action because of his connection to a
single cause of action, adverse parties may join any other causes against
him--has been adopted in many other jurisdictions. E.g., Rule 18(a) of
the Federal Rules of Civil Procedure. Although unlimited Jjoinder of
causes is permitted by Sections 428.10 and 428.30, any undesirable
effects that might otherwise result from unlimited Jjoinder can be avoided
by severance of causes for trial under Section 1048 of the Code of Civil

Procedure.

-28-



§ 428.40

§ 428.40. Countercomplaint may be combined with answer

428.40. A countercomplaint may but need not be included in
the same document as the answer to the complaint, countercomplaint,
or cross-complaint of the party against whom the countercomplaint

is filed.

Comment. Section 428.40C is consistent with the practice regarding
counterclaims under former Code of (ivil Procedure Section 437, which

made a counterclaim an integral part of the answer.

-29-



§ 428,50

§ 428.50. Countercomplaint filed after answer only with leave of court

428.50. Leave of court is reguired to file any countercom-
plaint except one filed before or at the same time as the answer
to the complaint, countercomplaint, or cross-complaint of the
party against whom the countercomplaint is filed. Such leave may

be granted in the interest of Jjustice at any time during the

course of the actlon.

Comment. Section 428.50 safeguards the rights of persons against
whom an untimely countercomplaint is sought to be filed and who, on
balance of all relevant factors, would be treated unjustly if such

filing were permitted.

~30-



§ L28.60

§ 428.60. Service of countercomplaint

428.60. A countercomplaint shall be served on the parties
affected thereby. If any party affected by 2 countercomplaint
has not appeared in the action, a summons upon the countercom-
plaint shall be issued and served upon him In the same manner

as upon commencement of an original action.

Comment. Section 428.60 adopts the safeguards applicable to
eross-complaints under former Code of Civil Procedure Section 442

(now Section 429.60).

-31-



Article 5. Cross-Complaints

§ L29.10, When cross-complaint permitted

429,10, Whenever a party against whom a cause of action has been
asserted in a complaint, countercomplaint, or cross-complaint has a
cause of action arising from the same transaction or occurrence, or
affecting the same property, as the cause brought against him, he may
file a cross-complaint asserting his cause against a person alleged to
be liable thereon, whether or not such perscn is already a party to

the action.

Comment. This article supersedes former Code of Civil Procedure Sec-
tion 442 and provides generally for a cross-complaint analogous to the one
permitted under that section. The article is generally in line with modern

eross-camplaint rules in force =lsewhere. 8ee, e.g., Fed. R. Civ. Proc.

13(g), (h).

-32-



§ 429,20

§ 429.20, Joinder of parties

429.20. Any person may be made a party to a cross-complaint if,
had the cross-complaint been filed as an independent action, his joinder

would have been permitted by the statutes governing joinder of parties.

Comment. See Comment to Section 429.10.

-33-



§ b29.30

§ 429.30. Joinder of causes of action

i29.30. Where a person filing a cross-complaint states a cause
of action against another person arising from the same transaction or
pccurrence, or affecting the same property, as the cause brought
against him, the person filing the cross-complaint may set forth in
the cross-complaint any other causes of action he has against the

other person.

Comment. Section 429.30 makes treatment of cross-complaints consistent
with the treatment of complaints and countercomplaints. It permits a per-
son who files & cross~complaint to join all other causes he has against any
person against whom the cross-complaint is filed, Although unlimited join-
der of causes is permitted by Section 429.30, any undesirable effects that
might otherwise result from unlimited joinder can be avoided by severance
of causes for trial under Section 1048 of the Code of Civil Procedure. See
also Section 1048.5 (transfer to another court for trial when cross-claim

severed for trial). See alsc the Comment to Section 428.30 (countercamplaints).
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§ 429.40

§ 429.40, Cross-complaint may be combined with answer

429.40., A cross-complaint may but need not be included in the
same document as the answer to the camplaint, countercomplaint, or
cross-complaint which contains the cause of action to which it is

factually related,

Comment. Section 429,40 reflects prior practice. The phrase "factually
related"” refers to the cause of action which arises from the same transaction

or occurrence or affects the same property.
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§ 429.50

§ 429.50, C(ross-complaint filed after answer only with leave of court

429.50. Leave of court is required to file any cross-complaint
except one filed before or at the same time as the answer to the com-
plaint, countercomplaint, or cross-complaint which contains the cause
of action to which the proposed cross-complaint is factually related.
Such leave may be granted in the interest of justice at any time during

the course of the action.

Comment, See the Comments to Sections 428,50, 429.10, and 429.40.
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§ 429.60

§ 429.60. 8ervice of cross-complaint

429.60. A cross-complaint must be served on the parties affected
thereby. If any party affected by a cross-complaint has not appeared
in the action, a summons upon the ¢ross-complaint shall be issued and
served upon him in the same manner as upon camencement of an original

action.

Comment., See the Comment to Section 429.10,



§ 429.70

5_&29.70. Certaln cross-complaints to be treated as countercomplaints

429.70. Any cross-complaint which gualifies in whole or in part
as a countercomplaint under Article 4 {commencing with Section L428.10)
of this chapter shall, to that extent, be treated as a countercamplaint

and shall thus be subject to the provisions of Section 426.730.

Camment. Section 429.70 makes clear that a countercomplaint by any
other name remains a counterccmplaint and that Section 426.30 (compulsory

countercomplaint} is always applicable.
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§ 429.80

§ 429,80. Rights of "third-party defendants"

429,80, (a) As used in this section:

(1} "Third-party plaintiff" means a person against whom a cause
of action has been asserted in a complaint, countercomplaint, or cross-
camplaint, who claims the right to recover all or part of any amounts
for wiich he may be held liable on such cause of action from a third
person, and who files a cross-complaint stating such claim &3 a cause
of action against the third person.

(2) "Third-party defendant" means the person who is alleged in a
cross-camplaint filed by a third-party plaintiff to be liable to the
third-party plaintiff if the third-party plaintiff is held liable on
the claim against him,

(b} In addition to the other rights and duties a third-party
defendant has under this article, he may, at the time he files his
answer to the cross-complaint, file a special answer alleging against
the person who asserted the cause of action against the third-party
plaintiff any defenses which the third-party plaintiff has to such

cause of actionm.

Comment., Section 429.80 makes clear that, in addition to all rights
and duties of a party against whom a cross-complaint has been filed, a
third-party defendant has the right to prevent collusion against him by
agserting all defenses which the third-party plaintiff should assert
ageinst the party who pleaded the cause of action sgainst the third-party

plaintiff. Cf. Fed. R. Civ. Proc. 1k,
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Article 6, Contents of Pleadings in Particular Actions

§ 430.10, Contents of petition in proceeding for dissolution of marriage

430.10. In a proceeding for dissolution of marriege, the petition
muet set forth among other matters as near as can be ascertained the
following facts:

(a) The state or country in which the parties were married.

(b} The date of marriage.

{c) The date of separation.

{d) The number of years fram marriage to separation.

(e) The number of childrem of the marriage, if any, and if none a
statement of that fact.

(f) The age and birth date of each minor child of the marriage.

(g) The social security numbers of the husband and wife, if avail-

able and if not available, a statement to such effect.

Comment. Section 430.10 continues without substantive change the pro-

vigsions of former Section L26c of the Code of Civil Procedure.
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§ 430.20

i_}30.20. Additional information required in domestic relations cases

L30.20. (a) In & proceeding for dissolution of marriage, legal
separation, or for a declaration of void or voidable marriege, there
shall be furnished to the county clerk by the petitioner at the time
of filing of the petition, or within 10 days thereafter and before the
date of the first hearing, that information, required to be collected
by the State Registrar of Vital Statistics, in the manner specified
under Chapter 6.5 (commencing with Section 10360) of Division 9 of the
Health and Safety Code. The clerk shall accept the petition for filing,
whether or not the information is then furnished. At any time after
the filing of the petition, the respondent may alsc furnish the infor-
mation, whether or not it has bzen first furnished by the petiticoner.

(b) The clerk shall take all ministerial steps reguired of him in
the proceeding, whether or not the information reguired by this sec-
tion has been furnished; but the clerk shall advise the court, at the
time set for any hearing, if at such time no party has furnished the
information. In such cases, the court may decline to hear any matfer en- _
compassed within the proceeding if good cause for such failure to furnish
the information has not been shown. The court's inguiry in such cases .-
shall be confined solely to the question of the existence of good cause
for not furnishing the information; and such report and the contents
thereof shall not be admissible in evidence and shall not be furnished

to the court.

Comment. Section L430.20 continues without substantive change the pro-

visions of former Section 426a of the Code of Civil Procedure.
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§ 430.30

§ 430.30. Action for infringement of rights in literary, artistic, or
intellectual production

430.30. (a) As used in this section:

{1) "Complaint" includes a countercomplaint or cross-complaint.

{2) "Plaintiff" imcludes the person filing a countercomplaint or
cross~camplaint.

{v) If the complaint contains a demand for relief on account of
the alleged infringement of the plaintiff's rights in and to a literary,
artistic, -or intellectual production, there must be attached to the com-
plaint a copy of the production as to which the infringement is claimed
and a copy of the alleged infringing production. If, by reason of bulk
or the nature of the producticn, it is not practicable to attach a copy
to the complaint, that fact and the reasons why it is impracticable to
attach a copy of the producticn to the complaint shall b= alleged; and
the court, in connection with any demurrer, motion, or other proceedings
in the cause in which a knowledge of the contents of such production may
be necessary or desirable, shall make such order for a view of the pro-
duction not attached as will suit the convenience of the court, to the
end that the contents of such production may be deemed to be a part of
the camplaint to the same extent and with the same force as though such
producticn had been capable of being and had been attached to the com-
plaint, The attachment of any such production in accordance with the
provisions of this section shall not be deemed a making public of the

production within the meaning of Section 983 of the Civil Code.

Comment. Section 430.30 continues the provisions of the last portion of
former Section 426 of the Code of Civil Procedure, but these provisions have

heen extended to cover countercomplaints and cross-complaints,
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See. 10. Chapter 4 (commencing with Section 435.10) is added to

Title 6 of Part 2 of the Code of Civil Procedure, to read:

CHAPTER 4. OBJECTIONS TO PLEADINGS; DENIALS AND DEFENSES

Article 1. Objectlons to Pleadings

§ 435,10, Grounds for objections to pleadings requesting relief

435.10. The party against whom a complaint, countercomplaint, or
cross-complaint has been filed may object to the pleading on any cone
or more of the following grounds;

(a) The court has no jurisdiction over his person.

(b) The court has no jurisdiction of the subject of the cause
of action alleged in the pleading.

(¢} T™e person who filed the complaint, countercomplaint, or
cross~camplaint dees not have the legal capacity to sue,

(d) There is another action pending between the same parties on
the same cause of action.

(e) There is a defect or misjoinder of parties.

(f) Several causes of action that should have been separately
stated have not been separately stated.

(g) The camplaint, countercomplaint, or cross-complaint does not
state facts sufficient to constitute a cause of action.

(h) The camplaint, countercomplaint, or cross-complaint is uncer-
tain. As used in this subdivision, "uncertain" includes ambiguous snd
unintelligible.

{i) In an action founded upon a contract, it cannot be ascertained
from the complaint, countercomplaint, or cross-complaint whether the
contract is written or oral.
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§ 435,10
Comment. Section 435.10 continues without substantive change the
grounds Tor objection to a complaint by demurrer (former Code of Civil
Procedure Section 430) or answer (former Code of Civil Procedure Section
433). The same grounds for objection are made applicable to counter-

complaints and cross-camplaints.
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§ L435.20

§ 435.20. Qrounds for objection to answer

435.20. A party against whom an answer has been filed may
object to the answer upom any one or more of the following grounds:

(a) The answer does not state facts sufficient to constitute
a defense.

(b) The answer is uncertain. As used in this subdivisionm,
"ancertain” includes ambiguous and and unintelligible.

{c) Where the answer pleads a contract, it camnot be ascer-

tained from the answer wvhether the contract is written or oral.

Comment. Section 435.20 contimues without substantive change the
portions of former Code of Civil Procedure Section 4ll that specified
the grounds for objection to the answer except that the grounds for
objection to what formerly would have been a counterclaim are now the

same as the grounds for objecting to a complaint. See Section 435.10.
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§ 435.30

§ 435.30. UWhen objections made by demurrer or answer

435.30. (a) When any ground for objection to 2 complalnt,
countercomplaint, or cross-complaint appears on the face thereof,
or from any matter of which the court mist or may take judicial
notice, the objection on that ground may be taken by a demurrer
to the pleading.

(b} When any ground for o hjection to a complaint, counter-
complaint, or cross-complaint does not appear on the face of the
pleading, the objection may be +taken by answer.

(c) An objection to an answer may be taken by demurrer to
the answery.

(d) A party objecting to & complaint, countercomplaint, or

cross-complaint may demur and answer at the same time.

Comment. Section 435.30 continues prior law under various sec-
tions of the Code of Civil Procedure except that former provisions
applicable to complaints have beeh made applicable to countercomplaints
and cross-complaints. Subdivision (a) continues the rule formerly found
in Section 430; subdivision (b) continues the rule formerly found in
Section 433; subdivision {c)} continues the rule formerly found in Sec-
tion L4u4k; subdivision (d) continues the rule formerly found in Section
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§ 435.40

§ 435.4%0. Time to demur

435.40. (a) The defendant may demur to the complaint within
the time required in the summons to answer.

(b) 4 person against whom a countercomplaint or cross-
conplaint has been flled may demur to the countercomplaint or
cross-complaint:

(1) within 10 days after service of the countercomplaint or
cross-complaint if the person who demurs has previcusly appeared
in the action.

(2) Within the time required in the summons to answer if the
person who demurs has not previously appeared in the action.

{c) A party who has filed a complaint, countercomplaint, or
cross-complaint may, within 10 days after service of the answer

to his pleading, demur to the answer.

Comment. Section 435.40 is generally consistent with the times
specified in former Sectlons 430 and 443 of the Code of Civil Procedure.
For new parties brought into the action on a countercomplaint or cross-
complaint, the times are consistent with the practice under former Code

of Civil Procedure Section hi2.

-47-



§ 435.50

§ 435.50. Demurrer may be taken to all or part of pleading

435.50. (a) A demurrer to & complaint, countercomplaint, or
cross-complaint may be taken to the whole complaint, countercom-
plaint, or cross-complaint or to any of the causes of action stated

therein.
(b) A demurrer to an answer may be taken to the whole answer

or to any one or more of the several defenses set up in the answer,

Comment. Section 435,50 is consistent with prior law but treats
countercomplaints and cross-complaints the same as complaints. See

former Code of Civil Procedure Sectiors 131 (complaints) and 443 (answers).
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§ 435.60

§ 435.60. Statement of grounds for objection

435.60. 4 demurrer shall distinctly specify the grounds upon
which any of the objections to the complaint, countercomplaint,

cross-complaint, or answer are taken. Unless it dces so, it may

be disregarded.

Comment. Section L35.60 continues the rule formerly found in
Section 431 of the Code of Civil Procedure except that the rule has

been extended to cover countercomplaints, cross-complaints, and answers

in accordance with the former practice.
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§ 435.70

§ 435,70, Judicial notice

435.70. When the ground of demurrer is based on a matter of
which the court may take judlicial notice pursuant to Sections 452
or 453 of the Evidence Code, such matter must be specified in the
demurrer, or in the supporting points and authorities for the pur-

pose of invoking such notice, except as the court may otherwise

permit.

Comment. Section 435.70 continues without change the provisions

of former Code of Civil Procedure Section 431.5.
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& L435.80

§ 435.80. Objections waived by failure to demur or ansver

435.80. If the party ageinst whom & complaint, countercom-
plzint, or cross-complaint has been filed fails to obJect to the
pleading, either by demurrer or answer, he is deemed to have
waived the objection unless it is an objection that the court has
no jurisdiction of the subject of the cause of action alleged in
the pleading or an objection that the pleading does not state

facts sufficient to constitute = cause of actlion.

Comment, Section L435.80 is the same in substance as former Code
of Civil Procedure Section 43k except that Section 435.80 extends the

rule to objections to countercomplaints and cross-complaints.
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§ Luo.10

Article 2.. Denials and Defenses

§ 440.10. "Material allegation" defined

kh0.10. A material allegation in a pleading is one essential
to the claim or defense snd vhich could not be stricken from the

pleading without leaving it insufficient.

Comment. Section L40.10 continues without substantive change the

provisions of former Code of Civil Procedure Section 463.
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§ Lbo.20

§ 440.20, Admission of material allegation by fallure to deny

L1ho.20. (&) Every material allegation of the complaint,
countercomplaint, or cross-complaint, not controverted by the
answer, shall, for the purpcses of the action, be taken as true.

(b) The statement of any new matter in the answer, in
avoidance or constituting a defense, must, on the trial, be deemed

denied or avoided by the opposite party.

Comment. Section 440.20 supersedes former Section 462 of the Code
of Civil Procedure. It is the same in substance as the former section
except that it requires an answer to & countercomplaint while the Former
section did not require an answer to a counterclaim. The more precise
phrase "denied or avoided" has been substituted in subdivision {b) for
"controverted” which was used in former Section 462. This substitution
adopts the language used in Rule 8(d) of the Federal Rules of (ivil Pro-

cedure and mekes no change in prior Celifornis law.
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§ hho.30

§ 440.30. Form and content of answer

440,30. (a)} The answer to a complaint, countercomplaint,
or cross-complaint shall contain:

(l) A general or specific denial of the material allegations
of the complaint, countercomplaint, or cross-complaint denied by
the party filing the answer.

(2) A statement of any new matter constituting a defense.

{b) 1If the complaint is not verified, a general denial is
sufficient but only puts in issue the material allegations of the
complaint, countercomplaint, or cross-complaint. Except in justice
courts, if the complaint is verified, the denial of the allegations
mist be made positively or according to the information and belief
of the defendamt.

(c) If the person filing the answer is without knowledge or
information sufficient to form a belief as to the truth of an
allegation of the complaint, countercomplaint, or cross-complaint,
he may so state and this has the effect of a2 denial of the allega-
tion.

(d) The denials of the allegations may be stated by:

(1) Reference to specific paragraphs or parts of the complaint,
countercomplaint, or cross-complaint.

(2) Express admission of certain allegations of the complaint,
countercomplaint, or cross-complaint, with a general denial of all

of the allegations not so admitted.
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§ 440.30

(3) A denial of certain allegations upon infeormation and
belief, or a denial of certain allegations by stating that the
person Tiling the answer is without knowledge or information
sufficient to form a belief as to the truth of the allegations,
with & general denial of all allegations not so denied or

expressly admitted.

Comment. Section 440.30 is the same in substance as former Code
of Civil Procedure Section 437 except that it has been broadened to
apply to countercomplaints and cross-complaints.

Subdivision (¢) uses language taken from Rule & of the Federal
Rules of Civil Procedure. The language of the federal rule will permit
more conegise pleadings and will aveoid highly technical requirements that

may trap an unwary pleader. See, e.g., Oliver v. Swiss Club Tell, 222

Cal. App.2@ 528, 35 Cal. Rptr. 324 (1963).
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§ 44o.Lo

§ LLO.40. General denial where amount involved $500 or less

440.40. In any action on which the demand, exclusive of
interest, or the value of the property in controversy does not
exceed five hundred dollars ($500), the defendant at his option,
in lieu of demurrer and other answer, may file a general written
denial verified by his own cath and a brief statement similarly
verified, of any new matter constituting & defense or counter-

complaint.

Comment. Section 440.40 contimes without substantive change the

provisions of former Code of Civil Procedure Section 437b.
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§ Lho.s50

§ 440.50. Pleading exemption from liability under insurance policy

440,50, TIn an action to recover upon & contract of insurance
wherein the defendant claims exemption from 1iability upon the ground
that, zlthough the proximate cause of the loss was a peril insured
against, the loss was remotely caused by or would not have cccurred
but for a peril excepted in the contract of insurance, the defendant
shall in his answer set forth and specify the peril which was the
proximate cause of the loss, in what manner the peril excepted con-
tributed to the loss or itself caused the peril insured against,
and if he claim that the peril excepted caused the peril insured
against, he shall in his answer set forth and specify upon what
premises or at what place the peril excepted caused the peril

insured against,

Comment. Section 440.50 is the same as former Code of Civil Pro-

cedure Section 437a.
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§ 4k0.60

§ 440.60. Recovery of personal property

L440.60. When, in an action to recover the possession of
personal property, the person making any affidavit did not truly
state the value of the property, and the officer taking the
property, or the sureties on any bond or undertaking is sued for
taking the same, the officer or suretles may in their answer set
up the true value of the property, and that the person in whose
behalf said affidavit was made was entitled to the possession of
the same when said affidavit was made or that the value in the
affidavit stated was inserted by mistake, the court shall disre-
gard the value as stated in the affidavit and give judgment accord-
ing to the right of possession of said property at the time the

affidavit was made.

Comment. Section 440.60 is the same as former Code of (ivil Pro-

cedure Section 437d.
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§ 440,70

§ 440.70. set-off

440.70. {(a) Where cross-demands for money have existed
between persons under such circumstances that, if one had brought
an action against the other, a counterclaim could have been set
up in a countercomplaint, the two demands shall be deemed compen-
sated, so far as they egual each other, and neither can be
deprived of the benefit thereof by the assignment or death of
the other.

(b) If one person described in subdivision (a) brings an
action against the other person described in that subdivision,
nothing in this section makes the cross-demand which the person
against whom the action is brought has against the person bring-
ing the action & defense subject to waiver if not raised in his

ansver.

Comment. Section M40.70 continues the substance of former Code
of Civil Procedure Section 440. Section 440.70, however, is expressly
limited to cross-demands for money, thus preserving the historical pur-
poses of the statute. See generslly Comment, 53 Cal. L. Rev. 224 (1965).
Subdivision {b} is new and is designed to eliminate any possible incon-
sistency between Section 440.70 and the compulsory countercomplaint

provision (Section 426.30).
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§ k45,10

Article 3. Motion to Strike

§ 445,10. Motion to strike complaint, countercomplaint, or cross-complaint

kh5.10. (a) As used in this section, "complaint" includes
a countercomplaint or cross-complaint.

{b} A party, within the time he is allowed to answer a com-
plaint, either at the time he demurs to the complaint, or without
demurring, may serve and file 2 notice of motion to strike the
whole or any part of the complaint. The notice of motion to strike
shall specify a hearing date not more than 15 days from the filing
of the notice, plus any additional time that the party, as moving
party, is otherwise required to give the other party. If a party
serves and files such a notice of motion without demurring, his
time to answer the complaint is extended and no default may be
entered against him except as provided in Section 585 and 586,
but the filing of such a notice of motion does not extend the

time within which to demur.

Comment. Section 445.10 continues the substance of former Code of
Civil Procedure Section 435 except that it is extended to cover counter-

complaints and cross-complaints.
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§ L46.10

Article 4. BSummary Judgment

Comment. This artlicle continues without substantive change the

provisions of former Code of Civil Procedure Section 437c.

§ 446.10. Definitions

446.10. As used in this article:
a "Action" includes all types of proceedings.
bs

{b} "Answer" ineludes countercomplaints and cross-complaints.
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§ 4h6.20

§ 446.20. Motion for summary judgment

45,20, (a) In superior courts and municipal courts if it
is claimed that the action has no merit, or that there is no
defense to the action, on motion of either party, after notice of
the time and place thereof in writing served on the other party
at least 10 days before such motion, supported by affidavit of any
perscn or persons having knowledge of the facts, the answer may be
stricken out or the complaint may be dismissed and judgrent may be
entered, In the discretion of the court unlegs the other party, by
affidavit or affidavits shall show such facts as may be deemed by
the judge hearing the motlion sufficient to present a triable issue
of fact. A judgment so entered is an appealable judgment as in
other cases.

{b) If it appears that the defense applies only to a part of
the plaintiff's claim, or that a good cause of action does not
exist as to a part of the plaintiff's claim, or that any part of
a claim is admitted or any part of a defense 18 conceded, the court
shall, by order, so declare, and the claim or defense shall be
deemed established as to so much thereof as is by such order de-
clared and the cause of action may be severed accordingly, and the
action may proceed as to the issues remaining between the parties.
As used in this subdivision and in Section 446.40 "plaintiff's

claim" includes a counterclaim or cross-complaint. No judmment
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§ 446.20

shall be entered prior to the termination of the action but the judsment
in the action shall, in addition to any matters determined in such actiocn,
award judgment as established by the proceedings provided for in this
subdivision., A4 judgment entered under this subdivision is an appealable

Judgment as in cther cases.
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§ Lb6.30

§ L46.30. Affidavits in support of motion

445,30, The affidavit or affidavits in support of the motion
must contain facts sufficient to entitle plaintiff or defendant to

a judgment in the action.
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§ 46,50

§ 446,450, Affidavits in opposition to motion

46,40, The affidavit or affidavits in opposition to the
motion shall be made by the plaintiff or defendant, or by any
other person having knowledge of the facts, and together shall
set forth facts showing that the party has 2 good and substan-
tial defense to the plaintiff's claim or to a part thereof or

that a good cause of action exists on the merits.
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§ Lh6.50

§ 4k6.50. Reguirements for affidavits

456,50, The facts stated in each affidavit shall be within
the personal knowledge of the affiant, shall be set forth with
particularity, and each affidavit shall show affirmatively that
the affisnt, if sworn as a witness, can testify competently there-
to. When the party resisting the motion appears in a representa-
tive capacity, such a&s 2 trustee, guardian, executor, administrator,
or recelver, then the affidavit in opposition by such representative

may be made upon his informstion and belief,
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§ 4hb.60

§ LL6.60. Time not extended

Lhé . 6C., The filing of 2 motion under this article does not
extend the time within which & party must otherwise file an

answer, Gemurrer, or motion to strike.
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§ Lé2

Sec. 11, Section 462 of the Code of Civil procedure is repealed.

hep+--Every-material-ntlegation-ef-the-ecgpiainty-Rot-eentreversed
by-the-anewery-muessy-for-the-purpenes-af-the-aeticny -be~taken~-as-~-true;
the-ptatemenb-ef-any-nevw-mabber-in-the-anpwery~-in-averdanes ~o¥ -eens bt~
tuiipg-a~defonse-eP-ecuRber-elainy -Rusty -eR-the-trialy-be-deened

eerbroverted-by-the-oppesite-partys
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§ 63

See. 12. Section U463 of the Code of Civil Procedure is repealed,
L&3.--A-material-allegatien-in-a-pleading-ic-one-essential-te-the
elsin-o¥-defensey-and-which-eould-nek-be-chricken-£fromn-the-pleadiang

witheut-leaving-it-insuffieient~

-69-



§ 465

Sec. 13. Section 465 of the Code of Civil Procedure is repealed.

L5 +~-ALl-pleadinge-subsequent -te-she-eomplainty-must -be-filed
with-she-eterk-o¥-judge;-and-eopies-sheresf-perved-upon-She-adverse
party-or-hio~abbarney:-previdedy-that-in~-aetienc-in-justige~eouricy
vher~the-giopdings-are~aFaty-aR-cREFy-af~thedir-cubsbarea-tn-5ke

desket-ig-suffiatont~
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§ b71.5

Sec. 14. Section 471.5 is added to the Code of Civil Procedure,
to read:

471.5. If the complaint is amended, a copy of the amendments
must be filed, or the court may, in its discretion, require the
complaint as amended to be filed, and a copy of the amendments or
amended complaint must be served upon the defendants affected thereby.
The defendant must answer the amendments, or the complaint as amended,
within ten days after service thereof, or such cther time as the court
may direct, and judgment by default may be entered upon failure to

answer, &s in other cases.

Comment. Section 471.5 is the same as former Code of Civil Procedure

Section 432.
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§ 1048.5

§ 104B.5. Transfer to ancther court for trial when cross-claim severed for
trial

Sec. 15. Bection 1048.5 is added to the Code of Civil Procedure,
to read:

1048.5. If a cause of action alleged in a cross-complaint, other
than one described in Section 429.80, is brought solely against a
person or persons who were not previously parties to the action before
the court and such cause of action is severed for trial under Section
1048, the court msy, in its discretion, in the interest of justice,
transfer the cause to ancther court which wculd have had subject
Jurisdiction over it had it been asserted as an independent action.
The court to which the transfer is made shall deal with the matter as

if it had been brought as an independent actiom.

Comment. Section 1048.5 is added to permit the court not only to sever
matters for trial, but to sever matters into two independent acticas in
order thet it may then transfer part of the originel action to ancother court.
The power is limited strictly to a nonimpleader cause of action alleged in
a cross-complaint against a person who is & stranger to the action. Once
such & cause of action is severed for trial, so that any advantages of
original joinder are lost, it may be unfair for the court to retain such an
action. If so, the severed cause should be sent to the most convenient court
having jurisdiction over it. Thus, if the cause alleged in the cross-complaint
if brought as an independent proceeding would be cone cognizable in muniecipal
court, it shall be transferred to a municipal court most convenient to the
parties, even though the coriginal action 1s cne in & superior court.
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§ 389

STATUTE DRAFT

JOINDER OF PERSONS NEEDED FOR JUST ADJUDICATION

Section 1. Section 389 of the Code of Civil Procedure is repealed.

[389. A person is an indispensable party to an action if his
absence will prevent the court from rendering any effective judgment
between the parties or would seriously prejudice any party before the
court or if his interest would be inequitably affected or Jeopardized
by a judgment rendered between the parties.

A person who is not an indispensable party but whose jolnder would

enable the court to determine additional causes of action arising out

of the transaction or occurrence involved in the action is s conditionally

necessary party.

When it appears that an indispensable party has not been jolned,
the court shall order the party asserting the cause of action to which
he is indispensable to bring him in. If he is not then brought in,
the court shall dismiss without prejudice all causes of action as to
which such party 1ls indispensable and way, in addition, dismiss without
prejudice any cause of sction asserted by a party whose failure to
comply with the court's order is wilful or negligent.

When it sppears that a conditionally necessary party has not been
joined, the court sheall order the party agserting the cause of action
to which he is conditionally necessary to bring him in if he is subject
to the Jjurisdietion of the couwrt, if be can be brought in without undue
delay, and if his joinder will not cause undue complexity or delay 1ln

the proceedings. If he is not then brought in, the court may dismiss
-73-



§ 389

without prejudice any cause of action asserted by a party whose failure
to comply with the court's order is wilful or negligent.

Whenever a court makes an order that & person be brought into an
action, the court mey order amended or supplemental pleadings or a
cross-complaint filed and summons thereon issued and served.

If, after additional conditionally necessary parties have been
brought irn pursuant to this section, the court finds that the trial will
be unduly complicated or delayed because of the number of parties or
causes of action involved, the court may order separate trials as to

such parties or meke such other order as may be just.]

Sec. 2. Section 389 is added to the Code of Civil Procedure, to
read:
enact substance of Rule 19 of the
Yederal Rules of Civil Procedure
{attached)

Note: TFederal Rule 19 is a comprehensive provision governing mandatory
Joinder of parties which has at its core the basic idea that s person should
be required to be Jjoined as a party only 1f hls absence may result in injustice
to him or to persons already before the court. Simple convenlence is not
sufficient ground for mandatory Jjoinder. Section 389 on its face requires
joinder of persons whenever it would enable the court “"to determine additional
causes of action arising out of the transaction or occurrence involved in the
action’ before the court. The Law Revision Commission, which drafted the

language of Section 389, never intended it to be as broad as it reads.
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PARTIES Rule 19

Rale 19.

JOINDER OF PERSONS NEEDED FOR JUST ADJUDICATION -

(a) Persons to be Joined if Feasible. A person who is subject
to service of process and whose joinder will not deprive the court
of jurisdiction over the subject matter of the action shall be joined
as B party in the action if {1} in his absence complete relief can-
not be nccorded among those already parties, or (2) he claims

- an interest relating to the subject of the action and is so situated

that the disposition of the action in his absence may (i) as a
practical matter impair or impede his ability to protect that
interest or (ii) leave any of the persons slready parties subject
to & substantial risk of incurring double, multiple, or otherwise
inconsistent obligations by reason of his claimed interest. If he
has not been so joined, the court shall order that he be made
a party. If he should join as a plaintiff but refuses to do so, he
may be made a defendant, or, in a proper case, an Involuntary
plaintiff. If the joined party objects to venue and his joinder
' 59




£

~—

Rule 19 RULES OF CIVIL PROCEDURE

would render the venue of the action improper, he shall be dis-
missed from the action.

(b} Determinztlon by Court Whenever Joinder not Feasible.
I a person as described in subdivision (&) {1)-(2} hereof cannot
be made a party, the court shall determine whether in equity and
good conscience the sction should proceed among the partles
before it, or should be dlsmissed, the absent person being thus
regarded as Indispensable, The factors to be considered by the
eourt include: first, to what extent a judgment rendered in the
perso’s absence might be prejudicial to him or those already
parties; second, the extent to which, by protective provisions in
the judgment, by the shaping of rellef, or other measures, the
prejudice can be lessened or aveided; third, whether a judgment
rendered In the person's absence will be adequate; fourth, wheth-
er the plaintiff will have an adequate remedy if the action is dis-
missed for nonjoinder. ,

(c) Pieading Reasons for Nenjoinder, A pleading asserting
a claim for relief shall state the names, if known to the pleader,
of any persons as described in subdivision {(a} (1)—-(2) hereof whe

are not joined, and the reasons why they are not joined. -

(d) Exception of Class Actions. This rule is subject to the pro-
vigsions of Rule 23. '

As amended Feb. 28, 1966, off. July 1, 1966.

Notes on Amendmants o Faderal Rute 19

I*rior to 1064, Rule 10 read as follows:

{n} Noctssary Joinder. Sublect to the proviglona of Bule 23 and
of subdivislon (b) of this rule, porsons having a joInt Intercst shall be
made partice and be joloed on the same side as plajntiffs or dcfond-
antg. When n person who should Join as e plaintiff refuses to do so,
hre may be made n defendant or, In proper casca, an involuntary plain-
tife, !

(dy Effsct of Fallure to Joln. When prreona who are bhot indls-
penshhle, but who otight to e parties i complote rellef 1s te be pe-
corded betwoen those nlready partles, have net been made partica and

- are subject to the Jurisdiction of the court as to both rerviee of proce
es3 and venue and ean be made partics without depriving the court
of juripdietlon of the partics before It, the eonrt shall order them
suminoned to anpene 1 the actlonr. The conrt in itx dlseretion may
procendd In the notlon withont making sach persons parties, 1f its ju-
risflictlon over them as to eithee service of process or yemx enn he
acqulred anly by thelr consent or voluntary appearance or if, though
they ore sulideet to e Jurladiction, thelr Joinder would deprive the
court of Juriadletlon of the parties betore 1t ut the Judgment ren-
dered thereln docs not affeet the rights or Nabitittes of nbeont porsons,
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(c) Same: Namos of Omiticd Persons ard Reasons for Nen-Jolader
10 be Plordod, In any pleading in which veliet 13 asked, the pleader
shadl set forth the nanex, 1f knowa ta Lim, of persons who ought to
Be partles £ complete velfef Is to be accorided hetween thoxe alresdy
partice, it who ane aog Joboed, mmd shall kinte why they ave omitied.

Th Advisory Cotnnitteoy notml the siierntions as follows:

Whenever fonsilile, (he persons matorinly Interested I the subject
af an actliog—see the imora detadlod doseription of these persoua In e
dircwrslon of new snindiviglen () wkowv—shiould be jolned as partion
o that they mny be heard and o ecosgplete Qlkgwltion made.  When
this cemprvheusive Jolnder cavnot be accomplinbied—a situation which
iy be encounteped In Pedernl concts beensse of mitatlone on kervs
lee of process, subject maiter Jurlsdiction, and venue—the ease shoukl
he oxmnioed pragmatlenlly and s cieice made between the alterna-
thves of procceding with the actlen In the alsence of parteniar in-
terested personk, aind diemisalng the action.

Sven B otho eouct I3 adstaken In fta decision to procced in the ab-
sone of af lonterestod Lersomn, 1 does not by that token doprive iteell

et the pewer fo adjudicaie as between the parhios already before it

throngh propor sopvice of procese,  But the courd can make o lognlly
bindiing sdjntication enly betweon the parties actunlly jolned in the
action, It lz frue that an adjudication botween the partics hefore
the court may on occasion adverscly affoet tho abscnt person as &
practical matipe, or leave 5 parsy exposed te a lnter loconsistent ro-
covery by the sbsent person. These are factors which shouki be con-
ahjered In deelding whether the actlon should proceed, or should
rather be dismissod: but they do not themeclves negate the court's -
power to adindicate as betwieen the partica who have been Jolned.

Defects in the Original Rule i
The foregoing propesitions were well understood in the older equity

'pmctice, ree Hazard, Indiapenacble Pardy: The Historicel Oripin of

& Procedural Praatom, 61 Colum.I.Rev. 1254 (1021), and Rule 19 could
be and often was applied In consonsance with them. But expericnco
showed that the rale waa defective In Its phrasing ahd did pot point
clearly to the proper basts of decision,

Tertual defecta, * * *

{2) The word “indispensable,” appesring In original subdiviston (b},
was apparentliy futcnded as an inclusive referonce to the intercsted
persons In whose albsenee It woeuld be adviaabic, all factors having
loen consldored, to dismiss the antion.  Yet the sentence impiled that
there might be interostedd persons, not “Ihdispensable,” in whose
ebeenee the action ought siso to be dlamissed. Further, It sccomed
st lcast superficlaliy plangible to oquate the word “indispeasable”
with the expressiol “having a Joint interost” appearing 1n subdi-
vision {g). * <+ * Ryt persons Lolding an Interest technically
“joint* are not always so miated to an gction that it would be unwise
to procend without Jolning eil of them, whereas persons holding an
interest hot techinically “joint” may have this relation to an action.
Sce Reed, Compulaory Joinder of Pariies in Cloil Actions, 55
Rev. 327, 358 £, 483 (1857). :

€., Fop b M 68 S1at.Supp, AR5 61
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(3) The ose of “indlznenuable” and “foint interest” in the conbext of
original Rule 10 directed attentlon to the technlesl or abstract char
acter of the rights or obligations of the persona whose joinder was in
queetion, and correspondingly distracted attention from the pragmatie
considerntionms which alwuid he controliing.

(4) The original rule, in dealing with the feagiblliity of joining a
porzon as a party {o the action, besides referring to whether the pen
son was “subiect to the Jurisdletion of the court as to both servies
of process and venne," spoke of whethor the person could b made &
party “without depriving the court of jurisdiction of the partics he-
fore it" The second fquoted expression wsed “jurisdiction™ in the
sense of the competence of the court over the aubject metter of the Ac-
tion, and in this sense the expression was epi. However, by a fa-
miliar confeston, the expression seems to have suggested to some that
the abwenee from the Inwsuit of 2 person whe was “indlapensabie™ or
“wheo ought to be {a] partiy]” itsell deprived the court of the power
to adindicate ns Lotween the parties already joined. * * ¢

Failure m point kv correct banis of doefvion, The sriginal rule dld
not stato affirmatively what foctore were relevant in declding wheth-
er the action ghonid proceed or he dismissed when Jolmder of inter
eatid persons was fnfonsible.  In somoe lustances courta d1d not nnder-
teke the relevant Ingulry ve woere minted by the *Jurladletton™ fallaey.
In other fnstances there wiw mdue preoecuspation with nlstract clas-
alflentions of righte or obligntlons, as againet coastderntion of the
particular conscquences of proceeding with the actlon and the ways
by which these cansequences might be amellornted by the shaping of
fieal relief or ofher precantions.

Although these Aifficuitles ecannot be sald to have been general,
analrels of the cnses whowod that there was good reason for nttempt-
Ing (o strengthen tho role, » % ¢

The Amended Ruls

Now subdiviaion [a} Acfines the persons whese joinder it the action
fa desirable.  Clause (1) stresses the desleadlilty of joining those per-
sons in whese ahsence the court would be obliged to grant partial or
“*hotlaw"” rathier than complete relief to the partles beforo the court,
The interests that ace Deing furthered here are ot only those of the
parties, bt aizo that of the public in avolding ropentidt Irwaolts on
the rame espentlal subjoct maiter. Clnwse {2} (i3 recoznizea the Ime
portnnce of protecting the person whoae joimier ig 1n guroestion Rpeinet
the practical prejudlee to hlin which may arise through a disposition
of the action In his ebsence. Clawse (2) {1} recognlzes the need for
conslilering wheiher p party may be left, after the ndjuidleation, ina
position where n person net folned enn sabfeet hilm to a double or
otherwise inconalstent Unbllity. Sce Rood, sepra, 63 Mich.L.Rev, at
380, 4R ¢ v -: -

If a person ns described In subdivislon (o} (1}~{2) la amenable to
servieo of process and his Jolnder would not deprive the court of jurle-
diction in the scnee of competence over the action, he should be Joined
ak a party: and if he has mot beoen joined, the court ahould order
him {o ba brourht luto the setion. If o party jolned has o valld ob-
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Joction to the venue picd choosps to nascrt i, hoe wili be dismlssed fram
tae netivin

Hubdivinion (b}, When a person ay described in snlslivision {2} {i)-
{2} cannot bo made o party, the court Is to dotenntae whother IR
equity rnd good conscience the action sbhould procesd among the pars
tics alrendy hefore it, or should be dismissed. That this decislon la
to be mnde In the light of pragmatic couslderations haz often heon pe
knowledred by the convts, Boee RZoog v. Teras Co, 23 ¥.0d4 171 {24 CIr.
UL ceri. denled, 277 U.B DBET {1028); Niles-liement-Pond Co.
v. Fran Mowlders' Union, 254 U.8, 77, 80 GP20). The subdivision sets
out four relevant conslderations drgwn from the experience revesled
in the declded casen, The factors are to a certnin extent overlapping,
wnif they rre not intended to exciude sther considerations which may
Ue applicabie in particular sltuntions,

The férst facter brings In & conslderation of what 2 judgment in the
action would mean to the absentep, Would the absentee he adversely
nifoctdd in a practical sense, and if so, would the yprejiddice be im-
medinte am! serious, of romote and minor? The possible collateral

- epusequences of the judgment npon the periies alresdy joined are nlso

to be appraised.  Would any party he exposed to & fresh action by the
absontoe, and i 8o, how sorious is the thrent? * * *

Thie eecond factor calls attention to the measurcs by which prejudlee
may be avertod or lessened. The “shaping of rellef™ is a familier ex-
pedlent to thla end.  Sce, £, g, the award of money damages in lieu of
apecitie relief where the laiter might affect an absentee adversely.
Ward v. Deayers, 203 724 72 {D.C.CIre. 1063y *» +

The tAird factor--whether an “adegoate” judgment can be rendered
in the abscnce of a given person—calls attentlon te the extent of the
relief that ean be accorded among the partios Joined, It meshos with
the other factors, espeelaily the “shaping of relief™ mentlonced uwnder
the seeond factor, & » ’

The fourth facior, jogking to the practical cffecty of a dismniseal, in-
dicates that the court ghould conslder whether there (3 Bny assurane:
that the plaintitf, it dismissed, could sue effectively In ancther forum
whoere better Joloder would e possible, * * ¢

The subdivigion uses the word “Indispensable” only In a conclusory
scnse, that is, a person la “regerdeil as indlapensable” when be cannot
be made o party and, upon consideraiion of the factora above-rnen-
tioned, It is determined that in his absence it would be preferable to
dlsmiss the action, rather than te rotain it

* &

Snbdivision () paralleis the predecessor subdivigion (¢} of Ruie 18,
In some sltuations it iay be desirable to advise & person who has not
been jolned of the fact that the actlon is pending, and in particular
ckBes the court In ite discretion mey [tself sonvey this information by
dirceting m letter or cther Informal ootice to the absentee.




TN

10% TIVIL ACTIONS—PLEADINGS Sec. 426

Chap. 4. Acwewer, §437:447%,

Chep., 5. Demurre 0 Answer oe Counterclaim,
B44)-444, _

Chap. 6. Verification of Pleadings. §456.

Chap. 7. Genersl Rules of Pleading. §4¥2-467.

Chap. & Varfance—Mistekes in Pleadings and
Amendmants, 8489475,

CHAPTER 1
IN GHNERAL

P

Diefined. §420.
Forma and vules of pleading. #421.
Purminsble pieadings snumecnted, §422.

§420. Defined.—The plezdings are the
formal allegations by the parties of their
respective claima and defenses, for the
fudgment of the court. Leg.H. 1872,
4A.nne. CCP 420; WP, p. 975 ¥ (Cal]24

McK.D. Pleading §1.

§421, Forms and Rules of Pleading.—
The forms of pleading in civil actions, and

1

“the rulez by which the sufficiency of the

pleadings is to be determined, are those

prescribed in this code. LegH. 1872,
Anno, CCP 421 WP, p. 975; 35 Cal]. 3 16,
MR D. Pleading §5.

Foems CCP 421: Cal. P&A, Actions & §
Proc., p. 18. ' pet

§422, Permissible Plesdings Hnumer
sted.—The only pleadings allowed on the
part of the plaintiff are;

t. The complaint;

2. The demurrer to che answer;

3. The demurrer to the cross-complaint;

4. The answer to the cross-complaint;

And on the part of the defendant:

1. The demurcer to the compiaint;

2. The answer;

3. The croascomplaint;

4, The demurrer to the anwwrer to the
cross-complaint.

(In (17 justice courts {21 the pleadings
are not required to be in any particolar
form, but must be such asr to enable a
person of common understanding to know
what is intended; it [3] justice courts, the
pleadings may, except the complaint, or
cross-complaing be oral or in writing; need
not be verified, unless otherwise provided
in this title; if in writing, must be fled
with the [4] judge; if oral, an entry of

eir substance must be made in the
docket.} Leg.H. 1872, 1907 p. 705, 1933
ch. Ta4, 1951 ch. 1737

$422, 1951 Deletea. 1. justices’ L. of
Clat B 3, such justices® 4. justice

See note to §17 zhove.

See note (200) preceding Section 372,

Anpe, QUP 422¢ WP, pp. 979, 1102, 1109,
1467; 3% Cal].2d 20, 187, 319, 489-490,

McR.D. Pleading §81 et seq,

Farms CCP 422 Cal. PIRPr, Ans. & Coune
tercl,, Form 17, Caption, Forms 7, 1317, 101
102, 1%, 116, 120.122: Cal. P&A, Actions
Spue, Proc, p. 19; Apend, & Suppi. Plea, p.
Ans, & Countercl, p. 7; Complaint, g, &6: Law
& Motion Proc., pp. 6, 31; Motioos, p. 7.

CHAYTER 2
COMPLAINT—JOINDER OF CAUSES

brrr———

A first plnading. §423.

Contents, §426. . s

Information to be finnished on Eling of divorcs,
aunuiment, or separats maintensnce action.

D sction—Coniente of complaint. §426c.
jnmdm §427.

§425. As First Plesding, — The - first
pleading on the part of the plaintiff is che
complaint. Leg.H. 1572,

“all\nno. QCP 42%: W.P. o, 1207; 39 Gal]2d
McE.D. Pleading §48.

Porew COP 425 Cal. PlaPr, Caption, Formse
12, 13, 83-84; Cal, PRA, Abste, p. 13; Comr
plaizt, p. §; Demur, p. 200

§426. Contentw. — The camplaint must
contain: ‘

1. The title of the action, the fame of
the court and county, and, in municipal
and {1} justice courts, the name of the {2)
plicial district, in which the action is

ught; the names of the parties to the
action;

2. A statement of the facts constituting
the cause of action, in ordinary and con-
cise language;

3, A demand of the relief which the -
plaintif claims. If the recovery of money
or damages be demanded, the amount
thereof must be stated: provided, that in -
{3} justice courts, a copy of the account,
note, bill, bond, or instrument upon which
the action is based is 2 suficient complaint.
If the damand be for relief on account of
the alleged infringement of the plaintiff®s
rights in and to m literary; artistic or intel-
kectoal production, there must be astached
to the complaint & copy of the production
:zd to which o;hi infrmg&m;lntfn:s claimed

a copy of the infringin
duction. IE, by m::f:g of bulk or t!EeP;:
ture of the production, it is not practicable
to attach & copy to the complaint, that fact
and the reasons why it is impracticable to
sttach a copy of the production to the
cecaplaint shall be alleged; and the coust,
in connection with any demurrer, motion

or other proceedings in the cause in which



Sec. 4262

s knowledge of the contents of such pro-
duction may be necessary or desirable, shall
make such order for & view of the produc-

tion not attached as will suit the conveni--

ence of the court, to the end that the con-
tersts of such rmdumm may be deemed
to be a part of the complaint to the same
extent and with the same force w though
such production had been capable of being
and had been attached to the complaint.
The attachment of any such production in
accordance with the provisions hereof
shall not be deemed & making public of the
production within the meaning of Section
983 of the Civil Code. LegH. 1872, 1933
ch. 744, 1947 ch. 481, 1951 <h, 1737,

B426, 1951 Deleten and Loy 1. justices
1. city, town or judicial township Y. jostices’
courts of Clams B The word "justice’" was subh-
stiteied for deleie one; the wortde “judical dix
trict” for delete two; and ithe words “justice
courts” for delete three. Remaining bold type
added 1947,

See note to 517 above.

See note (200) preceding Secvion 372,

Annp. TCP 426: WP, pp. 978, 1139, 1141,
1178, 1207-1209, 1316-1217, 1239, (324: 1
B.AJL fnen, 173 1 Calj2d 69%; % Cal])2d
131, § Cal]2d 676; 11 Cal}.2d 788, 710711,
39.Cal.].2d 50, 113-114, YX6-117, 115-138, 489,

McE.D. Pleading 5848.92,

Forrus CCP 426: Cal. Pi&Pr, Capticn, farms
12, 15; Complaint, Farm 1; Inj, Porm I; Lit
Prop,, Forme 1, 2, §, 7, £ Prayer, Form {;
Cal. PRA, Complaint, pp. 6, T: Law & Motien
Proc, p. 6; Lit. Prop., pp. 2-11: Motions, pr-
79, 12, 13, 39, 47, ¥&; Prob., pp. 21, 61, 6%, 70,

§426a. Information to Be Fumished on
Filing of Divorce, Annulment, or Separate
Maintenance Action.—In [1] a proceeding
for 2] dissolution of marriage, legal separa-
tion, or for 2 declaration of void or veidable
matriage, there shall be furnished to the
county cletk by the [3] petitioner at the
time of filing of the {’:‘j g):tition, or within
10 days thereafter and befors the date of
the first hearing, that information, re-
quired to be collected by the State Registrar
of Vital Statistics, in the manner specified
under Chapter 6.5 {commencing with Sec-
tion 10360) of Division 9 of the Health
and Safety Code. The cleck shall accept
the {7} petition for filing, whether or not
said information is then fuenished. At any
time after the filing of the [6] petition, the
{'7] respondent may also fuenish such infoe.
mation, whether or not it has been fiest fur.
nished by the [8] petitioner, The clerk shaf!
take all ninisterial steps required of him in
the [9] proceeding, whether or not such in-
formation has been furnished; b the clerk
shall advise the court, at the time set for
any hearing, if at such time no party has
furnished such: information. In such cuses,

CODE COF CIVIL PROCEDURE
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the court may dedine to hear any matter
encompassed within the [10] eding if
good cause for sich failure o éumiﬁh infor.
mation has not been shown,

The court’s inquiry in such cases shall
bé confined solely to the guestion of the
existence of good cause for not furnishing
the information; and such report and the
comntents thereof shall not be admisstble in
evidence and shall not be furnished to the
court. LegH. 1983 p. 232, 1965 ch, 1893,
effective from January !, 1966 until De-
cember 11, 1969, 1969 ch, 1608, operative
Janmuary 1, 1970,

g435a. 1969 Deletza and Lep. 1. o action
2. dwvorce, antulment or maintensnce
3, & plainuf 4. inittal! complaint 5, 6. complaint
7. defencant 9, 10, action

Added "2 proceeding”™ at {17]: “dissolution of
marriage, lepal separanion, or for 2 declaration
of void or voidable marsiage™ at [2); “petitions
e at [13, [[:}: “petition™ at [§1, ]fﬁr"iéf'

I remaining hold type relates o earlize egia:
iative history below,

§426a. 1965 Dwleter and Leg, Before the
196% amendment the section resd a1 follows:

In ar actien for divorce the complaint must
sev forth, for the atadistics required to be col-
lected by the State bureau of vital stadistics,
among other matters ue near as can be ascerrained
the following facts:

1. The Siate or country in which the parties
were mutried. . ’

2. The date of marringe.

3. The date of separztion.

4. The number of yearr from marriage o
seDRration, .

5. The nimber of children of the marsiage, if
any, and if nons, a statement of that fact.

The naraes of the minor children.

The deleted requirements an to contents of a
diverce coruplaint are now found in §426¢ below,

Note: For detziled requirements conceming
the filing of information in eonnection with com-
plaints and judpments in sctons for annulment,
divorce, and legal separation, see Civil Code
5589, 134; Covernmen: Code 526859 Health
:Bnga fety Tode §HI0000.1, 10380-10371,
1 B

Anno, QCP 4260: W.P. pp. 1208, 1442, 1447F;
16 Caij.2d 361

MR D, Diivorce and Separation §72.

Forms CCP 426x Cal, PiRPr, Annnl. Mar,
Forms 1-3, 2.5, 6, B, 12 14, 26; Div., Forms 1,
1.9, 1.8, 2: Cal. PRA, éomplaim, p. I

8426b.-—Divorce or Separate Mainte-
mance Action, (Not Necessary to Plead Acts
or Cruefor~—LegH, 1930 ¢h. 333, 1961 ch,
1062, Repealed 1969 ch. 1608, operative
January 1, 1970,

Anno, CCP 4260 WP, pp. 1148, 1203, 1444-
1445, 1847; 18 Cal].2d 367,

W.5. Husband and Wife 85275, 71,

Farma CCP 426b: Cal, PI&Pr, Demur., Form
12: Div,, Forme 34, 36, 44-46, 5%.49; Put. Mar, -
l;z;;m 3; Cat, P&A, Complaint, p. 7; Demur., o.

spondent™ at [7]; “proceeding™ at [9 '
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§426c, Divoree Action—Copteots of
Complaint—In {17 » pmcecdm for [21
dissolution of matriage the [1} petition
must set forth among other mattera <.~.s n2ar
a& can be ascertained the rt\v?omng fares:

(1) The state or country in which the
parties were married,

{2} The date of mardags.’

{3} The date of separation,

{4) The number of years from marriage
ti separation.

{5) The number of children of the mar-
riage, if any, and if none a statcmene of
that fact.

{6} The (47 age and birth date of [§7]
ench minor [67 child of the marriage.

(7) The social security numbers of the
hushand and wife, if avatlable and if not
available, a statement to such cifect. Leg,
H. 1966 1st Bxera. Sess. ch, (87, 1568 ch,
038, 1959 ch. 1608, aperative Jamuary 1,
1970,

§426c. 1969 ‘Delete& and Leg. 1. an action
2. divoree 3. complzing 4. ages 5. the 6. childeen

A&ded a Dro:.eedmg at [1]:° d:csolutmn -:;f
marnaﬁe lrj petition™ at [37; aﬁe

4% e'H.h ar P8 ch:sj of the marnage™ at

61 Al remaining bold type relates to eatlier
legislative history below,

Note: The requirernents ar &5 contents of &
divorce complatnt were foumerly contained in
542& prier to amendment of tha section in

1963,

Fores CCP 426¢; Cel, Pl&Pr, Div,, Form L.

427, Joinder of Causes~—The plain-
tiff may unite several causes of action in
the same complaint, where they all arize
ouat of:

L. Coniracts, cxpress or implied {17,
An action l:-rou bt suant to Section
1692 of the Civil C e shall be deemned to
be an action upon an implied contract with-
in the meaning of that term as vsed iu this
section,

2. Claims to recover specific real prop-
erty, with or withcut damages for the
withholding thereof, or for waste commit-
ted thereon, and the rents and profita of
the same {2},

3. Claims to recover apecific personal
property. with or without damages for the
withholding thereof [31.

4. Claime against 2 trustee by virtee of
a contract or by aperation of law [4].

5. Inpuries ta cguacte:r .

6. Injeries to persen [S7.

7. Injuries to property E?;l

8. Claims arising out of the same trans
action, or transections connected with “he
same subject of action, and not included
within one of the forepoing subdivisions
of this section.

9. Any and all claims for injuries arising
out of a conspiracy, whether of the same
or of Jifferent character, or done at the
same or differgnt timee.

The canses of action 80 united must all
belong to one oaly of these classes except
as provided in cases of conspiracy, and
mugst affect 2ll the parties to the action, and
not require Jdifferent places of trial, and
must be separately stated; but an action
for malicious arrest and prosecution, or
eitﬁer of them, may be united with an ac:
tion for either an injury to character or to
the person; provided, however, that in any
action brought by the tushand and wife,
to recover damages caused by any injury
to the wife, 2li consequential damages st
fered or sustained by the hushand alone,
including lose of the services of his said
wife, moneys expended and indebtedness
incurred by reason of such injury to his
said wife, may be alleged anJ tecovered
without separately stating such cause of
action arising out of such consequential
damages suffered or sustained by the hus
band; provided, further, that causes of ac-
tion for injuries to person and injuries to
property, growing out of the same tort,
may be joined in the same complaint, and
it is not requoired that they be stated sep-
arately. LegH. 1872, 1907 p. 705, 1913
p. 219, 1915 p. 30, 1931 ch 224, 1961 ch.
s8G9,

8427, 1061 Dalstes. 1, %, 3, 4, ¥, 6, rad

Anno, CCP 427: WP, ?p T42-750, 994,
1223-1i29, 1293; 1 B AL Josn, (78 1780, 1
(»31}1{.{ 6"!8 55'5 658-839, 661, 663-604, 469

71, 673 676 681 599; ¥ Cﬂ]'ld 578; B Cal,
}21{ 674 10 Cal}!d 123 124, 'Iﬂ} il (}]]2:'
279; 17 Cal].24 193, 22%; 26 Cal 12d 65; 39
gaf]' 24 126127, 307; 48 Cdl] 42 5 Ca!.}'

McK.D Actions §§35.-71; W.S. Torts §83, 150.

Forms CCP 427; Cal, Pi&Pr, Auto., Forms 1,
3, 4, Complaint, Forms 1, §; Damg., Forms H
28; Demur., Forms 106, 11 Pnyer, Porm 4; Cnl.
P&A Acct A &1 C‘ompla.:nr,p g, Cm:rpl
pg mur., pp. 104, 10%, 107, 109, 192

3*195 !97 19'9251 ,106*"12 !13 220, 124,
235 229, “31, 231 Husban& p. 1471 le.lt.pg
42,

CHAPTER 3
DEMURRER TO COMPLAINT

———e

Groursds for demaorer, §430.

Stag::x;reu: of grouvnds — Answer ot same tma,
1

Jodicial notice, 5431 5

Mg;g.m complaint—Filing aed sevics,

Amiosmmdsnmwincomphim
Waiver by Eatluce mdmwazam 434,

Motion to sirike complaint.



Sac, 430

§430. Grounds for Demurrer. — The
defendant may demur ts the complaint
within the time required in the sunmons to
answer, when it appsars upon the facs
thereof, or from any matter of which the
court must or may take judidal notice,
eithes:

1. That the court has no jurisdiction of
the person of the defendant, or the sibject
of the action,

2. That the pldotif has not legsl capac-
ity to sue;

3. That there is another action pending
between the same parties for the same
cause,

4. That there {2 & defect or misjuinder of
parties plaintif or defendant;

5. That several canses of sction have
been improperly united, or not separately
stated;

6. That the complaint does not state
facts sufhcient to constitute a cause of ug
tion;

[2]

{3]

f41 7. That the complaint is uncertain;
*uncertain,” as wsed herein, indodes mo.
biguous and unintelligible:

{57 9. That, in actions formded upon g
conteact, it cannot be ascertained from the
cotmplaint, whether or not the contract iy
written or oral. LegIL 1872, 1307 p. 704,
1939 ch. 446, 1967 ch. ¥12, 1968 ch. 307,

$430. 1968 Leg. Added bold cype in Hrst

f’:ragraph. Remaining boid type relates to snrlizr
gislative history below.

3430, 1967 Pelotes and Yag, 2. 7. That
the complaint is smbiguous; 3. 8. That the
complaint i unintelligivle; §1] 4. ¢ ¥ 10

Eliminated former subdivisions T and B, sub-
stituted ~7" for deiete 4, V'8 For delete T und
added bold eype in renunbered scbdivision T,
Remaining bold type in section and deiete and
bold type contained in 1967 deleizz ere from
1939 emendment.

430, 1939 Delster. 1. or,

Ango, CCP 430: W.P. pp, 977, 144%, 1449,
14TL, 14761477, 14801481, (4B3-1487, 1439,
1481, ISFL, 19546, 1459, 1567 1 Callld 34,
3B, 42, %9, 76, 586; 3 {alf.id 626; 10 Cal]2d
£24; 3% Cal ] 3d 6%6; 32 Cal].2d 26%; v7 O,
2d 410, 413; 39 Cal].2d 183, 187, 1931.154,
201, 104-207, 209, 211, 214, 321, 231, 491,

MeE.D. Fleading $58G-%4,

Forms CCP 430: Cal. PIXPr, Abate, Forms
1.4, 1115, 1721, 23, 37; Adv. Pors, Form 0y
Alleg., Pormae 73-30: Assn. & Club, Porma 24
29: Auic., Forwa 1: Besuty, Ferm 18: Bwid,
Contr., Form 12 Claim & D, Forn 16; Coe-
tract, Porm 24; Demur, Forms 1413 Tabog,
Form 44; Landiord, Forms 14, i%: Libel, Forms
12, 1%; Lim., Actn, Form 19 Mand, Ferm 9:
HNutary, Porm 3; Partner., Porms 24, 11 Proh,
Forme 43, 68; Rer jud, Farm 1, Cul, PRA,
Abate, po. 1%, 19, 23, 26, 19, 31, 34, 19, 8%,
9295, 107, 110-31%, Y20, 134, 133, 141, 143,

CODE OF {IVIL FROCEDIRE

108

144, 19%, 161, 203, 208, 211; Accord, pp. 5.
£, Accig., pp. 7. 13, 31, T, 30; Alc Bev, pg;
4, & 61, 67, Ary., pp. 33, 3% Brokem
Blemen., pp. 14, 16, 25, 33, 76; Civ, Rights, pp.
1%, 16, W, Chan & Rep. Actiors, p. 5, 7. &,
2. Com, Count, pp. 9, 10, &7, 1%, 16, 23
Comum. Paper, pp. 36, 4% Com&l}niﬂt. pp- T, T4
Conspir., pp. ¥, & 7. 2%, 12; Contempt, p. 15;
Contract, pp. 8, % 18, 29, 43, 81 Conndb.
Negl, pe 10, 1L, i % Corp, pp. 10, 12, 13, 71,
158, 199 Deeath Actn, pp, 5, 6, 10, 12, 16;
Dect. Rel, pn. 7, 10, 1%, 1%, 2927, 31, 35, 46;
Default, pp. 83, 94, 119; Demur,, pp. 19-21, 24,
13, 34, 46, 48, 49, T4, 14, 71, 60, 68-70, 7880,
84, &6, 83-30, 23, 94, 87, 98, 101101, 104, 109,
LEL, R13, 41%, 1T, 116, 120 122, §14-125, 118
13E, 139, 107, 140, 148251, 175149, 1681, 162,
G771, 74, 178-181, L3¢, 189, 191, 193, 195,
199, 102, 04, 236, 200, 112, 1t4, 218, 119,
BEE, D3I, 228, 28, 2/, 217, 238, 240240,
247, 256, 257, 2461, 267, 288: Die. Corp., op. 26,
17 Div, pe. 12, 1% Em. Dom, pp. 15, 24,
a5, %2, &1, 67, 6%, T4, 76, Escrow, p. 29; Fict.
Def., pp. 29, 11, 41, 44; Praud, pp. 13, 14, 33,
34, 3%, 74, 6668, 75, 71, Bl, 82, 97, 98, 108,
169; Guurd., py. 88, B9, 97, 99, 100; Guests,
pp. 68, 69, 74, T9, 82, 83, B, &7 Inj., pp. 41,
X1, 78, 107, 113, 114, 119, 125; Insan., pp. 7L,
3, T4, 83, 85, 116, 118, 130, 132; Insolv., pp.
4%, 13, ¥4, 61, 6%, 66, T1, T2, 8%, 83; Insuc., pg.
27, 18, 30, 32, 54, 79, 62, 64; Inverfer, pp. 7,
g, 18, 1%; Interpl, pp. 3%, 36; Juria, pp. 44,
88, 9%, 99, 148, 149, 167, 168, 173, 283; Land-
lord, pp. &8, 13, 1419, 21, 25, 414 Law &
Metion Proc., pp. & 79, 10:12, 79; Libel, pp.
9, 10, 17, 18, 26, 27, 33%; Lim. Aem., pp. g.
29, 3339, 38, 3%, T, 5%, 64, 75, 76, O, 91:
Lit. Peop., pp. %, 5, %, 10; Mech. Lien, pp. 15,
17, 21-23, 32, M4, 36, 37, 45, 48; Motions, pg
5, 108 Negl., pp. ¥%. 7. 8, 20: Parties, p. 67;
Partner., pp. L1, 13, 12, 23; Prob, pp. 7-9, 28,
29, 31; Surery, pp. 10, 12, 31, 32, 48, 10, 11, 60,
§1; Trust Deed, pp. 31, 32, 38; Venus, p. 41,

8431, Statement of Grounds—Answer
at Some Fime.~-The demurrer must dis-
tinctly apecify the grounds upon which any
of the obiections to the complaint are
taken. Unless it does s0, it may be disre-
garded. Bt may be taken to the whole com-
plaint, or to any of the causes of action
stated therein, and the defendant may de-
mir and anwwer at the same time, LegH.
1872, 1907 p. 706

Asne. CCP 431: WP, pp. 1468, 1478, 1476,
1480; 39 Calj.2d 135186, 232.223, 231, 262,
MR D, Pleading §99.

Forme OCP 431: Cal. P&A, Demur., pp. 26,
46, 72; Law & Medon Proc., pp. 6, 8; Prob,
po. T, 9, 28, 19, 3.

§4315. Judicial Notice.~When the
provad of demurrer is based on a matter
of which the court may take judicial no-
ot purstiant to Sections 452 or 453 of
the Fwvidence Code, such matter must be
soecified in the demurrer, or in the sup-
porting points and authorities for the
purpose of inveking 2uch notice, except as
the ¢ourt may otherwiss permit. LegHL
1968 ch. 307,
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§432. Amendment of Cemplag Filing
and Service.—If the complunt is amended,
a copy of the amendments mast be Bled, or
the court mav, in irs discretion, requure the
complame as amended to be fled, and =
copy of the awendments or amended com-
plaing must be served upon the delendants
affected therebr. The defendant must an-
swer the amendments, or the complaint a2
amended, within ren dave afrer service
theveod, or such other time s the court may
direct, and judgment by default may be
entered upon fallure to answer, as in other
cages. bLegdLl 1872, 1880 p, 2.

Ao, CCF «32: WP, pn. 140, 1684; Owens
P.op. 307 18 Cal}.1d ¢33; 32 Jal] 14 407, 404,
459, 40 Cal [.Ie 61

ML D Pieading 8167,

Furme COP 432: Cal. 48P, Amend, & Supnd
Plea, Forms 9, 18, 21; Capson, Forms 10713
Cal. P, Amend. & Suppl, Piea, pp. 8, 33

34, Defeuit, po. 9, 6759,
§433.  Answer for Crounds Not Appar-

eni in Complaint. "When any of the mat-
ters enumeraicd fn Sgetion 430 do not 2
pexr upon the face of the complaint, the
objection may be taken by answer {21
Leg.H. 1872, 1957 ch, 1442, 1965 ch. 299,
operztive January 1, 1967, 1965 ch, 307,

8433, 1968 Delote, 1. ) except that when the
ground of demurver is that there it another action
or prcecding sty betwesn the sawne parties
for the same cewse {1} and the court may take
fudizial novice of the wther action or procesding
uncler Ihvision 4 {commenciog wik Section 430}
of the Bvidence Code, an affidavit may be fled
with the demurrer for the sl gnuposs of estche
Eahing such fact or invoking such potice.

$433, 1965 Deloves and Loy, 1. |, the cowri
may take judicial notice of other actions and
proceadings pending in die seme conrt, or s
othe:r courts of the State, and for this prrpose
only an afhdavit may be filed with the demurrer
to establish such fact or inveke such patice,

Added “or proceeding” berween the worde “az-
tion™ und “peading™, and sabstituted for dofets |
the langusge beginning “and the court may”™ and
continuing to the end of the section. Remaining
bold type added in 1917

Aono, OCP 433 WP, np. 977, 1457, 1469,
18010 1 CalJ 24 24 38, 79, %6: % Cal.12d 626;
3:;2&led 4183, 39 Cal.].2d 188, 204, 229, 266,

McE.I. Pleading §§83, 112

Forms CCP 423 Cal. PlEPr, Abate., Forms
23, 24; Demuvr., Form 7; Jura, Form 3; Cal
P®A, Abate., pp. 19, 39, 8%, 33, 107, 135, 141,
£42, 144, 55, 1680-163, 164, 134 Complaing,

. 1 Lorp., pp. 10, 12, 515 Demeur, pp. 21, 78,

4, BS, BB, 102, 167, 172; Law & Motinn Proc,
pp. 6, 13, 12, §%; Parties, p. 47,

434, Waiver by Failure to Dhemnr or
Answer—If no chieeon he tiken, either
by demsrrer or answer, the defendant rmast
be deemed to have waived the same, 2x-
cepting only the objection to the jurisdic
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aon of the court, and the ohjection that
the compluint does not state facts sufficient
o constirute & cavse of action. Leg H. 1872,

Anpa, OCF 434: W.EB, pp. 194, 147414185,
1480, 14011492, 1573, 19595 1 Cl]24 79; 2
Cal}2d 503, 636; 13 Celf.2d 730); 37 Cal}d
414; 3% Cal].2d 261, 266, 471

MekK.ID, Pleading §109.

Tarms CCP 4354 Cal PXA, Abate, pp. 19,
30, 44, 60, 87, 92, 9%, 107, 135, 141, 161;
Ans, & Countercl., p. B: (laxs & Rep, Actons,
pp. 7. 3% Dorp., pp. 12, 53 Demur, pp. 31,

-4, 47, 31, 66, 78, 88, 102, 161, 167, Interven.,

p. ¥ Juris, po 35; law & Motion Proc, pp.
T, %, 13 Parses, pp. 11, 32, 67 Venue, p. 41.

§435. Motion to Swike Complaint, ~-
The defendant, within the time required
in the gummons t answer, either at the
time he demurs to the complaint, or with-
aut demurring, may serve and file 2 notice
of motion 1o strike the whole or any part
of the compluaini. The notice of motion to
strike shall specify a hearing date not more
than 15 gays from the filing of said notice,
phis any additional time that ihe defend-
ant, a8 moving party, is otherwize required
to pve the plaintiff. If defendant serves
and files auch a potice of motion without
demurring, bhis time to answer the com-
plaint shall be extended and no default
mar be entered againet him, except as pro-
vided in Sections 585 and 586, bur the
filing of such a notice of motion shall ot
extend the time within which o demur,
LegH. 1955 ch. 1452

Anno. OCP 433 WP pp. 1504-170%, 1578,
16401641, 1693; Owens g pp. M7, ¥47; 39
Cal. L2 44, 230, 432-433,

Feamas OCP 43%: Cal, PI&Pr, Abate.,, Forms
30, 2%; Demur, Form 31; Prob., Forms 44, 49,
T2 Cal P, Absie., p. 14: Actions & Spec,
Proc., p. %; Atty., pp. 47, 30; Brokers & Slsmesn.,
p. 12: Clags £ Rep. Actions, pp. 22, 42; Com.
Count, p. %, Com, Prap., gp. 3%, 9; Complaint,
pp. 812, 17, 20, 31, 14, & Corp, pp. 11, 13,
14; Demur, p. 22; Fici. Def., p. 37: Fraud, p.
£3; Motizns, pp. %, T, 8, 12, 14, 34, 37, 338, 47,
48 Prob., pp. &, 46, 47, 49, 60, 61, 65-71,

CHAPTER 4
ANSWER

tlecosaary sllegations, methods of stating—Posi-
tive denisl---laformation ardd belief—Genteal
denial. §437.

Meading exemption feoms [fability voder inwe
asnce policy. §437a. .

Action less than $500-—General denial, $4375.

Suionary  judgment—Action without merit or
defenne. §437c,

Kecovery of personal property. §437d

Bet-of and connterclain — Hssanti
erial. §438.

Waver of coue pot o p in countercisine--
Traudles, §433. ol

Asddgnmens or death cannot wat OotApens-
tion batween crose demands. §440.



Sec. 437

Joinder of defensen and crosw demands separately
pated—Demurrze with anzwer. §441,

Cross-complaint with answsr or by petrmiion~—
Service—Proonss for new parties. 8e42

8437, WNecessary Alispations, Method
of Stating — Positive Deniedy Information
and Beltef—Genecal Denial~The answes
of the defendant shail contain:

b, A geners! or epecific dendal of the
material aflegations of the complams con-
troverted by the defendant

2. A statement of any now matter con-
stitwiing a defense or counterciaim.

Preept in {1} juties courts, if the
complaint be verified, the denisl of the
allegations controverizd muet be made
positively, or according to the information
znd belief of the defendans. If the defend-
ant has no mformation or helief upon the
subject sufficient fo erable him to answer
an allegation of the complaint, he may =0
state in his answer, and place his denial oo
that ground. The denials of the allegrtions
controverted may be stated by reference to
specific paragrephs or parts of the com-
plaint; or by express admission of certain
allegatinns of the complaint with a generl
demial of ali of the allegations not 5o admit
ted: or by dendal of certain allegations upon
information and belief, or for lack of auffi-
cient information or belief, with a penerad
denial of alf allemationa not so denied or ox-
pressty admitted. If the compiaint be net
verifed. & general denial s suflicient, bt
only puts in issue the material allepations
of the complaint. Leg.kl 1872, 1874 o
300, 1927 p. 729, 1933 ch. 744, 197} ch
1737,

4317,
Class Tt

See note to 817 above.

See nate (200} preceding Sectivn 370

Anno, CCP 437: WP, pp. 599, 1176, 1193,
1404, 1512-1014, 1324, 1589, 12 Cal ] 24 944
16 Cath2d 37y 33 Calfad 260 38 Callid
388 30 Call.ad 208, 182034, 294-269, 204
3% Cal].2d Supp, p. T; 44 Gl 124 641,

McK T Pleading §ild.

Farme CCP 437 Cal. PiPe, Alleg., Forms
2004, 11 Ans & Couvsterdl, Forme 1, 2214
Caption, Forms 105, 126, 308, 109, 121, 133,
118: Proh, Porms 49, 73%; Cal PRA, Ane,
Countercl, pp. 7. 8 26, 19, 31, 41 Brokers &
Slsmen., p. 12; Demuar, pr. 205, 254 Movons,
pp. 16, 89, 96, 102.

1931 Drelezes. 1. juntives’ cotcte of

B4317a—Pleading Exemption from GLis-
bility Under Insurance Policy.—-In an ac-
tion to recover upon a contract of imeur
ance wherein the defendant clafins exemp
ton from Hability wpon the grovnd rhan
althoueh the proximate cause of the loss
was a perd dnsured againat, the luss was
emotely caused by or wonld not have oo
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curred but for a peril excepred in the con-
tract of mugance, the defendany shall in
his answer set forth and specify the penl
which vras the proximate cause of the ioss,
i1 what tannes the peril excepted contrib-
oted to the loss or fiself caysed the perd
maureth against, and i he aim that the
poril excepted caused the perdl ineured
against, he shafl in his answer ser forth
and specify upon what premises or 2t what
place the peril excepind cansed the peril in-
gurcd against, LegH. 1907 p, 836

Argo. OUP 437a 13 Cal] 24 T19; 37 Call
2d 6% 1R el ]G 364,

24370, Action Less Than Five Hundred
Diollars—General Denial — In any action
an which the demand, exclusive of intevest,
or the value of the property in controversy
dogs not excesd [1) fve hundred dollars
{ #3080}, the defendary at his option, in lieu
of denvurrer and other answer, may file 2
general written denal verified by his own
oath and a brief statement similarly veri-
fied, of anty new matter constitating a de
fense or counter-claim. LegHL 1933 ch
744, 1951 ch. 1737

8437h. 195! Deletes

See note to §t7 above,

Zee note {200) preveding Section 372,

Anno, OCP 4375: WP, p. 1907 39 Cal].2d
268, 305,

Mt Th Insurance §247. -

Forras CCD 437b: Cal. Bl&Pr, Ans. & Coune
sercl, Porm 12; Cal PRA, Ans & Counterd,
g 4L -

§437c. Sumupary Judgment— Action
Without Merit or Defense—In superior
cogris (51] and wunicipal courts {147 if
it is claimoed the action hus no merit, or
that there iz no defense o the action
{17], on motion of [4] either party, after
notice of the Hme and place thereot in
writing served on the [%] other [16]
pavey at least 10 days before such metion,
supported by afidavit of asy person or
persens having knowledge of the facts, the
answer may be stricken out or the com-
plhint may be dismissed and judpment
roay bt entered, in the discreticn of the
court [6} unless the [7] other party, by
afidavit or affidavita shall show such facts
as muay be deemed by the judge hearing
the maticn sufident to [8] present a
trizble issve of fact. A judgment a6 entered
is an apvealable heloment as it other cases.
The word “action™ as used in this section
shall be ronstrued to include afl ypea of
procesdings, The word “answer™ as used
in this secdon shall be constrized to include
coanterclaim snd  cross-complaint,  [17]
The fiing of a motion under this section

1. three



1il
ahall not exsend the tme within which 2
party must otherwise file an answer, de
murrer or motion to strike,

The affidavit or affidavits in support of
the motion must contain facks suficiens to
encitle plantif or defendant to 2 judgment
in the action, znd the faciw stated therein
shall be within the personal kaowledge of
the affiant, and shall he set forth with
particularity, and each affidavit shal! show
safirmatively thae {%] affant, if sworn as
a witness, can testify competently therero,

The affidaviz or afidavits in opposition o
eaid motion shall be mode by the plaiediff
er defendant, or by any other person huv-
ing knowledge of the facts, and topether
shall set. forth facts showing that the [10}
party has a good and substantial defense to
the plaintif's action {or to a portion thereof)
or that a good cause of action exista upcn
the merits. The facts stated in each afidavit
shail be within the personal knowledge of
the afhant, shall be set forth with partic-
wvlarity, and each affidavis shall show afirm-
atively that the afhent, if swom as 2 wit-
ness, can testify competently thereto, When
the pariy resieting the motion appears in a
representative Gapacity, such as a trustee,
guardian, executor, administrator, or re-
ceiver, ther the affidavit in opposition by
such cepresentntive may be made upoo his
information and belief.

Tf it appear that such defense applies
only to a part of the plainail's cleim, or
that o good cause of action dees not exist
RS tor & part of the plainrifPs claim, or that
any part of a daim is admitted ar any pant
of a defense 39 conveded, the court shalf, by
order, so declure, [15] and the claim or
defense shall be deemed established as to
a0 much thereof 5x is bv sinch order deelared
and the cause of action may be severcd
accordingly, and the action may proceed
23 to the [19] dssues remaining between
the parties. No judgment shall be entered
prior to the termination of such action bt
the judgtment in such action shall, in addi
tion to any matters determined fn such
acticn, award {207 judgment as =stablished
by the proceedings harein provided for.
A judgment entered wnder this section ds
an appealable judement as in other cages.
LegH. 1933 cl, 744, 1937 ch, 533, 1930
ch. 331, 1951 ch. 173%, 1993 ch. 008, 1657
ch. £497, 1965 cha. 1682, 1877,

$437. 1965 Deletes and Leg by ch, 1877,
17. A motion filed pursiant to the provisens
of this section shall be considersd a plesding.
18. and plaintif's claim shall be deemed esmbe

tished 29 to 80 much thereol an soch defense shall
oot apply to, or sa s admitred 19, re

LIVIL ACTIONS—-ANSWER

Sec. 437¢
mainder of rach daim 0. o pluintiff the
ameunt of his claim se

Substituted last sentence of the fimt panagraph
for deiste 17 aod zdded sl bold type in last
paragraph. Remainiog deleter and bold type
relute to sarier [zgidative hitory becw.

Ch. 162 amendmente were induded in thos
of ch. 1877

8437 1957 Deloter and Leg. 14, {3
when an answer s fled in {1311 any kind
action (131 31, {31 or that the sction has no
merit. 16, sde

Added the words "the action kaz ne merit, o™
in the Grst szntescz, added the comma followin
delere 14, sobstirured “party™ for delete 1§ an
added the fzst twe seniences in the first parar
praph, Remaining reletes and bold type, includ-
ing those within 1977 deletes, relate to carlier
fegislarive himtory below.

2437, 31953 Deferes ond Leg. 12, a0 13,
to pecuver upot @ debt er wpon z Hgoeidated
decand 121 including an action fo enforce or
{oreclose n Hen or mottgage 131 or to recover
an uniuideted debt or demund for 3 sum of
money only acking wh & contract express of e
piied iuria:d or in law :‘i to recover p{o-::;
of wpecific or nal property or for
fic performance oi u cantract in writing for the
saie or purchase of property, or for wi sccounte
ing orising o & written coniract

Tha words “any kind of"" were syhstituted for
deiete 1I, and the sentence in bold type at the
end of the Grat paragraph was added. Remaining
deletes znd bold type, including thoes within the
1953 deletes, relate to eadier 'iegishziu history

below.

f43%c, 1951 Deletes 1. mod jusiosd
conrin of Clane A

Bee note to §17 above,

8437z, 1939 Deletes cnd Leg. - 1. and jus
i couts of <la A 2, 3., 4, the
plintiff 7, answering defendant 6. .,

7. defendans 2. enitle him ta defend 9.

the 10, defendant

The phease delersd wan replaced precedin
ruatead of iollowing “municipal courts.” ﬂ.ﬁ
bold tvpe excent that specified in 197) legistarive
bistory abuwve was added. :

Sec, 2. The aowndment made by this act in
section 417c of the Code of Civit Procedure ap-
plies 1o pending causes of action, 1939 ch, 531,

$437z. 1937 Leg. added ac beginning of seer
fion “and justices’ courts of class A™ deleted and
veniaced tn 1939, -

See note {200} preceding Section 373

Anne, OOF 437c: WP, np. 423, 1497, 1711
1712, 1784-1T09, 1717-1718, 1937, 2160, 2943,
2560; Owens . pp. $86-5787. T Cal).2d 4%6,
€32, 538; ¢ Call2d 719 6 COull2d 400; 18
Cal ] 2d 665667, &89, 673; 39 Cal]2d 419

MK Ty, Judpment §61, Pleading 3241255,
Muni. G, 814,

Forms CCP 43%c: Cal, Pl&Pr, Abate., Porm
3; Thsiafss., Forms 33, 24 Prob, Forma 486,
47, 14, 75 Cal. P&A, Accard. op. 6-8, 10, 31,
32 Ale. Bev., p. 30 Ana 8 Conntercl, pp. 9,
49, 51, 70, 9%, Awer, pp. 72, 80 Acty, Frea,
ppe B3, 1T Brokerss & Rlamen., peo 12, 33,
1,52, E4; Claws & Dep. Actions, pp. 22, 265;
Comm. Paper, pp. 14, 34, 3%; Complunt, rp.
R-10, 1214, 16, 04, 33, 34, 16, 27; Contract,
spe 3L, 33, 38, 537, 1%, 36, 9% Cormn, p. 61

eath Actn., pp. 26, 27, 32: Ded. Rel, pop. 8,
I8; Demar., p. 32%5: Bm. Dom,., t. 70; Escrow,



Sec. 437d
pp. 1830, 38, 33, 47, 49, 56, 59, &5; Frand,
Pp. 44, 45, 50, §1. 118-110, 126, 117, 133-13%,
144, 145 Guests, pp. 9, 11, 1%, 14, 40. 41, 47,
20, 51, Hushband, pp. 13, 13, 42, 44, 47; Lisan,
Pp- F1-94, 104, 106, i07; losur, pp. 911, 30
23, 1841, 47, 49, 50, 7%, T3, $%-87, 9097
Intecier., pp. 32-34: Landlord, pp. 31-33% Lim
Actn., ». 10 Motiona, p. 37; Megl, pp 5. &
Puartner, pp. 41, 43, 74, 1% Fwob, pp. 61, 77,
TS, BO, 82, 84, 83, 107, V0%, i Rest Prop,
pp. 6, B, 9, 12, 18, 25, 30, 31; Sum. Judgm.,

. 3.5, 7 B, 11, 22, 2s. 29, 17, 12-36, 1543,
45, §1-%3, 36, ¥7, 6%, 66, 6972, 74, 79, 688,
94, 99, 100, 163, 110, 111, 120; Surzry, pp. 71,
79, BO,

§437d.~—Recovery of Personal Property.
~-When, in an action {6 recGver the pos
seszion of persoual property, the peteom
maling any athdavic did not truly stase the
value of the propenty, and the officer ke
ing the property, or the surctivs on apy
boud or undertaiing s sued for mking the
aame, the officer or surgtien may in their
answer 822 up the true value of the prop-
erty, and that the person in whose behalf
&id afidavit was made wuy entivled 1o the
possession of the same when amd afidavit
was made or that the value in the afidavit
stated was inserted by mistake, the court
shall disregard the value as stated in the
afidavit and give judgment according to
the right of poseession of said property at
the time the affidavit was made, Legti
1933 ch. T44.

See pote (200} preceding Section 372

Anno. OCP 4374: WP p. 8% Owens F. p.
204; 10 Cal]l2d §92.

M D, Claim aad Delivery 558897 Surmy
ship £43.

?43& Seteoff and Countercinim--—Haaen
tials—Separate Trial-—The counterclaim
mentioned in section 437 mast tend to di-
minish or defeat the phintiffs recovery
and must exist in favor of a defendant and
against a phantiff between whaom a several
fudgment mipght he had in the action: pro-
vided, that the right to maintain & counter-
claim shall not bz affected by the fact that
either plaintifi's or defendant’s clair i5 se-
cured by mortgape or otherwise, nor by the
fact that the action i brought, or the coun-
terclaim maintained, for the foreclosue of
such security: and prowvided furiher. that
the court may, in itz discretion, order the
counterclaimn o be tried separatzly from
the daim of the plaintff. Leg L 1927 p.
1520

Anne, CCP 438: W pp. 1138, 15711872,
1577, 15891590, 1993.159%, 1797 Oaews B
. 351 Calllld 39%, 406; 4 Cail2d 24 8
%ll,].ld 127 10 Callod £49 34 (1% 24 119,
269, 3720 39 Cal J.2d 194197, 24 Ol 124 613
615, 628, 530, 63454, R45-647,

McED, Setoff 8 O 554, 14-40; WE Nego
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tiahle inete, 68, Secucity Tranmctons in Real
Propersy $50.

Forme CCP 438; Cal, PlaPe, Ane. % Coun-
terch, Forma 3, 37; Cal. PicA, Ans. & Countercl.,
Pp. 26, 21, 11, 18, 39, 41, 49, 41, 14, 58, 59,
71, 73, 81, 98, 99; Comm, Peper, op. 37, 3%

h Ehﬁm taint, pp. 37, 36, 35, 79, 61; Lonsal, p.
21; B

ecour, pp. 284, 289, 332, 314, 321, 313
Judis, p. 70; Law & Motion Proc., p. & Partner.,
pp. 12, 20

§439. Waiver of Cause [Not Set Up In
Conaterclaim—Transfer, — If the defend-
ant omiie o get up & counterclaim upon a
cause ansing out of the transaction set
forth in the complaint as the foundation
of the plaintif's ¢laim, neither he nor his
aspiynes can afterwerds maintain an action
againgt the plaioi® therefor.

[1] LegL 1872, 1807 p. 706, 1939
sh, 511, 1941 ch. 454, .

8439, 1939 und 1941 Leg. 1. The &uilow
ing pararzaph was added in 1939 and defeted in
1948 “IE the defendant pleads 2 counterclaim
In an amoent in excess of the jurisdiction of the
conrt in which the action ia £fed, the court shall
thereupon order the care transferced to 2 courd

whose junadiztion extends to the mnount of the
counterclaim.,”

Amno, CCP 439: WP, pp. 452, 1978, 1799
1597 29 Callid 213 34 O51].2d 270: 44 Cal.
L1d 638, €40,

M D, Seceoff & C 251342,

Forms CCP 439: Cal. ¥ia:Pr. Ane & Coune
tercl,, Porm 37: Res Jud, Porm &; Cal PRA,
MArs, & Countercl,, pp. 26-29, 33, 34, 3B, 41; -
Complzing, pp. 36, 37; Tudgm., pp. 121, 121;
Yuds, pp 70, T2, 8%; Sum. Judgm., p. 43

§44G. Assignment or Death Cannot De-
fear Compensation Berween Cross De-
mands.—-When cross demands have ex-
isted between persons under such circum-
stances that, if oae had brought an action
agamst the other, a counterclaim could
have been ser up, the two demands shall
bo deemed compensated, so far as they
equal each ather, and neither can be de-
prived of the benefit thereof by the assign.
ment or death of the other. LegH. 1877,
1874 1. 200,

Aupe. TP $40: WP, p};&. 00, 1594, 1797-
1998: 1 Call.2d 435 % Cab).2d 341; 20 Call.
d 81 3 Cal]od 440; 44 Cal¥ 2d 613, 616,
&I1, 623, f4%

PR D Setoff & C. B54, 38,

Foemss COP 440: Cal, PiscPr, Asden., Porms
8, 9; Cal. PRA, Ans. &% Counterd, pp. 41, 46,
™, 81-59: Comm. Paper, pp. 39, 40; Complaint,
o 38 Demur., pp. 318, 321 Judam., pp. 109,
TO%, LI 104, 315, 12D, £32, 123, 128, 119,
T4

§441. Ioinder of Defeuses and Crom
Denranids Separately Stated — Demurrer
with Answer—~The defendant may set
forth by answer ar many defenees and
counterciaims as he may have. They must
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be separately mmd and the scveral de-
fenses must refer o the causes of action
which they are intended to answer, o a
mamner by which they may be intelligibly
distinguished. . The defendant may also s
swer one or more of the several cavses o
action stated in the Cumpld,.m. amdd demur
m the residue. Leg 3, 1872
o SO0 441 WP, g, {488, 1521681517

Calj 2d ﬁsa 39 Call2d 18, 273276 44
Cal]. 24 ¢43.

McR.D. Plaading 8130

Forms CCP 441z Ol PIaPr, Ans, &F Coune
terch., Forms 1, 3, 1830, 3%: Cal. PRA, Demyr,
P 233

§442. Cross Complaint with Answer
or by Permission— Secvice—Process fin
Mew Partics.—-Whenever the defendant
seeks affivmaiive rebief againat any {17 pec-
som, whether or not & party to the orignal
action, rolating to or depending upcn the
contract, trapsactinn, wmatter, happening
or accident upon which - the action e
brought or affecting the propecty 1o which
the action relztes, he may, in additon to
his answer, file at the same time, or by
permission of the court subsequently, a
crasscomplaint. The crosscomplaint muat
be served upon the parties affected there-
by, and such parties may depr or answer
thereto, or file a notice of motion to strike
the whole or any part thercof, as o the
origingl complaint. I{ any uf the pacides
affected by the cross-complaint have noi
appeared in the zcdon, 1 summons upon
the cmas-comﬁiain: must be fesved and
served upen them in the same manner az
gpon the commencement of an original
action. Leg.HL 1871, 1874 p. 300, 1997
06, 190% p. 966, 1915 p. 298, 1973 g
756, 1955 ch, 1453, 1957 ch. 1498,

8442, 19%7 Dwvletes and Yeg. 1. oarty

Substitored language in bold troe fmmediatey
if;?:r;winz delete ., Remaining bold tyoe added

§442. 1955 Lea, Added
bheginning “or &le = notice”

Anno. CCF 442: WP pp 976979, 1504,
IXTE-A8T0 1591079, 1581, 18T, {987, 1489,
1600: t¥ Cal.]2d 167 18 Can]2d 44; 36 Cal.

2 T4, 276 37 Czl12d B4, 3688 37 i 2d
upp. o 1 39 La!{id 197, 194, 182163,
167-168. 170, 196-177. 19180, 403, 419, 430,
432, 437 4D Tal] 3 35, 188,

McE.D. Pleading §567-79.

Forme CCP 442 Cal. PP, Ans & Coun-
tercl, Form 17; Captins, Forms 35, 117119
Cemplaint, Forms 2, 3, 7% Indew., Form 17;
Parvies, forms $-11: Cal. PRA, N'ate. o BY,
11G; Acctg.. oo, 20, 26 Actions 8 Spec. Froc,

11, 19 2527 29, 4%, 47, 51, Y4: Ase.

Cou:ntr.rcl, op. 17, 99. w3, C.ﬂmmamt .
32, 3Y, 3737, A0-40, 44, 45, 4751 1LY, ,'?
&2, &3, 68, T2, 1%, B2 F-‘I- G194, 91‘1 0%, 102,
1048; Demur., p. 1% }m‘is., e 0, ﬁ!, 99‘, 121

phrane in held type

CIVIL ACTICTS-—ANSWER

Sec 444

Law & Metion Proc., pp. 6, 11; Motions, pp. ¥,
12, 47, ¥4; Pactiea, p. 38; Surety, pp. 51, 5%,

CHAPTER 3
DEMUREER TO ANSWER OR
COUNTHECLAIM

8443,

Cinee o demine,
Grounds. B4,

§i443. Time to Demur. — The phintift
mrav withio ten Jdaye after the service of
ghe answer deranr thereto, or 20 one or
mare of the several defenses or counter-
claums set up therein, Leg . 1872, 1874 p.
3, 1907 p. TOA.

Aupe, CCP 443; W pp. 1796-199%; 31
Qg:;_] id §%8. 4T Cal!ld %13, 410; 44 Cal]'ld

McF. 1. Pleading £147,

Corins CCF 443: Cal. PI&Pr, Demur., Forms
t4, 1% Cal. PXA, Ans. & Coungercht, po. 19,
44, &/: Demur, pp, 1921, 2464, 286, 278, 284,
!ES ;.%‘9 191, P93, 104, ZQT 313 Hus'mnd pp
149, 150; Law & Motion Pmc,,p 12; Mand, . ¥

§444. Grounds.-—The demurrer may be
taken upon one or more of the following
grounds:

L. That several causes of counterclaim
have beeti improperly joined, ar not sep
acately stated;

3. That the answer doee not stite facta
sufficient to constitute a defense or coune
rercizim:

8

E*f} 3, That the answer is uncertain:
Sancerwain”, a3 used herein, includes am-
biguous and unintelligible; or

{51 4. That, where the answer pleads o
contract, it can tot be ascertained from the
enswer, whether or not the contract i
written o ocal,  Lep¥L 1872, 1907 p_ 707,
1943 ch 205, 1967 ch. 512

£444, 1967 Defeicn amcd Leg, 1. 3. That
rhe aznewer is ambiguous: 3. 4. That the
answer js unintefligihle; (1] 4. % 5 6

Deieted former subdavmcsm 3 and 4 qub
stitnced 37 for delete 4, “4” for delete ¥, and
added " “uncertrin,’ se vsed hersin, includes am-
higuous and unintelligible:™ in renumbered nobr
divislon 3. Remaining bolil type in section and
delete and bold type contained in 1967 deletes
wre ivem 1942 amendment.

B4, 1942 Deleten. [ or,

Anmz COP 444: W P, pp. 753, 15799: Oweens

$53; 31 Cal) 2d 656; 39 Cal].2d $12.11%;
44 Tal).2d 648,

MR T Pleading §147.

Forms CCP 44d: Cal. PlxPr, Abate., Form
26; Demur., Fonne 14, 17; Cal, PEA, Abate,
pp. 164, 186; Accord, pp. §, 49 fu:ctg ep- T
0, 26 "Ars. ichunbtrci op- 1{! iZ, 43, 44,
4%, 49 %8, 70; Comm. P FPaper, pp. %5, 70, 7%,
?5 B4:; Persar, pp. 21, 166247, 4’10 2'3’1 1’73
78, 280, 251, 236 "S@ I90-297, 29‘?‘1‘99 309.
32 319, 317, 310; Escoow, p, 29; Fesud, pp.



b
13, 14, 3337 75, &1 BHushund, pp. 549, 190

Law & Motion Proc, pp. 12, 13 Mand, p. 1)
Real Prcp, p. 8.

CHAPTER 6
VERIFICATION OF BLEADINGS
Signing—Verifving—Form of sifdevic e Wha

may make. 5348, ’

— gﬂﬁ. Stgning - Verifying - — Form of
vit-—W ho May BMake—vary plead-

ing {except in {17] juatice cotrts vrhen the
Eleadingu arz eral) {17 shail be echsoribed
v the party or his attomey, When the
" state, [2] any couvnty thereof, {33 iy,
school district, distxdet, public agsncy, or
public corporation, or any officer o7 the
state, or of any cuunty thereof, {41 city,
school districy, district, public cgency, o
public corporation, in nis offical capac
ity, is plaintiff, the answer [3)] shall be
verified, uniess an admission of the truth
of the complaint might subject the party
to a criminal prosecution, or, unless a
county thereof, 67 city, school disericr,
district, public_agency, or public corpo-
raticn, or an oficer of the state, or of any
county, {71 city, schooi district, district,
public agency, or public corporation, in his
official capacity, 13 defendant. Except in
{187 justice courts, when the complaint
is veriied, the answer [87] shafll be verified.
In all cases of a3 verification of 2 pleackngs,
the affidavit of the parey {97 shall stare
that the same iz troe of his own knowl
edpe, except as tn the matters which are
therein stated on his informarion or belief,
and as to these matters that he belisves
it to be true; and where a pleading is
verified, it {107 shall be by the affdavie
of 2 party, unless the portizs are abeent
from the county where the attrrnev hue
his office, or from some cause uaable to
wetify it or the facts are within the knowl
edge of his attorney or other porson verds
fying the same. When the pleading i
verified by the attorsey, or any other per-
aon except one of the parties, he 711
shall set forch in the affidavit the ressons
why it is not made by one of the parties.
When a corporation is @ party, the ver
#ication may be made by any officer
thereof. When the staie, [127 anv county
thereof, [137 city, schoul districy, dis
trict, public agency, or public corperation,
or any officer of the state, or of any county
thereof, {14] city, school district, dis-
trict, public agency, or public corporation,
in his official capacity is plaintifi, the com-
plaint need not be verified; and if the
state, [15] any caunty thereof, (18] city,

CORE OF CIVIL PROCEDURE
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school district, district, public agency, or
public corporation, or an officer of
state, couuty, 1171 <city, school district,
district, public agency, or public corpors.
gion, in hin official capacity is defendant,
ite or bis answer need not be verified.

When the verification iz madc by the
attorney for the reason that the parties
are absent from the county where he has
hia office, or from some other cause are un-
whle 10 verify it, ot when the verification
iz made on behalf of & corporation or pub-
lic agency by any officer thereof. such at-
torney’s or officer’s affidavit shall siate
that he has read the pleading and that he
t informed and believes the matiers there.
i to be true and on that ground alleges
that the maiters staved thersin are true:
provided that in such cases the pleading
shall not otherwise be counsidered as an
affidavit or declaration establishing the
facts thezein alleged.

A person verifying a pleading need not
swcar to the truth or his belief in the teuth
of the matters stated therein but may, in-
stead, assert the truth or his belief in the
teutly of such wmatters “under penaity of
pesjurs.” LegH. 1872, 1907 p. 707, 1933
ch. 744, 1939 ch. 712, 1945 ch. 505, 1951
ch, 1737, 1955 ch. 873, 1063 kb, 732, 1967
ch, 1242, :

8448, 1967 Leg. Added “district, public
afrency, 6f public corpoaton” following “school
district,” in four places is first paragraph and
thiee places in second paragraph, and added
™, district, public agency, or public corporacon,”
foliownng fast place where “scheol dissrict™ ape
pears o secend paragraph, Deleres and remaine
Ea_ hold type relate to earlier tepislative history

eloW,

1943 Added third paragraph.
Deﬁ:f'wd mmmg bold type reietr to ‘E'Bu
legislative hivory below,

Ra45,. 19%% feg. Added the last paragraph.
Treleres and remaining baid type relate to eatlier
tegislative history below,

£446, 1931 Deletes and Leg. ¥7. and 18.
justices’ courts of Clars B The words “justice
eoness™ were substitutsd in both coses. Remain-
ity deietes and bold type velate to earlier leginla-
tive history helow.

See note o §17 ahove.

8446, 1945 Deletop and Lo, 1, %, 8,9, 10
and 11, muest I i2 and 15 er 3 4, 13,
14 and % oramy B wera T chereof,
T ARY

Substituted the word “shall" for deletes 1, 35,
B, 9 10 and 1} pnd added the wordas “or schasl
district” where they appeaz.

£4458. j039 leg. Pullowing ie reprinted
two exceipts. The bold type wue added in
199, wards {n brackews were deleted 1n 1945,

“Whar the State forl any coumty thereof
[or =y} city, or any officer of the Semte, or
of any county thereof, [or anv] dty, in his
official capacity, i plaintif, the answer mus
be verified, unless zn ndmission of the truth
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of the complaint might subject tie panty to
a criminal prosecotion, of, unles w3 oy,
[or al city, o¢ an officer of the Suite, or of
any commty | thereof, or any| Sty , in his afficial
capacity, fa defendant. * * ® * When the Bate,
ot any tounty thereof, [or ayl ciey, or an}r
officer of the State, or of any cosnty thereol,
[er uny] city, wn his offioa] cepacuy 1 plan-
bff, the complaint need not be verified ; and if
the State—-for] any counry theteof, [or any}
city or an officer of suchk State, cowenty, Joel
gity, in his officiel capacity io defendamr, itz
or his smawer nesd not be venified ™

Fee notz (200 preceding Section 372,

Anne, OCP <46: WP pp. 1114, 11081200,
12071203, 1207-1206; 2 Cal.T1d 816, 420, £32;
G Cal]2d 30e, 342; 11 Calfid 178, 4472; 27
CalJ.2d 178; 39 Cal]2d €5, 189301, 393.398,
399, 400; 40 Dab]2d 8: 44 Cal)id 128 4%
Cal].2d 01, 519.

McF.Ts Pleading 8215714,

Forms CUP ¢46: Cal. Pi&Pr, Avs & Coun
tercd.. Porms §, 41; Complaint, Form 1, Guacd.,
Forms 99, 100: Mech, Lien, Tormm i: Frob,
Forms i8, 17: Cal, P&A, Cowplaint, p. 7; Judge,
£p. 49, 19; Motone, p. T4,

§447.449, Bnacted 1872, Repealed
1965 ch. 103.

CHAPTER 7
GENERAL RULBS OF PLEADING

Liberal constraction-—Substential justice. 452

Seriking sham, irvelevant wnd redundan:, §49%3.

Ite;rson sccovnt-—Copy on notice- - Verification.

3.

Krescreption: of lamd, 8455,

Judpment or judical scrion, §436.

Performance of coaditions, §457.

Bar of statute of Hmitmtions, §438,

Statute or owdinance -— Performence of condd
tions. 8499,

Libe! and alander—8xurivsic facts, §460.

~Truth or mitigation, 846%,

Admision by Filure to deny—Affirmistivs da-
fenses deemed dented, §452,

"Material allegation” defined. 8453,

Suﬁziﬁimtd pleadings — Motion for  leave.

—Filing and service. J463%,

8452, Liberal Constructicn — Substan.
tiaf Justice.—In the construction of u plead
ing, for the purpose of determining its ¢f-
fect, its allegations must be liberally con
strued, with 2 view to substantizl jostice
between the parties. Leg H. 1872,

Apno, CCP 452: WP pp. 1127-118%; 1%
Sg‘é_géd 199; 39 Call.2d 1%, 105, 107; 49 Gal).

McE.D. Pleading §5137, 142,

Forma COCP 4%2: Cai, PAA, Demur, po 141

8433, Swiking Sham, Irceievant and
Redundant.—-Sham and irrelevant answers,
and irrelevant and redundant matter ine
serted in a pleading, may be stricken out,

CIVIEL ACTIGNS PLEADINGS-GENERAL RIJLES

See. 456

vpon such terms as the court may, in its
discredon, impose. Leg . 1872,

Arno, CCP 433 WP, pp. 1704-1506, 1708;
Orwens P p. 347, 30 22124 430, 441,

M B, Pleading §§248-257.

Forma QCP 4533; Cal. PRA, Abate, p. 14
Ans. & Counweel, p. 9; Com, Count, p. 8;
Com. Prop, ppe 3, 4, % Complaint, pp. 8, 9,
i4; Corp, po. ¥%, 6i; Demur., pp. 21, 23 Em.
Liom., pp. 48, 50, 71, 8D, 81; Fier. Def, pp. 7,
8, 1i-14; Motions, pp. ¥, 7, 8, 17, 71, 14, 47,
§6. 19, B, 62, €8, 79, 89, 90, 91494, 101, 102,
108, Prob., pp. 8, 64, 65, 70,

B454. Frems of Account—Copy on No-
tice——Verification.~-It is ot necessary for
a party to set forth in a pleading the items
of an account therein alieged, but he must
deliver to the adverse party, within [1] ten
days after 2 demand thereof in writing, a
copy of the account, or be precluded from
giving evidence thereof. The court or judge
thereof may order 2 further account when
the one delivered ia too general, or is de-
fective in any particalar.

If the pleading is verified the account
tnust be verified by the affidavit of the party
to the effect that he believes it to be true;
or if the facts ure within the personal
knowledge of the agent or atmmg for che
party, or the party is eot within the county
where the atrorney hes his office or from
some cause unable to make the affidavit, by
the affidavit of the agent or sttorney.
LegH. 1872, 188C p. 2, 1939 ch, 83,

§454. 1939 Dalete. 1. five

Anno, CCP 434: W pp. 1208, 1217, [219-
1223, 121%; Oneens P, g:'p. B3, 319, 323, Y4i-
$43, 1 Callzd 345, 348, 150, 401; 1% Cal.].2d
ZS;: 8 Cal}2d 638; 39 Cal).3d 141, 144149,
148-150,

McE.D. Plesding 88Y9-66, Accounts and Ac-
counting §517, 20424,

Formvn CCP 454: Cal. PIXPr, Com. Count,
Porma 1415, 26, 16.1, 26.2; Cal. P&A, Com.
Count, pp. 5, 19-21, 13, 37-39, 41, 49; Com-
plaint, p. 7,

£45%, Description of Land.—In an ac-
tien for the recovery of real property, it
must be described in the complaint with
such certainty as to enable an officer, upon
execution, to idestify ir. Leg.H. 1872

Anno, OCF 45% WP, pn. 1108, 1292, 1304;
17 CalJ2d 202 39 CalY2d 118,

MoK . Plerding 58§31, 73, Fjectmenc §41,
Mortgages §376. Quiet Title §62,

FPorms CCP 4%35: Cal, Pl&Pr, Acctg. Action,
Form 7; Cal. PRA, Complaint, §. 7.

§456. fudement or Judicial Action-—
In pleading a judgment or other determina-
tion of a court, officer, or board, it is not
necessary to state the facts conferring jur
isdiction, but such judgment or determina-
tion may be stated to have been duly given
or made and to have become final, If such
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allegation be controverted, the party plead-
ing must emablish or the trial the facis
confernng jurisdiction and creaticg fual
ity. Leg M. 1872, 1957 ch. 1345,

Anro, LCP 4454 WP, op. 1148-114% 1470;,

31 Cal.l.2d 413; 2% Cal l2d 313.31%; 32 Calj.
24 90; 3¢ Cabk).id 53,
McE D, Judgment §¥34.
Forms CCP 436: Cal. PI&Pr, Abute, Yorm 13
;dleg., Forin 33; Judgm., Tormy 24, 45; Res fud,,
orm 8.

§457. Performance of Conditions, -—In
pleading the performance of conditions
precedent in a contract, it is not necessary
to state the facts ghowing such perform.
snce, but it may he stated generafly thes
the party duly performed all the conditions
on his part, and if such allegation be con-
trovericd, the party pleading must estab-
liak, on the wisl, the facts showing such
performance, Legt. 1871,

Anno. CUP 437: WP pp. 1147, 1233, 1374;
6§ Cal.1.2d 403; 13 Cat] 2d $it; 26 Cel].2d 387;
;g'; Jo24 3%59; 3% Cal].2d 13, 70; 4% Cal)2d

McED. Coperucts 3265, Plesding §514, 15,
73; W.8, Contracts §233.

Formy OCP 437 Cal. PI&Pry, Build, Contr.,
Forms 1, Y Conteact, Form 12; Cal. P&A, Cone
tract, pp. &, 22, 24, 20, 75,

§4538. Bar of Statute of Limitations.—
In pleading the statute of lmitations it &
not necessary to state the facts showing the
defense, but it may be stated generally that
the cause of action is barred by the provi-
siont of section —— {giving the number
of the section and subdivision thereof, i it
is so divided, relied upon) of the Code of
Civil Procedure; and if such allegation be
controverted, the party pleading st en-
tablish, on the teial, the tacts showing that
the cause of action in so barred. LegH.
1872

Anno, CCP 438: "V.P, pp. 1147, 1943-1748%;
31 Cal 2d 862; 19 Cal].2d 3.

McK.D, Limit. of Act, 88137124, Pleading
8514, 115.

Forms QCP 438 Cal Pl&Pr Lim. Acin,
Forma 17, 19: Cal, PeA, Ans. & Countercd., p.
44; Law & Motian Proc., p. % Lim, Acto., pp.
13, %1-93, 102, 107, 108,

§45%. Statute or Ordinance—Perform-
snce of Conditions,—In pleading a private
statute, or an ordinance of a county or mu-
nicipal corporation, or & right derived
therefrom, it is sufficient to refer to auch
satute or ordinance by it title and the day
of itx passage. In pleading the perform-
ance of conditions precedent under a stat-
ute or an ordinance of a county or munici-
pal corporation, or of a right derived
therefrom, it is not necessary to state the
facts showing rach performance, but it
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it

may be stated generally that the party duly
perforimed il the conditions on his part
required thereby, if such allegations be
controverted the party pleading must es
tablish on the trial the facts showing such
performance. Leg L 1872, 1907 p. 707.

Anna, CCF 459 WP, po. 1147, 1189; 39
Call2d 38, 73, 7!,

MoK D, Stars. 5814, 16, Pleading §§1416,
Muni. Corn. §230.

Forms CCP 459: Cal. PI&Pr, Buser, Porm 35;
Elevatos, Form 19; Bxcav,, Fonn &; Prem. Liah,,
Form 9 State, Forms 1, 4, 7.

§460. Libel and Slander — BExtrinsic
Facts-—In an zction for libel or slander it
iz DOt necessary to etate in the complaint
any extrinsic facts for the purpose of show-
fng the spplication to the plaintif of the
defamatory matter out of which the cause
of action arose; but it is sufficient to state,
generafly, that the same was published or
spoken concerning the plaintiff; and if such
alfegation be controverted, the plaintiff
must extablish on the trial that it was so
published or spoken. LegH. {872

Anng, CCP 460: WP pp, 218, 1147, 1708,
1352-1393; 30 Call.id 477, 686, 699, 704-105,

McK.D. Pleading 5848, 53, Libel & S. §841-
52; W.S, Tora §590, 113,

Forma CCD 460: Csl P&A, Complaint, p. 7;
Libel, pp. 3, 2L , _

§461. Truth or Midgation-—In the ac-
tons mentioned in the Jast section the de-
fendant may, in his anawer, allege both the
truth of the matter charged as defamatory,
and apy mitigating circumstances, to rer
duce the amount of damages; and whether
he prove the justification or not, he may
give in evidence the mitigating circum-
stances. LegH, 1872

Anno, OCP 461: WP, pp. 1349, 1537 %0
Cal].2d 7684; 31 Cal].2d 34, 57,

cK.Ib. Libel & 8. §E74-58; W.5, Tors 403

Forms CCP 4611 Cal. PlacPy, Libel, Form 11.

§462, Admission By Failure to —
Afirmaiive Defenses Deemed Denied.—
Every matecial allegation of the complaineg,
rot controverted by the answer, must, for
the purpose of the sction, be taken as true;
the statement of any new matter in the an»
swer, in avoidance or constituting a de-
fense or counterclaim, must, on the triaf,
be deemed controverted by the opposite
party. Legtl 1872

Anne, CCP 462: WP, op. 404, 976, 1194,
T0R-151L, 192%; 3 Cali.2d 199 ¥ Cal]2d 233,
19 Callad 339; 29 Cal]2d 140; 34 Cal].2d
104; 39 Cal]2d 304, 318, 321, 127, 473.494;
44 {al].2d 45,

MoK D, Pleadicg §§:139-194,

Forma CCP 462t Cal. P Ans, & Coun-
tercl, pp. B, 27, 3%, 47, Complaint, pp. 35, 590;
Demur., p. 287; Pindings, pp. 67, 0.
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§463, “Material Allegaticn” Defined.—
A material allegation in 3 pleading i one
essential to the claim or defense, and which
could not be stricken from the pleading
without Jleaving it insufbciene  legH.
L1873, )

Anne, CCP 463; 39 Cal]2d 31, 451,

MK D, Pleading §811, 142

Forme TCP 463: Cal. PRA, Am & Cgun-
tercl,, pp. 7, 13 Complaint, p. 64; Mozicns, pp.
5,79, 2, 29, ua, 1R, 29, aif,?. 54, 89, 946, 10;
Pioh, pp. 8, 6%, 0.

8464, Supplementa! Pleadings—-Motion
for Leave.~~The plantitf and defendant,
respectively, may be allowed, on modion,
to make a4 supplomental compluint or an-
gwer, alieging {aces marerial to the case oc-
cursing after the former cormplamt or an-
swer. LegH. 1872

Anpo, CCP 464 WP 1618, 1834 6 Cal}.
d 364; 34 Csl] 24 238; 39 Calf 2d 327, 411,

McE D Pleading §8179-164.

Fosmes CLP 464: Cal. PIXPr, Amend, & Suppl.
Flea, Porms 29, 30, 33-3%; Ans, & Counterch,
Forms 15, 16. Caption, Forms 137, 13%; Prob,
Porme 153, 154, 156; Cal. P&A, Amend. &
Suppl. Plea, pp. B, 54-37, 2194, 100, 102, 111,
112, 114, 122

§465. Filing and Service. - All plead-
ings subsequent to the complaint, muss be
filed with the clerk or {1} judge, and copies
thereof served upon the adverse party of
his attorney, provided that in actiona in

& 121 justice courts, when the pleadings are
oral, an entry of their substance in the
docket is sufficient. Leg.H. 1872, 1874 p.
101, 1933 ch. 744, 1951 ch 1737

_§465. 1955 Deleres, 1. justice i jue
tices” courts of Clasa

See note to §17 abowe.

See nate (200} preceding Section 372,

Anno. CCP 463t WP pp. 980-981. 177%,
L602; 6 Cal.l.2d 347; 20 Cal].24 £5; 28 Call.
d 639, 3% J.2d 401, 403,404, 491,

MeK D Pleading §8329-230.

Forma OCP 4% Cal. P1aPr, Complint,
Forms 2, 7-%; Cal. B&A, Defaudr, p, 5.

CHAPTER. &
VARIANCE - MISTAKHS 1IN PLEADINGS
AND AMENDMENTS

Metorial veriance—Amenidments mseting. §465.

Trmaterial variance §470.

“‘F%ilure of proof® distinguished from veriuncs.

471,

Amendment of ploadings. §472. .

Denurcer not waived—-Court’s discretion. §472a.

Tims to answer sfter Jemurrer—Notice of dec-
sicn. B47Zb.

Crder pustuining denprver open o wppialafNot
vetroactive. §472e

Grmmﬁ 7ddfor wostaining denwarcer shown in erder.

472d,

Amending pleadingu—-Continuunce—-Relief from
mistake, inadvertence, mirprise or @ 1a
negfect-—Fimw Lumie—Correcting  glevical ar.
ron. $473.

CIvEH, ACTIONS PLEADINGS S~ VARIANCE

Sec. 472

Non—sen!'ic;: of mnébnb——'rim?ﬂlimit on n;l:k-

ing refief. §473a. (Repealed July 1, 1970,

Servgce vf sutvinons o late 1o defend ¢he ace
ton—7Time Lmit on seeking selief of default
er defaukt judgment. E473.5.

Uninown defendante~—Addiog true namas, §4746

Disrzgard of nenprejudicial areor-—] 3
against prejudice. §475.

§469. Matecal Variance — Amend-
ments Meeting.—No variance between the
ailegation in a pleading and the proof i to
be decmed material, vnless it has actzally
misted the adverse party to his prejudice in
maintaining his action or defense upon the
raerite. Whenever it appears that a party
hias been 30 misled, the court may order the
pleading to» be amended, upon nah terma
as may be just. LegH. 1872, 1874 p. 302.

Asnnoe. TCP 462 W.P. pp. 1612-161%, 1619:
1 Callid 562; 4 Callld 507: 39 Cel) 24 346,
377, 380, 460

McK. D, Pleading §§172, 198,

Frrms CCP 469: Cal, PEA, Amend. & Suppl.
Plea, pp. 12, 40, 47, 79, 81

§470. Immateriai Vuariznce—Where
the variznce i not material, as provided in-
the last section, the court may direct the
fact to be found according to the evidence,
or may order in immediate amendment,
without costs. LegH. 1872

Agno. CCP 470: W.B. p, 1612; 4 Cal]l.2d
5067 13 Cal].2d 231; 39 Cat].zd 359, 377, 381,

450, 463,
McK.D, Pleading §§273-274,

Foems CCP 470: Cal. PEA, Amend. & Su
Plea, pp. 12, 41, 46, 47, 78, _50. B2,

8471, “Failure of Proof” Disii
from Variance.—Where, however, the al-
legation of the claim or defense to which
the proof is directed, is unproved, not in
some particular or particulars only, hut in
its general scope and meaning, it is aot to
be deemed a case of variance, within the
last two sections, but a failure of proof.
LegH. 1872, .

Anna, LCP 471: WP, 3. 161%; 18 Cal].2d
206; 39 Call.1d 460, 469,

McK. D, Meading §276.

Formns CCP 471: Cal. PRA, Amend. & Suppl.
Blea, pp. 41,47, &3,

£§472, Amendment of Pleadings-—Any
pleading may be arended once by the party
of course, and without costs, at any time be-
fore the answer or demurrer is fled, or ene
tered in the docket, or after demurrer and
before the trnial of the issue of Jaw thereon,
by filing the zame a3 amended and serving
i copy on the xdverse party, who may have
I daye thercafrer in which to answer or
deinur to the amended pleading: provided,
that in {13 justice courts when the plead-
fng is oral, the amendment may be oral,
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the substance thereof being entered in the
docket, and the adverse party shall have
L0 days from notice of sach ameadment in,
which to answer or demur thereto. Leg H.
1872, 1874 p. 302, 1931 ch, Fa4, 1951 ch,
1737,

B472. 1951 Dicletes. I, justices’ cowris of
Clam B

Bee note to 17 above,

See note (200) preceding Setion 392

Anna, CCP 472; WP op, 160J-165]1, 1804,
Oweas F.opp. 153, 1019a; 13 Calfod 138 3
Cai.g.ld 334-337, 350, 351, 403, 40%, 409, 491,

MK D, Pleading B85,

Forma COP 472; Cat, PP, Asacnd. & Suppl
Plea, Forms 21, 22, 3%, 37, Gaption. Pormse 123,

124, 127-130; Lol P2A, Accard, v ¥ Ammend.

& Suppl Plez, pp. 6, %, 11, 13, 23, 24, 34, 35,
111; Ans. & Countercl, pp. 22, 3 Death Actn,,
g 18 Default, pp, 57, éjﬁ; Mozions, pp. %3, 34,
40, 12, 13; Prob., pp. 45, &7,

B472a. Demurrer Not Waived—Court’
Discretion.—A demurrer is not waived by
s anewer filed {or emtered in the {1}
docket in the justice conrt} at the same
time. When the demurrer to a complaint,
a7 to a crosa-complaint, is overzuled, and
there is no answer filed {or entered}, the
conrt May, upon mich terms as may ke just,
zllow an answer. If a demurrer to the an-
swer be overruled, the action must proceed
as if no demurrer had been interposed, and
the facts alleged in the answer muse be
considered 28 denied to the extent men-
tioned in section 462 of this code,

When a demurrer is sustained, the court
may grant leave to amend the pleading
and shall fix the time within which such
amendment or amended pleading shali he
filed, or entered in the docket. Legll
1933 ch. 744, 1951 ch. 1737.

B472a, 1951 Deleteg 1. justice's docket

See note to 517 above,
See rote {200) preceding Section 371

Anno, OO 4720 W . pp. 14658, 14921497,
1502; Owens F. o 571 39 Caljld 186, 243,
259, 262, 316, AT A9,

KK D), Pleading 584,

Forms CCP 4724 Cal, PI&Pr, Cartion, Forma
127130, Demur., Forms 14, %, 21; Diemiss,
Forms 9, 26, 27; Cal. PRA, Amend, & Suppl.
Plea, p. 11,

§472b—~Time to Answer Afrer Demun-
rer——Notice of Decisiorn—-When a demur-
ver to any pieading is sustained or over-
ruled, and time to amend or answer i
given, the time =0 given runé from the
gervice of notice of the decision or order,
unless such netice i waived in open couse,
and the waiver entered in the minutea o
docket. Leg.HL. 1874 p. 304, 1932 ch. 744

Ser npote {200 preceding Scetion 3T

Anno. CCP 472b: W7, pp. 977, 1483, 1693,

4 Call2d %0 28 Cal).2d 643; 39 Cell.2d 238,

40%.
WeFLD). Pleading £8103-106,

Forms COPF 4720 Caf, PI&Pr, Demur., Porma
14, 20, 23, - :

8472c. - Order Sustaining  Demurrer
Open on Appeal — Not Retroactive.~—
When any court makes an order sustain-
ing a derurres without leave to amend the
question a8 to whether or not such court
abused ity diseretion in making such an o
der i3 open on appeal even though no re-
guest to amend such pleading was made;
provided, however, that this ssction shall
not apply to any pending action or pro-
ceeding, Lep HL 1939 ch. 714,

Anno, CCF 472 WP p 1497 8 Cal] X
631 39 Callazd 290, 2%2, 294, 311,

Formag Ci7P 47200 Cal. PI&Pe, Demur, Form
14; Cai, PRA, Demar., p. 330,

§472d. Ground for Sustaining Demuc-
rer Shown in Order~—~Whenever a de-
murrer in any action or proceeding is sus-
tained, the court shall include in its ded-
sivn or order a matement of the specific
grousnd or grounds upon which the deci-
sion or order is based which may be by
reference to appropriate pages and para-
graphs of the demurrer,

The party against whom a demurrer has
heen mastained may waive these require
ments. Leg L 19681 ch. 727

Anno, CCF 4724: W.P. Supp. p. 417: 39
Cal.}.1d Supp. Pieading §164.

Formg TCP 4728 Cal, PI&Pr, Derur., Forma
14, 21,

§473.  Amending Pleadings—Contina.
anrce-—Relief from Mistake, Inadvertence,.
Surprise or Excusable Neglect—Time Lim.
it—Corvecting Clerical Ervors.—The court
may, in furtherance of justice, and on such
terms as may be proper, allow a party to
amend any pleading or proceeding by add-
ing or striking out the name of any party,
or by cortecting a mistake in the name of a
party, of a mistake in anv other respect;
and may, upon like terms, enlarge the time
for answer or demurrer. The court may
likewise, in ite discretion, after notice to
the adverse party, ailow, upon such terms
as may he just, an smendment to any
pleading or proceeding in other particulars;
and may upon like terms allow an answrer
to be made after the time limited by this
coule,

When it appezrs to the satisfucdon of
the court thut such amendment renders it
necessary, the court may postpone the trial,
and may, when such postponement will by
the amendment be rendered necessary, re-
gwire, 1y a condition to the amendment,
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the payment o the adverse party of such
CORLS 38 may De jagt,

The court may, upon such ttrms a8 may
be just, rebieve & party or hie legal repre-
sentative from a judgment, ordze, or other
proceciing taken against him through his
mistake, inacdvertence, surprise or sxcus
able neglect. Application for such relief
must be accompanied by a copy of the an-
swer or other pleading proposed to be filed
therein, otherwise the application shall not
be granted, and must be made within a rea-
sonable ©me, W0 no rase exceeding six
months. after such judgment, order or pro-
ceeding was taken; provided, bowever,
thas, in the case of a judgment, order or
other procecding determining the cwner-
ship or right to possession or real or per-
sonal property, withour extending such six
months period, when a notice in writing is
Emrsonaiiy served within the State of Cali-
ornia both upon the party agrinst whom
ihe {"udgment, order or other proceeding
has bren taken, and vpon his attorney of
record, if any, netifying said party and his
attorney of record, if any, that said order,
judgment or other proceeding was taken
against him and thot any rights seid paety
has to apply for relicf under the provisions
of Bection 473 of the Code of Civil Pro-
cedure shall expire 90 days alter service
of said notice, then such application must
be made within 90 days aftee service of
such notice upon the defaulting pacty or
his attorney of record, i any, wﬁichever
gervice shall be jater.

The court may, upon metion of the in-
jured party, or iz own motion, correct
clerical mistakea in its judgment or orders
as entered, 80 as to conform to the fudg
ment or order directed, and may, on mo-
tion of either pasty after notice to the other
party, set aside any void judgment or oo
der. LegH. 1872, 1874 n 302, 1917 p. 242,
1933 ch. 744, 1961 ch. 772

See note 12003 preceding Section 371

Annn, CCP 473 WP pp. 191, 314, 320,
348, 387, 407410, T, 9I9, 1150006, 18060
1802, 16050606 16091610, 184, 1444 14412,
o4, 10 Tnt, 1V46, 1751 1754, 757, 186),
1854, 1895-1809, 19181919, 2040, 26047, 2068,
075, 095, IOUR-2100, 110N, 2104, ZIOT-E1E0,
TIV2-2104, 21162118, 2130, 1343, 2143, 21469
117, 2174, 108, ZIRG, RIVE, 2249, ALl
140%, 1538 Owene B pp. 399, 10194 Fricke
C.P.op. 163; 2 Cal.f.2d #436: 3 Ca1.1.2d 317, 488,
403, 513, 614, 789, 830, 814; 4 Oal)2d &1
353, %83, TAY: 10 Call.id 79, A4, 24 160, 12
Calfid $i%, 140, 171 13 Call.2d 231, 10,
628, T32: 16 Cal].2d 222, 225, 328, 452, 435,
435; 19 Cal.].2d 370, 37§, 378; 20 Cal ] 2d 107
108, 130, 139, 114, 319, %40, 798, 602, 719,
TV, BME, BAEL 8%4 21 Cal)ad 24 167, 16D
170, 218, 467; 21 Callld 368 23 (atj2d
389-391: 26 CwL].2d 796; 27 Call.ad 594395,

CIvEL ACTTONS PLEADINGA--VARIANCE
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19 38 Call.zd 733; 19 Cal]id 13, 1Y, 18,
-2, 11-33, 36, 40, 4%, 46, 50, &1, TOTL, 16,
35, B A5, &8, $1-93, 97, 106, 113, 130-112,
139, 151, 306, 432, 129, 34 Calj.2d 336337
§0%, 12, F24, F1B, 510, T3I-Fi4; 35 Cabl
54, 384 37 Cal)2d 364, 3467, 374, 477 39
Cal J.1d 149, 338-339, 341, 345, 149-350, 360-
61, A6, 412 40 Cal 1.2d 21); 46 Cal )24 14;
T4 C217.24 RE 90, 116, 167; % (alild 291
Fricke C.P. Tth Bd. p. 176

MoE T Pleading §8171-316, ud;imcnlﬁ 134-
136, Contiovance §51-3; W.5 Workmen's Com-
pensation §117, Husband and Wife £38, 45, 694,
B0, 8%, 91, 109, 113, Community Property §73,
Wills and Probate T3189, 233, 281, 301,

Forine TCP 4%3; Cal, PIRPr, Adopt., Form
A8, Amend. & Suppl. Plea, Forme 143, 6, 7, %,
1219, B, 1846, 19.9, 20, 12, 26, 31, 2I;
Caprion, Forms 133, 12%; Cost, Forms 18, 1%
Dretaule, Forme 15, 14, 165, 23, 2%, 26, 18;
Dismiss., Torms 28, 2% Findings, Form 16;
Judgm., Forsax 57-39: Prayer, Forms 14, 15
Lale P&A, Accord, g’? ¥, 6; Actions & Spec.
Pige, p. % Amend. & Suppl. Plea, pp. 6, 7. 9.
11, 13, 14, 18, 21, 13, 24, 31, 34, 15, 40, 47,
83, 83, B6, 94, 9%, 111; Ans. B Countercl, pp.
10, 23, 30, 4%; Congin., pp. 13, 48, 49, 41, 170;
Cost, pp. 36, 40-47F; Death Acin., p. 24 Defanlt,
pp. 9, 16, 17, 30, 31, 39-44, 4850, 5%, 57, §8,
40, 61, 66, A7, 89, 70, T4, 79-84, B8, 89, 91,
98, 109, 111-114, 115, 130; Dismiss, pp. 35,
59, 70-73; Div, pp. 9, 11, 14, 2323, 28.31, 33,
14, 76, 8%, 84, 94; Extension, pp. &7, 913, 14
20, 43-47, 42, 51, ¥4, 38, 79, &4, 68, 70, T1; Pict.
Def., pr. §, 10, 37, 9357, 57; Pmaud, pp. 111,
11%: Guard., pp. 47, 43, 4, T, 76, 84; E\soiv.,
pp. 1, 19, 30-32; Judge, ». 19; JYudgm,, pp. 9, 15,
17, 46, ¥1-54 61, 6456, BO, 138, 149, 150, 183,
189, 194, 210; Juris., pp. 147, 191, 242, 14%,
247-256, 219, 268, 271; Maodons, pp. ¥, 7-10, 12,
3135, 40, 47, Parves, p. 11; Premial, pp. 18,
28, 11; Prob, pp. B, 5£6-68: Review, pp. 34, 34,
62; Bum. Judgm., p. 121; Venue, p. 10,

§473a. Non-Service of Summons —
Time Limit on Seeiting Relief.—LegH.
1933 ch, 744, 1981 ch, 722. Repealed 1969
ch. 1610, operative July 1, 1970,

£4723 which will remain in effect until July 1,
199, reade as follows:

When from any cause the summons in an
action ha: net been personally served on the
defendant, the court may allow, en such terms
as miy be just, such defendine or his legal rep-
resentatives, af any time within ane year after
the rendition of any judgment in such actios,
to answer to the memits of the original acton;
provided, however, that, without extending said
one year poriod, in the case of 2 judgment, order
ot other proceeding determining the ownership
or right to possession of real or personal prop-
srry, when a nolice in writing is personally
served within or without the State of California
both upon said defendant and upon his atrorney
of record, if anv, notifying mid defendant and
hin attosney of record, iF any, that sech judgment
hac been rendered against him and that any
rights axid <efeudant has to apply for relief under
Saction 4732 of the Code of Civil Procedure
shall expire 180 days after service of said notice,
then the time within which szid defendant or
his tegal representatives may apply for such re
tief shall not exceed 180 days zfter said service
of said notice npon sid defendant or hin attorney
ef record, i any, whichever service shall be later,



Sec. 4733

Aonno. CCP 473a: W.P. pp. 337, 2118, 2171-
2172; 29 Cal.l.zd 23, 29, 33, 35, 42-44 91 93,
103, 139; 39 Cal].2d 408.

McK.D, Judgments §198.

Fonns CCP 473a: Cal, PlPr, Service, Forma
27, 28; Cal. PaA, Actions & Spec. Proc, p. 63;
Defaulr, pp. 10, 16, 17, 74-7%; Jurie, pp. 160,
246, 247, 230, 253, 1%, 19,

B473.5. Service of Sunmons Too Late
to Defend the Action — Time Limit on
Secking Relief of Defanlt or Default Judg.
ment.—{a) When service of a summcons
has not resulted in actual notice to a2 party
in time to defend the action and a default
or default judgment has been entered
against him in such action, he may serve
and file 2 notice of motion ta set aside such
default or default judgment and for leave
to defend the action. Such notice of motion
shall be served and filed within a reasonable
time, but in no event exceeding the earlier
of: (i) two years after entry of a default
judgment against hin; or (i) 180 days af-
ter service on him of a written notice that
such default or default judgment has been
entered.

(b) A notice of motion to set aside a de-
fault or default judgment and for leavae to
defend the action shall designate as the
time for making the motion a date not less
than 10 nor more than 20 days afeer filing
of such notice, and it shall be accompanied
by an affidavit showing under vcath that
such party’s lack of actual notice in time to
defend the action was not caused by his
avaidance of service or inexcusable neglect,
The party shall serve and file with such
notice a copy of the answer, motion, or
other pleading proposed to be filed in the
action. .

(¢) Upon a finding by the court that the

.motion was made within the period permit.
ted by subdivision (2) and that his lack of
actual notice in time to defend the action
was not caused by his avoidance of service
or inexcusable neglect, it may set aside the
default or default judgment on such terms
a5 may be just allow such party to de-
fend the action. LegJH. 1969 ch. 1610, op-
erative July 1, 1970,

8474. Unknown Defendants—Adding
True Name.—When the plaintiff ix igno-
rant of the name of a defendant. he must
. state thar fict in the complaint, or the offi-

davit if the action is commenced by affida.
vit, and such defendant may be designated
in any pleading or proceeding by aoy
name, and when his true name is discov-
ered, the pleading or procesding must be
amended accordingly: provided, that no
default or default hadgmerit shall be enter-

CODE OF CIVIL. PROCEDURE

‘that such error,
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ed against a defendant so designated, un-
less it appears that che copy of the sum-
mons or other peocess, or, if there be no
summons or process, the copy of the first
Eieading or notice served upon such de-
endant bore on the Face thereof a notice
stating in substance: “To the person served:
You are hereby served in the within action
{or proceedings) as {or on behalf of) che
person sued under the Actitious name of
(desigoating it).” The certificate or af
davit of service must stae the fictitious
nane under which such defendant was
served and the fact that notice of identity

wras given by endorsement upon the docw-
ment «d as required by this section,
The foregoing requirements for entry of

a defauit or default mdgment shall be ap-
plicable only as to m' names desig-
nated pursuant to this section and not in
the event the plaintiff has sued the defénd.
ant by an errefieons name and shall not
be applicable to entry of = defanslt or de-
fault judpment based upon service, in the

-manner otherwise provided by law; of an

amended pleading, process or notice desig-
nating deffgndl_ntgb? his true name. LegFL
1872, 1973 ch. 1244, 193¢ ch. 886.

8474, 1999 Leg. Added the words “or in
the ufidavit # the action is commenced by off-
davit.™ Remaining bold type sdded 1993

Amno; CCP 474: WP pp, B1L2-M14, 121D
1L 1254105, 1700-17081: 3 CalY2d 8326:
28 Cal].2d 6%%: 37 CalJ.2d ¥78, 38): 3% Cal].

13 114

McE.D. Pasties §§39, 08, .
Formy OCE 474; Cal. PlaPe, Alleg., Forms 1.4,
19: Amend. & Suppl. Plea, Forms 19, 19.119.3:
Captide, Forma 51, 53, 110 Complaint, Form 1,

* Inj, Porm -1; Negl., Form 1; Parties, Porm 2¥:

Service, Forma I, 2, 7; Cal. PEA, Amend. &
Suppl. Plea, p. 6: Fict. Del., po. 4-8, 12-14 17, .
18, 20, 23-2%, 29, 30, 33, 45, 47, §3-%9: Juris.,

p. 140

The court must, in evéry stage af an action,
disregard any error, impioper ruling, in-
struction, or defect, in the ?Iadin or
proceedings which, in the opinion -of said
eourt, doea not affect the substantial rights
of the pirties. No judgment, decision, or
decree ghall be reversed or afected by rea-
son of any error, ruling, nstruction, or de-
fect, unless it shall appear from the record
ruling, instruction, or de-
fect was prejudicial, and also that by rea-
son of such error, ruling, instruction, or
defect, the said party complaining or ap-
pealing sustained and suffered substanitial
injury, and that a different result would
have been probable if such error, ruling,

mstruction, or defeet had net occurred or
exwted. There shall be no presumption
that error is- prejudicaal, or chat injury was
done if errur is shown, . 1822, 1897




