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DISPOSITION OF PROPERTY LEFT BY TENANT
AFTER TERMINATION OF TENAWCY

Jack 1. Friedenthal*

1. Hature of the Problem

A. In General

After termination of a tenancy, the landlord or his agent enters the
premises to prepare for a new tenant frequently to find_that the prior
tenant has left behind some items of personal property.l lHore often
than not, the items left on the premises appear to be little more than
Junk although on occasion they may seem to have some resale value
on the open market. In some situations, the goods appear valuable only to
the departed tenant as, for example, when the property consists of personal
papers, prescription medicines, or family photographs.

In the large majority of situatioms, the landlord, after futile at-
tempts to find tﬁe departed tenant and have him remove the poods, only
wishes to dispose of the property in a speedy, inexpensive manner, which
will not result in any risk of future liability for conversion. In a few
cases, where thé goods have commercial value, and the tenant left owing money
to the landlord, the latter may seek to appropriate the goods to his owm use
in payment of the tenant's obligations. In this regard, it should be noted
that under Section 1951.2 of the Civil Code a tenancy terminates when the

tenant abandons his leasehold interest. It is quite common for a tenant

*# The author wishes to acknowledge the contribution of 1is. Kathy Thomas,
a 1972 graduate of the Stanford Law School, who did much of the basic
research upon which this study is based,

1. Throughout the study, statements are made regarding the general nature
of the preblem, the uvsual value of goods involved, and the normal atti-
tudes and acts of landlords and tenants. Specific authorities are not
cited for these aasertions. Some are self-evident, others have been
verified in numerous conversations with persons who have first-hand
knowledge of landlord-tenant problems.
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who is behind in rental pajnenta to abandon the leasehold and leave behind

fueniture and other personal items,

B, Practical and Theoretical Considerations

A landlofd is in business, whether he rents only the other side of
the duplex apartment in which he lives or a commercial buiiding with many
thousands of square feet. Therefore, he deplores the nuisance and cost of
dealing with goods left behind. Occupancy by a new tepant may be delayed,
storage may be expensive, particuiariy if outside conmeréial fﬁcilities
must be arranged, and there is alwﬁ}s the danger of a lawsuit sy an owner
whose goods are loat, destroyed, or damaged. A public sale of tﬁe gooda
involves some investment of time plus the cost for pubiication of notice.
Even if the property is thrown away, there may be some expense for removal
vhen large items are involved. Since in most cases the goods have little or
no commercisl value, the landlord himself will ultimately be stuck with all
of the bills.

From the point of view of a former tenant who either cannot be located
or who, after being contacted, falls to remove his property, there is rarely
any concern regarding the disposition of his goods. Only on the rarest of
occasions will such a_teﬁaut appear on the scene to claim his property, but
the fear of such a situation causes landlords considerable comsternation in
the absence of a law clearly delineatinpg their righfs and oﬁiigations. Un-
fortunately, no such law exists in Caiifornia. There are a number of spe-
cific provisioné covering some, but hardij ail, situations where goods aﬁe
left behind and, taken as a whole togethéf with applicable-rules of common
law, they present a confusing, 1f not inconsistent, tangle of regulations

which tend to exacerbate, rather than allay, the landlords' fears.
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The primary question that must be answered before drafting a statute
governing the disposition of property left behind after a tenancy has ter-
minated is the extent to which the tenant or the landlord should bear the
costs and any risks that may be involved. Ome possibility is to declde
that the landlord, as a buslnessman, should be totally responsible. If goods
are left behind, he should keep them safe for the owner, who may or may not
be the tenmant and, i1f the landlord disposes of them, he does so at his peril,
at least until the statute of limitatlons for conversion lapses. There would
be several difficulties with such a rule. First, it would subject the land-
lord to the whims of former tenants without sufficient economic or social
jugtification; the landlord is not a warshouseman and should not be required
to become one involuntarily and without specific compensation. Second, it
would be economlcally wasteful., A landlord should not be required to store
worthless goods; yet that would certainly be the result in most cases. The
costs of such unnecessary storage would be passed off in many cases in the
form of higher rent, especially since the landlord will know that in the vas:
number of cases these costs will never be recouped. Third, the rule could
work a serious and undue hardship on a landlord who operatea only one or two
small rental units. Such a landlord often cannot pass off expenses in the
form of higher rent since he operates in a different market structure than
does a landlord with many umits, If the small operator is unlucky enough to
be burdened with substantial personal property left by one or two ex~tenants
in a single year, he could suffer serious financial loss. Such a landlord is
less likely to have space available for on-site storage:; hence, he is more
1ikely to have to buy space or to throw the goods away and take a chance on a
subsequent lawsuit. Finally, the landlord is in an inferior position to the
tenant in determining who actually owns the property and whether it is or is
not valuable, especially with regard to an item having nc value on the open
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market, such as a family heirloom. The landlord would face an insurmountable
obstacle in determining whether to store or discard such items.

A second possibility is to place the responsibility for the goeds
solely on the tenant, thus permitting the landlord to appropriate or throw
away anything left on the premises without Incurring any obligation to the
tenant or other owner whatsoever. This rule, too, has its drawbacks. First,
it may be economically wasteful if items of substantial value are junked.
Second, it would provide an undeserved windfall for the 1andlord who keeps
such items for himself. Third, tenants do leave items behind, especially
lost items, in circumstances where the cost of handling to the landlord who
finde them, at least for a short period, is overbalanced by the value to
the owner. Surely, the landlord should have some duty to notify an owmer
whose whereabouts are konown that he is about to lose his poods.

The third, and obviously most satisfactory, possibility is to distribute
the burdens between the parties, minimizing the landlord's costs by affording
only basic protection to the tenant. The regulations must be geared to the
vast majority of situations where the temant has left the goods behind be~
cause he does not care about them and not to.the odd case where the tenant

raturns to make a claim for them.

II. The Current Law Regarding Disposition
of Lost or Abandoned Property

A. In General
Unless a landloxd 1s covered by one of the specific statutes governing
disposition of property in particular situations, he will find no law govern-
ing what he can do with the property, only what he cammot do. If he throws
away the tenant's property or destroys it or appropriates it tc his owm use,

the landlord will be liable for conversion unless he can show that the tenant




actually intended to, and did, abandon the property. It is not enough that
the landlord reasonably believed the property was ahandoned.2 The risk may
be greater than the landlord realizes because the measure of damages 1s not
the resale value of the goods but their value to the owner.3 Hevertheless,
in the vast majority of cases, the property will have little or no resale
value and the landlord will junk it, hoping that it was in fact abandoned.
The landlord will take this risk because he has no realistic alternative.
He may store the goods in a warehouse, but initially he will have to bear
the costs of such storage, knowing the chance for recoupment from the owner
is remote.# He may sue the owner for treapasa,5 but, even if the owmer can
be found and served, the expenses of litigation are not likely to be justi-
fied by the judgmen; even in those cases where it 18 collectible. And in
the meantime, the landlord still has to deal with the property.

If the rental agreement contains a specific clause permitting the
landloxrd to dispose of the property, he may feel somewhat more secure in
junking it. However, in most cases where the tenant leaves property be-
hind, there is only a month-to-month tenancy based on an oral apreement,
And even if such a written clause exists, there will be doubt as to its
validity.ﬁ Selfwhe;p measures written into a lease prepared by the land-
lord, which permit him to interfere with the tenant's leasehold and per-

enconseionabtle,

sonalty without a prior court order, are likely to be held uneenstitubionel.

2. See Note, The Unclaimed Personal Property Problem: A Legislative
Proposal, 19 Stan. L. Rev. 619-620 (1967), and cases cited therein.

-

3. See id. at 620.
4. See id. at 621.

6. GSee Jordan v. Talbot, 55 Cal.2d 597, 604-605, 361 P.2d 20, s
12 Cal. Rptr. 488, (1961) (dictum),
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Even legislative remedies, such as foreclosure of a landlord's lien, attach-
ment, and replevin, are now held invalid if allowed on an ex parte basis

prior to a hearing on the merita.?

B. Current Stetutory Provisions
At present, there are a number of statutes governing lost or abandoned
property in specific situations, They are arbitrary in their coverage and -
inconsistent in their requirements. As a whole, they do not provide an over-
all gqlution to the problems in a majority of cases.

The statute with the widest coverage is Section 18628 of the Civil Code

7.. See Fuentes v. Shevin, 407 U.S. 67 (1972); Blair v. Pitchess, 5 Cal.3d
258, 486 P.2d 1242, 96 Cal. Rptr. 42 {(1971); Klim v. Jones, 315 F. Supp.
109 (N.D. Cal. 1970).

8. Section 1862 provides:

1862. Whenever any trunk, carpetbag, vulise, box, bundle,
baggage or other personal property hag heretofore come, or
shall hereafter come inte the possession of the keeper of any
hotel, inn, or any boarding or lndging house, furhished apart-
ment house or bungalow court and has remained or shall re-
main unclaimed for the period of six months, such keeper may
proceed to sell the same at public auction, and out of the
proceeds of such sale may retain the charges for storage, if
any, and the expenses of advertising and sale thereof;

But no such sale shall be made until the expiration of four
weeks from the first publication of nolice of such sale in &
newspaper published in or nearest the city, town, village, or
place in which said hotel, iun, boarding or lodging buuse,
farnished apartment Liouse or bungalow court is sitnated. Said
notice shall be published onre o week, for four successive weeks,-
in some mewspaper, daily or weekly, of sumeral cireulation,
and shall econtain a deseription of each trunk, earpetbag, valise,
box, bundle, bagzare, or other personal property as near as
mzay be; the name of the owner, if known; the name amd ad-
dress of such keeper; the addross of the place where such
trunk, carpetbag, valise, box, bundle, bazgnge, or other per-
sonal property is stored ; and the time and place of sale;

And the expenses incurred for advertising shall be & lien
upca such property in a ratable proportion, according to the
value of such piece of property, or thing, or artiele sold;

And in ease any balance arising from such sale shall not be
cloimed by the rightful owner within onc week from the day
of sale, the same shall be paid into the treasury of the county
in which such sale took place; and if the same be not claimed

_ by the owner thereof, or his legal representatives, within one
year thereafier, the same shall be paid into the peneral fund
of said county.



which imposes three basic requirements for the disposition of unclaimed goods
left in furniéhéd“iodgings (including furnished apartments}:
{1) The goods must be unclaimed for six months,
{(2) The landlord may then advertise the goods for sale by publication
once a week for four consecutive weeks. The notice must contain
a detalled description of each item and must give the name of the
owner, if known,

(3) The items may then be sold publicly,

The scope and details of Section 1862 raise a number of important
questions. ¥Firet, and most lmportant, is whether theré should exist a spe~
cific provieion for furnished apartments and no cunparabie provision for
unfurnished apartments or commercial fecilities. The most plausible justi~
fication for different treatment is that items left behind in furnished
apartments are likely to be limited im size, number, and value, Such a
. distinction is irrelevant, however, since landlords in possession of bulky
items or items of value are as much, if not more, in need of a disposition
procedure as are those who hold smaller or less valusble items, Moreover,
one cannot generalize as to the size or value of items left on uwnfurnished

plren:i.aes. It should be noted that Code of Civil Procedure Section 11?&9

9. Section 1174 provides:

1174. If upon the trisl, the verdiet of the jury, or, if the
case be tried without 2 jury, the findings of the court be in
fevor of the plaintiff and against the defendant, judgment
shall be entered for the restitution of the premises; and if the
proceedings be for an unlawful detainer after neglect, or
failure to perform the conditions or eovenants of the lease or
agreement under which the property is held, or after defanlt in
the payment of rent, the judgment shall also declare the for-
feiture of such lease or agreement if the notice required by
Section 1161 of the code statea the election of the landlord to
declare the forfeiture thereof, but if such notice does not so
state'such election, the lease or agreement shall not be forfeited.

The jury or the court, if the proceedings be tried without &
jury, shall also amsess the damages occasioned to the plai_ntiﬂ
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provides a method for disposal of goods left by a tenant who has been ousted

by any foreible entry, or by any forcible or unlawful detainer,
alleged in the complaint and proved on the trial, and find the
amount of any vent due, if the alleged wnlawful detainer be
after default in the payment of rent. If the defendant is found
guilty of foreihle entry, or forcible or unlawful detainer, and
malice is shown, the plaintif may be awarded ecither damages
end rent found due or punitive damages in an amoant which
does not exceed three fimes the amount of damapes gnd rent
found due. The trier of fact shail determine whether damages
and rent found due or punitive damages shall be awarded, and
judgment shall be entered aceordingly, b

When the proceeding is for an unlawful detainer after de-
fault in the payment of rent, and the lease or agreement under
which the rent is payable has not by its terms expired, and the
notics required by Section 1161 hes not stated the election of
the landiord to declare the forfeiture thereof, the court may,
and, if the lease or agreement is in writing, is for a term of
more than one year, and does not contsin a forfeiture elause,
shall order that execution upon the judgment shall not be
issued untilt the expiration of five days after the entry of the
judgment, within which time the tenant, or any subtenant,
or any mortgagee of the term, or any other party interested

in its econtinuance, may pay into the court, for the landiord,
the amount found due as rent, with interest thereon, and the
emount of the damages found by the jury or the eourt for
the unlawful detainer, and the costs of the proceedings, and
thercupon the judgment shall be satisfied and the tenant be
restored to his estate,

But if payment as here provided be not made within five
days, the judgment mey be enforced for its full amount, and
for the possession of the premises. In zll other cases the
jedgment way be enforced immediately.

A plaintiff, having obtained 8 writ of restitution of the
premises pursuant to an action for unlawful detainer, shall be

" entitled to have the premises restored to him by offlcers charged
with the enforcement of such writs. Promptly upon payment
of reasonshble costs of service, the enforcing officer shall serve
or post a copy of the writ in the same manner &8 upon levy of
writ of attachment pursusnt to subdivision 1 of Section 542 of
this code. In addition, where the copy is pested on the prop-
erty, another copy of the writ shall thereafter be mailed to the
defendant at his business or residence address last known to
the plaintiff or his attorney or, if no such addresa is known, at
the prenmiges. If the tenant does not vacate the premises w1t‘h1p.
five days from the date of service, or, if the copy of the writ
is posted, within five days from the date of mailing of the addi-
tional notice, the enforcing officer shall remove the tenant from
the premises and place the plaintiff in possession thereof. It
shall be the duty of the party delivering the writ to the officer
for execution to furnish the information required by the officer
to comply with this section.

All goods, chattels or personal property of the tenant re-
maining on the premises at the time of its restitution to the
plaintiff shall be stored by the plaintiff in a place of safekeep-
ing for a period of 30 days and may be redeemed by the tenant
upon payment of reasonable costs inenrred by the plnmtlﬂ in
providing sueh storage and the judgment rendered in favor of
plaintiff, including costs. Plaintiff may, if he so elects, store

B



pursuant to a wtoggful detainer judgment, whether the premises are furnished
or unfurnished; commercial or residential,

In 1961, Section 1862 was smended to delete the word "furnished," thus
making it applicable to all apartment owmers. In 1965, however, the word
"furnished" was reatoréd. The original change obviously was designed to
solve problems of unfurnished apartment owners which exist today. The sub-
sequent alteration apparently resulted from the fact that the requirements
of the statute put the landlord in a worse, rather than a better, position
primarily because of the six-month holding period. Without the statute,
the landlord was often willing to take a chance by throwing away what ap~
peared to be worthless goods without Incurring the costs of storage. Under
the statute, the landlord who failed to keep or store the items for six
months not only would be made to look bad in an ordinary action for conver-
sion but might conceivably be held lisble for punitive damages as a result

of his willful viclation of the statutory requirements.

such goods, chattels or personal property of the tenant on the
premises, and the costs of storage in such case shall be the fair
renta} value of the premises for the term of storage. An in-
ventory shall be made of all goods, chattels or personal prop-
erty left on the premises prior to its removal and storage or
storage on the premises. Such inventory shall either be made
by the enforcing officer or shall be verified in writing by him.
The enforcing officer shall be entitled to his costs in preparing
or verifying such inventory.

In the event the property so held is not removed within 30
days, such property shall be deemed abandoned and may be
sold at a public sale by competitive bidding, to be held at
the place where the property is stored, after notice of the time
and place of such sale has been given at least five days before
the date of such sale by publication once in & newspzper of
general circulation published in the county in which the sale is
to be held. Notice of the public sale may not be given more than
five days prior to-the expiration of the 30 days during which
the property is to be held in storage. All money realized from
the sale of such personal property shall be used to pay the
costs of the plaintiff in storing and selling such property, and
any balance thereof shall be applied in payment of plaintiff’s
judgnient, including costs. Any remaining balance shall be
returned to the defendant.

-



The six-month waiting period appears unreasonably long for items left
either in furnished or unfurnished premises. Perhaps it made more sense in
1876 when the statute was first enacted, but modern communication faclilities
eliminate the necessity of such a long wait, particularly when the costs of
storage are unlikely to be recovered. Other provisions permitting diaposi-
tion of unclaimed property 211 have lesser wailting periods: goods.
left by a tenant ousted after successful prosecution of an unlawful detainer
action need be held only for 30 days;lO goods committed to a warchouseman,
common carrier, or innkeeper for transportation or safekeeping need uﬁly'be
held 60 days before they can be scld;l1 lost property turned over to the
local police may be disposed of after 90 days.12

The notification provisions of Section 1862 also are subject to question.,
First, the statute contains no provision for notification other than by pub~
lication. Surely, if the owner's whereabouts are known to the landlord,
direct notification is proper to protect the interests of the tenant and
should be required. If the owner cannbt be contacted, however, there seems
little justification for requiring four separate publications of the notice
of sale. Only one publication is required by other provisions governing
lost or abandened propetty.13 From a practical point of view, the expenses
of multiple publication cannot be justified by the expected results.

Sections 2080-2080.9 of the Civil Code, dealing with lost property over
$10 in value, take an entirely different approach than does Section 1862.

The only obligations of a finder who takes possession of lost property‘are

10, See Code Civ. Proc. § 1174, set out in note 9 supra.
11. Civil Code § 2081.1.
12. Civil Code § 2080.3.

13. Civil Code § 2080.3; Code Clv. Proc. § 1174, set out in note 9 supra.
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to notify the owner, if he is known, and to turn the property over to the
police 1f the owner is not known or does not claim the goods. The burden then
falls on the police to hold the goods, make proper notification, and dispose
of the items. These provisions specifically exclude abandoned property;
otherwise, they could provide the final answer to the problem of how to
dispose of items left behind by a former tenant. The reason that abandoned
property is not included 1s that police departments have neither the room
nor the personnel to receive, guard, and care for large items of furniture,
trunks, and the like. Lost property consists generally of small items which
can more easily be stored. Even under current law, police have problems in
finding storage for bicycles and similar items turned over to them for dis-
position., It should be noted that, in 1967, when the wrongful detainer act was
amended to add provisions dealing with goods left behind by an ousted tenant,
the original provision required the county te remove, store, and sell the
goods. In 1968, this provision was changed to place these burdens on the
landlord. The cost to the county of storing property left by temants proved
prohibitive and wasteful, especlally since so many of the items were of little
value and were never claimed.

The lost property provisions would seem to apply to goods left on rental
premises unknowingly and mai.nl:t=.~tu:1«cm.\a1].y.”l Sometimes, it is obvious that
an item was lost as, for example, when a ring is located under a rug or in a
heating duct. Other times, however, the matter is not so clear as, for exam~
ple, when a ring is found in a drawer of an abandoned desk. The landlord,
then, is left to determine as best he can the reason why the owmer failed to
remove his property. There 18, of course, a strong incentive for the land-

lord to find that the property was "lost” in order that the burden of dispo-

14. See People v, Stay, 19 Cal. App.3d 166, 96 Cal, Rptr. 651 (1971).



sition can be shifted to the local police. Hoﬁever, if the police believe
that the property was knowingly left behind, they may refuse to accept it.

Insofar as operators of furnished apartments are concerned, the lost
property laws appear inconsistent with the provisions of Section 1862. If
property was obviously loat In a furnished apartment, it is not clear which
set of regulations apply. If the landlord follows Section 1862 to the letter
and does not directly notify the owner whose whereabouts are known or could
be ascertained, the landlord may be gullty of theft because such notice is
required under criminal provisions relating to lost property.15 If the
owner cannot be found and the landlord turns the property over to the police,
who dispose of it after 90 days, the landlord may be charged with conversion
on the ground he failed to store it for six months. It seems obvious that a
coherent statute is needed so that landlords may know what they are expected
to do with the goods,

Before ceomposing such an omnibus statute, however, consideration must
be given to a2 subtle problem arising from the fact that a landlord will not
often know with certainty whe owns wvarious items of property left behind in
an gpartment. Such items may have been borrowed or rented, or they may have
been lost by a casual visitor, or even left by an earlier tenant. Section

"

1862 clearly encompasses all such items by using the word "owner,' rather

than "tenant," and by covering all items "which come into the possession”
of the landlord, However, Section 1174, the unlawful detainer provision,

16

talks only of ‘personal property of the tenant.” Presumably, a landloxrd

who follows the procedural details of Section 1174 to the letter in selling

15. Penal Code § 485, See also People v. Stay, 19 Cal. App.3d 166, 96 Cal.
Rptr. 651 (1971).

16. See the text of Section 1174, set ocut in note 9 supra.
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goods left on the premises may nevertheless be sued for conversion by a

third person who proves that he, rather than the tenant, owned the goods.
With respect to items lost by non~tenants, the import of the lost property
law must again be considered. If individuals who lose property justifiably
rely oo the duty of a finder to turn such property over to the police, any
statute which permits a different disposition of property found by a land-
loxd may not only be unfair but Invalid as a denial of equal protection of
the laws or a deprivation of property without due process of law. The latter
is a particular danger if notification is directed only to the ex—-temant.

The final problem raised by the statutes is how the poods, or the pro-
ceeds of sale, are to be distributed if the owner does not appear. Currently,
under Section 1862, the landlord may retain the costs of storage, advertising,
and sale. Within one week from the date of sale, he must pay any excess
amount into the county treasury. The money is held for one year and, if not
claimed, 1s paid into the general fund of the county. The landlord is not
permitted to keep any of the proceeds to offset rent or other amounts owed
him by the tenant.

There are several statutory provisions which do permit a landlord to
assert a lien on a tenant's goods for unpaid rent, meals, or other services
even 1f the property is still in the tenant's possession. The first of these
provisiona, Civil Code Section 1861, covers hotels, motels, inns, and board-
ing houses and permits the landlord to enter the rental premises to take pos-
seasion of the property and, after giving notice, to sell it and apply the
proceeds to the tenant's debt if the debt remains unpaid for 60 days. This
provision is patently unconstitutional under modern doctrine regarding pre-

trial remedies and has been so held by a three-judge federal district court
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in Klim v, Jones.l8 It was held that the statute not only deprived tenants

of property without due process of law by permiiting goods to be taken by the
landlord without any court hearing on the merits of the alleped debt, but it
also violated the due process and, by implication, the equal protection
clauses of the Constitution by allowing the landlord, in effect, to levy

19 This latter point

on goods that are otherwise exempted from execution.
has been underscored by the recent California appellate court declsion in
Gray V. Whitmorezo which struck dowm that portion of the unlawful detainer
afatute allowing the landlord to retain out of the proceeds of the sale of
tenant's goods amounts equal to the unpaild balance of his judgment in the
unlawful detainer suit. Even though the tenant's obligation in Gray was
established by judgment, thus eliminating the first objection upheld in Klim,
the Qggz court, in accordance with the second point in Klim, found mo justi-
fication for permitting the landlord to keep the proceeds from the sale of
items such as tenant's household furniture when other judgment creditors are
prohibited from levying on such items by statute,

The California Legislature obviously had these constitutional questions
in mind when it amended Civil Code Section 186la which provides landlords of
apartments, both furnished and unfurnished, with a lien similar to that
allowed in Section 1861. However, under Section 186la as amended, the lien
appiles only to goods which are subject to execution and cannot be enforced
until a final judgment in favor of the landlord has been entered.

Whatever the validity of the current lien provisions, it is clear that a
statute designed teo allow a landlord, without going to court, to dispose of

goods left after a tenancy has terminated cannot constitutionally permit the

landlord to retain the goods or the proceeds as an offset to debts owed him

18. 315 F. Supp. 109, 118~124 (N.D. Cai. 1970).

19, Id. at 123-124.

20, 17 Cal. App.3d 1, 94 Cal. Rptr. 904 (1971).
.-



by the tenant. It is important to note, however, that the court inm Gray v.
Whitmore specifically upheld the landlord's right to retain the reasonable
costs of the storage and sale of the goods themselves.21

The decisions in Gray and Klim open to question the validity of Civil
Code Section 2080.3, providing that, in the absence of an ordinance giving
the proceeds to the county,22 if the owner fails within the prescribed period
and after publication of notice to claim lost property deposited with the police,
then upon payment of the costs of publication title vests in the finder. This

provision, unlike those involved in Gray and Klim, does not operate to satisfy

a judgment and is therefore not akin to an execution on exempt property. But,
if Section 2080.3 is valid, it gives rise to an anomalous situation, for, 1f
the landlord in Gray had decided that some of the property was lost, he could
ultimately have been held to owm it without any offset to his judgment against
the temant. And it would appear to follow that title to any unclaimed proceeds
from a landlord’'s sale of the personal property, after having been held for an
appropriate lemgth of time, could be held to vest in the landlord as long as
such proceeds did not operate to cancel the owner's outstanding obligations to
the landlord. Thus, we would have a rare constitutional ripght, one which would
leave the person to be protected worse off than if the protection did not exist.
The absurdity of the situation calls for a reexamination of both the Klim and
Gray decisions which erronecusly equate execution on property in the hands of

a debtor with disposition of property which the debtar, after due notice, has
falled to claim.

Given the fact that Gray and Klim appear to state the law in California,

however, the question is whether, in spite of the anomaly, the proceeds ulti-

mately should go to the landlord. There are several factors favoring such a

2). 17 Cal. App.3d at 23-25, 94 Cal. Rptr. at
22. See Civil Code § 2080.4.
~15-



disposition. The landlord has suffered the aggravation of worrying about and
handling the property,; the unclaimed proceeds could be looked upon as justified
compensation for such unliquidated expenses. Horeover, one could argue that
an owner of goods who leaves them on rented premises and makes no claim
thereafter should be presumed to have intended the goods to be a gift to

the landiord. On the other hand, landlords should have every incentive to
find the owner of such goods. Landlords who have a selfish interest in an
owner's abandonment may hedge in their efforts to locate the owner, The
situvation differs from a lost propertj case in that there the police have an
independent cbligation to f£ind the owneré it is not left solely to the finder
who may ultimately benefit if the owner fails to appear. Furthermore, it will
only be an accident 1f any proceeds over and above the cests of storage and
sale are reasconably related to the landlord's unliquidated costs of handling
the property. Only if such proceeds could be set off against the owmer's
debts would disposition to the landlord meke sense. Given curfent case law,
the most that can be done to assist both the landlord and the owmer in setting
off the value of the property against debts owed the landlord is already con-
talned in the previously discussed Civil Codé Section 186la, which provides

a landlord who has obtained a judgment againét a tenant with a llen on goods
not exempt from executien.

It is, of courae, not enough meiely to decide-that the proceeds, if un-
claimed, will not ultimately be pald to the landlord; some specific disposi-
tion must be provided if the landlord is not to face years of uncertainty.

For example,gunder the unlawful detainer law, the proceeds of §a1e neither
belong to the landlord ner are paid to the cqunty.‘ The statute simply pro-
vides that the landloxd hold them'for thé tenhnt. How long they.must be held

is unclear--perhaps for seven yeafé until the escheat law comes into effect.
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Even then, there is some uncertalnty because the applicable provision, Code
of Civil Procedure Section 1520, permits escheat of property held or owing
in the ordinaxy course of the holder's business. Arguably, a sale of a
tenant's abandoned goods is not within the ordinarj courge of a landlord's
business. Such uncertainty is intolerable. The only solution which appears
sensible i8 to require the landlord to tura the proceeds over to the county
which must hold them for the owner for a finite period, after which the
county becomes the owner,
h? Détermining the Date of Termination
of an Abandoned Leasehold

All of the prior discussion asaumeé that there is a specific date when
the tenancy terminates and that thereafter, upon entry into the premises, the
landlord discovers personal property left by the tenant. In many situations,
however, the tenant disappears prior to the normal date of termination, leav-
ing his goods behind. Under Civil Code Section 1951.2, which became effective
in 1971, once a tenant abandons the leasehold, his tenancy terminates and the
landlord has a duty to try to relet the premises so as to mitigate the tenant's
cbligations fof rent under the lease. liowever, the statute provides no method
for determining when an abandonment has occurred and the common law concepts
are deceptively simple and unsatisfactory from a practical perspective, Accord-
ing to the cases, an abandonment takes place when the tenant ''offers” to agban-
don by intending to renounce all future interest in his lease and by performing
some act to_effectuate this intent and when the landlord accepts the "t'.-fftal.'."23
This formulation is unsatisfactory to tenants who wish to mitigate their lia-

bility under the lease since the landlord can thwart the purpose of Section

23, Wiese v. Steinauer, 201 Cal. App.2d 651, 20 Cal. Bptr. 295 (1962); Anheuser-
Busch Brewing Ass'n v. Awerican Products Co., 59 Cal. App. 718, 211 P. 817
(1222). See also Gerhard v. Stephens, 68 Cal.2d 864, 442 P.2d 692, 69 Cal.
Rptr. 612 (1968).
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1951.2 pimply by refusing to “accept'’ the premises. Furthermore, the case law
fails to solve the problems of landlords who wish to re-rent as soon as pos~
sible; the landlord can never be certain that a tenant really intended to
abandon the lease, and mere nonuse of the premises, no matter how lomg, will
not alone be sufficient evidence of such intention.z4 Even if the landlord,
upon thorough investigation, reasonably believes that the tenant has formed
the requisite intent, the tenant may at some unexpected point reappear, claim-
ing that he had been 111 or otherwise unavoldably detained away from the
premises and that he had never intended to abandon his leasehold or his goods.
The landlordis probleme are enhanced by the fact that, in a subsequent suit,
he, not the temant, will bear the burden of proof on the abandonment isaue.zs
Therefore, it would seem highly desirable, not only with respect to disposi-
tion of a tenant's personalty, but also with regard to the landlord's right
and duty to re-rent, to amend Section 1951.2 specifically to set forth guide-
lines for determining precisely when a leasehold has been abandoned and, hence,

terminated.

24, Restatement of Property § 504, comment (d). See also Gerhard v. Stephens,
gupra note 23.

25. Pepperdine v. Keys, 198 Cal.2d 25, 31, 17 Cal. Rptr. 709, (1961), and
see cases cited in note 23 supra.
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I

ABARDCNMENT OF LEASED REAL, PROPERTY

An act to add Chapter 2.5 (commencing with Section 1953.10) to Title 5 of

Part 4 of Division 3 of the Civil Code, relating to abandonment of

Jeanged real property.

The pecple of the State of Californla do enact as follows:

Section 1. Chapter 2.5 (commencing with Section 1953.10} is added to

Title 5 of Part 4 of Division 3 of the Civil Code, to read:
Chapter 2.5. Abandomment of Leased Real Property

§ 1953.10. Methods of declaring sbandomment

1953.10. Thie chapter provides procedures whereby real property sub-
Ject to a lease may be deemed to be abandoned within the meaning of Section
1951.2. FKothing in this chapter precludes the lessor or the lessee from
otherwise proving that the property has b;en abandoned within the meaning

of Section 1951.2.

Comment. Chapter 2.5 is designed to eliminate the uncertainty as to
when a tenancy is toc be held abandoned within the meaning of Section 1951.2.
Under Section 1951.2, once an abandonment occurs, the tenancy is terminated
and the lessor has a duty ito minimize the lessee's damages by making reason-
able efforta to rerent the premises. The time of abandomnment 1s alsc important
under Sections 1963.30-1963.50 which set forth the lessor's rights and duties
as to personal property remeining on the premises after termination. Under
common lasw rules, abandonment occurs when the lessor accepts the lessee's

offer to end the tenancy. The lessee must in fact have intended to abandon
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§ 1953.10

the property. Appearances of abandonment are not sufficlent, and the lessor
must accept the premises or the abandomment is not effective. BSee Wlese v.

Steinauer, 201 Cal. App.2d 651, &0 Cal. Rptr. 295 (1962); Anheuser-Busch

Brewing Ass'n v. Americen Products Co., 59 Cal. App. 718, 211 P. 817 (1g22}.

See also Gerhard v. Stephens, 68 Cal.2a 864, 442 P.24 692, 69 Cal. Rptr. 612

(1968). These rules are insufficient in most cases to guide the parties. How-
ever, 1f the perties do have a clear understanding about the matter, the common

law rule may apply and hence 1s preserved by the last sentence of thils section.



§ 1953.20

§ 1953.20. Declaration of abandcnment by lessor

1953.20. () If a lessor of real property has no substantial reascn
to believe that the lessee has not asbandoned the property and reascnably
believes that thé properiy has been unoccupied for a period of 20 consecu-
tive days during which rent is due and unpaid, the lessor may give written
notice to the lessee stating both of the following:

(1) The lessor believes that the property has been sbandoned.

(2) Unless the leasee contacts the lessor within 15 days from the date
notice was dellivered to the lessee personally or deposited in the mail, the
property will be deemed abandoned and the lease terminated.

{(b) The notice becomes effective when it is delivered to the lessee
perscnaliy or when it is deposited in the mai) addressed to the lessee at
his last known residence or place of business. Where the lessor has sub-
stantial reason to believe the lessee is temporarily located at a place
other than his last known residence or business address, notice given by mail
is effective only when an additional copy of the notice is deposited in the
mail, addressed to the lessee at the place where he is temporarily located.

{¢) If notice is given in compliance with this section, the property
shall be deemed to be abandoned within the meaning of Seetion 1951.2 unless
the lessee contacts the lesaor within 15 days from the effective date of the
notice and manifests his intent not to abendon the property. Thereafter, the
lesscr is not limble to the lessee for treating the property as sbandoned and
the lease as terminated. This subdivision does not apply where the lessee
proves that the lessor had substantial reason to believe that the lessee did
not intend to abandon the property.

(d) The fact that the lessor knew that the lessee left items of perscnsl

property on the leased real property does not, of itself, justify a finding
.3~
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that the lessor was unressonable in believing the real property to have been
abandoned,

Comment. Subdivision {a) of Section 1953.20 generally provides & means
by which the landlord can safely decide the abandonment has teken place so
that he may dispose of any perscnal property remeining on the premiges and
otherwise prepare for a new tenant. A number of safeguards are provided to
insure that a determination of ebandonment is not prematurely made. Not only
must the landlord reasonably believe that abandonment has taken place but the
premises must have reasonably appeared tc be uncccupied for 20 cansecutive
days for which no rent has been paid. These requirements, together with the
provisions for notice, reasonably assure that a tenant will not be deprived
of a leasehold interest which he 414 not intend to abandon. The 20-day pericd,
combined with the additional 15-dsy period during which the tenant may contact
the landlord and demonstrate his intention to retain the leasehold, sssures
thet, for the normal tenancy calling for monthly payments, at least two due
dates must pass before abandonment cen be declared. If the landlord wishes
faster action, he may resort to an action in uniawful detainer under Code of
Civil Procedure Section 117h.

Under subdivision {c), the tenant must claim his leasehold within 15 days
of notification or the leasehold is decreed abandoned and the 1eaee.terminated.
Thereafter, the landlord wheé reasonably and in good faith followe the procedures
in subdivision (a) cannot be held liable to & tenant who later appears to
chellenge the abandonment. The hurden of proving unreascnableness or bad
faith falls upon the tenant, thus safeguarding landlords from substantial

fear of litigation. Under common law rules, abandonment depends upon the

e
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manifested intentions of the parties to the leage. Even though from all
appearances & leasehold seems abandoned, a lessor, who has not had contact
with the lessee, can never be -certain that the lessee will not suddenly
appear gnd claim that he was on vacation or in the hospital and had never
interded to, or manifested an intemtion to, abandon his interests. This
subdivision eliminates this uncertainty.

Subdivision (d) is designed to eliminate a possible problem with regard
to what facts may overcome a leseor's ressonable belief that a tenancy is
abandoged. . Obviously, since many lessees who abandon their leasehold interests
leave perscnal property behind, the mere fact fhat the lessor knows that the
lessee has done so should not, by itself, be held to establish that the leasor
has not acted rea.soppbl;f. The lessor cannct refuse to accept the tenant's

"offer to abandon" as apparently be could do under the common law.
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§L1953.30. Declaration of abandonment by lessee

1953.30. (a) Subject to Section 1951.4, real property shall be deemed
abandoned within the meaning of Section 1951.2 and the lease terminated:

(1) Upon delivery by the lessee to the lessor of a written notice
stating that the lessee has abandoned the property and that the lease is
termingted.

{2) Fifteen days after the lessee has deposited in the mmil a written
notice addressed to the lessor at his last known place of business, stating
that the lessee has abandoned the property and that the lease 18 terminated.

(b} The notice is not effective against the lessor unless and until
the leasee surrenders possession of the leased property to the lessor.

{(e¢) Nothing in this section limits the right of the lessor to recover
under Chapter 2 (commenclng with Section 1941} for breach of the lease by

the lessee.

Comment. Section 1953.30 provides a method by which the lessee can
declare hie leasehold abanpdoned in order to terminate the lease and require
the lessor under Section 1951.2 to take steps to mitigate the lessee's obli-
gations. The subdivision is, of course, subject to the lessor's rights under
Section 1951.% (contimation of lease despite breach and abandonment).

Subdivieion (c¢) makes clear that subdivisions {a) and (b) are not the
exclusive methods whereby an abandonment and termination of the lease may

occur.
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II

PROPERTY ABAWDONED ON LEASED PREMISES

An act to add Chapter 5 (commencing with Section 1953.10) to Title 5 of

Part 4 of Division 3 of, and to repeal Section 1862 of, the Civil Code,

and to amend Section 12174 of the Code of (ivil Procedure, relating to

property abandoned on leased premises,

The people of the State of Californi’ do enact as follows:

Section 1. Chapter 5 (commencing with Section 1963.10) is added to

Title 5 of Part 4 of Division 3 of the Civil Code, to read:
Chapter 5. Property Abandoned on leased Premlses

§ 1963.10. Definitions

1963.10. As used in this chapter:

{a) "Item of personal property" meens any piece of personal property,
including any trunk, valise, box, or other container which, because it is
locked, fastemed, or tied,deters immedlate access toc the contents thereof
but not including motor vehicles subject to Article 2 (commencing with Sec-
tion 22700) apd Article 3 (commencing with Section 22850) of Chapter 10 of
Division 11 of the Vehicle Code.

(b) "Iandlord" means eny operator, keeper, lessor, or sublessor of any
furnished or unfurnished hotel, motel, inn, boardinghouse, lodginghouse, .
epartment house, apartment, cottage, bungalow court, or commercial facility,
or his successor in interest.

(e¢) "Owner" meens apy person having any right, title, or interest in an

ltem of personal property.



§ 1963.10

(4) "Premises" means the real property rented or leased by the landlord
to the temant, including any common areas.

(e) "Reasonable knowledge or belief" is fhat knowledge or belief a
yrudent person would bave without investigation {including the investigation
of public records) unless such person has specific information indicating
that such investigation would more probably than not reveal pertinent informe-
tion.

(f} "Tenant" means any paylng guest, lessee, or sublessee of any facility

operated by a landlord.

Comment. Subdivision (a) defining "item of personal property" provides
in effect thet a locked, fastened, or tied container need not be opened by &
landlord who wishes to dispose of it. The privacy of the owner is thus pre-
served until disposition. Former Civil Code Sectlon 1862 permitted disposi-
tion of a container without opening it ever if the container was not secured.
The obligation under this chapter to lcok into unlocked, unfastened, or untied
containers 1s not onerous and will permit the landlord to make & realistic
evaluation of the property which is helpful in protecting interests of the
owner as well as of the landlord.

Subdivisions (b) and (f) define "landlord" and "tenant" broa&ly 80 88
to extend coverage of this chapter to 41l types of rental property whether
commercial or residential, furnished or unfurnished. This chapter provides
a meeng for all landords, regardless of the mature of the facilities, to
dispose of personal property left on the premises after termination of the
tenancy. Former Civil Code Bection 1862 provided relief only for those land-
lords whe owned or managed furnished residentiasl facilitles. Other landlords
had no statutory coverage except in unlawful detalner cases under Code of

Civil Procedure Section 117k.
-8
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Subdivision {c) defines "owmer" to include not only a tenant, but other
persons as well, including those having a leasehold, possessory, or security
interest. A landlord should be permitted to dispose of property left behind
even though, as is often the case, he does not know for certain whether the
property actually belonged to the fofmer tenant or to someone else. The un-
lawful detainer statute provides for disposition of goods owned by a tenant
only. See Code Civ. Proc. § 1174. Thus, a landlord who follows the provi-
sions of Code of Civil Procedure Section 1174 epparently still risks an action
for conversion by & third person who claims ownership.

Subdivision {d) defines "premises" and makes clear that it includes common
areas such as storage rocms oOr garages where personal property may be left
when the tenant leaves.

Subdivision {e) esteblishes a general standard for the landlord's
"reasonable knowledge" or "reasonable belief" as used in Section 1963.30 con-
cerning vhether an item of personal property is lost and in Sections 1963.%40
and 1963.50 regarding ownership of the item of personal property. This defi-
nition has the effect in Sections 1963.40(d) and 1963.50{d} of requiring an
investigation into the cwnership of an item of personal property only where
the landlord has specific information which would itead him to believe an
investigation would probebly reveal ancother or & differtnt owner.” See Section
1963.40(d) and 1963.50(d) end Comments. Hence, for example, if some expensive
furniture or a television set is left on the premises, the landlord is not
required to consult public records to find out if there 1s a security interest
in the property or to call local rental or leaaing companles unless, of
couree, he has specific information such as might be gotten from a 1labal on
the property or from some definite conversation with the tenant in the past.
The mere fact that the property left on the premises is of some value is not
to be deemed sufficilent to put a burden of investigation on the landlord.

G
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§ 1963.20. ILease provisions nullified

1963.20. {(a) Notwithstanding any provision in a rental agreement between
landlord and tenant, the tenant shall heve the right during the temancy and
upon termination thereof to remove tenant's personal property from the premises
whether or nct the tenamnt is indebted to the landlord.

(b) Nothing in this section preciudes the landlord and the tenant from
providing in a raztal agreement any of the following:

(1) A provision for an ctherwise valid securlty agreement pursuant to
the Commercial Code.

(2) A provision that leasehold improvements, alterations, and personal

property affixed to the premises shall be nonremovable.

Comment. Section 1963.20 is designed to protect tenants from onerous
contract provisions which can be used to deprive them of thelr property without
a court determination, often in contradiction to statutes which exempt certain
rerscnal property from levy end execution. It Is unlikely, in most aituationms,
that such self-help clauses would be enforced by California courts. See

Jordan v. Talbot, 55 Cal.2d 597, 361 P.2d 20, 12 Cal. Rptr. 488 (1961). How-

ever, few tenants have the time, money, and will to engage in a court contest.
Section 1963.20 should deter landlords from including or relying on such pro-
visions in their rental agreements. Iandlords will be further deterred from
abusing tenants' rights in their personal property by the fact that deliberate
violations of the proposed section could lead to punitive as well as compensa-
tory damages.

Note that this section does not prohibit the 1aﬁdlord from enforecing valid

liens granted by statute. See Civil Code § 1861a; (Study, p. _J.
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§ 19§§.30. General requirements for preservation of property

1963.30. If, after termination of the tenmancy and surrender or abandon-
ment of the premises by the tenant, the landlord finds that there remain on
the premises items of personal property of which the landlord is not ag
owner, the landlord shall dispose of such property as follows:

{(a) If the landlord reascnably believes an item of personal property to
have been lost, it shall be disposed of pursuant to Article 1 {commencing with
Section 2080) of Chapter 4 of Title 6 of Part 4 of Division 3 of the Civil
Code. If the appropriate police or sheriff's department refuses to accept
the property, it shall be deemed not to have been lost.

(b) A1l items of personal property remaining on the premises other than
lost items subject to subdivision {a) shall be stored by the landlord in a
place of safekeeping until either of the following occurs:

(1) fThe tenant or the owner pays the landlord the reasopable cost of
storage and takes possession of the items of personal property. If the land-
lord stores the items of personal property on the premises, the cost of
storage shall be the fair rental wvalue of the storage premises for the term
of the storage.

(2) The property is disposed of pursuant to Section 1963.40 or 1963.50.

Comment. Section 1963.3C limits the scope of this chapter to situations
where (1) the tenancy has been termineted, (2) the tenant has vcluntarily left
the premises, and (3) the landlord makes no claim on the personal property.
The requirement that the tenancy be terminated is obvious:; & landlord has no
need or right to dispose of the temant's property while the tenancy continues.

See Civil Code § 1953.10 et seq. (methods of declaring abandomment). The
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requirement that the tenant voluntarily has left the premises 'ls intended to
avold conflict with the statutory provislon dealing with uniawful detainer.

See Code Civ. Proc. § 1174. The requirement that the landlordnot have

an ownership interest in the property is necessary to avoid any confliet with

the landlord's claim that the property was his in the first place, that it

was a gift from the tenant, or that he has a valid statutory lien on the item.
See Civil Code § 1861a. If the landlord proceeds under this chapter, he neces-
sarily gives up any claim of ownership of the iltems of persoml property iavolved.

Subdivision (a) provides that items of personal property loet on the ‘
premises shgll be treated llke any other lost items pursuent to the provisions
concerning lost property. Civil Code § 2080 et seq. [see Study p. __J. All
owners who lose property should be able to rely on the lost property laws
which maximize chances for retrieval. Subdivision (a4} also eliminates any
uncertainty which would arise if the police or sheriff's department disagreed
with a landlord as to whether an item of perscnal property was lost or was
knowingly left behind. See Section 1963.10(e) for definition of reascnable
belief.

Subdivision (b) sets forth a general obligation of the landlord concern~
ing disposition of property which is not lost. Paragraph {1) provides that
the landlord is to release the property when the tensnt or the owner pays
costs of storage. This provision hag the effect of avoiding sny necessity on
the part of the landlord to determine whether the temant is in fact the owner.
The landlord is protected if he gives possessiocn of the property to elther the

tenant or the "owner." See Sections 1963.40(e) and 1963.50({c).
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§ 1963.40. Disposition of goods valued at less than $100

1963.40. If the landlord reasonably believes that the total resele value
of the asggregate of all the items of personal property not subject to sub-
division (a) of Section 1963.30 does not exceed $100, such property mey be
disposed of as follows!

(a) The landlord shall give notice to the tenant and any other person
the landlord reasonably believes is the owner of an item of personal property.
The notice shall contein all of the following:

(1) The name of the tenant and the address of the premises.

(2) A general description of each item of personal property and the
address where each item of personal property currently is stored.

(3) A statement of the landlord's belief that the total resale value of
the asggregate of all items of perscmal property does not exceed $100.

(4) The name of each perscn, if any, other than the tenant, who the
lapndlord reasonably believes is an owner of any item of personal property,
specifying the itemn.

{(5) A statement that, unless the tenant or the owner peys the landlord
the reasonsble cost of storsge of the item of personal property and takes
possession thereof within 15 days from the date notice 18 effective,
such person shall lose all right, title, and intereet in such item.

{b) If the tenant or the owner does not pey the landlord the reasonable
cost of storage and take possession of an item of personal property within 15
days from the date notice is effective under Section 1963.60, the landlord may
dispose of such item of personal property in any nmanner.

(c) The landlord shall not be held liable to a temant or an cwner to whom
notice was given pursuant to subdivision (a) with regerd to the disposition

under this section of an item of personal property.
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(d) In any action with regard to the disposition of an item of property
brought by sn owner to whom notice was not sent pursuant to subdivision (a},
the landleord shall not be held liable unless the owner proves either of the
following:

(1} That the landlord was unreasonable in declaring the value of the
total property not to exceed $100.

(2) That, prior to disposing of the goods, the landlord knew or reason-
ably should have known that such owner had an interest in the item of property
and also that the landlord knew or should have known upon reascnable investiga-

tion the address of such owner's residence or place of business.

Comment. Section 1963.40 permits summary disposition of property sppearing
to be worth less than $100. The coste of storage and sale of goods worth less
than $100 are too high to require a formal disposition as provided in Section
1963.50. The $100 amount applies to the total value of all property subject
to Section 1963.30(b). If the total exceeds $100, the landlord msy proceed
only under Section 1963.50.

Subdivision (a) sets forth the requiremente of notice to be given to the
tenant and, if known, to any other person who owns any item of personal property.
See Section 1963.10(e).

Subdivision (b) provides that, unless the tenant or the owner appears
within 15 dsys, the landlord may dispcse of the property in any manner. The
15-day period is deliberately short to protect the landlord's interests in
removing property cof litile or no value. In the vest majority of cages, the
owner does not care about the property and will never claim it.

Subdivision (d) covers the situation where the landlord is unaware of

who owns the goods. In such a case, the landlord should not be liable if he
=14
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has scted in good faith. Therefore, the burden is placed on the owner to
prove unreasonablenesg in order to assure landlords that they will not be
subject to the riske of litigation by following the procedures set out in
the statute. The reguirement that the landlord bave made a reasonable
determination es to the value of the goods 1s to protect unknown owners from
being deprived unfalrly of substantial sums. Any landlord who is in doubt
as to value may follow the procedure set forth in Section 1963.50 which
protects the‘owner's eccnomic interests.

It should be noted'that, under the definition of "reasonable knowledge
or belief" in Section 1963.10(e), the landlord is not required to make any
investigation concerning the existence of sdditional owners unless he has
specific information which indicates that such an investigation would
probably be fruitful. However, under subdivision {d) of this section, the
landlord is :eqnired to meke & reasonable investigation concerning the address

of 2 known owner.
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§ 1963.50. General provisions for disposition

1963.50. The landlord may dispose of any item of personal property not
gubject to subdivision (a} of Section 1963.30 as follows:

{2) The landlord shall give notice to the tenant end any other person
the lendlord reasonably believes is the cowner of an item of personal property.
The notice shall contain all of the following:

(1)} The name of the tenant and the address of the premises.

{2) A general description of each item of perscnal property and the
address where esch item of personal property currently is stored.

(3) The name of each perscn, if any, other than the tenmant, who the
landlord reasonably believes is an cwner of any item of personal property,
specifying the item.

(4) A statement that, unless the tepant or the owner pays the landlord
the reasonable cost of storage of the item of perscnal property and takes
possession thereof within 15 days from the date notice is effective,
such item shall be scld at public sale, and the proceeds, less the landlord's
reasongble costs for ssle, advertising, and storage, shall be turned over to
the county tressurer in the county where the sale tock place and that the
tenant or the owner shall have one year from the date of eale within which
to claim such proceeds from the county.

(v) If the tenant or the owner does not pay the landlord the reascnable
cost of storage and take possession of an item of property within 15 days from
the date notice is effective under Section 1963.60, the item shall be sold st
public sale by competitive bidding. The sale shall be held at the place where
the property is stored after st least five days' notice of the time and place
has been given by publicatiocn once in & newspaper of general circulatiom

=16
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published in the county where the sale is to be held. Notice of the public
sale shall not be given more then five days before the expiraticn of the
15-day period after the date notice 1s effective under Section 1963.60.
Money realized from the sale of an item of personal property shall be used
t0 pey the reasonable costs of the landlord in storing and selling such item.
If the landlord stores the items of personal property on the.premisea, the
cost of storsge shell be the fair rental value of the storage premises for
the term of the storage. I a number of iteme of personal property are
stored, advertised, or sold together, the costs shall be spporticned
according to the reasonable resale value of each item. Any balance of the
sale price after the deduction of costs shall be paid into the treasury of
the county in which the sale tock place within 30 days from the date of sale.
The tenant or the owner shsll have one year from the date of sale to claim
the balance. 1In case of multiple claims as to the ownership of the proceeds,
the decision of the county shall be final.

{e) The landlord shall not be held lisble to & tenant or an owner to
vhom notice was given pursuant to subdivision {a) with regard to the disposi-
tion under this section of an item of personal property.

(d) If an item of property ie disposed of in accordance with the pro-
visions of subdivision (b) but no notice was sent to the owner pursuant to
subdivision (a), the landlord is not liable uniess the owner proves that,
prior to disposing of the goods, the landlord knew or reasonsbly should have
known that the owner bad an interest in the item of property and alsc that
the landlord knew or should have known upon reascnable investigation the

addrege of the owner's residence or place of business.
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Comment. Section 1963.50 is the basic provision governing disposition of
property and is an alternative to Section 1963.40 even in situations where the
items of personal property do not appear to exceed $100 in resale value.

Subdivision {a) provides for a notice containing full perticulars regard-
ing the disposition allowed.

Subdivision (b) provides for sale of the property if it remains unclaimed
for 15 days after notification. The underlying assumption is that a person
who leaves behind property {other then that which ie loet) which he does not
claim aefter due notice l1s property which he does not want. Therefcre, his
interests can adequately be protected, without undue burden on the landlord,
by allowing the property to be sold immediately. The proceeds, in excess of
the landlord‘'s costs for storage and sale, are then turned over to the county
from which the owner has one year to claim them. Although one might prefer a
system whereby the landlord could use such excess proceeds to offset debts
owed him by the owner, such disposition would appear to constitute a violation

of the owner's rights to due process and equel protection. Gray v. Whitmore,

17 Cal. App.3d 1, 94 Cal. Rptr. 904 (1971); [see Study, p. ]. The last
sentence of subdivision (b) is designed to protect the county in the event
of conflicting claime se to the ownership of the proceeds.

Subdivisions {c) and (d) provide that a landlord who reasonably follows
the provisions of subdivisions (a) and (b) shall not be held lieble to the
owner. See Section 1963.10(e). Under subdivision (d), the burden of showing
unreasonableness is placed on the cwner. It should be noted that, under the
definition of "reasonable knowledge or belief"” in Section 1963.10(e), the

landlord is not required to make any investigetion concerning the existence

18-



§ 1963.50

of additional owners unless he has specific informaticon which indicates that
such an investigation would probably be fruitful. However, under subdivision
(d) of this section, the landlord is required to make a reasonable investiga-

tion concerning the address of a known owner.



§ 1963.60

§ 1963.60. Notice

1963.60. For the purposes of this chapter, notice shall be in writing
and shall be effective:

(a) Upon delivery of a.copy thereof to the person to be notified; or

{(v) Upon depositing s copy of the notice in the mail, addressed to the
person to be notified at such perscn's last known address. If the landlord
has substantial reason to believe that the tenant is temporarily located atr
ancther address, notice by mail shall be effective only upon deposit in the
mall of an additional copy of the notice addressed to the fenant at such
temporary locetion. Where notice is meiled to an address nct in this state,
it shall be effective upon meiling if sent by airmail or five days after date

of mailing if not sent by airmail.

Comment. Section 1963.60 is designed to maximize the chance that the
person to be notified will in fact recelve such notification. If notice 1s
mailed, it is to be sent to the last known address regardless of whether it

is a residence or buginess address.



Sec. 2. Section 1862 of the Civil Code is repealed.

IB6 2 hanivdt i te ikttt el bugmilive bk -bundley
baggage or other personal property has heretofore come, or
shall hereafter come into the possession of the keeper of any
hotel, inn, or any boarding or lodging house, furnished apart-
ment house or bungalow court and has remained or shall re-
main uneclaimed for the period of six mouths, such keeper may
proceed to sell the same at publie auction, and out of the
proceeds of such sale may retain the charges for storage, if
any, and the expenses of advertising and sale thereof; .
But no such sale shall be made until the expiration of four
weeks from the first publication of notice of such sale in &

newspaper published in or nearest the eity, town, village, or
place in which said hotel, inn, boarding or lodging house,
furnished apartment house or bungalow court is situated. Said
noetice shall be published once a week, for four successive weeks,
in some newspaper, daily or weekly, of general cireulation,
and shall contain a deseription of each trank, cirpetbar, valise,
box, bundle, bagrage, or other persoual properly as near as
may be; the name of the owner, if known; the name and ad-
dress of such keeper; the address of the place where such
trunk, carpetbag, valise, box, bundle, baggage, or other per-
sonal property is stored; and the time snd place of sale;

And the expenses ineurred for advertising shall be a lien
upuen such propeety in s ratable proportion, according to the
velue of such piece of property, or thing, or article sold;

And in cuse any balance arising from such sale shall not be
claimed by the rightful owner within one week from the day -
of sale, the rame shall be paid into the treasury of the county
in which such sale took pluce; and if the same be not claimed

by the owner thercof, or his legal representatives, within one

of-said-sountyy

§ 1862

STRIKEQUT

Comment. BSection 1862 is superseded by Civil Code Section 1963.10

et _peq.



§ 1074

Sec, 3.4 Section 1174 of the Code of Civil Procedure 1s amended

to read:

1174, (a}.

-If upon the trial, ihe verdict of the jury, or, if the ease be tried
without a jury, the findings of the court be in favor of the plaintiff
and against the defendant, judgment shall be entered for the restitu-
tion' of the premises: and it the proceedings be for an unlawful de-
iainer alter neglect, or failure to perform the conditions or covenants
of the lease or agreement under which the property is held, or after
default in the payment of rent, the judgment shall also deelare the
forfeiture of such lease or agreement if the notiee required by See-
tion 1161 of the code states the election of the landlord to declare the
forfeiture thercof, but if such nolice does not so state such election,
the lease or agreement shall not be forfeited,

,..%

L The jury or the court, if the proceedings be tried without a jury,
shall also assess the damages occasioned to the plaintiff by any forci-
ble entry, or by any forcible or unlawful detainer, alleged in the com-
‘plaint and proved on thie trial, and find the amount of any rent due,
if the alleged unlawful detuiner be after default in the payment of
rent. If the defendant is found guilty of foreible entry, or forcible or
unlawful detainer, and malice is shown, the plaintiff may be awarded
either damages and rent found due or punitive damages in an amount
which does not exceed three times the amount of damages and rent
found due. The trier of fact shall determine whether damages and
rent foundd due or punitive damages shall be awarded, and judgment
shall be entered accordingly. .

- ek

\When the proceeding is for an unlawful detainer aftor default
in the payvmoent of rent, and the leuse or agreement under which the
rent is pavable has not by its lerms expired, and the notice required
by Section 1161 hus not stated the election of the landlord to declare
the forfeiture thereol, 1the court may, and, if the lease or agreeoment is
in writing, is [or a {¢ent of more than one year, and dees not contain a
forfeiture clause, skhail erder that exectlion upon the judgment shall
not be issued until the expivulion of five days after the entry of the
judmment, within which time the tenant, or any subtenant, or any
mortgagee of the {erm, or any other purty interested in its continu-
ance, may pay inio the couxyt, for the landlord, the amount found due
as rent, with interest thercon, and ihe amount of the damages found
by the jury or the court for the unlawful detainer, and the costs of
the proceedings, and thereupon the judgment shall be satisfied and
the tenant be restoved 1o his estate.

But if payment as here provided be not made within five days,
the judgment may be enforced for its full amount, and for the pos-
session of the premiscs. In all other cases the judgment may be en-
forced immediately.

~PPu
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{a)

A plaintiff, having cbtained a writ of restitution of the premises
pursuant {o an action for unlawful detainer, shall be entitled to have
the premises restored to him by officers charged with the enforeement
of such writs. Promptly upon payment of reasonable cosis of sery-
ice, the enforeing officer shall serve or post a copy of the writ in the
same manner as upon levy of writ of attachment pursuant to sub-

division 1 of Section 542 of this code. A statement that personal

property remaining on the premises shall be sold or otherwise disposed

of if not redeemed within 15 days from the time plaintiff takes posses-—

sion of the premises shall be included with the copy of the writ, In addi-

tion, where the copy is posted on the property, ancther copy of the writ
shall thereafter be malled to the defendant at his business or residence
address last known to the plaintiff or his attorney or, if no such address
is known, at the premises, If the tenant does not wvacate the premises within

five days from the date of service, or, if the copy of the writ is posted,

within {ive days from the date of mailing of the addifional notice, the
enforeing officer shall remove the {enant from the premises and place
the plaintiff in posscssion thercof. It shall be the dutly of the party
delivering the writ to the officer for exceution to furnish the informa-
tion required by the officer to comply wiih this seetion.

(e) All goods, chattels or personal property ef the femsns of which
the plaintiff is not an owner remalning on the premises at the time of
its restitution to the plaintiff shall be stored by the plaintiff iv a

place of safekeeping for a period of 36 15 days and may be redeemed by the
tenant or the owner upon payment of reasonable costs incurred by the plain-
tiff In providing such storage and the judpment wvendered in faver of plain-
eiEf; imetuding comes ., Plaintiff mey, 1f he so elects, store such goods,'
chattels or personal property of the tenant on the premises, and the costs
of storage in such case shall be the falr rental value of the premises for
the term of storage. #4m The plaintiff shall make an inventory shadi be

mmde of all goods, chattels or personal property left on the premises prior
to its removal and sterage or storage on the premises, Sueh invenbory
shnil elther be made by 2he enfaveing offtenr or ghnil be verified in
weising by hime The enfoveing officer shall be entieied £o hie coses

i preparing o¥ verifyins gueh invoenberyr
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§ 1174

in she event the propesty se held ic net remewed within 30 dawsy
euech preperty shail be deemed shandoned ard may be seld at a publie
sate by cempetitive biddimpgs te

(f) Property so held by the plaintiff shall be disposed of as follows:

(1) If the plaintiff reasonably believes an item of property to have

been lost, it shall be disposed of pursuant to Article ! (commencing with

Section 2080) of Chapter 4 of Title 6 of Part 4 of Division 3 of the Civil

s Sl——————— — o — AT ——ratti. =t? it ——

Code. If the appropriate police or sheriff's department refuses to accept

the property, it shall be deemed not to have been lost.

(2) If the plaintiff reascnably believes that the total resale value

of the aggrepate of all such property not subject to paragraph (1) does not

exceed $100, such property may be dispoged of in any manner unless the

tenant or owner pays the plaintiffi the reasonable cost of storape and takes

possession of the property within 15 days from the time the plaintiff takes

possession of the premises.

(3) Any such property not subject to paragraph (1) may be sold at

public sale by competitive bidding unless the temant or owmer pays the plain-

tiff the reasonable cost of storage and takes possession of thec property

within 15 days from the time the plaintiff takes possession of the premises.

The sale shall be held at the place where the property 1s stored, after

notice of the time and place of such sale has been given at least five days
before the date of such sale by publicatfon once in a newapaper of general
circulation published in the county in which the sale 1s to be held. HNotice
of the public sale may not be given more than five days prior to the expira-
tion of the 30 15 days during which the property iz to be held in storage.
All money realized from the sale of such perssmet property shall be used to

pay the costs of the plaintiff in storing and selling such property . 5 and

=24



§ 1174

any balanee theveef shall be applied in payment of plaintiffle judgmenty 4n-
eluding eestar Any remaining balance ghall be returned te the defendants

paid into the treasury of the county in which the sale took place within

30 days from the date of sale. The tenant or the owner shall have one year

from the date of sale to claim the balance.

(4) 1f the plaintiff reasonably believes that a person other than the

tenant is an owner of the property, notice shall be given such owner and such

property shall be disposed of pursuant to Section 1963.40 or 1963.50 of the

Civil Code.

{5) "Reasonable belief" under this subdivision is that belief a prudent

person would have without investigation (including the investigation of public

records) unless such person has specific information indicating that such in-

vestigation would more probably than not reveal pertinent information.

Comment. Section 1174 is amended to conform generally te the provisions
of Civil Code Section 1963.10 et seq. relating to disposition of property
abandoned on leased premises. See Civil Code § 1963.10 et seq. and Comments.

See also Gray v. Whitmore, 17 Cal. App.3d 1, 94 Cal. Rptr. 904 (1971); cf.,

Love v. Keays, 6 Cal.3d 339, 491 P.2d 395, 98 Cal. BRptr. 811 (1971).
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I1I.
INNKEEPERS®' AND LANDLORDS' LIENS

An act to amend Section 1861a of, and to repeal Section 1861 of, the

Civil Code, relating to innkeepers' and landlords' liems.

The people of the State of California do enact as follows:

Section 1. Section 186la of the Civil Code is amended to read:
1861a. Keepers of furnished and unfurnished apartment houses, apart-

ments, cottages, e¥ bungalow courts , hotels, motels, inns, boardiunghouses,

and lodginghouses shall have a liem upon the nonexempt baggage and other

property of value belonging to their tenants or guests, and upon all the
right, title and interest of their temants or guests in and to all non-
exempt property in the possession of such tenants or guests which may be

in such apeavement housey apeavtmenty ecottagey or bungaiew esurt on such
premises , for the proper charges due from such tenants or guests, for their
accommodation, rent, services, meals, and such extras as are furnished at
their request, and for all moneys expended for them, at their request, and
for the costs of enforcing such lien.

Such lien may be enforced only after final judgment in an action
brought to recover such charges or moneys. During the pendency of the
proceeding, the plaintiff may take possession of such baggage and prop-
erty upon an order issued by the court, where it appears to the satisfac-
tion of the court from an affidavit filed by or on behalf of the plaintiff
that the baggage or property is about to be destroyed, substantially de-
valued, or removed from the premises. Ten days written notice of the
hearing on the motion for such order shall be served on the defendant and

shall inform the defendant that he may file affidavits on his hehalf and



§ 1861a
present testimony in his behalf and that if he fails to appear the plain-
tiff will apply to the court for such order. The plaintiff shall file an
undertaking with good and sufficient sureties, to be approved by the court,
in such sum as may be fixed by the court.

Upon such order, the plaintiff shall have the right to enter peaceably
the unfurnished epartmens house; aparimenksy eottagey oy bungelow couprs
premises used by his guest or tenant without 1iability to such guest or
tenant, Including any possible claim of 1iability for conversion, trespass,
or forcible entry. The plaintiff shall have the same duties and liabilities
as a depository for hire as to property which he takes into his possession,
An entry shall be considered peaceable when accomplished with a key or pass-
key or through an unlocked door during the hours between sunrise and sumset.
Unless the judgment shall be paid within 30 days from the date when it becomes
final, the plaintiff may sell the bapggage and property, at public auction to
the highest bidder, after giving notice of such sale by publication of a
notice containing the name of the debtor, the amﬁunt due, a brief description
of the property to be sold, and the time and place of such sale, pursuant to
Section 6064 of the Govermment Code in the county in which said epastmens

ousey epartment; estbagey or bungalow esurt the premises is situated, and

after by mailing, at least 15 days prior to the date of sale, a copy of such
notice addressed to such tenant or guest at his residence or other knowm
address, and if not known, such notice shall be addressed to such tenant
or guest at the place where sueh apartment housey asparémenty esitagey o¥

bungaleow esure the premises is situated; and, after satisfying such lien

out of the proceeds of such sale, together with any reasonable costs, that
may have been incurred in enforcing said lien, the residue of sald proceeds

of sale, if any, shall, upen demand made within six menths after such satey



§ 186la

be paid te puek temant o¥ guedts and +f net demanded within eiz wenthe
30 days from the date of such sale, eeid residuey £ amy; shail be paid
into the treasury of the county in which such sale took place; and if

the same be not claimed by the owner thereof, or his legal representative
within one year thereafter, it shall be paid into the general fund of

the county; and such sale shall be a perpetral bar to any action against
said keeper for the recovery of such baggage or property, or of the value
thereof, or for any damages, growing out of the failure of such tenant
or guest to receive such baggage or property.

When the baggage and property are not in the pessession of the
‘keeper as provided herein, such lien shall be enforced only by writ of
execution,

Fhis-aeetion-dees-anet-apply-te+

{a)--Any-musical-instrunent~of-any~hind-ex-degesiption-which-4a
usad-by-the-ewnor-theveof-to-carn-ali-or-a-parti-of-hig-living.

£b)—-dny-prosthetia—oxr_orthepedia-appliansay-or-any-nediciney-diugy
or-nedigal-equipmens-or-health-apparatus—perscnalliy-used-by-a-tananti~—os
Fuasty—o3-a-morbes-of-his-Lfaully-who-is~zesiding-with-hin.

£e3-_Tabla-and-kitchon-fusrnitusey-iasluding-one-refrigeratosy-washing
mashiney-sewing-machiney-stovas-badrocm-furniturey-—ona-onasssufed-chaly,y
oRa~-2avenporty-ona~dining-table-and.chaizsy-and-alec-all-$00lay-lnstrunontsy
a -and-bocks~used-by-thao-tonant-os-guost-in-gaining-a~liveliboods-boday
bedding-and-badsteadey-eil-paintingo-and-drawings-dravn-ox-paintod-by-any-
nanbo;-si—thauianily-as-the-tenans-aa-gusas,~aad-aay-#emiiy;pst=¥n;ta-aad

thels.noaassasy-£ranaa
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§ 186la

{d}-~All-cther-househeldy-table-or-hitehen-furniture-not-expressiy-men—
tloned-in-paragraph-{edy-ineluding-but-not-limited-vo-vadisay~tetavioion-nessn,
phenegraphoy-reecordoy-notor-yehieiea-thet-may~be-ptored-on-she-prenises-en-
cept-po-mueh-of-any—gueh-ariieles—ae-nay-be-vreasonably-gutficient-to-satiafy
the-iten-preovided-for-by-thin-scetiont-and-previded-furthery-that—-such-lien
ehaii-be-geeondary-co~the-elain-of-any-priep-bona-fide~-holder-of-a-chattel
n@!egage-ea-ead-ehe—!ighﬁs-ei-e-eeadi&ieaai-eeiler—eS—sueh-e:gieiesy-oiher
than-the-tenank~er-guestr Any property which is exempt from attachment or
execution under the provisions of the Code of Civil Procedure shall not be

subject to the lien provided for in this section,

Comment, The provisions of Section 186la have been amended to extend
to keepers of hotels, motels, inns, boardinghouses, and lodginghouses.
Former Section 1861 provided a lien for such keepers, but this lien was
unconstitutional aince there were no provisions for a hearing prior to
imposition of the lien or for exemption of property exempt from attachment.
See Klim v, Jomes, 315 F. Supp. 109 (¥.D. Cal. 1970)(three-judge court); see

also Gray v, Whitmore, 17 Cal. App.3d 1, 94 Cal. Rptr. 904 (1971). The

amendment of Section 1861a standardizes the provisions for all keepers,
whether they are innkeepers, motel keepers, or apartment keepers. The
duplicative listing of exemptions from execution has been eliminated as
unnecessary since the last sentence of Section 1861a incorporates all
exemptions from attachment and execution. See Code Civ. Proc. §§ 537.3
and 690.1 et seq. The former requirement that the plaintiff hold the
resldue of the proceeds from sale for six months has been changed to
require the plaintiff to turn over the remaining proceeds to the county
within 30 days in order to conform to the provisions of Civil Code Sec-
tion 1963.50(b).
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Sec. 2. Section 1861 of the Civil Code iB repealed.

1861 Elatal 1 bousdingl —and—todinal
keepers shall have a lien npon the baggage and other property .
belonging to or legally under the control of their guests, board-

ers, tenants, or lodgers which may be in snch hotel, motel, inn,

or boarding or lodging house for the proper charges due from

such guests, -boarders, tenants, or lodgers, for their accommoda-

tion. board and lodging and room rent, and sueh extras as are
furnished at their request, and for all money pnid for or ad-

vaneed to such guests, boarders, tenents, or lodgers, and for

the costs of enforeing such Hen. with the right to the possession =
of sueh bagonge and other preperty until such charges and
moneys are paid ; ani unless sueh eharges and monsys shall be
paid within 60 days from the time when the sime become due.
said hotel, motel, inn, boardinghnuse of lodeginghouse keeper
may sell said baggage and property at public auction to the
lighest hidder. after giving notice of such sule by publication
of & notiee containing the name of the debtor, the amommt duoe,
a hrief description uf the property 10 be sold. and the time anil
place of sneh sale. pursunnt to Seetion 6064 of the Government
Code in the eounty in which said hotel, motel, inn, boarding-
house or Indginghouse is situnted and also by mailing. at least
fifteen (14} daxs before such sale, a copy of such notice ad-
dressed to sueh guest, boarder. tenant, or lodeer at his post
office address. i known, and it not known. suel notice whall be
addressed to such puest. hoarder, tenant. or Todeor ar the phiee N
where sueh hotel. motel, inn, boardingheise or Indginghouse
is situated ; and after satisfying sueh len out of the proceeds
of such sale together with any reasonable eosts that may have
been ineurred in enforeing said lien, the recidue of said pro-
ceeds of sale, if any, shall upon demand made within six STRIKEQUT
monthxs after sueh sale, be peid by said hotel, motel. inn, board.
inghouse or lodyringhouse %eeper to such guest. border, tenant,
or lodger; and if not demanded within six menths from the
date of such sale. such residue shall he paid into the treasury
of the county in which such sale tovk place; and if the seme
be mot elsimed by the owner thereof, or his legsl representa.
tives, within one year thereafter, the same shall be paid into
the general fund of said county; and such sale shall be a per-
petual bar to any retion against said hotel, motel, inn. board-
inghouse or lodginghouse keeper for the recovery of such bag-
gage or property or of the value thereof, or for any damages
geowing out of the failure of such guest. boarder. tenant, or
lodger to receive such baggage.or property; provided, how-
ever, that if any baggage or property becoming subject to the
lien herein provided for does not belong to thé guest, lodger,
tensnt, or boarder who ineorred the charges or indebtedness
secured thereby, ut the time when snch charges or indebted-
ness was ineurred, and if the hotel, motel, inn, boarding or
lodging hounse keeper entitled to such lien receives notice of
such fact at any time before the asle of such baggage or prop-
erty hersunder, then, and in thet event, such baggage and
property- which is subject to said lien and did not belong to
said guest, boarder. tenant, or lodger at the time when such
charges or indebtedness waa incurred shall not be subjeot
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Code of Civil Procedure for the sale of property under a writ
of execation, to :satisfy a judgment obtained in any setion

* brought to recover the sald charges or indebtedness.
In order to enforce the lien provided for in this section, a
motel. hotel, inn, hoardinghouse. and lodginghouse keeper shall
have the right to enter peaceably the premises used by his

guest. boarder. lodger. or tensnt in sueh hotel, motel, inn, IN
boardinghouse. or lodginghouvse without liability to such guest,
tenant, boarder, or lodger for conversion. trespass, or forcible STRIKEOUT

entry. An eutry shall be considercd peaceable when accom-
plished with & key or passkey or throngh an unlocked door
during the hours between sunrise and sunset.
This section does not apply to:
- 1. Any musical instrument of any kind or description which

Comment. Section 1861 is repesled because it was unconstitutional.

See Klin v. Jones, 315 F. Supp. 109 (N.D. Cal. 1970)(thrae-judge court);

see also Oray v. Whitmore, 17 Cal. App.3d 1, 9% Cal. Rptr. 904 (1971).

Provisions concerning the innkeeper's lien are now identical to the land-

lord's iien under Section 186la. See Section 186la and Comment.
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WEST COAST HEADQUARTERS

3460 WILSHIRE BOUJULEVARD, LS ANGELES, CALIFORMNIA 20010
] .

May 1, 1973

John B, DeMoully, Esq.

California Law Revision Cnmmlssion
Stanford University

Stanford, California 94305

Re: Tenant's Abandoned Property and
Definition of “"Abandonment"

Dear John:

Thank you for your kind invitatiun that I be present at
the Commission's deliberations this weekend regarding the
-captioned matter. It will be a pleasure to assist the Commission
in any way possible as well as presenting the point of view of my
company, which as you know is the largest private enterprise
copmercial landlord in the State of California.

As was our custom when originally working jointly on the
Civil Code Section 1951.2 project several years ago, returned
herewith is a copy of the proposed legislation which accompanied
Memorandum 73-42 received by me yvesterday. On it I have marked
both matters of substance and form which preliminarily would seem
to be appropriate modifications thereof. Perhaps the same could
be photocopled and furnished to the Commission in time for this
weekend.

However, five critical areas deserve highlighting in this
letter: -

1. Concept of Good Faith. The Comment to proposed Section
1862.4 (see last paragraph on page 29) perfectly expresses the
main thrust of the entire legislative package, namely, that
reduction of both court congestion and commercial frustration can
be achieved only by permitting a good faith lessor ". . . to
dispose of goods in a realistic manner without fear of future
litigation" (emphasis supplied). Unfortunately, the typed draft
of Section 1862.3 (see pages 24-25), Section 1862.4 (see pages
27-28), and Section 1951.3 protects lessor only if he "reasonably
believes", in several instances, and imposes liability on him if
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he fails to notify an owner whom lessor should have discovered
upon "reasonable investigation". It is submitted that no careful
lessor will use the proposed remedies, or any of them, if an owner
can later use a "rule of reason" foothold to fasten liability on
lessor: thus substitution of the "good faith" test is respect-
fully proposed by me.

2. Definition of "Owner": TFor sake of clarity, as well as
to preclude future litigation, I propose that "owner" include
persons having any leasehold, possessory, or security interest;
in the same sense, persons having any claim of ownership (even
though doubtful) should be included in order to further insulate
lessor. '

3. "Chattel Mortgages" should not be nullified: Proposed
Section 1B62.1 (see page 21) surprisingly seems to preclude the
good faith security-device often found in leases of restaurants,
bars, and barber shops. In these and even in other types of
leases, lessor may well spend much of his own money in performing
extensive pre-occupancy alterations and improvements in reliance
on continuity of the same type cof tenancy: in the absence of a
gsecurity-interest to guarantee payment of rent (which rent always
includes amortization of lessors said expenditures), lessors of
stores will be disinclined to risk making valuable such improve-
ments. As a separate critigue of Section 1862.1, it seems unfair
to prevent lessor and lessee from agreeing in the lease that personal
property annexed to the real property becomes part of the realty:

I propose that the Section be appropriately limited in this regard.

4. Redemption rights of lessee: Perhaps it is mere in-
advertence, but Section 1862.3(b) and (c) and also Section 1862.4-A-
{3) and 1862.4(b} seem to fail to give lessee the right to reclaim
an item of personal property. Also through probable inadvertence,
both Sections fail to insulate lessor from claims by the lessee
himself. Corrective proposals are marked on the enclosed copy of
the legislation.

5. Definition of "Abandonment”:

{a) Basically, my company would prefer that abandonment
be defined as provided in Proposal "A" annexed hereto;

(b} However, if Professor Friedenthal's proposal is felt
to be more appropriate, then:
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(i) again only a "good faith" approach provides:
certainty; and

(ii) wunder Section 1951.3(b}, at page 32, lessee
should not be able to unilaterally work an
abandonment while retaining possession of
the premises.

In addition to the foregoing, we would appreciate the
Commission considering the following related matter:

Effective Date of Sections 1951.2 et seq.: Ever since
July 1, 1971, lessors have been in doubt as to whether Civil
Code Section 1951.2 applies teo post-July 1971 amendments of pre-
July 1971 leases. We, in fact, have felt constrained in all such
cases to propose appropriate amendatory Section 1951.2 provisions
into each such amendment: in more than a few cases, lessees have
refused to accept such provisions, thus possibly depriving us of
any "expectancy damages" remedy. Proposal "B" annexed hereto would
remedy such ambiguity and is properly within the jurisdiction cf
the Commission.

With many thanks in advance for the opportunity to aid the
Commission, I am

Cordially,

RONALD P. DENITZ
. Assistant General Counsel

RPD:svh
encl.



OF UNCIAIMED GOODS AFTER

TERMINATION OF TENARCY

§ 1862. Definitions es used in this article

1862, (8) "I.andlord"nmaa.ns any opérator, keeper, lessor, Or sublessor
of any furnished or unfurnished hotel, motel, inn, bosrding house, lodging

house, spartment house, sapartment, cottage, bungalow court, or commercial

NELvD G BU 7 ltry vED 7o SIVRES
facility( AMI gp&pfgsz EW/SEEST,
(v) "“Tenant" Ameans any paying guest, lesses or sublessee of any facility

. operated by 8 landlord “ : Py ™ HavE

{c) "Owner" means any persch havingﬁam_r right, title, or interest in an
item of persons.l property.

(a} "Premises" means the resl property rented or lemsed by landlord to
-t.emnt. including any common arees.

(e) "Item of personal property” means any individual piece of perscnal

(AS AN I/NTESRAPED /7D

property or‘a.n:r trunk, valise, box,or cther container which because it is

Jocked or tied deters immediate accees to the contenta thereof.

Comment.. Subdivisions (a) and (b) define "landlord" and "tenant" broadly
80 a3 tc extend coverege of the article to all types of rental property, whether
commercial or residential, fu:i‘nishéd cr unfurnished. All landlords, regardless
of the nature of the facilities,need a procedure by which they can dispose of
goods left behind after termination of tenancy. At present, Civil Code Section
1862, which would be replaced, provides relief only for those who own or manage
furnighed, residential facllities. Other landlords have no statutory coverage

except in unlawful detainer cases under Code of Civil Procedure Section 1174.
\,
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g\ | This article dees not apply to unlawful detainer situations, See -proposed

Section 1862.2.

Subdivision (c) defines "owner" tc include not only a tenant, but cther

g Fersons as well* A landlord should be permitted to dispose of goods left
’

behind even though, as ie often the case, be does not know for certain whether

T &M rre> T

K

§ h the goods belonged to the former temant or to someone else. The unlawful

E detainer statute, Codg of Cijril Procedure Section 1174, provides for disposit?ion
s of gobds owned by g tenant cnly. A landlord who foJ:luws the provisio‘m of that

gection Bt.’_l.].l risks an action for conversion by a third person who claims

ownership.

Subdivieion (&) defines premises to inelude common areas such as stcrage

> ING..DING Bur o

Subdivision (e) provides that & locked or tled container need not be opened

-

s>
5 g rooms or gerages where perscnal property may be Jeft when the tepnant leaves.
Sy

L~

by & landliord who wishes to dispose of it. The privacy of the cwner is thus

preserved until disposition. Section 1862 of the Civil Code currently permits

r digpesition of a container without opening it even if the contelner is not
& secured. The obligation to lock into unlocked or untied containers is not

onercus and will permit the landlord to make a realistic evaluation of the

‘J goods, which is helpful in protecting interestas of the cwner as well as of

the landlord.
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§ 1862.1

§ 1862.1. Lease provisions nullified

1862.1. Notwithstanding any provision in a rental agreement between
landlord and tenant, e tenant shall have the right during the tenancy and
upcn termination thereof to remove tenant's persomal property from the

premises, whether or not tenant is indebted to #helandlord.j

Comment. This provision is specifically designed to protect tenants
from onerous contract provis;ons which can be used to deprive them of their
goods without a court determination, often in comtrediction to statutes which
exempt certain personsl property from levj and ex_ecutiﬁn. It is unlikely, iu
most situations, that such self-help cleuses would be enforeced by California

courts (see Jordan v. Talbot, 55 Cal.2d 597, 361 P.2d 20, 12 Cal. Rptr. 488

{iySL)), but few tenants have the time, money, and will toc engage in a court
contest. The proposed Section 1862.1 will deter landlords fr(cm including or
relying on such'provis_iuns in théir rentsl a.greements landlords will be
further deterred from abusing tensnt's righte in their persomal property by
the fact that deliverate violations of the proposed gection could lead to '
punitive as well as compensa.tory damages. - |

Note that the proposed section does. not prohibit the landlord from

enforcing valid liens granted by statute. See Civil Code § 186la; Study.p. _ .
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§ 1862.2

§ 1862.2. General requirements for preservation of prbpertl

1862.2. (a) If, after termination of tenancy and surrender or abandon-
ment of the premiées by tenant, swe landlord finds that there remains on the
prremises items of personal property of which landlord is not an owner, land-
lord shall dispose of such property as follows:

7 {1) 1If an item of property reesonably appears to have been lost, it shall
be disposed of pursuant to Article 1 (commencing with Section } of
Chapter U, Title 6 of the Civil Code. )

(2) If the appropriate police or sheriff's department refuses to accept

property under psragraph {1), it ahall be deemed not to have been lost.
: REMAINI NG ON THE | Hi&'ﬁ; '

(b) Al)l items of pers prcpertgkother than those subject to paragraph
(L) or subdivision \a} shall be stored by e landiord in & p.l.a.ce 01 sale-
keeping untw owner W&.Landlord the reasgnable cosis of ptorage and takes

AT THE OPTion 0F LANDLORD ,
possession of such items of property or until such property 13U913posed of

pursm.nt- to Section 1862.3 or 1862.k4.

Comment. Subdivielon (a) of the section limits the scope of this article
to situa.tion# where (1) the tenancy has been terminated; (2) % tenant has
voluntarily left the premises; and (3) ee-landlord mekes no claim on the goods.
The requiremeﬁt that the tenancy be terminated seems obwvious; a landlord has o
need nor right to dispose of tenant's goods while the tenancy continues. A
prcblém does arise in deciding when a tenancy has been terminated by abandon-
ment since the present law gives inadequate guidelines. See Study .
Proposed Section 19517.3 isg deaignéd to remedy this situstion. The require-
ment that w#es tenant have volﬁnta.rily left the premises is simply to avoid

LAWY,
conflict with the statutory provision dealing witti' detainer; Bee

-22a



§ 1862.2

Code of Civil Procedure Section 117k, which provides a detailed method for
disposing of goods left by an ousted tenant. The requirement that weie landlord
does not_have an ownership interest in the goods 18 necessary to aveid any
conflict with landlord's claim that the property was his in the first place or
that it was a gift from ee- tenant or that he has a valid statutory lien on
the item. If ek landlord proceeds under this article with regard to any itema,
he necessarily gives up any claim of cwnership of such items.

Subdivision {a){l) provides that items of property lost on the premises
shall be {reeted like any other lost iteme pursuant to the Lost Property Laws
(Civil Code §§l205- ) which have specific provisions for notification and
dispoaiﬁion. See Study, p. __. All owners who lose property should be able
to rely on the Lost Property Laws, thus meximizing chances for retrieval.

Subdivision (a){2) eliminates any uncertainty which would arise if the
police or sheriff's department dismagreed with a lendlord as to whether an item

of property was lost or was knowingly left behind.

vision {b)fsets forth a general obligation of &ke landlord, thus

leaving no situation uncovered.

—~Cugs Ll (TEMS OTHER- THYY
LosT PRAERTY AND
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§ 1862.3

§ 1862.3. Disposition of goods valued at less than $100

1862.3. If landlord reamsonably believes that the total resale vaiue of

orF ALl _

AGERCGTE N
thfhltems of perscnal property subject to subdivision (b) of Section 1862?

does not exceed $10C, such property may be disposed of as follows:

GVE NOTICE TD
{a) Landlord shall vrevidydhe tenant and any other person landlord

- Abe{i‘::er’?s :he owner of any item of such personal property. Such
notice shall contain:
(1) A general description of each item of the yersonal property, the
pame of 4we tenant, the address of the premises, and the address where each

iten is currently stored.

{2) A statement of #de=landlord's belief that the total resale value of

-mfl AGGREGATE OF
s

such items does not exceed $100.

| . 1P ANY,
(3} The name of each person,, other than siwes tenant, wha lendlord-messen-

ol CLA/MS T BE
—anlls believes iﬁ\a.n cwpoer of any item of the property, specifying such items.

(4) A statement that, unless Wﬁﬂi&;ﬁys landlord the reascnable costs

of storage of an item and takes pessession thereof within 15 days from the date

PERSON SHA L

notice was delivered or mailed, such s g logse all right, title, and
interest in such item. _
remnAanT ot SveH AN

{b) Ifhowner does not pay landlord the reasonable costs of storage and
take possession of an item of property within 15 days from the date notice
pursuant to subdivision (a) was delivered or deposited in the mails, #de land-
lord may dispose of such item of property in any manner.

(c) Dae Endlord shall not be held liable in any action with regard to

— TSNANT O,
the disposition of an item of property brought b})\an owner to vhom notice waa

sent pursuant to subdivision (a).

-2k




§ 1862.3

{d) In any action with regard to the disposition of an item of property
brought by an ocwner to ﬁhom notice was not gent pursuant to subdivision (a),
landlord shall not be held liaeble unles%n‘e’r proves either (1)} that landlord
Dwgggcﬁ'?th?im of‘ the total property not to exceed
$100 or (2) that,prior to disposing of the goods, landlord knew wr—eironiinhemm
devenm that such owner had an interest in the item of property and also that
it landlord knew en=siewhd=hereshnewrr-apenr-renvennble-iiviosligatdeor the address

of sﬁch owner's residence or place of business.

Comment. This section permits summary disposition of property appearing
to be worth less than $100. The costs of storage and sale of goods worth less
than $100 are tco high to require a formal disposition. The $100 figure is
arbitrary as any figure would be. Any such amount must be high enough to be
useful in the many situations where goods of little value are left behind; the
landlord‘must not fear his evaluation will be held unreasonable. At the same
tine, the figure mist not be so high as to provide a windfall. Given the costs
of storage and of sale, plus the inconvenience to wke landlord, the $100 figure
seems justifiable. Note that the $100 amount applies to the total value of all
property subject to proposed Section 1862.2(b). If the total exceeds $100,
Justification for a summary procedure disappears and «eise landlord-may only
proceed under proposed Section 1862.4,

Subdivision {a) sets forth the requirements of notice to be given to wae=
tenant and, if known, to any other person who owns any item of property.

Subdivision (b) provides that, unless tze-foﬁnglg.p{earasﬁtiﬁy 15 days,
#ire landlord may dispose of the property in any manner. The 15-day period is

deliberately short to protect «bee landlord's interests in removing property

of little or nc value. It 1s unfair to reguire ¥ landlord to endure any

«25-



§ 1862.3

greater costs and inconvenience pafticularly since, in the vast majority of
AU NANT o
cases, dﬂ!ﬁhcwner does not care about the property and will never clalm it.
Subdivision (c) provides that a person to whom proper notice was sent may
not later make & claim sgainst we landlord regarding his disposition of the
property. The requirements of notice under proposed Section 1862.5 give
maximum protection to v tenant withoz u%?ulﬁ'u?@;ening e landlord.
Subdivision (d) covers the sltuatlon where ihe-landlord is unavere of who
owns the goods. In such case, ™ landlord should not be liablg if he has
acted in gocd faith, and the burden 1is placed on the owner to prove bad faith
in order to assure landlords that they will not be sﬁbject to the risks of
litigation by following the procedures set ocut in the statute. The require-
ment that wiee landlord have made a good faith determinetion as to the value
of the gocds 1s to protect unknown owners from being deprived unfairly of
substantial sums. Any landiord who is in doubt as to velus may follow the
procedure set forth in Section 1862.4 which protects the owner's econcmic

intereats.

-26-
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§ 1862.%

§ 1862.4. General provisions for dispositicn

1862.4., Landlord mey dispose of any item of personal property subject

to subdivision (b) of Section 186223.5 follows:

GIVE NOTICE D
{a} Landlord shalkm tenant and any other person landlord

N gggg =4 rM
A believes is the owner of such item., Such notice shall contain:
(1) A general description of the item of personal property, the name
‘of wive= tenant, the address of the premises, and the address where such item

is currently stored.

(2) The name of J.I;-ach person, other than whe tenant, wha landlord
N Goipb T T < M T BE
Mhelieves isx!ramer of the iten. or- CoA >
SuEH

(3) A statement that, mﬂessﬁm pays landlord the reasonable cost
of storage of such item and takes possessior thereof within 15 days from the
date notice was dellivered or mailed, such item may be sold at public sale, and
the proceeds, lees ele landlord’s I:es,sonable costs for sale, advertising, and
storage, turned over to the county treasurer in the county where the sale tock

INANT OR
plasce and ths Athe owner shall have one year from the date of sale in which to

claim such proceeds from the county.

TENANT OR. SEC A AN
{v) Iﬁﬂcwner does not pay landlord the reasonable costs of storage and
take possession of an item of property within 15 days from the date notice
pursuant to subdivision {(a) was delivered or deposited in the mails, the item
oLl ) ) _ -

e sold at public sale by competitive bidding to be held at the place the
property is stored after notice of the time and place of such sale has been
giﬁen at least five days before the date of such sale by publication oﬁce in
newspaper of general circulaticn published in the county where the sale is to

EARL|ER.

be held. Notice of the publiec sale cannot be given -mu!'iths.n five days prior

to the explration of the 15 days after the service or mailing of notice under

-27-




§ 1862.4

subdivision {a). Money realized from the sale of an item of property shall

be used to pay the reasonable costs of &kes landlord in storing and selling
such item. If a number of items are stored, advertised, or sold together,

the costs shall be apporticned acc-ording to the reascnable resale value of
each item. Any balance of the sale price shall be retdr-lvy=lmuddumyd-fior
sevorn—dery=IlT, 11 NUr-riwiwedehytiouammer ettt paid inte the treasury
of the county in which such sale took place. The owner of woﬁlgglw
have one year from the date of sale to claim such balance. In case of multiple
claims, the decisicn of the county as to the ownership of any such proceeds

shall be final.

(c) If an item of property is disposed of in accordance with the

: oTr L & O :
provisions of subdivision (b) andnqlh—m-md pursuant to sube

division {a). -hl-l-'-’lnr:f}l’_g%zb not, Ii5 1'3 by Mae=gwnew W1th respect to such

property O THIF PROCEEDS [ilir THE SALE THEREOVL, To

AN PERSOAN vo WHOr NOTICLE WAS &GIVEN.
(@) If an item of property is disposed of in accordance with the pro-

visions of subdivision (b) but no notice was sent to the cwner pursuant to
subdivision (a), whe mmﬂ?@‘ﬁ- nqt”?gble unless the owner proves that,
prior to disposing of the gocds, landlord knew Mm that sueh
owner had an interest in the item of property and alsc that landlord knew we

shewbihalg Lncii-rpon-veonsenable-irreabigabion the address of such cwner's

residence or place of business.

Comment. Section 1862.4 is the baéic provision governing dispoaitiu_n of "
property and is an mlternative to Section 1862.3 even in situations wﬁere the
items do not appear to exceed $100 in resale value. |

Subdivieion (a) prmrides for a notice containing full pan'.iéula.ra regarding

the dispos 1tion allowed.

e o e et
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§ 1862.4

Subdivision (b) pmvidés for sale of the property if it remains unclaimed
for 15 days after notification, which is the crucial provision of the entire
proposed law. The underlying assumption is that a person who leaves behind
goods (other than those which are lost) which he does not claim after due
notice are goods which he does pot want, at least in gspecie. Therefore,
his interests can adequately be protected, without undue burden on eke- land-
lord, by allowing the goods to be sold immediately. The proceeds, in excess
of W Jandlord's costs for storage and sale, are then turned over to the
county from which the owner has one year to claim them. Although cne might
prefer a system whereby the landlord could use such excess proceeds to 6ffant
debts owed him by the owner, such disposition would sppear to constitute &
violation of the owner's righis to Gue process and equal protostizn., Cray v,
Whitmore, 17 Cal. App.3d 1, Cal. Rptr. (19 ); see Study, p. . The
last septencefof the secticn is q§signed to protect the county in the event
of multiple, canflicting claims as to the ownership of the proceeds.

Subdivisions (¢} and (d4) provide that a landlord who in good faith follows
the provisions of subdivisicns {a)'and (b) shall not be held liable to the :
owner. Under subdivision {d}, the burden of showing bad faith is placed on
the owner. Ome of the major purposes of the entire legislation is to permit
landlords to dispose of goods inh a realistic manner without fear of future
litigation. See Sfudy, P. __ - Whatever provisions ﬁre adopted, they must

have this safeguard.




§ 1862.5

& 1862.5. HNotice; methods

1862.5. Notice under Sections 1862.3(a) and 1862.4{a) shall be in writing
and shall be effective:

(a) Upon delivery of a copy thereof to the person to be notified, or

{b) -By-u epggitlng & gopy of the notice in the mail, addressed to the

RESIDENCE o BUS/NESS,

perscn to be notified at such person’s st knowﬁﬁfddress If wiee= londlord
has substantial reason to believe that velee tenant is temporarily located at
another address, notice by mail shall be effective only upcn deposit in the
mail of an additional copy of the notice a.ddressed to e tenant at such

N WHOLE ot i~ PART

temporary location. Whenever mailed notice is sent _to an address out of the

A
o CALIFOENM,
tate notice shall be’effectiv only -aﬂ-sent. by airmailj |E SENT

WoN MPILING A

omment. Section 1002.5 is designed To maximize the chance iimu Lbw

person to be notified will in faet receive such notification.
OTHER THAY BY ARMaiL
To - 0
AN ADDRESS ouT o~ R . )
THES S7TATE OF
Mt——/r—‘o&m&:} S41D Norrce
SHALL  pg’ exrEeT e
UPeN RecE/P7T By THE CEN7A4L
POST-0FFrc&E A THE
CITY o TRwN TO WHICH |
(T 15 ADDEESSEDS,
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§ 1951.3

§ 1951.3. Methods of declaring abandonment

/n GooD> FI17H
1951.3. ({a)(l) 1If a lessor of real propert;,;\m believes that

the property has not been occupied for a period of 20 consecutive days during

which rent is due and unpaid, sntebhehedtoinbnbmiuiisibomriniererTorr—ter
bebheswe=that tlha.lassaeeimymprt—xirwmromedyeeeseeybyny , then the lessor may

notify the lessee in writing, stating as follows:

{i) that e lessor believes the property to have been abandoned

{ii) that, unless the lessee contact?ﬂ% within 15 days from
the date notice was personally delivered to lessee or deposited in the mail,
the property will be deemed abandoned, and=drhe—Sease=berminabod

(2) If, by the end of 15 days from the date notice was delivered or
mailed, e lessee has not contacted Mﬁm&nﬁested his intention
not to abandon the property, the property shall be deemed abandoned within
the meaning of Section 1951.2.

(3) Thereafter, in any action brought by leseee, lessor shall not be
held lisble for treating the property as abandoned and the lease as termipated

BID NOTIN GCo> B9/ N

unless lessee proves that e lesso&mm believe that

lessee disdemet intendato abandon the property or that lessor willfully failed

to notify wae lessee &8 required in subdivision {a)(5).
(k) The fact that lessor knew that lessee left items of personal property
on the leasehold premises shall not, of itself, justify a finding that lessor
LACEED (00D 4 TA

Aw in believing the real property to have been abandoned.

(5) HNotification under subdivision {a}{1)} above shall be effective when

the notice is delivered in person to % lessee or when deposited in the mail
addressed to lessee at his last known residence or place of business. If

notification is by mail, it shall be effective only when an additional copy

-31-
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§ 1951.3

of the notice is deposited in the mail, addressed to lessee at the place, if

any, where lessor has substantial reason to believe the lessee is temporarily

located. s“g"ﬁ‘;‘e:"ss : %Fhfzf—ﬂl. z Q;s
(b) AEOPEIT}V shall b.er?i'eemed % nsoned wixln t%e meanmg of‘ Section
1951.29 THEN THE SAME SHHaLL BES

CERS AT dFaa-My

(1) Upon delivery by e 1esshee to the lesso}' of & written statement

that lessee has abandoned theﬁpmhez

IF accyPRnve
(2} Fifteen days after 1é2m ‘ge LETE CWBAT7ON V

posited in the mail a written notice

addressed to lessor at his last known place of business, stating the lessee

has abandoned the pyresrteeer mm,

{(c) Nothing in subdivision {a) or (b) above shall preclude lessor or
lessee from otherwise proving that the propertv had been ahandrmed ruithin

the meaning of Section 1951.2.

Comment. Section 1951.3 is designed to eliminate the uncertainty as to
when a tenancy is to be held abandoned within the meaning of Civil Code Sec-
AND 1S COUPMED UNTH LESCE®S BREACH oF THE

tion 1951.2. Under the latter provislon, once an abandorment occursﬁ the 7]

IN CASE™S GOYERWED By SgErion 1951,

tenagg is terminat.edha.nﬁ e lessor has & dquty to minimize bhe I€ssee'’s

damages by making reasonable efforts to rerent the premises. The time of
abandonment is alsc important under proposed Sections 1862.2-1862.4 which
set forth bhe lessor's rights and duties'!ﬂ%prﬁrtﬁgasigggao% the

premises after termination.

Unfortunately, however, Section .1951.2 does not s;:écify when an ahgndon-
ment .occurs. Under common law rules, abandonment occurs when wme~lessor accepis
™ lessee's offer to end the tenancy. 'W-l!.'kssee must in fact bave intended
to abandon the property. Appeerances of abandonment are not sufficlent, and

diee lessor must accept the premises or the abandonment is not effective.

-32.



§ 1951.3

See Wiese v. Steinauver, 201 Cal. App.2d 651, 20 Cal. Rptr. 295 (1962);

Anheuser-Busch Brewing Ass'n v. American Products Co., 59 Cal. App. 718,

211 P. 817 (1922). See also Gerhard v. Stephens, 68 Cal.2d 864, k42 P.2d

692, #9 Cal. Rptr. 612 (1968). These rules are insufficient in most cases
to guide the parties although, if they do have & clear understanding about
the matter, the common law rule should apply and hence is rpreser'-;red in
subdivision (c). |

Subdivision {a) generally provides a means by which éiwe %
safely decide the abandonment has taken place so that he may dispose of any

gocds remaining on the premises and otherwise prepare for a ne}m .

Subdivision (a)}{1) provides for notificatigﬁﬁgﬂ. who appears to

have abandoned the propert:,f. A number of safemuards are provided to insure
thet a determination of abandonment is not prematurely mede. Not only must
m&&w beﬁ’ez-h:t" ebandonment has teken place but the premises
must have appeared to be unoccupied for 20 consecutive days for which no
rent has been paid.

These requirements, together with the provisions for notice in subdivision
(a)(5) reasonably assure that a A&-as will not be deprived of a leasehold
interest vhich he did not intend to abandon. The 20-day period is deliberately
chosen to assure that, .for tl}e normal tenancy calling for monthly peyments,
at least two due dates must pass before abandonment can be declared since the
Qm%mtional 15 days under subdivision {a){2) during which to contact
the Wm nstrate his intention to retain the leasehold. If 4he
Senderd wishes faster action, he may, of course, resort to an action in

A
unlewful detainer under Code of Civil Procedure Séction ll?h;

- -33-
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§ 1951.3

lesgE

Subdivision {a)(2) provides that mAw zust claim his leasehold
within 15 days of actification or the leasehold is decreed abanbdoned. Given
the safeguards set forth in subdivision {a)(1), the 15-day period is reason-

LEases - -
able. An. should not be required to wait any longer before atandoned
property is restored to his possession.

Subdivision {a)}(3) provides that #he who in good faith follows

A

the procedures in subdivisions (a)(l) and (a){5) cannot be held liable to a
L§555'

ton-ainw ¢ later appears to challenge the abandonment. The burden of proving

&5

bad faith fallg upon then thﬁ; safeguarding buniiondiafrom substantial
fear of litigation. Under common law rules, abandonment depends upon the
manifested intentions of the parties to the lease. Even though from all
appearances & leasehold seems abandoned, a lessor, who has not had contact
with e lessee, can never be certain that #ie lessee will not suddenly
ﬁppear end ¢laim that he was on vacation or in the hospital and had never
intended to, or manifested an intention to, abandon his interests. This
section eliminates this uncertainty.

Subdivision (a)(h)lis designed to eliminate a possible problem with
regard 1o what fects may overcome a lessor's reascnable belief that a tenancy
is sebandoned. Obviocusly, since many lessees who abandon their lesasehold
interests leave personal property behind, the mere fact that the lessor knows
that &dr= lessee has done so éhould not, by itself, be held to establish that
#ve lessor has not acted in good faith, Siwe igssor cannot refuse to sccept

LESSEE 'S

#h5ﬂunmmﬁiu-"offer to abandon" as apparently he can do under the common law

Subdivision (a)(5) specifies how notification is to be made. The requirements
are designed tc insure that e lessee will in fact get notice if his whereabouts

are known. SINCE UNDER. NormaL Circy
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§ 1951.3

i Subdivision (b) provides a method by which wwe lessee can declare his
; 7 CASES,

/
leazehold abandoned in ord%ﬁhro termlnate the lease and reguire we lessor

g under Section 1951.2 to téke steps to mitigate we lessee’s obligations.
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AN ACT TO AMEND CHAPTER 2 OF TITLE 5 OF
PART 4 OF DIVISION 3 OF THE CIVIL CODE,
RELATING TO ABANDONMENT OF HIRED REAL
PROPERTY

Sec. 1. Section 19523 is added to the Civil Code as follows:

1953. (a) If a lessee of real property is in default and

for a period of 15 days the 1esseé or his agent, representative,
or member of his family has neither:

(}] bodily occupied the real p;ogerty, nor

(2) paid rent, nor

{3) actually communicated to the lessor his

intent to continue.the tenancy,
then the lesseelshall be deemed to have abandoned the real property.
{b) The provisions of pafagraph "{a)" shall not preclude

the lessor from otherwise proving that the lessee has abandoned the

real property.
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-AN ACT TO AMEND SECTION 1952.2 QF THE
CIVIL CODE, RELATING TO LANDLORD-TENANT

W s CRANERRE

Sec, 1. Section 1952.2 of the Civil Code is amended to read:

ot 1952.2. (a) Except as provided in subdivision (b), Sections
1951 to 1952, inclusive, do not apply to:

tea} (1) Any lease executed before July 1, 1971, whether or not

amended subsequent to July 1, 1971.

<b+ (2) Any lease executed on or after July 1, 1971, if the
terms of the lease were fixed by a lease, option, or other agree-

ment executed before July 1, 19%71.

(b) For the purposes of this section, an agreement whereby a

lease is "amended" includes, but is not limited to,a modificatien

of a pre-existing lease to change the term, rent, size, or location

of the property demised or to reguire or change the amount of an

advance paymeﬁt as defined in Section 1951.7,
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