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Memorandum The21
Study 23 - Partition Procedure

Background

The Califernia Jand Title Association has agreed to help us with our
partition study, and the Californla Bankers Assoclation has expressed an
interest. Mr. R. E. Allen, former partition referee, and Mr. J. D. Cooper,
an Oekland attorney who corresponded with the Commission extensively concern-
ing partition some years ago, have also agreed to help. Mr, Cooper has
written a letter with several suggested reforms that we will present at a
future meeting. Mr. DeMeo will send his partition forms for Commission use

when he has reduced them to master formats.

Draft Statute

In accordance with the Commission's prior directive, the staff has
reorganized and redrefted the partition statute, Attached to this memorandum
{pink} are the chapters of the statute that relate to the right to partition,
pleadings, service, parties, and judgment, matters previously discussed by
the Commission. These portions of the draft statute incorporate prior Com-
mission decisions. S¥aff remarks and policy questions on a few of the sec-
tlons are noted following the section Comments.

4l1so attached to this memorandum are a copy of the existing partition
law (yellow) and a draft of superseded sections with Comments indicating
their disposition (green).

The remainder of the staff draft of the partition statute is not
attached in order to allow the Commission's consultant adequate time to work
it over before it is presented for Commission review. The remainder of the

statute will be presented to the Commission at the next meeting.
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Meeting QObjective

We hope at the meeting to cover every section of the attached draft
with the object of approval for inclusion in & tentative recommendation
relating to partition.

Respectfully submitted,

Nathaniel Sterling
Staff Counsel
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H05~-281

CODE OF CIVIL PROCEDURE

PART 2. CIVIL ACTIONS

TITLE 11. PARTITION ACT

Comment. The Code of Civil Procedure provisions relating to
partition were formerly found in Chapter 4 (commencing with Section 752)
of Title 10. The Partition Act has been moved to a new Title 11 (com~
meneing with Section 875.010), and the provisions formerly occupying
Title 11 {Releases From Contribution Among Joint Tortfeasors) have been
moved to a new Title 12 {(commencing with Section 885).

Note. In order to do the sort of overall reorgsnization and revi-

sion requested by the Commisslon, we had to elevate partition from &
chapter to a title.

405-782

CRAPTER 1. GENERAL PROVISIONS

Article 1. Prelinina;z Provisions

§ 875,010. Short title
825.010. .This title: shall be known and may be cited:as the Partition

Act,

Comment. Section 875.010 is similar to comparable provisions in
recently enacted California laws. E.g., Civil Code § 4000 (The Family
Law Act).



405~783

§ 875.020. Definitions

875.020. As used in this title:

{a) "Co~owner" means a person described in Section 875.110.

{b) "Guardian" includes conservator.

{c) "Lien" means a mortgage, deed or trust, or other security
interest in property whether arising from contract, statute, common law,
or equity.

(d) "Action" means an action for the partition of property
under this title.

{e) "Remainder" includes reversion.

(f) "Title report” includes an abstract or certificate of title; a
preliminary title, chattel lien, or 1litigation report; policy of title

insurance; or guarantee as to necessary parties,

Compment. Section 875.020 provides definitions for terms used
throughout the Partition Act.

The term “co-owner" in subdivision (a) refers to Section 875.110
which describes persons authorized to commence a partition actien.

The term "lien" is defined broadly in subdivision (¢) to apply te
any encumbrance on property, including security interests in personal

property.

405-784

§ 875.030. Scope of title

875.030, The provisions of this title govern the partition of
interests in real property and, to the extent applicable, the partition

of interests in personal property.
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Commeént. Section 8?5.03d is derived from the second sentence of
former Section 752a. The Partition Act permits co-owners of both real
and personal property to maintain a partition action. See Section
875.110,

405-785

§ 875,040, Rules of practice in partition actions

875.040. The statutes and rules governing practice in civil
actlons generally do not apply to actions under this title where they
are inconsistent with the provisions or purposes of this title.

Comment. Section 875.040 makes clear that, although partition is
nowinally a eivil actiom, the Partition Act contains some special pro-

cedural provisions that apply to partition desplte general rules to the

contrary.

405-789

Article 2. Right of Partition

§ 875.110. Persoms authorized to commence partition action

875.110. A partition action may be comrenced and maintained by any
of the followlng persons:

(a) A co-owner of personal property.

{b) A life tenant or remainderman of a life estate in real property.

(c) A joint tenant or tenant in common of any of the following

interests in real property:



{1} An estate of inheritance.
(2) An estate for life.

(3) An estate for years.

Comment. Section 875,110 specifies the interests in property the
owners of which may require partition of the property. The owners of
such interests are collectively termed ‘‘co-owners." See Section 875.020(a).

Subdivision {a) continues the first porticn of former Section 752a
relating to personal property. Subdivisions (b) and (c¢) continue the
first portion of former Section 752 relating to real property.

Each subdivision Iin this section states an Independent basis for
partition. Thus, for example, an owner of a 1ife estate in personal
property would be able to maintain a partition action under subdivision
(a) while an owner of a life estate im real property would be able to
maintain a partition action under subdivision (c)(2).

The provision formerly found in Section 7532 for partition by a
lienholder "on a parity with that on which the owner's title is based"
18 not preserved. The provision was of extremely limited application
and was an exception to the rule stated in thie section that only a
substantial property interest is entitled to demand partition. THE LAW
REVISION COMMISSION PARTICULARLY SOLICITS COMMENTS CONCERNING THE DELE-
TION OF THE LIEN PROVISION FROM FORMER SECTION 752.

Note. Pursuant to the Commission's request that the staff conduct
further research into the consequences of deletion of the provision
enabling a lienholder to obtain partition, the staff notes the following.
In Riley v, Turpin, 47 Cal.2d 152, 301 P.2d 834 (1956), the court permitted
partition by a person who had paid taxes to prevent forfeiture of the
property, thereby acquiring the lien of the taxing entities. We note,
however, that the lien provision 1s not necessary to obtain this result
since the person paying the taxes was a contingent remainderman upon a

life estate and would be entitled to maintain partition umnder the terms
of the statute on that basis,




405-790

§ 875.120. Right to partition

875.120. A co-ocwner 1s entitled to partition as a matter of right
under the provisions of this title unless the partition would be clearly
inequitable under the circumstances of the case to the owners of other

interests in the property.

Comment. Section 875.120 is new. If the defendant opposes the
partition on hardship grounds, he must raise the issue by appropriate
pleading (see Section 875.730) and bears the burden of proof on the
issue (see Section 876.110).

In addition to instances where partition would be '"clearly in-
equitable," the right to partition is subject to case law and statutes
relating to waiver of the right to partition. See, e.g., Annot., Con~
tractual Provisions as Affecting Right to Judicial Partition, 37 A.L.R.3d
962 (1971); see also Civil Code § 1468 (covenants not to partitiom).

For a limitation on the right to partition in the case of condominium

property, see Section §79,040.

Note. This section is the result of a prior Commission directive.
Mr. Elmore objects to inclusion of such a section, noting:

{1) It takes no account of the walver, agreement, and estoppel
cagses, If the intent is to declare such agreements vold as a matter of
public policy, the statute should so state; moreover, a constitutional
question is involved insofar as such provisions would apply to pending
agreements carte blanche.

{i1) What is "clearly ipequitable"? If one co-owner has ample
means to bid in the property and the others do not, is this, without
more, within the pnew terms? Can this change in law be applied to
existing ownerships? :

(1i1) Provisions for delay in sale on the grounds stated might be
consldered, but again there may be a constitutional question if the
delay 1is unduly long.



405-786

§ 875.130. Right to partition successive estates

875.130. Notwithstanding any otﬁéi provision of this article,
where the interests of the co-owners in the property are solely suc-
cesslve estates, a partition shall be ordered only pursuant to Chapter

11 (commencing with Section 879.910).

Comment. Section 875.130 1s new. It refers to Sections 879.910-
879.940, which provide standards for the right to partition solely suc-
cessive interests that differ from the standards provided in this article.

Note. The staff notes that, while the effect of this section is to
expand the instances when owners of successive estates may demand par-~
tition, it would also remove the right of a 1life tenant or remainderman
under existing law to obtain partition as a matter of right. In effect,
if the Commission adopts this section and its implementing provisions
which may be found at the end of this draft, it must also repeal Section
875.110(b) (partition may be maintained by life tenant or remainderman)
as implemented by Section 875.120 (partition by such person a matter of
right}.

405~-793

Article 3. Powers of Court

§ 875.210. Superior court

875,210, The superior court has jurisdiction of actions under

this title.

Comment., Section 875.210 continues a portion of former Section
755.

While partition actions in Californies are a creature of atatute
(Capuccio v. Caire, 207 Cal. 200, 277 P. 475 (1932)), they are nonetheless
equitable in nature (Elbert Ltd. v. Federated Income Properties, 120
Cal. App.2d 194, 261 P.2d 783 (1953)), and the statutory provisions are
to he liberally construed in aid of the court's jurisdiction. See
Sections 4 and 187.




§ 875,220, General authority to make orders and decrees

875.220. In the conduct of the proceeding, the court may make any
decrees and orders necessary or incidental to carrying out the purposes

of this title and to effectuating its decrees and orders.

Comment. Section 875,220 is new. Generally, its purpose is to
give the broadest possible statutory authorization to powers that the
court, to a large extent, probably already had., The succeeding sectlions
of this article elaborate on, but do not exhaust, the court's power in

partition actions.

405-7%4

§ 875.230. Temporary restraining orders and injunctions

875,230. The court may make temporary restraining orders and
injunctions, with or without bond, for the purpose of:

(a) Preventing waste.

{b) Protecting the property and title thereto.

(c) Restraining unlawful interference with a division or sale of the
property ordered by the court.

Comment. Section 875.230 is8 new. The court should have authority
to take the protective steps described without having to rely either

upon its contempt powers or the general provisions as to temporary

restraining orders and injunctions.

405-795

§ 875.240. Referee

B875.240. With respect to the referee, the court may:

{a) Appoint gnd remove the referee, including a new referee.
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{b} Instruct the referee.
{c) Fix the reasonable compensation for the services of the referee

and his reascnable expenses.

{(d) Provide for the date of commencement of the lien of the referee

allowed by law.
{e) Require the filing of interim or final accounts of the referee,

gettle the accounts of the referee, and discharge the referee.

Comment. Section 875.240 sets out some, but not all, of the court's
powers with respect to the referee.

Subdivision (a) is intended to state the substance of the introduc-
tory portion of former Section 766. Subdivision (a) dbroadens this
provision to apply to the referee for sale as well as for division.

Subdivision (b) is new; it pgives express recognition to the instruc--
tions procedure. It i1s a valuable tool for resolving ambiguities and
matters not otherwise covered and, 1f properly used, serves to expedite
the proceeding.

Subdivision (c) states the substance of former Section 768 in pro-
viding for court allowance of fees and expenses of referees. Cf. Sec-
tion 878.020 and Comment thereto.

Subdivision (d), providing for the court to fix the date of commence-
ment of the lien, 1s new. It avoids the possibility of later settlement
and dismissal of the proceeding.

Subdivision {e) 1s new. It recognizes the need for and practice of
receiving and passing upon accounts and final reports of referees,
particularly in, but not limited to, sales tramsactions, and of dis-

charging referees when they have made a final report and accounting,

405-796

§ 875.250. Sexrvices of third persoans

875.250. The court may:
{a) Authorize or approve contracts for the services and expenses of
surveyors, englneers, appralsers, attorneys, real estate brokers, and

others.



(b) Allow or reject claims under such contracts.
{c) Provide for the date of commencement of any lien provided by

law or contract for such claims.

Comment. Sectlon 875.250 is new. 1t recognizes that the court is
the supervising entity in carrying out the partition. It removes from
the referee, acting alone, the authority to engage the services of
"third parties" for his assistance. It contemplates that the court will
authorize or approve contracts of the referees for "third party" ser-
vices and expenses, allow or reject claims thereunder, and in proper
cases specify the priority of any lien therefor,

Former Sections 766 and 768 provided only for employment by the
referee of surveyors and necessary assistants and allowance of theilr
fees and expenses., For particular provisions relating to employment of
third persons, see Sections 876.620-876.640.

Section 875.250 is intended to vest the court with broad discretion
and with corresponding duties, Surveying services may involve substan-
tial sums. Ability to obtain such services may depend upon assurance
of, or security for, payment desplte any later settlement by the parties
and dismissal of the proceeding.

So also, in a particular case, employment of a real estate broker
by the referee may be desirable. Under Sectlon 875.250, such employment
ray be authorized or approved and the terms of the contract prescribed

or approved by the court.

405-797

§ B75.260. Sale procedures

875.260. With respect to a sale, the court may:

(a) In advance of sale:

(1) Prescribe any additional terms and conditions of sale which it
deems proper for the particular property or sale, including adoption of

the procedure of Section &77.750.



(2) Fix a minimum bid, to be effective a reascnable time, not
exceeding six months from the date of fixing the bid.

(3) Permit rejection of all bid; upon a first sale.

{4) Require additional notice of sale to be given.

{(b) Approve or prescribe the terms of security to be taken upon the
sale, including the manner in which title to the security is to be
taken, whether in a single instrument or several instruments, according
to the interests of the co-owners.

(c) Order the distribution, deposit, or securing of sale deposits and
sale proceeds.

{d) Make orders relating to the closing of a sale after confirma-
tion, including escrow and closing provisions and adjustwments based on

objections to title or after-discovered defects.

Comment. Section 875.260 is intended merely to supply some detail
with respect to the powers of the court in a partition sale.

Subdivision (a) implements Section 877.750, which permits the court
to make applicable to the sale the so-called 'pross overbidding" proce-
dure (as modified) and to fix, divide, and limit agents' commissions in
the sale. Thus, in advance of sale, and as part of its terms and con-
dicions, the court may adopt Section 877.750 and state the manner of
handling agents' commissions. Alse, in advance of sale, the court may
prescribe such terms as minimum bid, right of the referee to reject all
bids, and additional notice of sale. For example, if the property is a
manufacturing plant which has been shut down and there are few potential
buyers, it may be desirable to impose one or more of the conditions
authorized by the subdivision. Minimum bids, right to reject all bids,
display or national advertising are tools that are often used in non-
court sales, The use of conditions, such as minimum bids in partition
sales, does not appear to have been decided by appellate courts in
California. Divided views have been expressed in other jurisdictions.
See Kemp v, Waters, 165 Md. 521, 170 A. 178 (1934); Schmitt v. Weber, 60

-10-



Misc. 361, 113 N.Y.S. 449 (1908): compare I11l, Stats., Ch, 106, § 60
(Smith-Hurd 1952) which requires a sale at two-thirds of the valuation
of the property, with provision for a new valuation if the property
cannot be sold at the original "upset” figure. To nmeet the objection
that a minimum bid requirement may deprive a co-owner of his right to
have the property disposed of, a six months' limit is stated in the use
of this condition. Likewise, the right to reject all bids, if that
condition is used, 1s available on only the first "sale,” for similar
reason.

Subdivision (b) states the court's authority over purchase-money
security . in general terms. The subject was covered in former Sections
773 and 776, which appeared to divide the authority between the court
and the referee.

Subdivision (c) states the court's authority over monies involved
in a sale transaction in broader terms than former Section 773, which
referred only to "proceeds of sale." These are to be distributed to the
person entitled when the court directs or are to be pald into court or
deposited therein. However, substantial sums way be held by referees or
others pending a sale. These funds, as well as technlcal “'proceeds of

sale," should be subject to the court's order,
Subdivision (d)} recognizes that modern day transactions often in-
volve, at closing, minor devliations or adjustments. The court is ex-

pressly authorized to pass upon them.

405-799

§ 875.270. Compensatory adjustment

875.270. The court may, in all cases, make compensatory adjust-

ment among the parties according to the ordinary primciples of equity,

Comment. Section B75.270 continues the last sentence of foruer
Section 792. It includes such matters as accountings and other incidental
relief. TFor a provision for payment of owelty in cases of unequal divi-
sion, see Secticn 877.060.
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405-800

CHAPTER 2., COMMENCEMENT OF ACTION

Article 1. Complaint and Lis Pendens

§ 875.510., Contents of complaint

875.510. The complaint shall contain all of the following information:

{a) A description of the property that is the subject of the action.
The description shall include:

(1) In the case of tangible personal property, its usual location.

(2) In the case of real property, both its legal description and
street address or common designation.

{b) All right, title, or interest the plaintiff has or claims in the
property. |

{c) All right, title, or interest of record or actually known to the
plaintiff that persons other than the plaintiff have or claim in the prop-
erty, whether the nemes of such persons are known or unknown to the plain-
tiff.

{d) The iInterests as to which partition is sought.

(e) A prayer for parctition of the interests and for division or sale
of the property.

(f) Where the plaintiff seeks sale of the property, he shall allege

the facts justifying such relief.

Comment. Section 875.510 is new. In addition to the information
required by this section, proceedings as to particular property may
necessitate other information. See, e.g., Sections 875.820 (interest
uncertain), 879.020 (state a co-owmer), 879.030 (state a lienholder),
879.040 (condominium property). See also Section 876.050 (information
relating to title report).
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Subdivision {a)} requires a description of the property that is the
subject of the action. It should be noted that several properties
may be joined in one complaint even though located in different counties.
See, e.g., Murphy v. Superior Court, 138 Cal. 69, 70 P. 1070 (1902). And,
real and personal property may be joined ip one action, Section 875.520,
Subdivision (b) requires an allegation of all the plaintiff's in-

terest in the property, including such interests as liens. For interests
sufficient to maintain the action, see Section 875.110.

Subdivision (c) continues the first portion of former Section 753.
There are no exceptions to subdivision (c); all interests must be set out
for the benefit of the court regardless whether the plaintiff intends to
affect those interests.

Partition of some or all of the interests in the property may be
obtained. Subdivision {d) requires the plaintiff to make an election
and to indicate which interests are intended to be affected by the
action. For provisions relating to parties defendant, see Article &
(commencing with Section 875.810).

Under former Section 763, the court could order a sale of property
in lieu of division "whether alleged in the complaint or mot."” Subdivision
{e) requires the plaintiff to select the remedy he desires and to allege
the basis for sale in the complaint. Cf. Section 876.220 (standard for
permitting sale). Since the allegations of the pleading are deemed
admitted if not denied (gee Section 875.710 and Comment thereto), the
effect of subdivisions (e} and {f) 1s to require partiticn in the m;nner
prayed for in the complaint unless expressly contested.

405~-802

§ 875.520. Joinder of property

875.520. Real and personal property may be joined in one ac-

tion.

Comment. Sectfon 875.520 continues the last sentence of former Sec-
tion 752a.
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405-803

§ 875.530, Lis pendens

875.530. (a) Immediately upon f£iling the complaint, the plaintiff
shall record a notice of the pendency of the action in the office of the
county recorder of amy county in which real property described in the
complaint 1s located.

(b) If other real property is thereafter joined in the action, the
plaintiff or other person joining the property shall promptly record a
supplemental notice.

(c) Prom the time of filing such notice for record, all persons shall be
deemed to have notice of the pendency of the action as to the property des-

cxibed in the notice.

Comment. Subdivisions (a) and (c) of Section 875.530 continue pro=-
visions formerly found in Section 755. The detailed listing of the contents
of the lis pendens formerly found in Section 755 is omitted aince Section
409 covers this matter.

Subdivigsion (b) is new. The duty under subdivision (b) is upon the
person joining the property to record the lis pendens; this might be either
the plaintiff or a cross-complainant.

405-804

§ 875,540, Stay where lis pendens not filed

875.540., If the notice required by Section 875.530 is not recorded,
the court, upon its own motion or upon the motion of any party at any time,
shall do the following:

{a) Stay the actfon until the notice is recorded.
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{b) Order the plaintiff or person joining the property, or another
party on behalf of the plaintiff or other person, to record the notice.
The recordation shall be at the expense of the plaintiff or other person

Joining the property.

Comment. Section 875.540 is new. The recording of the lis pendens
is an essential step in the partition action. Trompt recording enables
the court to deal with the title with certainty. The person required to
record might be either the plaintiff or a cross-complainant.

405~805

Article 2, Summons

§ 875,610, Summons
875.610. The form, contents, and manner of service of summons shall

be as in civil actions penerally.

Comment., Section 875,610 supersedes former Section 756.

The provision of former Section 756 that the summons must contain a
description of the property is not continued since the property will
already be described in the complaint that accompanies the summons.

The provision of former Section 756 that the summons be directed to
all persons "named" as defendants and to all persons "unknowmn" 1s continued
by Section 875.610 which incorporates Section 412.20 (general provision
governing contents of summons in civil actions). Section 412.20(2) requires
the summons to contain the names of the parties to the action; the named
parties may include "all persons unknown." See Section 875.860.

For additional requirements where service is by publication, see Sec-
tion 875.620.
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405-806

§ 875.620., Requirements where service is by publication

875.620. Where the court orders service by publication, including
service on persons joined pursuant to Sections 875.830 and 875.860, the
court shall further order that:

(a) The plaintiff post, not later than 10 days after the date the
order is made, a copy of the summons and complaint on the property that
is the subject of the action.

{b) The plaintiff record, if not already recorded, a notice of the
pendency of the action.

{c} The publication describe the property that is the subject of the
proceeding in a manner reasonably calculated to give persoms having an

interest in the property actual notice of the action,

Comment, Section 875,620 supersedes former Section 757. While pub-
lication will be pursuant to Section 415.50, subdivisions {a) and (b) are new
requirements that supplement the publication provisions of Section 415.50
in order to increase the likelihood that persons interested in the property
will receive notice of the proceeding. Subdivision {c} continues a comparable
provision in the last sentence of former Section 757,

Note. The requirement in subdivision (c) of publication "in a manner
reasonably calculated . . ." is included to satisfy due process require-
ments. An open-ended provision such as this, however, may create title

problems. Perhaps subdivision (c¢) should make express provision for pub-
lication of street address or other common designation.
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405-807

§ 875,630, Publication as to certain defendants

875.630, (a) Where the court orders service by publication, the
publication nay:

(1) Yame only the defendants to be served thereby.

{2) Describe only the property in which the defendants to be served
thereby have or claim interests.

(b) Judgment based on fallure to appear and answer following service
under this section shall be conclusive against the defendants named in

respect only to property described in the publication.

Comment., Section 875.630 18 new. It is derived from Section 1245.2
{eminent domain).

405-808

Article 3., Answer

§ 875,710, Contents of answer

875.710. The answer shall contain all of the following informatiom:

(a) All right, title, or interest the defendant has or claims in the
property.

(b)Y Facts controverting such material allegations of the complaint

as the defendant does not wish to be taken as true,

Comment. Section 875.710 continues portions of former Section 758,
The provision of former Section 758 that the defendant's failure to answer

within the time allowed by law would result in the allegations of the
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complaint being taken as true is continued in Section 431.20. It should
be noted that the requirement in subdivision (a) that the defendant list
his interest in the property includeé liens as well as other interests
claimed by the defendant.

405-809

§ 875.720, Reguirements where defendant is lienholder

875.720. (a) Where the defendant has or claims a lien on the prop-
erty, his answer shall indicate:

(1) The date and character of the lien.

(2) The amount remaining due thereon.

(3) If there is any additional security therefor, its nature and
extent.

(b) If the defendant fails to disclose any additional security, he

shall be deemed to have walved his lien on the property.

Commeat. Section 875.720 continues a portion of former Section
758.

405=-810

§ 875,730, Pleading hardship and oppression

875.730. 1If the defendant opposes the partition on the ground it

would be clearly inequitable under the circumstances of the case, he
shall so state in his answer and shall get forth the facts concerning such

inequity upon which he relies.
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Comment. Section 875.730 is new. It implements the general excep~
tion to the right to partition in cases of inequity. See Section 875.120.
The defendant has the burden of proof on this issue. See Section 876.110.

405-811

Article 4. Parties

§ 875.810. Mandatory Joinder of defendants

875,810, The plaintiff shall join as defendants in the action:

(a) All persons, of record or actually known to the plaintiff, having
or claiming a conveyance of or lien upon the property or part thereof.

(b) All persons having or claiming interests as to which partition

is sought.

Comment. Subdivision (a) of Section 875.810 supersedes former Sec~
tion 754. Subdivision (a) converts the rule of Section 754 (no persom
having a lien or conveyance need be made a party unless of record) to an
affirmative joinder requirement and extends the requirement to persons
not of record but known to the plaintiff. TFor the effect of failure to
join recorded liens or conveyances, see Section 878.530; for the effect
of faflure to join liens or conveyances actually known to the plaintiff,
see Section 878.540. TFor the definition of "lien," see Section 875.020.

Subdivision (b) 18 new. This provision is elaborated in the guc-
ceeding sections of this article.

Note. The required joinder of all liens and conveyances in subdivi-
sion (a) is derived from existing law. It should be noted, however, that
the policy of mandatory joinder of such Interests is rather inflexible and
appears to oppose the policy of the Commission expressed in subdivision (b)
permitting the plaintiff to choose the interests he wishes to affect and

to determine whether he wants the property sold free of or subject to a
lien.
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405-812

§ 875.820. Where defendant is unknown or interest uncertain

875.820. (a) If the name of a person described in Section 875.810
is not known to the plaintiff, or if the ownership or the share or quantity
of the person's interest is unknown, uncertain, or contingent, the plain-
tiff shall so state in the complaint.

{b) If the lack of knowledge, uncertainty, or contingency is caused
by a transfer to a member of a designated class who is not ascertained
or is unborn, or by a transfer in the form of a contingent remainder,
vested remainder subject to defeasance, executory devise, or similar
disposition, the plaintiff shall also state in the complaint, so far as is
known to him, the name, age, and legal disability (if any) of the person in
being who would be entitled to ownership of the interest had the contingency
uponr which his right depends occurred prior to the commencement of the
action.

(c) The court shall upon its own motion or upon motion of any party
make such orders for joinder of additional parties and for appointment
of guardians ad litem pursuant to Sections 372, 373, and 373.5 as is

necessary or proper.

Comment. Section 875.820 1s derived from the last portion of
former Section 753. Subdivision (b) adds the requirement of an indica-
tion of possible additional parties, and subdivision (c) provides for

joinder of such parties and protection of their interests.
Note. Mr. Elmore believes that the portion of subdivision (a) per-
mitting the plaintiff to state that the name of a party is not known to

him should be deleted. If it is kept, he feelg it should be expanded to
prevent abuse:

The problem is the thorny one of what efforts a plaintiff must make
to ascertain names of owners. The fact that the plaintiff does not
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know the name of B, a remainderman with an absolute estate, should not
be sufficlent to use the publication method. At the minimum, such
allegation should be permitted only after affidavit of due diligence,
and the Doe procedure should be used. On the other hand, if the name
is not known because the interest 1s contingent, new (b) is intended
to tazke care of this situation,

405-813

§ 875.830. Where defendant is deceased

875.830. (a) If a person described in Section 875.81C 1s dead and
the plaintiff knows of a duly qualified and acting personal representative,
the plaintiff shall join such personal representative as a defendant.

{(b) If a person described in Section 875.810 is dead, or is believed
by the plaintiff to be dead, and the plaintiff knows of no duly qualified
and acting personal representative:

{1) The plaintiff shall state these facts in an affidavit filed with
the complaint.

(2) The plaintiff may join as defendants 'the heirs and devisees of

{naming such deceased person), deceased, and all

persons claiming by, through, or under said decedent,” naming them in that
manner. In the case of personal property, reference shall be made to the
legatees of the decedent. Where it is stated in the affidavit that such
person is believed to be dead, such person may also be named as a defend-

ant L

Commpent. Section 875.830 is new. 1t is derived from Sectiom 1245.3

{eminent domain).
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405-815

§ 875.840. 041 and gas interests

875.840. Where property is subject to a lease, community lease,
unit agreement, or other pocling arrangement with respect to oil or gas
or bhoth, the plaintiff need not join as defendants persons whose only
interest in the property ig that of a lessee, royalty-owner, lessor-owmer
of other real property in the community, unit, or pcoled area, or working
interest owner, or persong claiming under them.

Comment, Section 875.840 continues the subgtance of the first por-
tion of former Section 753.1. The interests of persons not joined in the

action are not affected by the judgment of partition as to the parties.
See Section 875.530.

405-816

§ 875.850. Court ordered joinder of additional parties

875.850. The court shall order the joinder of any persons not

parties to the action to the extent necessary to grant the relief

sought or other appropriate relief.

Comment. Section 875.850 is new. Cf. former Section 761 (requiring
the joinder of lienholders of record). Section 875.850 expands this
provision to cover any necessary persons not previously made parties by
the plaintiff, who determines the interests to be affected in the action.
See Sections 875,510 (contents of complaint) and 875,810 (mandatory joinder
of defendants). Section 875.850 states the mandatory joinder principles
of Section 389 as applied to partition actions.
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405-817

§ 875.860., Permissive joinder of "all persons unknown'
875.860. The plaintiff may, in cases where partition is sought as

to all interests in the property, join as defendants "all persons unknown
claiming any right, title, or interest in the property," naming them in

that manner.

Comment, Section 875.860 is new., It 1s derived from Section 1245.3
(eminent domain) and provides a means whereby the plaintiff may give the
partition action an in rem effect. For provisions relating to gervice
by publication, see Section 875.620. For the effect of the judgment, see
Section 878.520.
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404=-369

CHAPTER 8. JUDGMENT

§ 878.510. Entry of judgment

878.510. Upon confirmation of 2 sale or of the referee's report
of division of the property, the court shall enter judgment that such

sale or division be effectual forever.

Comment. Section 878.510 continues the substance of the Intro-
ductory portion of former Section 766 and is made expressly applicable
upon confirmation of sale as well as division. The provisions of this
article relating to the judgment and its effect supplant the provisions
of former Section 787 which was phrased in terms of the effect of a

conveyance pursuant to sale rather than in terms of the judgment.

404-370

§ 878.520, Persons bound by judgment

878.520. The judgment is binding and conclusive on all of the
following:

(a) All persons known and unknown, whether or not in being at the
time of entry of judgment, who were joined as parties in the action and who
have or claim any interest in the property, whether present or future,
vested or centingent, legal or heneficial, several or undivided.

{b) All persons who were not joined as parties in the action
and who have or claim any unrecorded interest In the property at the time
the action is commenced and a lis pendens filed.

{c) All persons claiming under any of the foregoing persons.
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Comment. Section 878,520 supersedes portions of former Sections
766 and 787.

Subdivision {a) makes clear that all parties to the action are
bound by the judgment, including the heirs of a decedent joined pursuant
to Section 875.830 and unknown perscons joined pursuant to Section
875,860, Subdivision (a) supersedes former Section 766(1)-(3) and the
first portion of former Section 787.

Subdivision (b) supersedes the last portion of former Section 787.
Subdivision (c¢) supersedes former Section 766{4) and the middle portion

of former Section 787.

404-371

§ 878.530. Persons not bound by judgment

878.530, The judgment does not affect any persons who were not
joined as parties in the action and who have or claim any recorded
interest in the property or part thereof at the time the action

is commenced and a 1is pendens filed.

Comment, Section 878.530 supersedes the last portion of former
Section 753.1, relating to the effect of the judgment on persons "not
made parties defendant." Section 878.530 expands this portion to
state the rule applicable to all interests of record not made parties

to the action.

404=-372

§ 878.540. Holder of lien or conveyance known to plaintiff

B878.540, Notwithstanding Section 878.520, where a person having

or claiming an unrecorded conveyance of or lien upon the property or
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part thereof 18 not joined as a party in the action but is

actually known to the plaintiff at any time before entry of the inter-
locutory judgment of partition, the judgment shall not affect the interest
of such person in the portion of the property or proceeds of sale thereof

allocated to the plaintiff.

Comment. Section B78.540 1is new. It is intended to implement the
requirement of Section 875.810(a), making mandatory on the plaintiff the
joinder of all persons "actually known' to the plaintiff having or claim-
ing a conveyance of or lien upon the property or part thereof.

Section B78.540 18 an exception to the rule stated in Section 878.520(b)
that the judgment binds all persons having unrecorded interests in the
property. It should be noted that Section 878.540 makes the judgment not
conclusive only with respect to the share of the plaintiff. The portions of
the property allocated to other parties in case of & division, or the
entire property in case of a sale to a bona fide purchaser, are free of

the unrecorded interests.

4 04-373

§ 878.550. Effect of death or incompetency of party before judgment
878.550. <{a) No judgment is invalidated by reason of the death or

incompetency of a party before entry of judgment.
(b} The judgment is as conclusive against the heirs, legal repre-

sentatives, or assigns of a decedent as if it had been entered before

his death.

Comment, Section 878.550 continues the fifth paragraph of former
Section 766 relating to decedents and extends the provisions of subdivi-
sion (a) to incompetents. For provisions relating to protection of the
interest of a person who dies or becomes incompetent during the proceeding,

see Section .



404374

§ 878.560. Effect of conveyance before judpment

878,560, If, during the pendency of the action and before
entry of judgment, any party conveys or transfers to another person
his interest or any part thereof, the transfer or conveyance shall bhe
deemed to have passed to the grantee:

{a) In the case of a division of the property, the portion set
aside to the grantor in severalty or a proportionate share thereof,

{(b) In the case of a sﬁle of the property, the proceeds of sale

allocated to the grantor or a proportionate share thereof.

Comment. Section 878.560 supersedes the last paragraph of former
Section 766. The principle stated in the former section is expanded to
apply to the interest of any party, net simply cotenants, to any property
rather than simply to land, and to sale as well as division of the
property.
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404-375

CHAPTER 9. PARTITION INVOLVING SPECIAL PROPERTIES

§ 879.010. Scope of chapter

879.010. This chapter contains special provisions relating to
partition involving particular types of property or property interests
that vary from or are inconsistent with the general provisions of this

title.

Comment. Section 879.010 makes clear that the variant provisions
of this chapter apply notwithstanding the genersl partition statute.

404-376

§ 879,020, Where gtate is a co-owner

879.020. (a) Where the state has an undivided fractional interest
or a remalnder interest in real property, whether contingent or vested,
which it acquired by gift, under the will of a decedent, through a decree
of distribution in the estate of a decedent, or by means other than purchase
or condemnation, the holder of other undivided fractional interests or of
precedent estates in the property may join the state as a defendant in a
partition action.

(b} Where the state 1s joilned under this section:

(1) The complaint shall describe the nature of the interest of the
state and the manner in which the interest was acquired.

(2) Process shall be served upon the Attorney General and the Director

of Finance.
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(3) The Attorney General shall represent the state and may on behalf
of the state execute such stipulations, disclaimers, or consents as may be

appropriate.

Comment. ©Section 879.020 continues the substance of the provisions

of Government Code Section 956 that were applicable to partition actions.

404-377

§ 879,030, Where state is a lienholder

879.030. (a) Where the state has a lien upon real property that
1s the subject of a partition action and the lien secures the payment
of taxes or other obligations, other than taxes upon the property, the
gtate may be jolned as a defendant in the action.

(b) Where the state 1s joined under this section:

(1) The complaint shall describe the lien sufficiently to enable
certain identification of the tax or other cbligation whose payment-it
secures,

{2) Process shall be served upon the Secretary of State and the
Attorney General, and a copy of the complaint gshall be delivered to the
officer, board, commission, department, division, or other body charged
with collection of the tax or obligation.

{3) The court may determine the priority and effect of the liens on
the property, but the jurisdiction of the court does not include a deter-
mination of the validity of the tax or other obligation giving riee to the
lien.

(4) The Attorney General shall represent the state and may, 1f the
property is sold, bid upon and purchase the property with the consent of

the Department of Finance.
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Comment. Section 879.030 continues the substance of the provisions
of Civil Code Sections 293la and 2931b that were applicable to partition

actions.

405-981

§ 879.040, Partition of condominiums

879.040, (a) As used in this section, the terms "condominium,™
"project,” and “common areas" have the meanings given them in Civil Code
Section 1350,

(b) The owner of a condominium in a condominium project may maintain
a partition action as if the owners of all of the condominiums in the
project were tenants in common in the entire project in the sawe proportion
as theidr interests in the common areas.

{c) The court shall order disposition of property under this section
only by sale of the entire condominium project and only upon a showing of
one of the following:

(1) More than three years before the filing of the  action, the
project was damaged or destroyed s¢ that a material part was rendered unfit
for its prior use, and the project has not been rebuilt or repaired substan-
tially to its state prior to the damage or destruction.

(2) Three-fourths or more of the project is destroyed or substantially
damaged and condominium owners holding in aggregate more than a 50-percent
interest in the common areas oppose repair or restoration of the project.

(3) The project has been in existence more than 50 years, is obsolete
and uneconomic, and condominium owners holding in aggregate more than a
50-percent interest in the common areas oppose repalr or restoration of the
project.
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(4) The conditions for such a sale, set forth in restrictions
entered Into with respect to the project pursuant to Civil Code Section

1355, have been met.

Comment. Section 879.040 continues the substance of former Sec-
tion 752b.

405-982

§ 879.050. Where property includes site of incorporated city or town

879.050. (a) Where the site of an incorporated city or towm is
included within the exterior boundaries of property to be divided in a
partition action, the court shall direct the referee to survey and appraise
the entire property to be divided by actual lots and subdivisions then
existing in the actual possession of the co-owners, exclusive of the value
of improvements thereon, first setting apart necessary portions of the
property for ways, roads, and streets,

(b) The referee shall report such survey and separate appraisal on
each lot and subdivision to the court. The court may confirm, change,
modify, or set aside the report in whole or in part and, if necessary,
appoint a new referee.

(¢) Where, after final confirmation of the report of the survey and
appraisal, the court determines that an equitable division of the whole
property is impracticable and that a sale of the site of the city or town,
or any portion thereof, will be 1n the best interests of the co-owmers,

it shall order a sale thereof.
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(d) Within 60 days after the court ovrders a sale of property under
this section, any co-owner, having improvements erected on any town or
city lot or subdivision included In such order of sale, shall have the
prior right to purchase the lot or subdivision at its appraised value by
paying into court the amount, Upon payment, the title vests in the purchaser,
and the court shall order the referece to execute a deed for the lot or
subdivision in fee and in severalty to the purchaser. The remainder of

the property shall be sold and the money divided as provided in this title.

Comment. Section 879.050 continues the substance of the second, third,

and fourth paragraphs of former Section 763.

Note. The coverapge of this section is quite limited, and the cases
where it might be applied would seem to be rare. Perhaps this section should
be deleted.
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4 06-456

CHAPTER 11. SUCCESSIVE ESTATES

Comment., This chapter is new. It replaces certain 1927 amendments

to former Sections 752, 763, and 781 and implements Section 875.130

(right to partition successive estates).

406-457

§ 879.910. Court order for partition of successive astates

B879.910. Where the interests of the co-owners of the property are
solely successive estates, partition as to all or part of the property
shall be ordered if the court determines that a partition is in the best
interests of all the co-owners, including known co-owners and unascer-
tained, unborn and unknown co-owners. The court shall consider whether
the estate In possesslion has become unduly burdensome by reason of taxes
or other annual charges, expense of ordinary or extraordinary repairs,

a change in the character of the property since the creation of the
interests, the circumstances under which the interests were created,
and all other factors which would be considered by a court of equity in

the case of trust property.

Comment, Section 879.910 is new. It vests the court with juris-
diction to order a partition and specifies generally the guidelines for
severing the interests of the co-owners as to the entire property or a

part of the property.
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406-458

§ 879,920, Sale or division of property

879,920, When all the interests of co~owners are held in absolute

ownership by persons in being, the court, in its discretion, may order a

partition as to all or part of the property by division, sale, or ap-

praisal.

Comment. Section 879.920 is new, Unlike cases of concurrent owner-
ship, where partition by division is favored, the court is vested with
discretion to determine the particular mode of partition. Part of the
property may be sold off and another part divided, or the court may order
only part sold off, leaving the successive estates in the balance. For

partition by appraisal, the consent of the parties is required.

406-459

§ 879.930, When property must be gold

879,930, When all the interests of co-owners are not held as pro-~

vided in Section 879.920, the property shall be sold.

Comment. Section 879.930 i3 new. It is beliewved that the existence
of future estates or rights which are contingent or subject to defeasance
makes difficult, if not impractical, a partition by division as to any
property not sold. _

It can be argued the court should have discretion to authorize an
exchange, or the creation of a trust to administer the property itself,
in lieu of ordering a sale as provided in this article. However, this
draft does not take such advanced steps if the creator of such successive
estates has not made provision therefor. Under Section 879,910, partitioen
may be ordered as to a part only of the property. It would seem that many

problems can be Tesolved by a sale of part only of the property.
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406460

§ 879.940., Proceeds

879.940., 1In, or prior to making, the order for sale, the court
shall determine whether the sales' proceeds are to be placed iIn trust
as provided in this title for the benefit of the co-owmers. If the
proceeds are not to be placed in trust, the court shall determine the
value of the proportional interest of the tenant for 1ife or years

entitled to possession of the property sold.

Comment., Sectfon B879.940 1s new in procedural detail. It is a
companion section to Section 879.910, infra. If the court determines
not to order the entire proceeds placed in trust (see former Section
781 as amended in 1927), such determination should be made in advance
of the sale.
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§ 751.61. [Court's considerations in reaching conclusions,] In reaching the conclusions -
called (or by Scction 751.60, the court shall pive effect o the changes in land boundaries
. caused by the disaster, mitigated, however, so far as can equitably be done by adjustment of
land boundarics and by allocating to contifuous lots parts of the Jand released by a city,
county or the state by s voluntary vacation of areas formerly constituting public ways,
which vacatings of strects shall be approved by the judgment. {1972 ¢h 936 §2.]

§ 751,62, [Conclusiveness of judgment.] The judgment shall be conclusive with respect to
land boundaries upon every cniity who at the commmencement of the action had or claimed an
eslate, right, title or inlerest in or fo or lien upon a part of the entire area of real property
described in the complaint as intended to be affected by the action, and upon every entity
claiming under any such person by title suchqucnt to the commencement of the action. {1972
ch 936 §2.). : .

§ 751,63, [Nccording copy of judgment: MNotier thercfrnm.} A cci’liﬁcd copy of the
judgment shall be recorded, at the expense of the plaintifl or plaintiffs in the aetion, in the
oflice of the recorder of the county in which the affected land 15 situated and shall constitute
constructive notice of the findings therein and of the offcisl plat or plats referred to therein,
which findings and plats shall supersede and contral all prior ptazs. maps and documents to
the extent inconsistent therewith. [1972 ¢h 936 § 2.]

" §751.64. [Cumulative remedics.] The remedies provided for by this chapter are cumula-
tive and in addition to any other remedy provided by law for quieting or estabhshmg title to
real property or the boundarics of it. {1972 ch 936 §2.]

§ 751.65. [Citation of chqpter.] This chapter may be cited as the Cullen Earthquake Act.
[1972 ¢k 936 §2]

Ll

CHAPTER 4
Actions for Partition of Real and Personal Property

§752. When and by whom action may be broupht for partilion of reaity.

§ 752a. Action for partition of personal property: Provisions govermng

§ 752b. Partition action by condominium owners: Grounds.

§ 753, Showing interest of all persons: Setting forth unknows partics, interests, ete.

§ 753.1. Same: Property subvect to il or gas lease, cte.: Absence of effect of sale or judgment
on persons not made parties defendant.

§ 754. Lien-holders not of record need nat be made parties,

§ 755. Lis pendens: Plaintiff to record: Contents of notice and eflect of filing,

§756. Sumircns: To whom direeted: Contents,

§ 757, Same: Service upon absent or unknewn party: Description in published summons,

§758. Answer; Efect of fuilure to make: What 10 contain.

§ 759. Rights of all partics may be determined: Proof of title: Consideration of rights of
unknown persons.

§ 760. Partial purtition.

§ 761, Lien-holders not made parties: Bringing in or appoiniment of referee: Queshons to be
ascertained.

§ 162. Notice to Hen-holders prioy 10 appearance before referee: Repart of referee.

§763. Sale in licu of partition: Designation of partion for owners with unknown inlerests:
Appaingment of referees: Procedure for partition.

§ 764, Partition must be necording to rights of parties.

§765. Relerces must make report of proceedines: Mation to coulirn, ele.

§766. Court may coulin, ele., report: Judpment binding on whom: Conveyance pending
action.

§£767. Judgment not Ly alfect fenants for years to the whole property.

§768.  Expenses of partition must be apportionad armong the partics.
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§769. A lien on an undivided interest of any party is a charge only on the share assigned to
such pariy.
.§ 770.  Estate for life or years may be set off in a part of the property not sold, when not all
. sold.
§ 771, Application of proceeds of sale of encumbered property.
§ 772, Party holding other securities may be required first to cxhaust them.
§773. Procceds of sale, disposition af,
§ 774, Continvance for determination of claims to proceeds of sale.
§ 775. Sales by referees: How made.
& 776. The court must direct the terms of sale or eredit.
§ 777, Referces may take sccurities for purchase money.
§ 778, Tenant whose estate has been sold shall receive compensation.
§779. The court may fix such compensation.
§ 780. The court must pretect tenants unknown,
§ 781. Securing value of contingent future rights or estates or life estates,
§ 782, Terms of salc must be made known at the time: Lots must be sold separately.
§ 783, Who may not be purchasers.
§ 784, Referecs’ report of sale to court: Confirmation or vacation of sa]c
& 785 Order to execute conveyances, etc.; Resale on refusal of purchaser to pay bid: Action
to recover for such refusal,
§786. Proceeding if a lien-holder becomes a purchaser.
§ 787, Recording and effect of conveyances.
. § 788, Proceeds of sale belonging to parties unknown must be invested for their bcncﬁt.
§ 789.. Investment must be made in the name of the clerk of the county. -
§ 790. When the intercsts of parties are ascertained, securmcﬁ must be taken in thelr naAMES.
§ 791, Dutics of the clerk making investments.
§792. When unequal partition is ordered, compensation may be adjudged in-certain cases.
- §793. The share of an infant may be paid to his guardian.
§ 794, Guardian of insane person may receive proceeds of such party's interest.
§ 796. Costs of partition a lien vpon shares of parceners.
§ 798.. Apportionment of expenses of litigaticn.
- § 799, Abstract of title, title insurance policy, or certificate of title, etc., in action for
partition: Inspection and use: Allowance of cxpense.
§ B00. Same: How made and verified.
§ 801. Interest aflowed on disbursernents made under dlrecuon of the court,

§.752. [When and by vhom action may be brought for partifion of realty,] When several
cotenants owit 1ez] property as point tenanls, or tenants in common, in which -one or more of
them have an cstate of inheritance, or for life or Jives, or for years, or when real property is
subject to a life estate with remainder over, an action may be brought by one or more of such
persons, or, where property is subiect ta a life estate with remainder over, by the life tenant,
‘or where real property is subject to a lien on a parity with that on which the owner's title is
bascd, by the owner or by thie hoider of such iien, for a partition thercof according to the
respective riphts of the persons interested therein, and for a sale of such property, or a part
thereof, iF it appears that & puriition can pot be made without great prejudice to the parties.
[1872; 1919 ch 216 § §; 1927 ¢ 755 §1; 1943 ch 892 § 1.} Caf Jor 2d Ex & Ad § 412, High
§331, Life §24 Mg §420 Partit §§3, 12, 15 16, 24, 34, 35, 42, 55, Bl: Cal Practice
§§210:2, 210:5, 210:43, 215:19, 393.2, 393:14, 39328, 430:2, 430:7; Witkin Procedure 2d p
2188; Sununary pp 715, 954, 961, 967, 971, 972,

§7520, [Action for partition of personal property; Provisions governing] Where several
persons arc co-owners of any personal property, an action may be brought by any one or
more such co-owners for a partition thereed; or in case parbition cannet be had withow! pre
prejudice 1o the owners, tor the siale tliereod, and pactition of the proceads according to the
respective interests of the partics. In all wuch actions the provistons of this chapter shall
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govern whenever applicable. Real and personsl property may be parlitioned .in the same
metion. (1919 ch 49 § 1.} Caf Jur 2d Mg §424, Partit §§ 12, 15, 33 Cal Practice § 210:9;
Wiikin Sumautry p 971,

" §752b. {Parfition action by mndnm{ninm owners: Grounds.] Where several persons own -
condominiums, as defined n Sectior 783 of rhe Civil Code, in a condominium project, as
defined in Section 1350 of the Civil Code, an action may be brought by one or more of such
persons for partition thercol” by suie of the entire project, as if the owners of ali of the
condominiums in such project were lepanis-in-common in the entire project in the same
proportion as their interests in the common arcas, provided, however, that a partition shall be
made only upon the showing that {1 three years after damape or destruction 10 the project
which renders a material part thereol unfit for its use prior thereto, the project has not been
rebuilt or repaired substzntially to its state prior to its damage or destruction, or £2) that
three-fourths or more of the project has been destroved or substantially damabcd and that
condominium owners hoelding in aggregate more than a 50 percent interest in the common
areas are opposed to repair or restaration of the project, or (3) that the project has been in
existence in excess of 50 wyears, that it is obsolete and uneconomic, and that condominium
owners holding in aggrepate more than a 50 percent interest in the commeon areas are
opposed to repuir or restoration of the project, or (4) that conditions for such a partition by
gale set forth in restrictions entered into with respect to such project, pursuant to the
provisions of Chapter 1 {(commencing with Section 1350), Title 6, Part 4, Division Second of
the Civil Code have been met. [1963 ch 860 §2.] Cal Jur 2d M!g § 421, Partit §§ 12, 34;

Witkin Procedure 2d 2190,

8753, [Showing intcrest of all persons: Setting forth unknown parties, interests, ete,]
Except as provided in Scction 753.1 and 754, the interests of all persons in the property,
" whether such persons are known or unknown, must be set forth in the complaint, as far as
known to the plzintil: and i one or more of the parties, or the share or quantity of interest of
any of the parties, is unknown to the plaintifl, or is uncertain or contingent, or the ownership
of the inheritance depends upon an executory devise, or the remainder is a contingeni
remainder, so that such parties cannot be named, that fact must be set forth in the complaint.
[1872; 1907 ch 329 § 1; 1959 ch 741 § V) Cuf Jur 2d Mtg § 42/, Partit §§ 12, 55; Cal Pracrice .
$8 429:8, 430.8; Within Frocedure 2d p 2189 Summary p 1633, .

§753.1. [Same: Property subject to oil or pos lease, etes Absence of effect of sale or
judgment on persons not made parties defendant.] When the property is subject to a lease,
communily lease, unit ayrcement or other pooting arrangement with respect to oil or gas or
both, # shall not be necessary (o name as partics defendant persons whose only interest in the
property is that of a lessce, royaity-owner, lessor-owner of other real property in the
community, unit or pooled area, or working interest owner, or persons claiming under any of
them, and no sale or judgment shall affect the interest of such persons not made parties
defendant. [1959 ch 741 § 2] Cal Jur 2d Mig § 421, Partit §8 12, 49, 55 Within Procedure 2d
p 2189,

§ ‘154, Lien-holders not of record need not be made parties. No person having a
conveyance of or claiming a licn on the property, or some part of if, necd be made a party to
the action, vnless such conveyance or dien appear of record. [1872.] Caf Jur 2d Mg § 421,
. Fartit §¢ 12, 50, 51, 55; Cal Practice §§ 393:10, 393:11; Witkin Procedure 2d p 2189,

§755. [Lis pendens: Plainiiff to record: Confents of notice and effect of filing.] Tmmedi-
ately after filing the complsint in the superior court, the plaintifl’ must record in the office of
the recorder of the county, or of the several counties in which the property is situated, a
notice of the pendency of the action, containing the names of the partics so far as known, the
objcet of the action, and a deseription of the property (o be affected therehy, From the time of
filing such votice for record all persons shatl be decined 10 have notice of the pendency of the
uclion. [JR72; 187374 ¢l 303 3 98 1880 ch 22 § 2.} Oof Jur 2d Mg § 421, Partit §§ 12, 48,
Cil Practice § 393:8: Witkin Procedure 2d p 1067,
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§756. {Summons: Te whom dirceted: Contents.} The sumarons must contain a description
of the property sought to be partitioned, and wust be directed 10 all of the persons named ag
defendants in the comiplaint, and when it shows that some person Iins or claims an interest in
of lien upon the property wiiose nane ts unknowi to the plaintit]; the summons must also be
directed to all persons unknown wio have or claim any interest in or lien upon the property.
[1872; 1907 ch 329 § 2] Caf Jur 2o Mip £427 Partrr $8 12, 47: Cuf Practice §§ 14.6, 210:10,
210:21, 215:9, 393:18; Witkin Procedure 2d p M7,

§ 757, [Same: Service cpon absont or aaknown party: I}escriptien in publishcd summons,
If a party having a share or interest or lien is unknown and such fact is madc to appear by
aflidavit, the summons may be scrved on- sach unkoown party by pablicalion. When
publication is made pursuant to this section or as lo » krown party, pursuant to Section
415,50, the summons, as published, shall cr*n.air the deseription of the property which is the -
subject of the action. [E872; 193¢ ch 516 § 1; 1943 ch 892 £ 2; 1969 ch 1611 § 11.] Caf Jur 2d
Mg §421, Partir §§ JE 47 Cal }":;'ec!.rce ,a_;§ 1R 39388 VWitkin Procedure 2d pp 1389,
. 1407 ' , .

5753, [Answer; Eifcet of faifure to make: What Lo ‘mnam] the defendant fails to
answer within the time allowed by taw, he is deemed to admit and adopt the allegations of
the complaint. Otherwise, he must controvert such of the allegations of the complaint as he
does not wish to be taken as admitted, and must set forth his estate or interest in the
property, and if he claims a lien thereon must state the date and character of the lien and the
amount remaining due, and whether he has any additional security therefor, and if so, its
nature and extent, and if he fails to disclose such additional security, he must be deemed to
have waived his lien on the property to be partitioned. [1872; 1907 ch 229 §3.] Caf Jur 24
Mg 6421, Partie §§ 12, 59: Cal Practice §§ 210:15, 215:13, 393:.16, 42918 430:10

§ 759. [Rights of all parties may be determined: Proof of title: Consideration of rights of
unknown persons,] The rights of the several parties, plaintiff as well as defendant, may be put -
in issue, tried, and determined in such action: and when a sale of the premises s necessary,
the titte must be ascertained by proof to the satisfaction of the court before the sale can be
ordercd; except that where ‘there are several unkoowsn persons having an intercst in the
property, their rights may be cossidered fogether in the action, and not as belween
themselves. [1872; 1907 ch 329 §4.] Caf Jur 2d Mig 642! Fartit §§ 12, 19, 54, 81; Caf
- Practice §§ 210:23, 39338,

§ 760, Partial partition, Whenever from any cause it is, in the opinion of the court,
impracticable or highly incouwvenient o make a complete partition, in the furst instance,
among all the partics in interest, the court may first ascertain and determine the shares ot
interest respectively held by the onginal co-tenants, and thercupon. adjudpe and cause a
partition to be made, as i such original co-tenants were the parties, and sole parties, in
interest, and the only parties to the action, and thereafler may proceed in like manner to
adjudpe and make partition separately of each share or portion so ascerlained and allotted as
between those claiming under the ariginal tenant to whom the sume shali have been so set
apart, or may allow them to remain tenants in common thereof, as they may desire. [1872.]
Cuf Jur 2 Mig § 421, Partit §§ 12, 18,

§ 761, [Licn-halders not made partics: Bringing in or sppointment of referee: QGuestions to
be ascertained.] IT it appears  the court that there are ootstanding ens or encuntbrances of
record upon such real property, of any pait thereof, which exisied and were of record at the
time of the commencement of the action, and the persons helding such licas arc not made
partics to the action, the court must either order such persans o be made parties to the,
action, by an amended or supplemental complaing, or appoint a referee 10 ascertain whether
or not such licns ur encumbrances have been puid, and (F not pzid, what amount remnains due
thereon, and thete order wpeng the liens or encumbrances severally held by such persons and
the partics 1o the action, and whether the amonnl remaining due thercon fas been secured i
any manner, and if sceured, the rature and extent of the securily, [1872; 1907 ch 329 § 5.]

-r,-.‘
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Cal Jur 2d Mig § 421, Fartic §3 12 28, 51, 63, 64, &5 Cal Fractice §§ 210:49, 215:7, 215:16,
393:20-393:22. o .

§ 762, [Noiice to lien-biokders price 1o sppesrance before referee: Report of referce.] The
plaintiff’ shall causc 2 notice 10 be served, a reusonable me previous to the day for
appearance before the referee appuintied as provided i Scction 761, on cach person having
outsianding Fiens of record, who s 20l a party fo the action, to appear hefore the referee at a
specified fime and piace, o make proch, by bis own sBdovie of othorwise, of the amount due,
or tc become due, contingently or shssiutelv therean. The notice shall be served in the
manner provided by law for the servies of a sutanions in 5 civi! action, but, if service cannot |
otherwise be made with the enercise of reusonable diligences, service may be made by
publication or notice to his agests, eiider the dirccion of the court, in such manner as may
be proper. The report of the referce theresn mos! be made to the court, and must be
confinmed, modified, or set asicr, ano o onew reference orderved, as the juslice of the case may
require. [1872;, 19469 ¢h 161V B AR Cuf Jur 2d Mg £42), Fartit §§ (2, 65, 67, Cal Practice
$8 210:20, 2135:F7, 38522, 30325 :

§ 763, [Sale in liew of partition: Desimmaticn of portien for owners with unknown
intercsts: Appuintment of referces; Procedure for partition.] If it appears by the evidgnce,
whether alleged in the compluint or not, that the property or zny part of it is so situated that
partition cannot be made without grezl prejudice to the ewners, or where property is subject
to a life estate and the remainder is a contingent remainder, the eourt may and in the latter
rase must order the sale thereof; otherwise, vpon the requisite proofs being made it must
order a partiilon eccording to the respective rights of the partics as ascertained by the court,
and appoint three referces therefor, and must designate the portion to remain undivided for
the owners wlos: interests rematn unknown, or are not ascertained; or the court may with
the consent of the parties appoint ane referee instead of three, and he, when appointed, has all
the powers and may perforay all the duties required of theee referees; and the court nrust
appoint as referee any person or persons to whase appointment all the parties have consented,
proviried that in the case of an imcompeteat or minor party the duly appointed guardian or
conservator of guardian ad litem of said defendant may so consent, and provided further that
no persan shall be appointed as referee whao is a clerk of the court or deputy clerk, or partner
or employee of the judge, or person relatcd te the judge or to his wife-within the third degree,
or who is married to a relative of the judge within the third degree, or who owns any interest
or estate in ihe property. .

Where the property or an intercst thercin is suhject to an express trust the court,
notwithstanding the foregoing provisions of f1his seciion respoeting property subject 1o a life
estate and contingent remainder, may but shall not be requited to order a sale thereof; and in
the event of either a porlition or sale, the property or procecds of sale ailotied to the frustee
of such express trust shiall be held by him wpon the (rist therein stated, and no further aciion’
by the court pursuant to Section 781 of this cade shall be required. _

When the site of an incarpoarated city or tows is included within the exterfor boundaries of
the property to be partitioned, the court st direct the referecs to survey and appraise the
entire property 1o be partitioned by actual fots and subdivisions then existing in the actual
possession of the several tenands in comman, exclusive of the value of improvements thereon,
first sctting apart necessary partions of the nroperty for ways, roads and streets, as in Section
754 provided, and to report such survey and separate appraisemient on each lot and
subdivision to the cowit. :

The court may confiris, change, modify, or set aside the report in whole or in part, and, if
necessary, appoint new referees,

When, after the final confirmation of the report of such survey and approisement, it appears
by evidence 1o the sanisfaction of ihe court that an equitable partition of the whele property is
impracticable, and a sale of the site of such city or town, or any portion tiereof, will be for
the best interests of 1he owners of the whole property, if must order a sale thercafy provided,
that within 60 days thereafter any tenant in common. or tenuis in common, having
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improvements erected on any town or eity ot or subdivision included in such order of sale,
shall have the prior right to purchuse the same 5t such appraised valuation, and may pay into
court the amount so appraiscd as the valoe thereof, and upoen such payment the titie shall
vest in such purchaser or purchasers. and the court shall cause to be exccuted by such
referecs a deed for sueh lot or subdivision i fee and in scverally to such purchaser or
purchasers; such further procecding shath thes be had as 1o the remainder of the property,
and the money so paid to the cours, as by this chaper provided. i

If, during the pendency of the action, any of the partics die, or become insane, or otherwise
incompetent, the proccedings shaif not for that cause be delayed or suspended, but the
attorney who has appeared for such party muy continue 1o represent such interest; and in
case any such parly has not appeared by an atiorney, the court must appoint an attorney to
represent the interest which was held by such party, until his heirs or legal representatives, or
successors in interest, shall have appearcd in the action; and an attormey so appointed must be
allowed by the court a reasonable compensation for his services, which may be taxed as costs
agamst the share or interest represented by such attorney, and may be adjudged a lien thereon
in the discretion of the court. [1872; 1850 ch 55 § |, 1907 ch 329 §6, 1913 ch 154 § 1; 1927
ch 756 § 1; 1931 ch 717 § 1; 1943 ch 892 § 3; 1955 ch 1501 § ); 1965 ch 1687 § 1] Cal Jur 2d
Appeal § 397, Attys § 83, Life Est § 31, Mtg § 421, Partit §§ 12, 27, 63, 64, 66, 70, 77, 79, 82,
&3 Cal Practice §§210-13, 210:17, 210:18, 210:23, 215.16, 393:14 393:20, 393:2]1, 39324,
391:29, 383:33; 39336, 391.38, 39340, 429:12, Witkin Procedure 2d pp 37, 84, 1909, 2183,
3193; Summary pp 971, 972,

§ 764, [Partition must be according to rights of parties.] In making partition, the referces
must divide the property, and allot the several portions thercof 10 the respective parties,
quality and quantily relatively considercd, according to the respective rights of the parties as
determined by the court, pursuant to the provisions of this chapter, designating the several
portions by praper fandmarks, and may smploy a surveyor with the necessary assistants to
aid them. Before making partition or sale, the referces may, whenever it will be for the
.advantage of those interested, set apart a portion of the property for a way, road, or street,
and the portion so set apart must not be assipned (o any of the partics or sold, but must
remain an open and public way, road, or street, uniess the referees shall set the same apart as
a private way for the use of the parties interested, or some of them, their heirs and assigns, in
which case it shall remain such private way. Whenever the refcrees have Jaid out on any tract
of land roads sufficicnt in the judgment of said referees to accommodate the public and
private wants, thcy must report that fact to the court, and upon the confirmation of their
report all other roads on said fract cesse to be prhtfic highways.

Whenever it appears, in an action for partition of lands, that one or mare of the tenants in
common, being the cwner of an undivided interest in the tract of land sought to be
partitioned, has sold to another person o specific tract by meies and bounds out of the
common land, and exccuted to the purchaser a deed of cenveyance, purporting to convey the
whole title to such specific iract to the purchaser in fee and in severalty, the land described in
such deed shall be allotted and set apart in partition 1o such purchaser, his heirs and assigns,
or in such other manner as shall make such deed effectual as a conveyanee of the whole title
to such scgregated porcel, if such tract or tracts of land can be so allotted or set apart without
maierial injury to the rights and interests of the cther co-tenunts who may not have joined in
such conveyance.

In all cases it is the duty of the referees, in making partition of l.md to allot the ‘-;h.'H‘C of
cach of the partivs owning an interest in the whole or tn any part nf the premises soupht to be
partittoned, and fo locate thie share of rach co-tenant, sa a5 to cinbrace as far as practicable
the improvements made by such co-tenant upon e property, and the vafue of the ituprove-
ments made by the leoants in common muest be excluded from the valuation in makmg the
allotments, and the band must be valued without repard o such improvements, in case the
same can be done without malerizl imury 1o the richts and interests of the other tepants in
cotmon owning such bad. {1572 187374 ch 383 S99, 187576 ¢h 513 §1; 1907 ¢h 129
§7.) 2 Cuf Jur ki Adpaining Landowners § 35; Cal Jur 2d Bownd § 6, Coten § .39, Mig § 421,
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Patit §§ 12, 31, 22, 66, 67 Caf Praciice §§ 2I019. 2i5:16, 393.24, 393:25 Within Summary
'p o7l

§765. [Referees musi nuske report of roces dios: Mlotien tn cenfiem, cic. The referces
must make & repor ot ety prec et g thereln the ruanner i which they
excouted their irust, and o cevidedl, and the shares allotted ta each
party, with a partiowiar desoripinmg Aay narty o the zetion, afler giving at
jeas! ten Javs’ aotice mowroin ‘B havn appexced therem of his
inlention o do o, nmy mose m ,dz-'}'r ar set aside such report.
PER72: 100% ¢k 329 28} 7 -f'_.';.-' . Ll Jur 2d Bavnd § 7, Mig
$ 24, Pargit 88 12, 07 af:

§766. [Couri may coplinn,
action.] The couit may o
uppoint new raferes. Lnan
paritiion he elfectual o

t. On =2l porsens name . . i 2l pepresentatives, who have
at the time any mizest 0 aued, oy uny part chereof, 23 owners in {ee or as
tenants for life or for vears, or as cattled {o the reversion, remainder, or the inheritance of
such property, or any pari therenf, alter the delermination of a perticular estate therein, and
who by any contingency may be entitled e a bensfivinl interest in the property, or who have
an interest in any undivided share thereaof, 2s tenants, for venrs or for life;

2. On all persons not in being at the lime said judpment i5 catered, who have any interest
in the property divided, or pny part thereof, as entitied to the reversion, remainder or the
inheritance of such propsty, of any part thereof, after the determination of a particular estate
therein, and who by any mniin_-;cn:_j: may be enitled (0 a heneficial fulerest in the property;
" provided, that in cuse sale has beon minde ander the provisions of this chapter the judgment
shall provide for keeping intact the share of the proceeds of ssid zale, 1o which said party or
parties not in beinp at thz ume are or meyv be entitied until such time as such parly or parties®
may take possession ‘hercof: : ‘

3. On all persons interested m the px aperty. wie may be unknown, to whom netice has
beent given of the aciqon for mrtmor. by pubilcation;

4. On alf other persone claiming Er“ﬁ' such partics o persoas, of “either of them.

And no judgmens s mvalidatcd by reason oi’ thi deatls of any pririy hefore final judgment
or decree; but such judpment or :iﬂcr-*l' is &y comelueive agmnst the helrs, logal representatives,
or assigns of such deeedes, as o i had been entored hefore s denth, .

I during the pesdency ol the if,1 won, and hofure fan! judgment therein, any of the
cotenants has conveyed to another persen his inierest, of any part of his interest, such
conveyance, whalgver 15 form, snall "L deerad 0 jiove passed (o the prantee any lands
which, after its excoution. teay i won ol oaside o the prantor in severalty, ar such
ptoportionate inferest in sucl lande a5 the interest s conveyed bears (o the whole interest of
the grantor. [E872; 1907 ch 32% & 49 19 Cad dur g Mty § 421, Parise §¢ 12, 67,
77,103, Caf Practice JF210077 215:18 164 f4

§767. Judmment not to altect tenunis for yvexes fo the whole aroperty, The judgment does
nod aflcet tenants for vears less than fon o the whole af the preperty which is the subject of
thie partition, [18TL) € Jur 20 Stg {424, FPartit §

x;gi. Jwelenent buding 0% W b C(mveyance pending
[ be report, and i necessary,
.th nust be rendered that such

ariegive:

ariiey

‘ Y R
I DTOECED]

§765. Expenses of pariition must be apsactioned pmong the parties. The cxpenses of the
referecs, including thowe o a surveyor and Las assistonts, when employed, must be ascertained
and allowed by the court, and the arwoni thereoi, topother with the fees allowed by the
conrt, in its diseretion, t{ ihe referees, must b apporiioned smionp the different partics to the
aclion, equikably, [VB72] Caf dar 2 Miur 8221, Pareit §¢ 12, 8% Cod Proctice § 393:28.

i

§769, A Hen an an undivided interent of any party is 2 churpe anly ou the share ssgipaed
fo such party, When o hen ds onoan endienes Inberest or ostaic of any of the partics, such
Hen, if a partition bz made, shodl tenceforth be a charge ooly on the share assigned to such
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party; but such share wnust first be charged wath i just praportion of the costs of the
partition, in preference to such Hen. [VRTR] ©af Jur 20 At §421, Partit $§ 12 78 80 10
Cal Practice § 215:4; Within Suaunwry pp 570

& 770, Fstate for life or years may be set off o pavt of the property not sold, when not
all sold. When 2 part of the propert. ouiv is anlucd o be soid, il there be an estate or life
or years, in an undivide share of the whf"c property, such vslsle moy be set off in any part
of the property not ordered to be sofd [Y872.) Cuf Jor 2d Lafe Fosr 831 Mg § 428, Parvt

§12 )

§ 771, [Appiication of proceeds of sale of encumberes property.] The proceeds of the sale
of encumbered propeity mus be apniied under e directon of the court, us {cllows:

1. To pay its just praporiion of the sepernd cons o the aotion,

2. To pay the cosis of the referenc: :

3. To satisfy and cancel of :'u.‘c*‘c’ the several Hens in their order of priority, 1 entitled to
prionity over the hen under which the owner's titie was obtained, by puvment of the sums due
and 1o become due; the amount Jlu oy be verifizd by afiidavit 2 the mm of payment,

4. The residue among the parifes, according 1o ihair rospective shares therein, as "ound by
the court. [1872; 1943 ch 892 § 4.} Cuf Jur 2d Mg §421, Parut § 12: Cal Practice §215:1;
Witkin Summary p 970.

*§ 772, Party holding other securities may be reguired firct to exbaust them. Whenever
any party to an action, who holds a lien upon sthe property, or any part thereof, has other
securities for the payment of the amount of such ler, the court may, in its discretion, order
such securities to be exhausted before o distribution of the proceeds of sale, or may order a
just deduction to be made {rom the amount of the lien on the property,. on account thercof.
[1872.) Caf Jur 2d Mg § 421, Partr §§ 42, 650

8773, Proceeds of sale, disposition of. The proceeds of sale and the securities taken by
the referees, or any part thereof, must be disiributed by them 1o the persons entitled thereto,
whenever the court so directs. But in case no direction be piven, all of sich proceeds and
securities must be paid into court, or deposited therein, or as directed by the court, [1872.)
Cal Jur 2d Mg § 421, Partie ¢ 12, 87

§ T74. [Continuznee for determination of ciaims to proceeds of sale,] When the proceeds
of the sale of any share or parcel belonping 10 persons who are partics to the action, whether
known or unknown, are paid inio courts, the sction may be continued as hetween such
parties, for the determination of their respective clunes therets, which must be ascertained
and adjudged by the court. Further testimony may be teken in eourt, or by a referee, at the
discretion of the court, and the court may,  nesessury, require such parties to present the
facls or law in controversy, by 3"|(‘:.tl1'1 o6, 8% M an (m;_:m.d .»,crmn [1872; 1907 ch 329 § 10 /
Cal Jur 3d Actions § 15% Cal Jur 2d Mip § 12 Parpr §5 12, 87 Caf Practice § 29:91, Witkin
Procedure 2d p 2875, '

E775. [Sales by referees: How mudet Al sales of cesi prorerty made by referees under
this chapter must be made at sublie avotion to the hiphess bidder. upon notice given i the
matmer required for the rale of rosl sroperty oo execution unless in the epinton of the court
it would e tnore beneficial to the parnes interested 0 5ol the whale ar some part thereof at
private sale; the court may order ar dreet such 1enl property, or any part thereof, to be sold
al either public auction of private saic as the refree <l judee to be the maost beneficial to
gll partics interested. M sold at peblic wuction e notice ase siate the terms of sale and if
the properly or any part theeeof v to be sald subject tooa prior estate, charpe or lien, that
must be stated in the sotice. 1] the sade is erdered mude at either publie auction or private
sale, the sube ut private sale shall be condieted i the mommer required in private sales of real
property of estates of decensed persons. i]*"-‘."e-, PO ol 329 6 11 10t b it § B Cof Jur 2d
Mg §420, Partit $§ 52 5000 Cuf Pheetice £ 27025, 20509 50308, 29340 Witkin
Procodure 2d p 200 Nusaary il
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§‘TIG The court musl Gireed fre corrs 4 mabe o evedif, The court must, in the order for
salc, divect the onns of thig puicihose-money of any portion
of the presyiacs of wii st Tor dhe portioa of which the
purchase-mont fier contaned, (o beoinvested for the
beneht of unknows o cstite, 1EVEY S Sar 'jd Mg §421,

Partit §6 12, 83

§TT. Beforcos
mortancs v
of such paris of
ol 2uy kiioen owhor
in the name of the g
thie covaty = '
Fariir &8 12,

ETIE, Tenant w
i o tﬂﬁun"“ for i

b pibeaegd Dy

celvrees may leke separate
popnens of the parchass monesy,
eowoki o oredi, for the sivires
it for o shares of an dnflant,
5, i the name of the clerk of
d& VS0 M §§ 127, 421,

1 entiiled 1o recoive $ueh sum as

may b decrmed & reascnan wlicn wor seah oo, o 2h 151{: person so entitied
may consent 1o accept instead .hench. W oan insirusnent in writing, Hled with the clerk of the
court. Upen the filing of such consent. the cletk masr enier the same in :he minvtes of Lthe

‘-.r

court. {1872.) Cal Jur 20 Mg § 424, Partit §8 12, 87, Cal Practice § 3933

§779. The court may fix such compensotion. If such consent be not piven, filed, and
cntered a5 provided in the last seetion, wt or beigre a ndemaent of snle is rendered, the court
must asceriam and determine what pragortion of ihe

sraceads of the sale, after deducting
expenses, will be a just and reasonable sum 1o be aliowsd on account of such cstate, and must
order the same to be paid to such party, or ttc;“f'tm it courl for him, as the case may
require, [IRTL] Gl Fur 20 Mg §421, Dayier §§ 12, 77, 87 Cud Practice §§ 210:21, 393:35, |

§ 780 The cowrt mnst profect teannis unbnewn, T tlie persons entitled 1o 'such estate for
Yife or years be unknown, the couyt must provide for the o {ion of their rizhts o the same
manner, as far as may be, as i they were known and bad appeared. [1872.) Caf Jur 2d Mig
§ 421, Partit § 87, _

§ 181, [Sceuring valve of comsinpent futu -2 righis or esinies or fife estates.] In all cases of
sales, whes it appears that ary porsen has a vesled or eoniingent future right or estate in any
of the property scid, Lhe f oonet sestle the proportional value of such
mn!mgf:n? or vested right or = it cirnct sach prosortion of the proceeds of the
sale {o be invested, secured, or o Lud o o profect the nghts and interests
of the parties; or wherc properiy | the court may
direcl the entire procee
by the court, upon seenrit
thereof to be paic o thwe B
the Hie estate, ¢ be €i divorad or i
the court shall rotain i : :

S s

ivh ,Lrnan d{." oYer,

?:"‘v‘f.“ll;h and rcm\ﬂftd 1%1(: neoime
it estate, opan the termination of
dernen 26 i the deeree determned; apd
sunis of such trostee and 1w all
matters necessary for 3 1erust amd beal distnbuetion of the trost
fund. {1372, 1927 ¢h ¥57 & Tt L SRS LA e S8 Mg FA28 Pariit §§ 12
?ﬁ gé Cal Prociics 3"},;"2!{3‘:3), SO A5 Nl SIS S A ) 73

§ 782, Terms of sube must bo rieds krown 8t the time: Logs misst be sold separately. In
all cases of sulos of \!;‘ll Py w maie kpowo ot the tme; and 11 the premises
consist of distinet farirs o ssely, [1872.) Chf Jur 2d Mg § 421,
Fartdt &6 12, K8 ¢ nf Proes:

i cx! thi g

ET63. Whe may aot be surehoviors, Nedhor of the referees, nor any person for he benefit
of ciihcr of them, can be nderested i i panerding af an hstanl pariy be
nderested o the purchase of ay eal propesly, beieg the subject of the action, except for the

.
Prafciieg] B
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o

el

benefit of the infar
Jur 2d G & W §,f

§‘?8¢, {Reforeey’
completing s sale of oo
the sane o the
purchaser; the 1
the sale, snd the
the coustty it whic :
to the aclion, may, { . o e winy bave appeered ih;r{'m dmt
alsg to the norchaser i : i :nfirm o set aside
any sale o o rvwer and report
and witnesses ooor, the sum bid
disproputionats i such bid al least 10
pereent, exclus naed, the sow may vacate the
gate ang direc ond the sale conducted in
ail respocis as i no previows asd LM I3 osorennd Moig iR amoung
than that ramed 5 ihe retury b mude o hie 20 uy @ resnonsible persen, it s
in the discretmn of the court Lo = recept sarﬁ; Um,r 1d r}‘m 0 the suie to ,w"h persomn, or to
order @ new sale. [18§72; 1907 ch 3 T‘ G112 190 ch 667 § 1, 1953 ch 1501 § 2, 1959 ch 132D
§1] Caf Jirr .2:1“ M!g g428 Pargit 5882 13, &5 8¢ Cz! P acrice §§ 210:26, 2!0..??; 2135:18,
215:20 39342 3944 Wikl HIH!H:U‘P n G722 '

are void. [1872)] Cof

SRR

g cacation of sale] After
cnie, ke orefurecs must report
of laud soid to cach

for, and conditions of

B i;)'! < of the C}L’I‘k af

et
B
1
o
o
2
™

§785. [Gsder t6 cxecute couvey te Resale o rofisal of nurchaser to pay bids
Action to recover for soch ro If the sale iy conPrned by the cIUiL, ai erder must be
entered, directing the roforecs o execdle conveyanoes and tuke scourities purseant to such
sale, whicl they are herely ‘mi‘-m-rj:ttd e rloo Such order may also give directions to them
iespecting the disrosiiion of the sroceeds of the sules 1F the jpurchzaser, after the confirmation
" of the sale, refuses Lo iy il' ameunt of Iy e, the ruferees may again sell the property at
any time to the highest bidder, and if anv luss 35 occesioned thieredy the referecs may recover
the amount of sech loss .md the cost fram the bedder so refusing, or the referecs, without
making a resale, may mainiain uo ; sirist e pw"‘h:;'y‘r for the amount of his bid.
[1872; 1907 ch 329 §13] L;i" £ s A2 Farpir §8 13, TR 8587 Cal Practice
86 210021, 210024, 2’(*;.; 2 L Wiidin Procedvre 2d p 4332 Swnmary p
FALY ;

"§186,  Procceding if a lea-bolder Reeome’s) 4 moechaser, Whon s party eniitled to a share
of the property, ar su encumbr voer antitie” 0 have by Hew neid out of the sale, becomes 2
purchaser, the referees moy tobe his R"Ci'ig‘fi for so much Oi e proceeds of the sale as belongs
o him. [1872.) Caf Jur 2d Mg §227, Pardde $5 070, 84 Oa! Practice 5§ 210:25, 27519, 39341,

§ 787, [Recording and oftcet of vopvaynnoes) The covevances nust be recorded in the
county where the promises are sipsfed, a st ol pergons mierested in the
property in 2oy way win sheif have boen pasned as parties in the aciion, and against all such
parties and persons as wers unbpowr, ia— -'.In: tl"m‘mf" VS --"vf*ri E*s_k,' pu‘*]ic;*fiﬂn, and -‘gainst
all persons claiming ender fhom, or n
deeds or liens at the commencomant of
Mg §4218, Partit § 12 Reods 5§42 srf

Dl be o i

187374 ol 38 § 100.] Cul Jur 2¢

§ 788, Proceeds of sale belwping fo partic: ankuews mest be invested for their benefit.
When there are proceeds of o sale belenping 1o an enknown avwner, or to 0 pesson without
the state, wihe has no lepst reproseniative within i, Hie some must be invested in bowds of this
state or of the United States, for the benel of the persons entitled thereto, [§872] Caf Jur 2d
Mfg §42.{’, !){f.ﬂl‘f §:’:“ i.."., &7

§ 789, Investment mud he made fa the aame of {he olerk of the eounty., When the
security of the proceeds of sale s laken, done, czeept % herein olherwdse pravided, in the
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name of the clerk of the county wheee the papers are filed, and his suecessors in office, who
must hold the sanie for the vse and benchit of the parties mierested, subject te the order of the
court. [1872.] Cuf Jur 24 My § 420, Partr 5§ 12, 87,

§ 790, Whea the interests of pariles rre ssee E’tmm‘u, secrtrifics must be taken in their
names. When sccurity 15 taken by the eeforses on oo sade, and the parties interested in such
security, by an instrument b writtng, wider their bon chivered to the referees, apree upon
the shares and proportions ta which sy sie respectoely entitled, or when shares and
proporiions have been previously sdhmlped by the courl, such securities must be taken in the
names of and payable o the parties rospeotively entitled thereto, and musi be delivered to
such partics upon their reccipt therefor. Sveh agrecment and receipt must be returned and
filed with the clerk. [\8T2] Luf Jur 2 Atg § 425 Parrit §§ 12, 87

§ 791, Duties of the clerk making investments, The clerk in whose name a security is
taken, or by whom an investroent s muade, and Mis suceessors in oflice, must receive the
anterest and principal as it beeomes duc, and apply and mvest the same as the eourt may
direct; and must deposit with the county treasurer ait securities faken, and keep an account in
- & book provided and kept for that purpose, in the clerk’s office, free for inspection by all
persons, of investments and moneys received by him thereon, and the disposition thereof,
[1872.] Cal Jur 2d Mig § 421, Partitr § 72,

§792, When unequal partition is ordered, compensation may be adjudped In certain cases, |
When it appears that pactiticn cannot be made equal beiween the partics, according to their
respective rights without prejudice to the rights and interssts of some of them, and a partition
be ordered, the court may adjudge rompensation to be made by one party to another, on
“eecount of the inequality; but such compensation shall nat be required to be made to others
by owners unkrown, nor by an infant, unless it appears that such infant has personal
property sufficient for that purpose, and that his intercst will be promoted thereby. And iu all
cases the court has power to make compensatory adjustinent between the respective partics,
according to the ordinary principles of equity. [1872.] Caf Jur 2d Mg §421, Partic §12;
- Within Summary p 971 : : :

§ 793, The share of rn infant may be puid to his guerdian. When the share of an infunt is
sold, the procceds of the sale may be paid by the referee making the sale to his general
guardian, or the speeial goardian appointed for him in the action, upon giving the suun:y
required by law or directed h) arder of the court. 11872 YoalJer 2d & W F 9L Mig 6421
Partit §§ 12,

§ 794, [Guardian of ingnne person may reccive 1;1‘(1(1(,(1':: of such party’s intercst.] The
guardian who may be entitled o the custody and menngement of the estate of an insane
person, or other person adjudged incapuble of eonducting bis own affairs, whose interest in
real property has been sold, my recuive in behalf of such ;:r_rsnn his share of the proceeds of
such real property from: the referces. on ('*tcu‘mr with suliicient sureties an undertukiong
approved by n pudge of the court, that he will hm‘ullw discharge the trust reposed in him,
and will render a true and just wccount 1o the person cutitied or to his legal representative
[1872; 1880 ch 22 § 3.] Caf Jui 2d Jns Per § 85, Mg § 12." Partir 8§ 12 87,

§796. [Costs of partition a Yen wpon shares of pareencrs.] The costs of partition,
dncluding ressonable counsel Tees, expended by the plosntily or either of the defendants, for the
common lenefit, fees of reforess, and otber disburserments, must be paid by the partics
respeetively entitled to share in the Goads dbvided, in propartion o their respeclive inferests
therein, and may be inctuded it spocilicd i the judanent, In thit case they shall be o licn
on the several shares, and the judament way be enforced by execution agamst such shares,’
amd apainst other property hield by the pespective partios, When, however, liligalion srises
belween some of the parties only, the conet nay reiuie the o pesse of \'uclt litipation 1o be
paid by the pariies thereto, or any of thom, [30720 187394 ch 383 § 101] Caf Jur 2 Judon
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§283, Mg §428 Fapriv 8§ L5, 78 77 Caf Prciice §¢ 300583 5234, .x,’*‘_?. 27 Witkin
Procedure 24 pp 3258 1270 '

Siifaation} If i appear that other actions ot
defended by any onc of the tenanis in
G tithe, ar serting the boundaries,
st stret allow 16 the parties Lo
; p:"-.):w:cdg'-*f 'ﬁ the expenses
fwv acerue:d o the comamon
m i :hc date of making the
3 omaxl, and the same must be
HEE “m:rrrnt and shalt be a len
} iit be onforced

§ 798, {Apportionment of cxpeases
procoedings bave been necessardy
eommen, for the profection. cond
or making n survey or sur
the action, who hsve [
neeessarily moarred 10
beaelit of the other o
said exponditures, and
pleaded and alivwed
upon the share of zach
it the simme mannpor 85 Lo ; s i . 572: 187374 ¢h
383 & 00T 1RTST0 oh B 21 A oken B Ry !‘:w«r §§ 12 78 Cal
PFJCEF-,L SEXI 05, 32504 Wil Dynoectire k : :

Lu Lil .

& 799, {Abstroer of tilke, o cortifteate of title, ofe,, M oaction for
partition: Inspection and uwser Abowence of expenge] ot is noeessary o have an abstract of
title, policy of title msurace or certificaie of title of the property to be partiiioned, or a
Giigation report or gusrsntee ay to ilie noeessaTy paries 1o the action, the plaintiff may
procure one before commending the action, and may, in his commplaint, state that he has done
s0, and that the abstract, policy, certiticate, report or guaraniee is subiect o the inspection
and vse of alt the parties to the action, designating a place where it will be kept for such
inspection. hherwise the court may, upon ’iip}l&ﬂ" n of auy oue of the parties, authorize
him to procure an nbstract, policy, certilcate, report of guaranice, which, when made, shall
be kept at some place desipnuted by the court Tor the inspection and wse of all parties, any of
whom is entiticd to make a copy thereof. Thr cupense reasonably incurred in procuring such
abstract, palicy, certificate, report or guarantes must be aflowed (o the parly incursing it, with
interest thereon from the comumencement of the action, if it had been procured before that
time, otherwise from the time of payment. [1872; 1907 ch 329 £ 16; 1949 ch 651 $ 1] Cal Jur
2d Mtg §421, Partit $§ 1.2 35 7G 78 Cal Pructice §§ 210:13, 393:14, 429.8, 430:8; Witkin
Frocedure 2d pp 2189, 3251, - ,

§ 800, Same: {How made and verifiedl. The abstract mentioned in the last preceding
section may be made by any competent searcher of records, and need not be certified by the
. recorder or other officer, but iasfead thereol it snust be verified by ihe afidavit of the persen
making it, to the efiect that ke helieves it 1o be correct; but the same may be corrected from
time to time i found incoarrect, wnder the circction of the court {18?2] Cal Jur 2d Mg
§421, Partit § 12.

§ 801, Interest ailowed on dishursements [made under direction of the court], Whenever,
during the progress of the acten for partilion, sny disbursements shall have been made,
wunder the disection of the court or the judge thereof, by a parly thereto, interest must be
sllowed thereon from the time of paking such dishursements. [1872.) Caf Jur 24 Mtg § 424,
FPartit §§ 12, 75.

SEUNEHSTIST

CHAPTER 4A
Actions Concerning Real Properiy Tities Affected by Public Improvement Assessments

§ 801.1. Actions to determine adverse inlerests, eec., in el property arising out of public
imprm’cu‘ent assessaents and tonds,

§301.2.  Joinder with allee cavses of action: Allegations and verihcalion of compinml

§ 8.3, Drefendants: Persons 10 be ineluded as.

§ 8014, Unknown perwons os defendants,

§801.5,  Lis peadens: Fiting and contenis: Vileet.



Code of Civil Procedure § 752 {repealed)

I Whon-sevaral ) ALL

them have an estate of inhersiance. or for iie or fives, ar for years, or when real property is | IN

subject to a life estate wich remaindar over, an zotion nay be brought by one or more of such >
persons, or, where praperty is subject 19 a Sle estate with remaiuder over, by the life tenant, | STRIKBEOUT
or wiurc n:a; property is subject 1o o len o a pasity with 1’n ol which the owucm title is

Comment. The portion of former Section 752 that specified the

interestys in resl nroperty entitled Lo maintain s partition action is
continued in Sectlon 575.110. However, the provision enabling parti-
tion by the owner of a lien on a parlty with that on which the owner*s
title is based is not continued. It had extremely limited application
and represented a departure from the general rule that only substantial
interests in property may compel partition.

The portion of former Section 752 that provided & stendard for sale
or division of property in & partition actlon is superseded by Sectlons

876.210 and 876.220.

.l
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Comment. The portion of former Sectlon 7522 that specified that the
co~owner of personsl property iz entitled to maintain a parxtition action
is continued in Sectlon #75.1i0. The portion that provided a standard
for sale ox diviair. of the property is superseded by Sectiona 376.210
and 876.220.

The second sentence of former Section 752a is continued in Section
875.030.

The third sentence of former Section 7522 is continued in Section
875.520.

Code of Civil Procedure § 752b {repealed} - )

B * O ¥
defined in Section 1350 of the Civil Code, an sction may be brought by one or more of such
persons for partition thereof by sale of the entire project, as if the owners of all of the
condominiums in such project were lenants-in-common in the entire project in the same
proportion as their interests in the common areas, provided, however, that a partition shall be
made only upon the showing that {I} three years afier daraape or destruction te the project
which renders a material part thereof vafit for its vse prior thereto, the project has not been
rebuilt ar repaired substantially to its state prior to s damage or destruction, or (2) that
three-fourths or more of the project has heen dusiroyed or subsiantially damaged, and that S‘I‘R’ HM
condominium owners holding in aggrepate more than a 50 percent interest in the common
areas arc opposed 1o repair or restoration of the project, or (3) that the project has been in
existence in excess of 50 years, that 1t is cobsolete and uncecnomie, and that condotninivm
owners holding in aggregate more than a 50 percent interest .in the common areas are
opposed to repair or restoration of the project, or (4} that conditions for such a partition by
sale set forth in restrictions entered inte with respect to such preject, pursuant to the

Pproviviems-of-Chnmter—i-fem = e bty

Comment. Former Section 752b i8 continued in Section B79,040.



Code of Civil Procedurs § 7573 {repesled;
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known 0 the plaintil cod i ane oromore o the parties, or tha share or quantity of interest of
any of the norties, is vainown (o dhe ploetil 2r s wucertain or contingent, or the owpership: QTR’KL’WT
of the inherita ity ucpmr\ sy an exee davise, 0 tho remarnder 15 oa ontingein
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" whether such }'_.:‘_%E'F:D;'l a2 M VL GF xp‘gnfw.r. 11?‘“%; he s { Forth i 1!‘€ cm’!phm! as far :Is. ' Hv’

Comment. The fiver poction of former Section 753, requiring that
the Intereats of all pereons ia the nroperty be ast forth in the complaint,
i continued withour lisitation i Sectisn 875.510. The last portion of
former Saction 731, reguiring that the conplaint set forth additional
information as to parties who are unknown or whose interests are uncertain,

is continued and broadened in Swmetion BV5,820.

Code of Civil Procedure § 753.1 {repemled;)

o T e propantiiosubwio—acloser | 1 1)

both, it shall not be neces Sary to NAMe a5 parics tefendant SETE0NE whme only interest in the ‘STRIKEWT
property is that of a lessce, royalty-ownes, lessorowner of other real property in the
community, unit or pooled arca, or working interest owner, or persons claiming underiany of

-ﬂHﬂh-ﬁﬁd—ﬂﬁ—Hﬂ&4Mhyﬁﬁﬁﬁ0ﬁhﬁhaudmﬂkawdﬁhaﬂﬁﬁ&nua—*ﬁthpeﬁiwﬂwﬂakﬂﬁﬂé&ﬁhﬂﬂeb

Comment. The first pertion of former Section 753.i, making it
unnacessary to name as defendants certain parsons owning oil and 3as-
interests, is continued in Section 875.84). The last portion of former
Section 753.1, relating to the effect of the judgment upon such persons,
ie continued in Section 878.510.
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Comment. Former Section 754 ir superseded by Sectien 875.810.

Code of Civii Procedure § 755 { ropenlad )
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Comment. The portion of former Section 755, placing jurisdiction
over partition asctions in the superior court, is continued in Section
875.210, The portion of Fformer Section 755 relating to the 1ia pendens

is continued in Section 875,530,

Code of Civil Procedure § 756 (repesled;

Pt ’ ol . . . , ;.
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dcf’(:ndams in the compiaint, and when it shows that scme porson has or claims o interest in Smtkgﬂﬂ‘r
or lien upon the propoerty whose nante 13 ungnown to the plaintd], (he summons must aisb bu

Comment. Former Section 756 is superseded by Section 875.610.

wlpm



Code of Civil Procedure § 757 {repealed)

| ALL 0
AL . When PSTRIKEDUT

~affidavit, the summocios may be served ou such .
+ publication is mace pursuant o this sechon’ or as 10 @ known party, pursuant 10 Seclion
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by publicatios

o iy " L
unknown pariy

Comment. The first sentence-af former Section 757 is superseded by

Section 875.610. The second sentence of former Section 757 is superseded

by Section 875,620,

Code of Civil Procedure § 758 (repealed)

—
emywerithin-the-tino-rtowed-tr—trwheirdeemedto-rdmmitwmmopttinattegrosof fus- 11V

the complaint. Otherwise, he must conrovert such of the allerations of the complaint as he’
does not wish to be taken as admitied, and must set forth his estate or interest in the l"m 5K£0‘4T

propesty, and if he Elairns a Hen therzon must state the date and character of the lien and the
security therefor, and if so, ils

amount remaining duc, and wheiher be has any additional

'I’ﬂh’ﬂ.'ﬂﬂd eRE"b,"ﬂl"i "'F'i": f!tﬂ's e I PRk SUPIUR R

Comment. The first sentence of former Section 758 is not continued;

the consequence of the failure of a defendant to unswer is covered

generally in Section 431,20,

The portion of the second sentence of former Section 758, requiring
the defendant to controvert material allegations of the complaint and
to allege his interest in the property, is continued in Section 875,710,
The portion of the second sentence, requiring the defendant to state
information relating to any lien he may have, is continued in Section

. 875.720.



Code of Civil Procedure § TE6 {repealed)

N : : .
appojat naw referces. Lpon the rerort baing confirmed, fudement mast be rendered that such
partition be eifestus! forever, wh izlic’nlujlstr~nukﬁﬁ,an4 conclusive:

1. Oa all persons named as parties 1o che aciion, and their [epal nprc;.enwwcs who have
at the time any ntorest 1w the pro g‘uf‘ dividad, or any part 1 mluof, as gwners n {ee or as
tenanis for life or for years, ar as r’ﬁf]tff'd 10 the reversion, remamder, of the inheritance of
such property, or any part thereo?, after the determnivation of a particular estate therein, and
“MOu}mwnmnn4uw;nwtmemn}ﬁn1abmdt€IMmeinﬂwrnmaw,mxﬂm}mw
an interest in any uncivided share thércof, oy icnants, for yesrs or for life; HLL

2. On all persons ot in heing ot the time said judgment is entered, who have any interest
in the property 1‘&=€cL, or anv mwt faerecf, a5 ontitied 1o the reversion, remainder or the
inheritance of such properiv, or =iy oszri thereof) alier the defermination of a pdrzlculnr estate
thercin, and who by any contingency may he criitied to a bereficinl interest in the property; / h)

" provided, that in case sale has bms mide uncler the previsions of this chapter the judgment
shall provide for keeping intact the share of ihe proceeds of said sale, to which said party or
patties not in being at the"time are or may be entitled unhl such time as such party or parties

" may take possession thereoft g‘le EQHT

3..On al] persons interested in the properiy, who may be unknown, 1o whom notice has
been given of the action for partition bv puhlication;

4, Onaﬂnﬂmrpmﬂmschumngﬁvnxmmhp1NW>0rpemmﬂ>ormerofﬁmm

And no judgment is invalidated by reason of the death of any party before final judgment
or decree; but such judgment or decree is as conclusive against the heirs, lepal represcntatives,
or assigns of such decedent, as 17 it had been entered before his death. .

I during the pendency of the action, and before finzl judpment therein, any of the

- cotenants has cénveyed to another person his interest, or any part of his interest, such
. conveyance, whatever s form, shall be deemed to have passed to the grantec any lands
which, after its execution, may have been set aside fo the prantor in severalty, or such

-ﬂre-graﬂtor-— )

Comment. The first sentence of former Section 766 is continued in
Section 877.210. Subdivisions (1}~{4) are continued in Section 878.510
with the exception of the last portion of aubdivision (2) relating to ‘
preservation of the share of partiee not in being, which is continued in
Section 877.992,

The paragraph of formey Section 766, relating to the effect of a
Judgment on perscns who die or become ilncompetent, iz continued in Sec-
tion 878.559. The last paragraph, relating to the effect of the judgment

in case of a conveyance, ia continued in Section 878.560,



Code of Civil Procedure § 787 {repealed)
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property ini any way who shall have been noned as partics in the sction, and against all such
" parties and persons as were unknown, if the summons was served by publication, and against

fn -
(3 ron ﬁmp“we T o

Comment. The poxtion of foramer Saction 787 chat provided for
recordation of convevances s cont9nued in Section 877.860. The portion
of former Section 737 tnat specified the effect of the recorded con-

veyances is continued in Section 378.520, which is phrased in terms of

the effect of the judgment.

;.



