# 20,32 3/25/75
Memorandum 75-25

Subject: Study 32.32 - Wage Garnishment Proc=dure

Attached are itwo copies of the revised statute and Comments relating
to wage garnishment procedure. The staff would liks to have this recom~
mendation approved for printing at the April reeting. Accordingly, we
reguest that you mark your editorial changes on one copy of the draft
{and the preliminary portion when you receive that) and turn it in to the
staff at the April mseting.

The decisions made at the last meeting have required sxtensive re-
vision of the prior draft. Because of the shortness of time between meet-
ings w2 have not had time to have a completely clean draft typed. Also,
thers may be a few minor editorial revisions required. We will forward
the preliminary portion of the recommendation to you in a supplement to
this memorandum.

Two cmissions in the attached draft are noted for your attention:

{1} The prior draft included an exemption for paid earnings. We
have not included that exemption in the attached draft. We found that the
special rules concerning exemptions for amounts due for delinguent support
payments and the complications caused by the new wage assignment for support
provisions would have made the provision for an exemption for paid earnings
very complex. Ws plan to take up this exemption when we consider exemptions
generally., Until then the federal exemption will apply.

{2} The prior drafi included a special exemption for retirement fund
payments. We have not included that exempiiorn in the attached draft for
the same reason we did not include the exemption for paid earnings. The
whole matter of retirement exemptions will be considered when we consider

exemptions generally.
-1-



There is cone change we recommend be made in the attached draft.
Section 723.023 relates to the priority of orders generally. We suggsst
that in lieu of subdivision (b), the draft provide that the earnings with-
holding order indicete the time at which it is issued and that where two
orders are served on the game day, the employer comply with the order first
issued. This will avoid the ne=d to indicate the date of the judgment on
the order and would bes a better rule in the opinion of the staff,

Respectfully submitted,

John H. DeMoully
Executive Secretary



Code of Civil Proceduyre

§ 682 ([technical ameandment)

SECTION 1.

to read:

Saction ARZ of the Code of Civil Procedure is amended

682. -The writ of execution must be issued in the name
of the people, sealed with the seal of the court, and
subscribed by the clerk or judge, and be directed to the
sheriff, constable, or marshal, and it must intelligibly refer
to the judgment, stating the court, the county, and in
- municipal and justice courts, the judicial district, where

the judgment is entered, and if it be for money, the
amount thereof, and the amount actually due thereon, and
if made payable in a specified kind of money or currency,
as provided in Section 667, the execution must also state
the kind of money. ot currency in which the judgment is
payable, and must require the officer to whom it is
directed to proceed substantially as follows:

1. H it be against the property of the judgment debtor,
it must require such officer to satisfy the judgment, with
interest, out of the personal property of such debtor, er #
i is aguinst the earnings of suech deblor; sueh levy shall be
mude in sccordance with Seetion 882:3; and if sufficient
personal property cannot be found, then out of his real
property; or if the judgment be a Hen upon real property,
then out of the real property belonging to him on the day
when the abstract of judgment was filed as provided in
Sectton 674 of this code, or at any time thereafter,

2. 1f it be aguinst real or personal property in the hands
of the personal representatives, heirs, devisees, legatees,
tenants, or trustees, it must require such officer to satisfy
the judgment, with interest, out of such property.

3. If it be issued on a judgment made payable in a
specified kind of money or currency, as provided in
Section 867, it must also require such officer to satisfy the
sarne in the kind of money or currency in which the
judgment is made payable, and such officer must refiise
payment in any other kind of money or currency; and in
case of levy and sale of the property of the judgment
debtor, he must refuse payment from any purchaser at

“such sale in any other kind of money or currency than that
specified in the execution, Any such officer collecting
money or currency in the manner required by this



chapter, must pay to the plaintiff or party entitled to
recover the sams, the same kind of money or currency
received by hirn, and in case of neglect or refusal to do so,
he shall 3¢ lable on his official bond to the judgment
creditor in three times the amount of the money so
eollected.

4. If it be for the delivery of the pussession of real or
personal proporty, it must require such officer to deliver
the possession of the same, describing it, to the party
entitled therety, and may at the same time require such
officer to uatisfy any cost, damages, rents, or profits
recovered by the same judgment, out of the personal
propesty of the person against whorm it was rendered, and
the value of the property for which the judgment was
rendered to be specified therein if & delivery thereof
cannot be had; and if sufficient personal property cannot
be found, then out of the real property, as provided in the
first subdivision of this section.

Comment. Section 682 is amended to delate the reference to formar
Section 682.1,

§ 6823 (repecied)

SEC. 2. Section 682.3 of the Code of Civil Procedure is repealed.

8833 {(a} Whenever the lewy of exeention is apainst
the eurnings of » judginent debter; the e served
with the writ ef excoution shalt the amount
Wm%mm:wﬁwfhmmmm
te the judpmens debior und net crempt under Seekion
690:6; apd shall pay sueh armeunt; cach Hme i is withheld;
to the shenfl convtabl o= marshal whe served Hee weit-
sueh person shall i to sey cach emount to the shomff
constable or musshel the judgment ecrediter may
eommence i proveeding egainsd bim for the pmounts not
paid: The ereoution ail lerminate and the pémen served
vt Mo it o ha'! cegse seithla!lina suens Heereunder
wheaafwwemxwmvﬁﬁmgewmtﬁkespim
| 44} Svek person reeeives & direstion to relense from the
levying officer: Bueh relonse shall be issved by the levying
e&wmwﬁ%ﬁe%ﬁmw

{ur Upon receipt of ¢ varitten direetion fror: the
Jadpment eroditar

b} Upen receipt of an onder of the eaust in which the

- aekion 9 pending; er u eertified eopy of sueh erden
diseharging or recalling tie oxseution or relensing the
property: This subdivision shel apply enly ¥ ne appest i
perfected und undertaldng excented and Bled as provided
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i Beelen SECE o g cordfents to et effest been

B Sueb persor hus withbeid the fod sareunt speetfied
#h Hhe weit »f exvention fremr the ndement debtosly
by mrgn&ﬁ?hfzr drorpbaent ok wive Hene nfier servive of the
exacubion &4 he & aot restdaled oF recppiorod within
06 divs after ek boominadon 7o

£ perios of L daws ey proeed sinee the Hare sueh
. FoAk g B afkes g lee oR HS eminungs the
judgmont deoter i proceed to cluim o boll exomphion of
6005 aird H00-50- The cacmoation s elatrred shall extend
anry weges withhernd pursiant o the lowy of crecution
whethe: or pot withbeld siter the elahn of excmplion i
‘ Subjeet to the prowisions of Sectien 69050; the
shertff;_ consiable, er marshel who serves the weit of
judgment debter’s enrpings; shull sceount for und puy to
the person entitied therete; ol sums eollected under the
weit; less biv lawful fees und expenses ut feast onee every
iﬁé&wm&m&e%ﬁﬁﬁm thereef to the

Comment. Section 652.3 is superseded by Chapter 2.5
(commencing with Scetion 723.010),

§ §83 {amended). Return of writ of gxecution

SEC. 2. Section h&3 of the Code of Civil Procedure, asm amended by

Chapter 1251 of the Statutes of 1374, is amended to read:

(@) _ 683, 4 The exevution may He made returnsble, at any time not lesy
Thon $0 nor more than 60 days afier ds recedpt by the utficer to whom
itis direcied, o if the sxewabion iy dapen e vurpies of Hre pedgement
debbor, noeer bhe tepmination of the levy of erecution ay jded in
Keetion B3, to the court in which the judgment is entered. When
the execution is returned, the clerk must sttach it to the judgment

' rol}, or the judge must make the proper entry i the docket.

@A . —alf an execution 1s returned urisatisfied, another may be afterward
— issued within the time specified in this code.

" . 1f property either personal or real be Jevied upon under such writ

(5) — " of execution but the sale thereunder be postponed beyond or not

ey held within the return date after it is received by the officer to whom

it was delivered und which has been returned to the clerk of the

court in which the judginerd v entered, upon request of the person




i whose fevor the wiit runs the court may direct the clerk to
regeiver said execdiv tu the offevr 1o whoam ¢ wis directed in
feer to make s aliag return of the proceedings
of the sabe- of levy "hereon ws in *he cose of an original return of

CRUOUtion
@‘ AW henever 3 owrit of e et msied wgainst real property
. imE hou B s reiurned, proof that notice
shall bie inicdheated on the

order to prrmit Lhe of

conttaiming o dwell;
recuired by Secticn © s ,
Wwrit, of Separatoly wod st hed vo g wrin

(e} if sn earuipgs withholdiog order has been issued and

perved upos the eqho_;v_e us provided in Chapter 2.5 (commencing

with Section T27.010) prior to the <ime the writ of execution is

made returnable under subdivision {a), the execution is returnable

as provided in Sectlon 723.086.

Comment., Subdivision (&) of Section 683 is amended to reflect

the repeal of Sectlon 6582.3 and the enactment of Section T723.026.

Subdivision {e} has been added to provide a reference to the rules

governing the return when an earnings withholding order has been

sexrved.

§ 690.6 | repealef.) Exemption of earnings from attachment

SEC, 4. Sertion 690.5 of the Code of Civil Procedure, as amended

Sy Chapter 1516 of the Statuces of 1974, is repealed.

6905, {a} -Onefuif or weh grester portion as
whowed by ststute-of the rited Statey, of-the earnings of-
the debtor received for his personal services rendered at
any time within 30 days next preceding the date of a
withholding by the employer under Section 682.3, shall
he exempt from excoutlon without filing a claim for
exemption as prov dded in Section 690.50.

{by All earnings of the debtor received for his personal
services rendersd at any time within 30 days next
preceding the date of a withholding by the employer
under Section 682.3, if necessary for the use of the
debror’s family revidineg in thiv state and sepported in

All in
s+rikc qu



wheks of in part by the deblon, unless the debis arer
the common necessaries of life.

(2) Incurred for personal services rendered by any
employes or former emplovee of the debtor. Al

{¢) The court shall determine the priority and division K
of paymuent ameng all of the creditors of d debtor who eirike au“'
have levied s execution upon nonexempt earnings upon
sich basis as is just and equitable.

td) Any creditor, upon motion, shall be entitled to a
hearing in the court in which the action is pending or
from which -the writ issued for the purpose of
determining the priority and division of payment among
all the creditors of the debtor who have levied an
axecition upoh Honexempl -earnings pursuant io this )
SOOHOW.

_ Comment, Section €90.6 1s superseded by the Employees' Earnings
Protection Law, Chapter 2.5 (commencing with Section 723,010). Sub-
divieion (a) is superseded by Sections 723.050 and 723.052. Subdivision
{b) is superseded by Sestion 723.0531. Subdivisions {c) and (d) are
superseded by various other ptovisions. See, e.g., Sections 723.030

{priority of esrnings withholding order issued tc enforce
Judgment for delinguent amounts for support)}, T723.031

{priority of wage assignment for support}, 7%13.077 (priaiity of earnings
withholding order for taxes), 723,107 (limitstion on serving subsequent
earnings withholding order un earnings of same employee by same judgment
creditor.

| § 6%0.50 (sechnical amendmant]

5EC.5 . Sectlon £930.50 of the Code of Civil Procedure, as amended
by Chapter 1251 of the Statutes of 1974, 1s amended to read:

_ 69050, (a) if the property mentoned in Sechion 8%.1 to 690.29,
inclusive, shall be levied vpon under writ of attachment or execution,
the defendant or padgment debior (herein referred to as “the
debtor”}, in order to avail himself of his exemption rights a2 to such
property, shall within 20 days, in the case of real property described
in Section 690235, and 10 duys, in the cuse of all other property, from
the date such proparty was levied upon deliver to the levying officer
ari affidavit of hirnself or his agent, together with a copy thereof,
alleging thut the property levied upon, identifying it, is exempt,
specifying the section or sections of this code on which he relies for
his claim 1o exemption, and all facts necessary to support his ¢laim,
and also stating therein his address within this state for the purpose
of permitting service by mail upon him of the counteraffidavit and

any notice of the motion herotn provided, Fer-parposes—of-ds-
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drrctamreitiededsl b dabe b a e misree are—arthbeld—dronrthe
judginent debior haboe decimed to be the dale such varnings were
levied upon. A judgment debiror shall have the right to file i separate
clain of excanyprtiog eacd time that . wathhoiding of earnings ocours,
provided, that if & prior clain of exeraption has been adjudicated
under the same lewy, thut cach separste chien of exgmnption
thereafter be suppurted Ly o statement ende:r sath alleging the m 1 :
changed cireamstanees which sypport the new claim of exemption. h
If i clatmn of excaaphion be allswed, the ydgment ereditor shall have
the right, at sy bine dunng the effective priod of the claim of 547“' kw“j-
exemption, to tnove the courl for comsederation of the claim
previousty granted on the grounds of s materizl change of
circumstarices  affecting the debtor’s excinption nghts. If the
judgment creditor does tnake such i ipotion, he must support his
dnotion—-by——ua -spitesnent —uhdesoal) " :
by Forthwith upon receiving the affidavit of exemption, the
levying officer shall serve upon the plaiatiff or the person in whose
fuvor the writ runs {herein referred to as “the creditor”}, either
personaliy or by mail, a copy of the affidavit of exemption, together
with a writing, signed by the levving officer, stating that the clim
to exemption has bewn received und that the officer will release the
property unless he receives from the creditor a counteraffidavit
within 10 days after service of such writing, in the cuse of real
property described in Section 690235, and within five days after
- service of such writing, in all other cases.

(c) [If the creditor desires to contest the cluim to exemption, he
shall, within such period of L0 days, in the cuse of real property
described in Section 690.235, and five days, in all other cases, file with
the ievying officer a counlteraffidavit alleging that Lthe property is not
exempt withtn the meaning of the section or sections of this

efled upon, or if the claim to exemption be based on Sections 690.2,

"3)690.4, §96-6; alleging that the value of the property claimed to

be exempt is in excess of the value stated in the applicable section

or sections, together with proof of service of a vopy of such
counteraffidavit upon the debtor.

{d} If no such counteraffidavit, with such proof of service, is so
Aled with the levying officer within the tisne allowed, the officer shall
forthwith release the property.

(e} If such counteraffidavit, with such proof of service, is so filed,
either the ereditor or the debtor shall be entitled to a hearing in the
court in which the action is pending or from which the writ issued
for the purpose of determining the claim to exemption-thve-priority-

RONENEIBPL-carings-vaderthe-proviiens-ol-beetion-6808 or the
value of the property claimed to be exempt. Such hearing shall be
granted by the court upon motion of either parly made within five
days after the counteraffidavit is filed with the levying officer, and

such hearing must be had within 15 days from the date of the making
of such motion unless continued by the court lor good cause. The
purty making the mation for hearing shall give not less than five duys’
notice in writing of such hearing to the levying officer and to the
other party, and specify therein that the hearing is for the purpose
of determining the claini Lo exemption. The notice may be of motion
or of hearing and upon the filing of the notice with the clerk of the
* court, the motion is decined made,

‘(0 If neither party makes such motion within the time allowed,
or if the levying officer shall not have been served with a copy of the
notice of hearing within 10 days afler the Fling of the
counteraffidavit, the levving officer shall forthwith release the
property to the debtor. _

(2) At any tune while the proceedings are pending, upon motion
of either party or upon its own inotion, the court may {1) order the

-



sale of any perishable proper('y held by such officer and direct
disposition of the procecds of such sale, ond {2) make such other
orders as muy be proper under the partmuiar circumstances of the
case. Any orders so made may be modified or vacated by the court
or judge granting the sarme, or by tiwe court in which the proceedings
are pending, st any itme durmg the pendency of the proceed:nss.
upon such terms as may be jusk.

th) The levving officer in all cases shall retain physical pomssion
of the property tevied cpon if it is capable of physical possession, of
in the case of property net cupable of physical possession, the levy
shall remain in full foree and effect, pending the final determination
of the claim to exemption. However, no sale under execution shall
be had prior to such final detesmination uniess an order of the court
hearing the claim for exemphion shall so provide.

(i} Al such hoearing, the paviy claiming the exemptlion shail have
the burden of prool. The affidavits and counteraifidavits shalt be filed
by the levving officer with the court and shall constitute the
pleadings, ulijeet to the power of the court Lo permit an amendinent
in the interests of jastice. The affidavit of exemption shalt be deemed
contiroverted by the counteraftidavit and both shall be received in
vvidence. Nothing herein shail be construed to deprive anyone of the
right to a jury trial in any cuse where, by the Constitution, such right
is given, but a fury trial may be waived in anv such cose in like
manner as in the trial of an action. No findings shall be required in
a proceading under this section. When the hearing is before the
court sitting withou! a jury, and no evidence other than the uffidavit
and counteraffidavit is offered, the court, il satishied that sufficient
facts are shown thereby, may make its delermination thercon,
Otherwise, it shadl order the hearing continued for the production of
other evidener, oral or docunwentary, or the filing of other affidavits
and counteruffiduvits. At the conclusion of the hearing, the courl
shall give judzinent deteremining whether the claim to exemption

shall be alivwed ur not, s whole or in part, and-rravgive-judgrreme
; cnioretd conity L ’

mmﬂdﬁm—{ﬂwmmemﬁ-mnmga-mﬂmm
Seetrem-696; which judpment shall be determinative as 1o the night
of the creditor to huve the property tiken and hoeld by the officer or
to subject the properiy: to payment or other satisfaction of his
Jjudginent. In such judzment the court shall muke all proper orders
for the disposition of such property or the proee: ds thrreof,

4y A copy of any judinient entered in the tral court shall be
forthwith transmitted by the clerk to the levving officer in order to
permit such officer to rither release the property attuched or 1o
continue to hold it to sell it, in accordance with the provisions of the
writ previously delivered to him. Such officer, unless an appeal from
the judgment is waiw:d or the judgment has otherwise become final,
shall cortinue ie 10ld such property uader stischment or execution,
continuing the sale - £ siy property held under execution unhl such
Judgment becmnes firial.

{k} When any documents reguired hereunder are served by mail,
the provisions of this code relating to service by mail shail be
. applicable thereto.

(5} Whenever the time allowed for an act to be done hereunder
is extended by the court, written uotice thercof shall be given
promptly to the opposing.party, uniess such notice be waived, and
to the levying officer.

(m) An eppeai lies from any judgment under this section. Such
nppea! to be taken in the manner provided for appeals in the court
in which the proceeding is had. _ ]



Comment. Sectlon §93.50 is revised to delete references to Section
690.6 which is repzaled. The last portion of subdivision (&) 1is
deleted as winecessery boceause it e superseded by provisions of
the Employees' Esrnings Protection Lew. See Chapter 2.5 {comsencing
with Section 723.010). It should be noted that s separate procedure
is provided in Chepter 2.5 {comuencing with Section 723.010) for elaiming
exemptions under that chapter and that Section 690.50 i3 not applicable

to those exemptione.

§ 710 [technital umendment;

SkC, &, Section 718 o the Code of Civil Procedure is
amended to read:

710. {a} Whenever a judgment for the payment of
money is rendered by any court of this state against a
defendant to whom money is owing and unpaid by this
state or by any county, city and county, city or
municipality, quasi-municipality, district or public
corporation, the judgment creditor may file a duly
authenticated abstract or transcript of such judgment
together with an affidavit stating the exact amount then
due, owing snd unpaid thereon and that he desires to avail
hitnself of the provisions of this section in the manner as
follows:

1. i such money ; weges e saluey is owing and unpaid
by this state to such judgment debtor, said judgment
creditor shall {ile suid abstract or trapscript and affidavit
with the state department, board, office or commission
owing such money; wupey or swlesy to said judgment
debtor prior to the time such state department, board,
office or commission presents the claim of such judgment
debtor. therefor to the State Controller. Said state
department, board, office or commission in presenting
such claim of such judgment debtor to said State
Controller shall note thereunder the fact of the filing of
such abstract or transcript and affidavit and state the
amount unpaid on said judgment as shown by said affidavit
and shall aiso note any amounts advanced to the judgment
debtor by, or which the judgment debtor owes to, the
State of California by reason of advances for expenses or
for any other purpose. Thereupon the State Controller, to
discharge such claim of such judgment debtor, shall pay
into the court which issued such abstract or transcript by

- his warrant or check payable to said court the whole or
such portion of the amount due such judgment debtor on
such claim, after deducting from suech claim an amount
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sufficient to reimburse the state department, board, office
or commission for arniy amounts advanced to said judgment
debtor or by hiin owed to the State of California, eand after
deducting Hroredreir, wit amenm egqur’ o enc/helf or sueh
Sintey; of the enrnitay Swins {o tae fudemat debles for
his personsd lervices U Hho stuke repdored at any time
withins 30 days next preccding the Fling of sueh ebstract or
tropseript: as will satisfy in full or to the greatest extent the
amount unguid on said judgment and the balance
-thereof s, if any. to the judgment debtor.

2. H such racney s wevey ex snbeey is owing and unpaid
to such judmment delrtor by any county, city and county,
city or municipality. quusi-musnieipahty, district or public
corporation, said judgment creditor shail file said abstract
or transtript and aflidavit with thie auditor of such county,
city and county, city or municipality, quasi-municipality,
district or public corporation (and in case there be no
auditor then with the official whose duty corresponds to
that of auditor}. Thereupon said auditor {(or other official)
to discharge such claim of such judgment debtor shall pay
into the court which issued such abstract or transcript by
his warrant or check payable to said court the whole or
such portion of the amount due on such claim of such
judgment debtor ; less un amennt equal to onelhalf or sueh
greater perton as i aHowed by stowste of the United
&ﬁe&&tﬁee&w%&eueh%mngby&em
ety and eounty; oity pranivipality; quusiisaunietpality;
distriet or publie eorporatien to the judpmont deber for
his personat services to such public bedy rendered at any
time within 30 deys next pfeeed-m-g the filing of sueh
ubstraet or branseript: 115 will satisfy in (ull or to the greatest
extent the amount unpaid on said judgment and the
balance thereof, if an». *n the judginent debtor.

(b} The judgment creditor upon filing such abstract or
transcript and affidavit shall pay & fee of two dollars and
fifty ceuts ($2.50) to the person o~ agencey with whom the
same is filed.

(¢) Whenever a ecurt rercives 1 money hereunder,
it shall pay as niuex thereoi v 5 not exempt from
execution under this code to the Judgment sreditor and
the balance thercof, if any, to the judgment debtor. The
procedure for determining the claim of exemption shail be
governed by the procedure set forth in Section 690.50 of
this cede, and the court rendering the judgment shell be
considered - the levying officer for ‘he purpose of that
. section.

(d) In the event the moncys owing to a judgment
debtor by anv governmental agency mentioned in this
section are owing by reason of an award made in a
condemnation proceeding brought by the governmental
agency, such governmental agency may pay the amount of

q -




the awarg o the clers oY ke couwt in which such
condemnation proceeding  was tried, and shall file
therowith ihv abstract of hennEceriot of ‘?ud'rment and the
affidavit filed with it by the ‘udgment ereditor. Such
payment inio wm; siadil constitute puyment of the
condetnrution rward within the meauing of Section 1251
of this code. Upen such ;mnmm ino voutt aud the filing
with the county cles of surh sbstract or transcript of
judgmmi wad affiduvi tw- conity clerk shall notify by
nmﬁ, m‘mw by thesr atortevs, i any, oH parties interested
in sald sveard o) ‘f tine anel pluce ot which the court
which trie.! H§‘1P 0 tic:jzmstu 0 cranending will determine
the ot f‘sh tind cbaine fosaicd e _s;m} ime and place
the court o D aLnh e iemuumuz aned order the
lt‘ilf-.‘} held by the eounty clerk in

distribution of the
acc,()rdd e ‘.w cwith,

v The judgmen: .;rul'ﬁ'o*" may state in the affidavit
;m.}f fnC or facts tending to establish the identity of the
judgment debtor. No pubizr officer or employee shall be
liable for failure to performn any duty imposed by this
section unless sufficient information is furnished by the
abstract or.transcript together with the affidavit to enable
hirn in the exercise of reasonable diligence to ascertain
such identity therefrom and from the papers end records
on file in the office in which he works. The word “office”
as used hercin does not include any branch or subordinate
office located in a different city.

{(f) Nothing in thizs section shall authorize the filing of
any abstract or transcript and affidavit against «+ <3 any

wages er stiary owinz f6 the Goversmer; Licuiesant
Gevernor; Secretury ol Miute; Gondroller; Freasurer; und
Atorney General; 67 18 any overpayment of tax, pena.{ty
or interest, or interest allowable with respect to such
overpayment, under Fart 10 (cornmencing with Section
17001} or Part 1} (commencing with S2ction 23001) of
Division 2 of the Sevenue and Taxation Code.

(g} Any fees received by a stale agency under this
section shall be deposited to the eredit of the fund from
which pavments were, or would be, made on account of a
garnishment under this :sec'h(m Eef the purpese of this
Brragriph; yawaen's o (e Fote Pay Reh Revelving
of which rreneys (o meet sbel payments were transfesred

to sid revolving fund:
iy 4 In the event he meneyy swing o o fidgrent
debltor by way gevermments] nzeney mentoned i this

mﬁm&m%fw&g&swﬂakwmﬁﬁ}ﬂmﬁe&e&m%
mail under & sevstate cover st the dHine of filing the
affidevit with the govermmentad apeney; n v envelape
merked “Rersernl srd Gonfidentiel’s o copy of the
effidavit and e Notice to Judpment Bebtos ag provided in
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prragrepi Hr o et %’szf srisiviaorn  nddressed te the
W& Aobibar b kv shacs of capleyment
H4 e dpbres 36 jucienion] Beoter %ﬂé&bem%&!ﬁe{-ﬂ%
é-nﬁa By, anted iy sindn ol $0o foldow g forem
Febr sosn e ot ded be B o slotn exernpHRg vour
gabuiy of weapos Fote ofciien Yoo gy ceel e adyiee
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Except as provided i..:\) "g"'ﬁf"*‘l‘fi"’“*’ﬁ ' k _

Section U701 of the | A1 T svoifea doss st aattionize che withhelding of

Civil Code, the CAFIIEIGE OF ,uzsfz,frﬁ officor or canplayes, Yy, sarnings of

__// 2 ;_;,;:ﬁf,. c officer or opodoyes mae e withhelddonly

prigsvant o Chapie 25 feonppencing with Section

FEI G

Comment,  Sectiou 710 is amended to elitninate the use of the

abstract of judgment procedure as & means of garnishing the

wages or salary of a public officer or employee. The earnings of

public officers and employees may be withheicg pursuant to the

Employess’ Earnings Protection Law oniy. See Ch?:ter 25 .
(commeneing with Section 723.010). Sev, eclvo Cuud

gq»ﬁgﬁ s S04 y._,nqnmeh‘t +tor s.inﬂu. w-'H

CHAPTER 2.5. i:#i’!.Oft:ES' EARNINGS
FROTECTION Lkw
Sec. 7. Chapter 235 (commencing with Section
T23.010) is added to Title ¥ of Purt 2 of the Code of Civil
Procedure, to res :

for payment
of & judg-
gent

CHAPTER &5 FEMPLOYEES FARNINGS PROTECTION
Law

Artrcle L. Short Title: hefinitions

§ 723.01.  Short title

723.010. This chacter shall be known and may be cited
as the “Emnioveres' Errnings Protection Law.”

§ TRLOML.  Detmitions

723.011.  As used in this chapter:

{a} “Karnings” roeans compensation payable by an
empioyer to an emplovee for personal services perfcrmed
by such emplovee whether denominated as wages, salary,
corminission, bonus, or otherwise,

by “Lm‘nlavve means & public officer and any
individual whe perforins services subject ta the control of
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v other snincorporated association, and a

Comment. scetion 723.051 states defirutions used in applying
this chapter. This chapter deals only with the garnishment or
withholding of earnings for services rendered in an
etmployer-emplovee  relationship.  See  Section 723,020
Subdivisions {b) and (¢} sre based on the common law
requirements for such relationship. It should be noted that an
emplovee may be given considerable discretion and still be an
eraployee as Joug s his emplover s the legal right to control
both method and result. However, no attempt is miade here to
tncorporate specific case law arlsing out of situations involving
probiems und issues unrelated to the purposes and procedures
relevant in applying this chapter. “Emplovee” includes both
private and public employees. Sce subdivisions (b), (o}, and
(€). See also Section THL

“Rarnings”  cmbraces all  remuneration  “whether
denomanated  us wages, salary, commission, bonus, or
otberwise.” The  infinite  variety of forms whick such
compensation can tauke precludes a more precise statutory
definition. Avcordingly, the Judicial Counait will be required in
some cireunstinces to provide by rule, consistent with the
statutory definition, whether certuin items are un employee’s
earnings und, i so, the curnings pericd to which such earnings
are attributable. See Section 723.150. One such item will
probubly be vaeation credits or puy. Different employers will
treat this form of compensation differently. Generally speaking,
however, vacation puy should be subiect to withholding only

“when paid, rfe, when the emplovee goes on vacation or
terminates his empioyment in circumstances where he has the
right to be paid his acerued benefits.

Unlike the definition of “earnings” used in Titie I of the
federal Consumer Credit Protection Act of 1968, the term used
here does not include pwwcisc payments pursiant ko a pension

©or retirement program.” ix empiions appliceble to such
payments are proviced by verliour secctions of the California
statutes. Thege ststubss apply unless g greater exemption
is avallablie under the federwl Consuwmer Credit Protectiom
Act of L9068.

- f L



Avtune 20 Denersd Provisions
§ 723.000. Crchsees proceders Bar wdthhiold ng eorings

FAFVHEG. Except as provided dp Sectien 4700 of the Civil Code,

the carpinge of an expioyes 2lGi! not be regulred to be withheld by an

employer foT agiwrt 00w de D By oseans ov awy Judictal procedure other
than purgusus Do Phils chanrey,

Boectdom FFs oMo makes cieor that, with the exception of

st Do nupperi uader J4vil Code Section 4701, the Employees'
Earnirge Frovectlon Lew fe the esclusive judicial method of compelling

an employer (o withbeld sarnings, Attachment of parninge before judgment
is abolished by Section 427.0G20{c}. ¥or provisions relating to voluntary

wage assigoments, 5ee Labor Code Section 300.

¢ This chapter has no effect on judgiment collection
procedures that do not involve the withholding of an
emplovee’s earnings. See, eg, Section 6Y0.18 (revirement
funds). _
: However, where an
employee’s earnings are sought to be garnished, the craditor
must coraply with the provisions of this chapter. This rule
apples to public entities as well as private persons. This chapter,
for example, imposes limitations on the state’s ability to garnish
wages for tax delinguencies pursuan! o its warrant and notice
procedures. See Article 4 {commencing with Section 723.070).
The Emplovees’ Earmings Protection Law has no effect on
matters that are preempied by the federal law, such as federal
bankruptey  proceedings—including  proceedings under
Chupter XI1I of the Bankruptey Act—and federal tax collection
procedures. Eg, Int. BeV. Conk of 1934, § 6334{c¢). Nor does
this chapter apply to deductions which an employer is
authorized by statute to make for such items as insurance
premiuvms and puyments to health, welfare, or pension plans,
See, eg. Govt. Cobr §§ LI58, 12420, LaBor ConE §§ 224, 300.
Fipally, this chapter does not alflect the procedures for the
examinution of 2 debtor of the judgment debtor provided in
Chapter 2 (Sections 717-723} of this part. See Comment to
Section 723.154.

§ 723.021. Llevy mode by earnings withholding order

723,021, HNotwithstendipg Sceticn 688, & levy of execution upon
the earniugs of an employee shall be made by service of an esrnings

withholding order upon his ewmployer in accordance with this chapter.

~13-
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5 duty to withhold; withholding periof

703,002, (8} As used in this seebion, 'witbholding period”

means the pericd vhich commsncsg on the tenth dey aiter serviee of
an esrrninge withnolding crder crnon the eppiover nnd vhich ecootinues
until the eariisst of {he folioswing dsies:

{1} The L30th day . alter vhe order was ssrved,

{27 The sate 4he enrloyer has withheld the full amount
Bpecified in the coder. |

{3) The dsts of herulnation spmeified in o courd order served
on the employer.

(L} The date of tarmination specified in s notice of termination
served on tie Emplcyér Ew the levying offlicer.:

{b} Except as otherwise provided by statute, an employer
shall withhold the amounts regulired by an earnings withholding order
from all earnings of the cmployee peayable for any pay period of such
empioyee which ends during the withholding periocd.

{c) An empioyer is not liable for any amounts withheld and paid
over to the levring officer pursuant tc an earnings withholding crder
prior to service upon the employer pursuant to paragraph (3) or (&)

of subdivision {a).

Comment. Section 723,022 states the basic rules governing the
employer’s duty to withhold pursuant to an  earnings
withholding order.

Subdivision (b) requires the employer to withhold from all
earnings of an employee payable for any pay period of such
employee which ends during the “withholding period.” See
Section 723150 (Judicial Council authorized to adopt rules
regarding the pay period to which commissions, bonuses, and
the like are attributable). The “withholding period” is
described in subdivision {a). [t should be noted that omly
“earnings for a pay peried ending during the withholding period
are subject o levy, Earnings for prior periods, even though still
in the possession of the employer, are not subject to the ovrder.
An employer imay net. however, defer or accelerate any
payment of earnings to an employee with the intent to defeat
or dininish the satisfaction of a judgment pursuant to this
chapter. See Section 723.153.

- {4



Fhe withhobding period -'rvnemil» comrmences A% calendar

ég vy fnot workvgg o vt alter service ol an e ﬂ‘sm;ngff
E‘gifh‘i‘li}hiiﬂ_&i arder & cmnplete 'i 5}3#
e rans m’,‘_ . . [ (Uhﬁn 53{3‘(&
el ) s CW?“

CSectine TEE AT ATAMBE, T an crder is served on :
Friday, the withho f‘}mg period W oulc com *zem o1 tnep
i"'!.ifwmz Flyrglassy. Se pr Civ Paoc, 12 The a-day
deloy wfords the empic: e £ BrOCes sth=>t““‘£i within his
orgaiization, e, e iw_‘: -21{- &zf‘ff vt the emplover’s
; sk Booid ‘ ‘”idhgéuiJ a0 o, The
ks ForuEnnaey  cert an
srecphons fo ST A ('F“ﬁfﬂ‘ 3% 7 a?eut‘rash
required W‘if""}“t"j pli” pe fo fwo orders at the same tiine
thus, a subsegu: will not b given aifect, See fﬁ-ectmn
TS {priority 0; s Comment therets, Moreover,
withholding iy be delived boyond the normat 9-day period
where a prior assignmnent of wages is in cffect. However, this
delay <ocs not affect the date the withholding period
terminates under subdivision ia}{1). See LaBonr CoDE § 300(c)
and Comment thereto.
The withholding period does not end until the first of the
evernty described in puragraphs (1) through (%) of subdivision
{a) occury; thos, the emplover has a continuing duty to
withhold.
Paragraph (1) provides a general expiration date /30 days
ﬂhﬁrhﬂdﬁnifsmwm&mﬁnmtﬁevmpbwﬂxwﬂuamﬂvbe
reguired to withhold for 120 days.

S
i

Paragraph (1)} requires the emplayer to étsp withholding when he
has withheld the full amount specifisd in the order.

Paragraph (3} reflects the faot that the court may order the termina-
tion of the sarninge withbolding ordar.  See Section 723.105(g). Of course,
in some situations, the rcourt will only modify the srior order, and the
eﬁplcyer then must comply with the order as usdified.

Paragraph {4) requiver the coplover to stop withholding when he ig

served with g notice of termination. See Section 723.10! (manner of ser-
vice}. & notlce of termination is served when the levylng officer fs
notified of the satisfsction of the Judgment or when the judgment creditor
failas to file a notice of oppositicn to the judgment debtor's claim of ex-
empiion where the judgment debtor has ciaimed an exemption for the entire
amounkt withholdnble. See Sections 713.027 and 723.105(e). The judgment
creditor has ap affirmacive duty toe inform rhe levying officer of the

satisfaction of the Judgment. 3See Sectlon 723,027,
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w 93 S?Cimn '“’23 07% (Ld,-'. ord(’rs} Fhe (*mpioyee must
fock to the creditor for the recovery of amounts previously paid
cut. See Sectionn 723154 (employer entitled to rely on
documents actually served). See also Section723.105 {recovery
from creditor of amounts received after order terminated).

An earpings withholding order may also be affected by
federal bankruptey proceedings.

§ 723,023, Priority of orders generolly
723020 B Focept as ‘otherwise provided (n this
chapter: :

rtobhwee o {:

{a) Ar  ewmployer  siball ‘nmpiv with the first earmads

withholding order scrved upon bun.
(b if the employer s sevved with two or i ;oregm'ders

on the soime day, be shall comply with the order issued
pursuant to the judgment fisst enterad. If two or more
ordgrs served on the same day are P83 based on judgments
emtered upon the same Jdoy. the vinpleyer shall comply
with whichever one of sion orders be selects,

(¢ B an earnings withbolding order is served during
the period thut an emnploser s yegured to comply with
another curmings  withholding order for the same
judgment debtor, the sobse ;uf?.::;{ order s ineffective and
the employer shall not withhold carnings parsuant o the
subseguent order

fam%ng.s

wa'f'a‘lﬁoidi‘ng
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dees the 130-day period provided %y Section ??'Lﬁ'éf’i(vi] (1) cease to runt_)
Ser, Section: 720077 (tax crder sespends o
vpcrwti:;ﬁ of mrior order): Laobaor Code Section 300 {suspension
where prior assienment in @ Feat), See abo Comment to Section
723 W2 in such zaser s \WEE i3 i cages whern the subsequent
order is pot gw'r’*; zJ}Tf Xt the emplover = required to advise the
fevying eflicer  wholng e ; ovdder that {s suspended or not given
effert of the reason for ihe employer’s eetivn. Sec Sections
TRR.07 o 723104
An employer is perne:
upon hius See Seetion

ahl ¥ it a\r“ o relv son what is served
L5154 and Clommment thereto.
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§ 7238

or
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an einplover mekes o deduction
from gty ey EUTE ‘1;‘3 pursuant to an earmings
writhiolding v, 2 may make av additional deduction
of une miiar (1) end vetsin it g o cnarge for his services
i cemplying with the carnings vf'ii;hhc?idi};lg order.
. Corvnent.  Sectinn 725084 authorives, Sut dees not Tequire,
an employer fo cir**‘ue% an additional doliar as « service charge
each tine he iz required to withhnid 8 porion of bis amployee’s
earnings pursuaid 1. an ervings withive rd(“:m; evder. For
example, if the omplwyeas s ﬂ:vd weekiv and an amount is
withbeld each week vursusnt i the earmings withholding

;.v;.

y




arder, the employer may deduct an addibwonal servive churge of |
one doller cach week. A siilar one-dollay charge wesbowasaly /5
mithorized under Chvil Code section 4761 A charge of $2.50 was
suthorized under Code of Civil Procedurs Section 710 when
varnings of a public cinployee were levied on under that
section. However, there was no provision authorizing an
employer to maie @ service charge in connection with wage
garnishriients gencrally.

§ 723,025, Payment to invving officer

723.025. The amount required to be withheid
pursuasit to an esrnings withhoiding order shall be paid
tothe jov ¥ g ofd Cé?.r” ;

regie(niot later than the 15th day of each month, Hsvhe
<asbesensay The initial monthly payment shall include afl
amounts reguired to be withheld from the earnings of the -
employee during the preceding calendar month up to
‘the close of the employee’s pay period ending. closest to
the last day of that month, and theresfter each monthly
psyment shall include amounts withheld from the
employee's aarnlhfs far services rendered in the interim

up to the close of

the employee’s pay period ending
clogent fo the last day of the preceding cnimendar menth,

Cammant. Section 723.025 . specifies when the amounts
withheld pursuant to un order must be paid over to the levying

officer. Regardles# whether peyment is required, the
prployer 15 required to send an employer's return to
the levying officer. See Sections 723.104 and 723.126.

§ 723.026. Levying officer's duty to pay over amounts received and
pake return on ¥rit o

723.026. (a) The levying officer skall receive and account for

a1l amounts received pursuant to Section 723.025. He shall pay each

amaunt gp received over fo the person entitled thereto within 15 days
after its receipt,

(b) Notwithstanding Section 683 , where an earnings withholding order

has been served prior to the time the writ of cXegution is made returnable

-1



under subdivision {8) of Sectlcn 683, the levying officer may, in his
discretion, make his retwrn wa the writ of execution at elither of
the following times:

(1} 'fhe return cn the wrlt of execution may be made after the
earaings witibholding order terminstes and the smount withheld by the
employer hag been pald over to the lgvying officer.

{2} The teturn on the writ of execution may we made at & tize
earlier then the time specified in parsgraph (1}. In such case, the
issuance of the earnings withholdlng order and the date of its wervice
on the employer shall be indicated on the writ, or separately and
attached thereto, ané a supplementel return on thg earnings withholding
order shall be made at the time provided in paramgrsph (1) in the sa;me
manner &3 the writ was returned.

{¢) Nothing in subdivisicn (b) extends the time within which &
levy may be made on the writ of execution pursuant to which the earnings
withholding.order was losued.

Comment. Subdivision {a} of Section 723.026 continues & requirement
of subdiviaion (c¢) of former Section 682.3. Subdivision (b} permits
the levying officer either to return the writ of executlon at the time
provided in parsgraph (2} or after the earnings withholding order expires.
See also Section 683. Ordinarily, the levying officer will delay making
his retuwrn of the writ of executlion until the earnings withholding order
expires so he can avold the need to make s supplemental return. However,
the Jjudgment creditor may desire tc secure ancther writ so he can levy on
prcperﬁy-qther than earnings after the time for levy of the writ of
execution under which the earnings withholding order was iasued has
expired. In such s case, the ievying officer can reiturn the writ of
execution and meke & supplemental return on the eamrnings withholding

order later, thus permitting the creditorto obtain another writ of
~19-



execution 3¢ the levr an the other progerty osn be rade. Subdivision

(c) makes clesr that subdivision {b) does not extent the time within which

a levy may be made on the writ of execution. A& levy on the earnings of

the employee or on cther property must be made withiln the time otherwise

prescribed by law. See Section T43.103{c].
§ 723.027. Creditor reguired to notify levying officgr when

‘udgment satisfied: notice of termination
723.027. If the jé&gment pursuant to wilch the earnings with-

holding order is tecued is satisfied hefore the order otherwise ter-
minates pursuant te Section 723.022, the judgment creditor shall promptly
notify the levying officer who shall promptly terminate the order by

serving & notice of terminstion on the employer.

Comment. Section ?2_;‘..02? requires the judgment creditor tc give
tmticer of satisfaction of the judgment to the levying officer if the
earnings withholding order has not yet terminated, See Section 723.0229'

(In some cases, the employer will be aware of the
satisfaction by virtue of having himself withheld the amount
necessary to satisfy the judginent. See Section 723.022(a) (&). In
this case, Section 723027 does not apply. However, the
judgment may be satisfied by additional payments from the
debtor or through other debt coilection procedures instituted
by the creditor. If this is the case, Section 723.027 applies, and

the creditor has the duty to notify the levying officer promptly of the

satigsfaction ao that the levying officer may serve a notice of termina-
tion on the employer. Service of the notice of terminstion 1 to be

made on the person, and et the a:idress,' indicated in the employer's

return. See Sections 723.101{c) and 723.126(b}(5). As @e
general duty of & creditor to furnish o debtor a satisfaction of

_}udgment, gee Seeticn 675,

§ 723.028. Withholding order for costs ond interest

723.028. Subject to Section 723.107, after the amount
stated as owing in the esrnings withholding order is paid,
the judgment creditor may apply for issusnce of another
earnings withholding order covering costs and interest
that may have accrued since application for the prior
order.

- ‘:ltg -



Comment, Soction 783028 mekes clear thet 2 judgment
creviiey mact appls e sarkines woihholding order to
regover costs and snturest that acerne lolowing the application
for o prior order. Ta dhestrats 2 crediter obtaus a judgment
winen e debdor does net ey, The crediior applies for and
secures wid carninie watiihold rer order doected to the deblor’s
cragdvver. The spnlivnion and ordel regare payment of only
those amoontty nwinn 3t the b of (he application for this
npder, bew Seetons T2 12 apphestion B seudnee of earnings
withbolding  ordery smet TUGELY ooment of earnings
withholdins ocdeor) . After the spphicstionfor this order, further
costs v, and srterest on the judoment will, acerue. I the
credgile washes bo recover these sinounds by wage parpishient,

arnray e anothe eaniingy withhoding order,

IR

followiop the sawe provedurc os before. Tafs laver application and
grder ars subloect o the same ggen:s;‘-f;.aj. requlirements ap any other with-
avlding ordev.  OF course, he zaralngs withholdiog order for costs
caud interest may oniy be issued if & writ of execution is outstanding. |

See Section 723.102. It {s not eatitled to any priority over the

orders of other craditors, and the creditor is required to comply

with the waiting period prescribed by Section 723.107.

§ 723.029. Lien created by service of earnings withholding order

723.029. Service of an earnings withholding order
creates g lien upon the earnings required to be withheld
pursuant b such order. Such Lien shall continue for a
peﬁqlﬁ of one year from the date such earnings became
payable. '

Comment. Section 723.029 provides 3 epeclal rule for the camanc'e-;
ment of & lden of execvtion on earnings. Compare subdivisions {c) and
{d) of Section 688 which proavide that the lev: under & writ of execution
creates a lien on the property levied upon for a period of one year from
the date of the issuance of the exscution. Service of an earnings with-
holding order ig a form of levy of execution. See Section 723.021. How-
ever, tiae lien on each instslimeat vuny for a ysar from the date the
earnings became pavable. This rule is comparable to that provided for
judgment lieas for alimony and child support payments by Section 674.5
of the Code of Civil Procedure.

The purpose of Section 723029 is to protect the employer
against stale claims and to give the levying creditor priority over
competing claimy by third parties where the priority questions
are not already regulated by other provisions of this chapter,
Sce Section T23.023; se¢ alse Labor Code Section 300. For
example, if installments are not promptly paid, competing
claims may arise oader conflict-of-laws rules (see Sanders v.

Armorir Fertilizer Works, 202 U8, 190 (1934} ) or in supervening
proceedings under the Bankruptey Act (§ 67(a}).

-..-.ch...



Although the fien s limted to one vear, it will not expire if,
[ e oneveasr period, the levving ereditor
boings sait against the employver for the payment of the sums the
credibor ciwns should bave Been paid o hin. See Hoyie v
Has ks, TL Cal 2d 299, 455 Pdd 97, 75 Cal Rotr, 161 {13695,

beioro Fhe ool o

§ 723.030. Wishholding order for support

T23.030. I “withhﬁ;«;dir@ order for support” 1s an
earnings witbholding order or & writ of execution lssued upon
& Judgment for delinguent smounis paynble upon e judgment for the
support of & child, or spouse or Tormer spouse, of the Judgment
debtor, including reasonsble attorney's faes allowed in connection
with the obtalning of such Judgment. A withholding order for support
shall be denoted as such on its fact.

(b) Notwithstanding any other provision of this chapter;

(1) An employer shall continue to withhold pursuant to a
withholding order for support until the earliest of the detes
specified iﬁ paragraphs (2}, (3), or (L) cf subdivision {a] of
Sectlon 723.022, except that an withholding order for
support shall automatically terminate cne year after the employee
is no longer employed by the employer.

(2} A withholding order for support shall be given
priority cver any other earnings withholding order. An employer
uposn whom & withholding order for support is served shell withhold
and pay over earnings of the employee pursuant to such crder even
though he 1s alreesdy regulred to comply with another earnings
witbholding order. )

(3} Subject to paragraph {2) and to Article 3 (commencing
with Section 723.050), an empioyer shall withhold earnings pursuant
to both g withholdlng order for support and another earnings with-

holding crder simuitaneously.

-



Comment. Section (23.030 provides special rules for an
esrnings witpholding order to enforce & Judgment for delinguent support
paynentg for s child or spouse or Pormer spouse of the judgment
debtor. An earalngs wichaoiding order fur eupport 1s glven a
different effect thun other wiphhai:;ﬁg crders: It is effective
until the employer bes withheld the Muil wmount specified ia the
order or he is served with a notlice of termiastion, in which case
the dnte of terﬁinaﬁ ilon wile be apecified ig the ootice. See
subdivisicn [R}1). Thus, the withholding order Tor support dees
not terminate 130 days after servics (It may, of course, be modified).

The withholding order Tor support ies subject to speciml

exemption rules (3ee Bection 723.052}. ¥k Even when in effect, it does
not necessarily preciude withholding on either s prior or subsequent order.
If not earlier terminated, the order sutomstically terminetes one year
after the employee 1la no longer emplicyed by the employer. Thus, for
example, if the employee ig laid off but returnas to work for the

same employer within one yesr from the date of the layof?, the employer
must withhold pursuant to the withbolding order for support. {mn the
other hand, if the enmployee doves not return to work until more than one
year from the date he was lald off, ibe order explres at the end of the
year, and nothing is withheld pursusnt to the order whea the employee
returns to work.

The esrnings witihholding order for support is glven pricority over any
other earnings withholding order. But see Section (23.031{wage assignment
for support given priority). However, s prlor earnings withholding order
remaing in effect, and a judgment creditor may still obtain an earnings

withholding order even
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order 1o¢ suppori. Fhus, wheve there are {wo fORITTE " Ry
effect~-one for support and one for ancther obligation—the - "
g ™ amount wi_thheﬁff for suppert 15 dedicied from the employse’s
i’ﬁﬁhulm%meammgs first. The asmount, i any, that may be withheld
A

where there is alreedy in effect & prior carnings withholding {
4

purfaant 1 the ctherjorder s determined by subteacting the

amount withheld pursuant to the withholding order for support
—fpgun the armonn that stherwise conkd be withheld pursuant to

the otherdorder. Se: Sectivns 723.077 and v23.050 and the

Comments thereteo
§ 723,034, mTfect G want guslgnment For support

F2A.0%E) (an 'v;m:%ting i :l'hj,s:s chapier allecte an order made pursuant
te Section 4731 ot rhe Uilvil Code.

(ki An order made pursuant toe Socrion 6701 of the Civil Code shall
he given priovity over any carpings @ithholdicg order am provided in that
gection. An employer uponr whom an order made pursuant to Section 4?01-
is served sghall withheld and pay over the earnings of the employee pur~
suant to such order even though the employer is already required to com-
ply with an earnfugs withholding order. _

{c) Subject to subdivisens (b}, (d), and (e), an employer shall
withhold earnings of an employee pursuant to both an order made under
Sectlon 4701 of the Civil Code and an earnings withholding order.

(d) The employer shall withheld pursusant to an earnings withhold-
ing order oniy to the extent that the sum of the amount withheld pur-
ai.mztt to the order made vnder Section 4701 of the Civil Code and the
amount withheld pursuvant to the esrnings withholding order does not exceed
the gmount that may be wilthheld under Articlie 2 {commencing with Section
723.050%.

{e) The emplover shall withhold pursuant to gn esrnings withholding
order for taxes only to the extent that the sum of the amount withheld
purBugnt teo the order made under Sectdon 4701 of the Civil Code and the
amount withheld sursuans o the earnlnge withholding order for taxes does
not exceed the amount that may be withheld under Article 4 (coumencing

with Section 723.070).

Comment. Seeotler 721.08F states the effect of a wage assigument

for support nade pursusant to Section 470} of the Uivil Code on an eatunings

withholding order.
Subdivision {a) makes clear that nothing in thie chapter affects the

wage assigmnenﬁ for aupport, snd subdiviaion (b} makes clear that the wage

Y



assiviunant hao prror?ow over any earcings withhobhding order as provided ip
Sectlon 4701, inciuding o withbolaing crder for support under Section 723.030.

Subdivigions (&1 and 7d} of bection 723,040 moke clear that, where a
Wage. assignment 1or support under Seciior 4700 of the €ivil Code 18 in
effect, .the amount withhetd Ifrow P cubtoris carnings putrsuattt to such
wage asalgnment s dedvoted frvem tne aweues fhat ovherwise would be with-
held pursuant to The miahhaidiné cubie propared by the Judiefal Council on
an earslbass withholding ordar o enforoe an ordinary money judgmeat.  Sup-
pose, for ‘e.ﬁmmpie., that s wage dssigniest for support under Jection &701
ig in ellfccs which regeires that G40 per woek he withheld., Assume that
the tabic prepared pursusnt to Sectdon 723,050 btismits the amount that asy
be withheld on L0400 gross weskiv carnings to 5%, To determine the maximum
amount that may be withheld pursuant to the earnings withhoiding order, the
$40 withheld pursuant to the wage assignment for support is subtracted from
the $56, leaving $16 as the meximum amount that may be withheld pursuant
to the earnings withholdlong order. ¥For a speclal rule applicable when the
earnings withholding order is on e judg?ﬁg?aigragg%}nquent amounts payable
far child or apousal support, sce Seetisﬁﬂ?ijfﬁgfj‘ The rule stated in
pubdivision (d) of Sectilon 723.03 is reguired to avoid conflict with the
federal Consumer Creditor Protection Act. That act requires that the
amount withheld pursuant to & wage aesignment under Section 470! of the
Civil Code be included in derermining whether any amount may be withheld
pursuant to an zarnings withholding order on an crdinary judgment. See-
subdivision {c} of Sesction 302 of the act ("The term "garnishment' means
any legal or equitable procedure through which the ¢arnings of any in-
divigual are required to be withheld for payment of any debt."). See
Lerter from Ben P. Mshertson, Deputy Administrstor, U.5. Department of
Labor, dated August 2, 1972, on fiie in effice of Gallfornia Law Revision
Commiansion, and Wage and Hour Diviclen opinion letters WH~100, WH-104, and
Whi~112,

Under subdivielon (e}, the amount that could be withheld pursuant
to an earnings withholding order for taxes would be computed in the same
mannetr a8 for an ordinary earnings withholding ovder using the tahle pre-
pared pursuant to Section 723.074 unless the earninge withholding order

for taxes is obtained under Section 723.076.

_5 -



Article 50 dlostrictions on Famings Withholding

§ 723,050, Skandard exemstion

F23.050. (a) As used in this seciion, *avorlable
earnings” for any workweek nieans the earnings of the
judgmmoent debtor for that workweek less the suin of all the
follewing:

{1y The amount that would be withheld for federal
persoasl aneornoe taxes from the same smount of earnings
of a single person who claims no exemptions.

2}y The amount that would be withheld for federal

. social security taxes from the seme amnount of earnings if
earned during the first week of a calendar year by a
person subject to withholding for that tax. -

(3) The amount that would be withheld for worker contributions
to tﬁe Unenp loynent Compensation Disability Fund under Sections 984 and

985 of the Unemployment Insurance Code from the same
smount of earnings if earned during the first week of a
calendar year by a person subject to withholding for that
purpose. .

(4) The amount that would be withheld for state
personal income taxes from the same amount of earnings
of a single person who claims ng -exemptions.

(8} An amount =gual to 30 times the federal minimum
hourly wage prescribed by Scetion 8{u) (1) of the Fair
Labor Standards Act of 1938 in effect at the time the
earnings ure payable.

{h) Except as olherwise provided in Sections 723.030,
723074, 723 075, and 723,076, the maximum amount of the
earnings of o judgmen! debtor in any workweek which
may be withheld purssant to this chapier shall be
computed ns provided in this subdivision.

p—"t

123,071, 123052,

(ﬁiera the available sarninga of the judgment dehror for the workweek dre
legs than ten dollars {$1&), vothing aball be withheld. If the available
earnings of the judgment debtor for the workweek are at least ten dollars
(510) but not wmore than fnrty—five dollars (5453, 50 percent uwf the avail-
able earnings shall be withheld., Vhere the avallaeble earnings of the
judgment debtor for the workweek ave greeter then forty-five dollare ($45),
twentywthree'dollarﬁ {523} piua 25 percent of the avai lable earnings in
exceas of forty-five dollars {$45) shall he withheld. Where the avail-

able earnings of the judgment debior for vhe workweek are ten dollars [
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k:-:rm;;i‘*w" under this
'f;i}'iifé‘ '35 , iraciional
lar (80 fs«m shali be
wts of onedmlt dollar
vioFarg 1o the next

Ladin gt
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el sindst o t;?t:i‘}{* by ile the

TR I ?.1} p’ wathhiele in the
' Jier than a week,
qmvaim* in effect

case o ent
‘:’ﬁ’hw,f} i

0N 5!‘,
; fohats prepare withholding
C e samownt o he withheld from
: 5 for seprogedatative ooy periods,
o a&?}lﬁf; }T’igé,y proscrioe the amountis to be withheld
-aceording to reascosbie eurnings boackets. The tables
prepared by the Judicia! Council pursuant to this
subdivision shall be used to determine the amount to be
withheld in all .cases where the tables permit
 computation of the amount to be withheld,

Comment. Section 723.050 provides the standard exewmption applicable
to all earnings withholding orders othev than orders issued on a Judg-
ment for delinguent amngna*g payable on a judgment for child or epousal

[

support {Sectiong?22.032 cerkain orders for taxes {Saction 723.076).

See also Sections 723.03} (wage amsiguments for support), 723.074 and
723.076 (taxes}. Bee alse Section ¥23.051 {(exemption obtained by special
hardship showing).

Section 723.05) reflects policies simllar to
e et et}

(those underiyn,g Sectins 302 .mrﬁ 323 of the federal Consumer
Credit Protection Act. 18 V.50 §§ 1672-1573 (1979). Thus, in
determining thoe amount of the debtor's carnings subject to
garnishment, under both this section und the federal law, cer-
tain basic amounts withhield pursuant to law are first deducted.
However, feders law zequires the dedection of all amounts
actualiy “required by law to be withheid.” For example, the
wmount potually withheld for [oderal income tax purposes from
the debtor's earnings is deducted in determining his earnings
subject to garnishment ("avala®bie earnings’). Thus, 2 debtor
elaiming a greater number of exernptions will have less income
withheld and therefore more subject to garnishrnent. This pro-
duces the anomalous situation that & debtor with a large family.
and greater needs nev have more earnings garnished than a

single debtor with the sarne gross incormne and with more limited
needs. Moreover, the federal statute does not elaborate upon
what are considered to be “amounts required by law to be
withheid.” To alleviste thete problems, Section 723040 specifies
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the aenmgrey v he dadaered in ditermining tha portion of the
prosr ST BRI suiold lo garcehment available
inig are related 1o the (ypes of deductions
nehos Todesal law; de, they are based on the amounts
w;thc,,m %nr ferders] and state income taxes, social security, and
stute dipaball Ly sUTETOE, wee pardyraphs (11-(4) of subdivision

{2} . Lunrﬂtk Pl %Utmi ecucity tay rate iy 3.83% {(INT. REV.
ConE OF 1454, § 3107}, the state disgbility insorance rate is 1%

: {UneMme. INg 200w § E‘#drl 1. The amount deducted to determine
available carmusg. 18 fixed soeording to a formula and is not
necesserdy the amount aciuslly deducted from the debtor's
earpings. ‘s of the majer benefits of this scheme 5 that it
permiis tablos ¥ be prepared which indicate the exact amount

to be withh=ld irem any given amount of gross earnings. Sub-
division {4} dvects the Judicisl Council to prepare tables which

will be disuributod ro otrioyvers reguived to withhold esrnings. See
Section 723.103(hi. A emplover therefore generally need not make any
computations ouf will siwnly withheld pursuant to an earnings with-
holding order the amcunt listed is the tables provided him.

g{ Both the federal scheme znd Section 722.050 make some pravi—)

bk e PP

J—
. {sions for the eﬁect of mﬁah{m The federal statute, however,
merely provides a floor based on the federal minimum wage.
That is, the federa] statute does niot permit the creditor to
reduce the debtor’s weekly disposable earnings below an
smount egual to 30 times the federal minimum wage. As the
federal minimum wage i3 increesed, this floor is increased ac-
_cordingly. (Under the faderal law in effect on January 1, 1976,
" if a debtar’s dispasable earnings are less than $69 per wcek no
garnishment 5 permitied; if his disposable earnings sre be-
tween $59 and $52, all his disposable esrnings ubove $69 are
subject to garnistanent; if his disposahle earnings are more than
$92 a week, 23 percent of his disposable earnings are subject to
garnishment.} This floor is nol an exemption excluded from

every debtor's earnivgs. 1In contrast, paragraph (8) of eubdivision (a)
provides & basic minimum cxemprion that is always deducted in determining
available sarnings. Moreover, subdivision {b) providea a formula that
precludes withholding less than 55. From 310 to $45 availsble eatnings,
& S0~percent rule is applicsble and, above %45 zvallable earnings, 25
percent of the avallable earninge may be withheld, Cf. Section 723.074
fatate taxes).

Where a wape assignment for support under Section 4701 of the Civil
Code is in effect, the amcunt withheld from the debtor's earnings pur-
suant to such wage assignment 1s deducted from the amount that otherwise
would be withheld pufsuanr to the withholding table prepared by the

Judicial Council on an earnings withholding order on an ordinary money
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judgment, Sas Scotion 72, 03] and Comwent chereto., The amount that

may be withhela purssant To an admindstratlvely {ssued earnings with-
wolding order for raxes whon 4 wuze assipnaent weder Section 4701 of the
+ia epmputad dn the sare mapaer usling the table

Givil Code 1s in offsot
ey - B [ e op o " 4
prepared purawant o Sectfen FO2.0MG0 Bow Sectfon 723.03) and the Com—

ment thereto.

Additivnal amcunts necessary {or support exempt

Lo
sl
[ ]
[
.
]
(W31
—

FEl 05, Facesi s nravided in Section 723,052 and in Article 4
{commencing with Sectionm 723.070), the portlss of his earnings which a
judgment debtor proves le necessary for the support of the debtor or
the debtor's family supported in whole or in part by the debtor is ex~
empt. from levy under thie chapter unless the debt is incurred for per-
sonal services rendered by any employee or former employee of the judg-
ment debtor. Neither the judgment debtor's accustomed standard of
living nor a stendard of living "appropriate to his station in 1ife" is
a criterion for measuring the judgment debtor's claim for exemption

under this sgction.

Commenc. Section 727.05%! s based on the hardship exemption formerly
provided by subdivision (b} of Tformer Section $90.6. However, Section
723,051 makes clear thet this exemptlon is not intended to be used for the
maintenance of g life style appropriaste te the judgment debtor's station
in life or for an sccuatomed standard of living while the judgment deﬁtur
owes money on unsatisfied judgments. Both the Judgment debtor with a
family and one without a family may claim the exemption under Section
723.051. For a speclal provision applicable where the earnings with-
holding order is on & judgment for delinquent support payments, see Sec-
tion 723.052.

Subdivisdion {b) of former Section 690.5 prevented the judgment debtor
from claining the hardship exemptlon 1f the debt sought to be collected
was incurred by the debtor, his wife, or his family for the common neces-
gariea of life." This exception to the hardship exemptlon has been elimi-

nated. Likewise, the limitation of the hardship exemption under former
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Section 6%0.6 to eparnings received "within 30 days next preceding the date
of a withholding by the umpiover under Sectiom 65¢.3" has been eliminated.
Section 723,.05! conitlnues the former excention to the hardship exemption
under Section 690.0 where the parnishment is on a judgment for a debt
incurred for sersonael services vendered by any employvee of former employee

of the judgment dehtor.
SURPROI bt payments

783,052, {a) Ezxceyr aﬁ.prﬂvidﬁd in subdivision (b}, uonly one-half of
the earninge of the judgment debior plus any amount withheld from the judg-
ment debtor's earnlupgs gursuaar to o wage assigrnent under Section 4701 of
the Civil Code i exempt from levy under thig chapter where the earnings

withholding order is a withnolding order for support under Section

m?23.030.

(b} Upon motion of any interested party, the court shall make an
equitable division of the judgment debtor's éarnings that takes into ac-
count the needs of all the persons the judgment debtor is required to
support and shall effgctuate such divisien by an order determining the
amount to be withheld from the judgment debtor's earnings pursuant to the

withholding order for support.

Comment. Section 723,052 retains the substance of the former law
applicable to a wage garnishment on z judgment for dellinquent amounts
payable for child or spousal support. Since the federal limitations do
not apply to such a garnishment (subdivision (b} of Section 303 of the
federal Consumer Credit Protection Act), this case was covered by the
exemption of one-half of the judgment debtor's earnings provided by
subdivision (&) of former Section 690.6. Section 723.052 makes clear that,
in applying the 50-percent-of-ecarnings exemption, the amount withheld from
the earnings of the judgment debtor purauant to a wage assignment for sup-
port under Section 4701 of the Civil Code is included in computing the 50
percent of the judgment debtor's earnings that may be withheld., For exam-
ple, if 30 percent of the Judgment debtor's earnings are withheld pursuant
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to a wage sasigoment focr support, an additional 20 percent may be withheld
pursuant to the earnings withholdiag order on the writ issued on the judg-
ment for delinguent amounte pavehle for child or spoumal support.

Subdivigion (b} mskes the S0-perceat-cf-ecarnings standard provided
by sBubdivigion (a) subject to the power of the court to make an order that
more or less of the eznings of the judgment debtor be withheld where the
earnings withholding crder is on a writ lssued on 2 judgment for delinquent
smounts payable for child or spousal support., Upon the motion of any in-
terested party, the court shall make an equitable division of the judgment
debtor’s eafﬁings bgtweeng'for example, his Eirst wife and childten and
himself and his szcond family. This continues the substance of prior law.
See Rankius v. Rankina, 52 Cal. App.2d 231, 126 P.2d4 125 (1942).

For rules relsting to the priority to be glven a withholding order
for support, see Section 723.030.

Article 4. Earnings Withholding Orders
for Taxes

§ 723.070. Definitions

723.070. As used in this article: '

(a} “State” mesns the State of California and includes
any officer, department, board, or agency thereof.

(b) “State tax liability” meaus a lability, including any
penalties and accrued interest and costs, for which the
state would be authorized to issue (1) a warrant pursuant
to Section 1785 of the Unemployment Insurance Code or
Section 6776, 7881, 2001, 16071, 18906, 26191, 30341, or
32385 of the Revenue and Taxation Code or (2} 8 notice
of levy pursuant to Section 1755 of the Unemployment
Insurance Code or {(3) & notice or order to withhold
pursuant to Section 6702, 7851, 8952, 11451, 16101, 18817,
26132, 30311, or 32381 of the Revenue and Taxation Code.

Comment. Section 723.070 provides definitions for terms used
in this article.

“State” means the state or any agency thereof. Where the
term “state” is used in this article, it refers to the particular state
agency that administers the particular tax law under which
recovery of the delinquent tax is sought. See Section 723.011 (d}.

The definition of “state tax liability” makes this article apply
to those tax liabilities for which a warrant may be iss
pursuant to Section: 1785 of the Unemployment Insurance Code
(unemployment compensation contribution) or Section 6778

" (sales and use taxes), 7881 (vehicle fuel license tax}, 9001 (use
fuel tax), RIS EINEPPER RS, 16071 {gift tax),
18006 (personal income tax), 26191 (bank snd corporation
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taxes). 30341 (cigarette tex), or 32365 (zlccholic beverage tax)
of the Hevenue and Taxation Code or for which a notice of levy
may be given pursuant to Section 1753 of the Unemployment
insursnce Code (unesaployment compensation contributions)
ot for which & notice or order to withhold may be given pursu-
att to dection STUZ (sales and use tax:. 7831 (vehicle fuel license
tax), 8952 (use fuel tux), RN 11451
{private car tax;, 16101 (zift tax:, 18817 (per-onal income tax),
26132 bank and corporation taxes), 30311 {cigarette tax), or
3235;1 (aleohclio beverage tux) of the Revenue and Tuxation
@:01‘. (4N

§ 723.071. Exciusive procedure for withholding earnings for state
tox Hobsdity

723071, This chapter 4o not limit the state’s right to
collect u state tax Lability except that (s} no levy upon
earnings of an employee held by sn employer s
effective unless such levy is made in accordance with the
provisions of this chapter and (b) the methods of
collection referred to in subdivision (b) of Section 723.070
may not be used to require an employer to withhold
earnings ¢f an employee in payment of a state tax
linbility,

Comment. Section 723.071 makes clear that the levy
procedure for withholding earnings of an employee for the
collection of state tax liability provided in the Employees’
Eainings Protection Law is exclusive. The authorization, for
exarnple, to direct orders to third persons who owe the taxpayer
money found in Section 18817 (personal income tax) and
Section 26132 {bank and corporation tax} of the Revenue and
“Taxation Code is limited by Section 723.071. This erticle deals,
however, only with levy on earnings to collect certain state
taxes. The collection of federal taxes is accomplished pursuant
to federal Iaw and cannot be limited by state law. See INT. REV.
Conk of 1954, § 6334 (¢}, As to other taxes not within the scope
of this article, the tax obligation must be reduced to judgment,
and the taxing authorily may then obtein an earnings
withholding order like any other creditor; such order is treated
the same as any other carnings withhelding order, and this
article does not apply.

§ 723.072. Withholding order for toxes; notice and opportunity
for review of liobility before order issued

793.072. (a) A “withholding order for taxes” is an
earnings withholding order issued pursuant to this article -
to collect a state tax lability and shall be denoted as &
withholding order for taxes on its face.

(b) A withhoiding order for taxes may only be {ssued
where:

(1) The existence of the state tax lability appears cn
the face ¢ the taxpayer’s return, including a case where
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2y The sbmbe W &
determined, o provided o the Hevenue and Taxeton

Cade o Unem et Dmurapce {ode, and the

taxpaysr hed ooty Db provesed  szsessment or
deserinination d et svaileble an opportunity to have

the proposed acssment o determination reviewed by
sppropriste ade rutiver procedurer, whether o not

he took advantage of that opportunity,

foy bnoany osse where s state fax Hapility has been
assessed or determingd prior to jemuary 3 JGAJRREE Trnvary ( )
1977 . and the stute determines that the requirements of
subdivisionn (b} may not have been setisfied, the state
inay send a “Notice of Proposed hsuance of Withholding
Urder for Taxes™ to the taxpaver st his last known address
by first-class munl, postage prepaid. The notice shall
advise the tuxpayer thet be may have the assessment or
determination reviewed by agpropriate administrative
procedures end how he may obtain such a review. If the
taxpayer is sent such a notice and requests such a review

‘within 30 days from the date the notice was mailed to
hirn, the state shall provide appropriate administrative
procedures. for review of the assessment or
determination and shall not issue the withholding order
for taxes until the administrative review procedure is
completed. If the taxpayer is sent such a notice and does
not request such a review within 30 days from the date
the notice was mailed to him, the state may issue the
withholding order for taxes.

{(d} A withholding order for taxes may be issued
whether or not the state tax lability has been reduced to
judgment. :

Comment. Section 723.072 provides that no withholding order
for taxes may be issued uniess the state tax liability either
appears on the face of the tuxpayer's tax return or has been
determined in an administrative proceeding in which the
taxpayer had notice and an opportunity for administrative
review. See Greene v. Franchise Tax Board, 27 Cal. App.ad 38,
103 Cal. Rptr. 483 (1972). However, no review of the taxpayer's
tax liability is perrmitted in court proceedings under this
chepter. See Section 723.082.

Few state tax ligbilities are reduced to judgment. Subdivision
{d} recognizes this.

o,

§ 723.073. Provisions governing tax withhelding orders

723073, Fxcept as otherwise provided in this article,
" the provisions of this chapter govern the procedures end
proceedings concerning a withholding order for taxes.
For the purposes of this article, a reference in this chapter to a

"levying officer” sghall be deemed to mean the specific state agency

seeking to collect a stete tax lizbility under this article.
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Commant.  Section 723075 makes clear that the provisions of
this chupter governipg eamings withholding orders are
apphicabic o withbholdicg orders for taxes except to the extent
that this article contains spocial provisions applicable to such
wrders,

G 723,074, Agency hsued withholding order for taxes

TRIHV4. {a) The stale may isel! issue a4 withholding
grder for Laxes under this section 1o collect & state tax
liabifity. The urder shall speeify the maximum amount
ber withheld pursaent to the order (unpoid tax
sling eny penalties worrued interest, and

sl to be withield by the employer
wier sssued obuer this section shell be the
o e owithheld sursuant to subdivision

-

{o} Unless g issser grmount b specificd in the order, the
amount to be withheld pursuant to an order issued under
this section is two tmes the maximum amount that may
be withheld under Section 723.080, except that the state
may require that ten dollars (310) be withheld if 5

¢ the amount of the taxpayer's
earnings iz sufficient that a portion of his earnings would
be withheld pursusnt to Section 18806 of the Revenue
and Taxation Code if such earmings were subject to
withholding under that section but the amount of his
earnings is not sufficlent to periit withholding under
Section 723.050. In deterinining whether the earnings are
sufficient so that a portion of the earnings would be
withheld pursuant to Section 1880¢ of the Revenue and
Taxation Code, the table issued onder thar section
applicable to e single person without allowance for
additional exemptions shall be used. The state shall
prepare withholding tables for determining the amount
to withheld from the earmings of employees for
representative pay periods pursuant to orders issued
under this section. The tables may prescribe the amounts
to be withheld secerding to reasonable earnings brackets,
The tebles shall be used to determine the amount to be
withheld in all cases where the tables permit
" computation of the amount to be withheld,

Comment. Section 723.074 specifies the provedure to be
followed when the state tuxing agency itself issues the
withholding order for taxes. In such case, no application to a
court for the vrder is required. Under an order issued pursuant
1o Section 7£3.074, the employer may be required to withhold
- not more than twice the amount permitted to be withheld
pursuant to Section 723.050 (except that $10 is required to be
withheld in certain instunces where the smount of earnings
would not be sufficient 1o reguire withholding under Section
723.030). The state taxing agency provides the employer with
withholding tables prescribing the amount to be withheld
pursuant to orders issued onder this section, The amount
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S BTCUS LS b L dpphnasi able aust be witinheid
by the employer uoless the order itself specities s lesser amount
or the armount o be withheld s roduced purstant to subdivision
(e} or (d} of Section 723.07% As to the effect of a wage assignment

ety APy .
[R5 S S IR 1Y

for support under Soction 4701 of the Civii Code, see subdivision {e)

of Section 720541 and the Comment rhorvetn,

§ FRIUTH. Nefice fo laxpoyze redeciion in amount withheld

T2I405 (a) This sention appliss o oany withholding
order for tasos issied onder this articte.

by Togerher with the withholding order for taxes, the
state shall serve upon the emplover an addinonal copy of
the urder and 2 notice informing the taxpayer of the
effect of the order and of his right to hearings and
remedies provided in this chapter, Within 3m{days from
the date of service, the emplover shall deliver to the
taxpayer a copy of the order and the notice, except that
immediate delivery shell be made where a jeopardy
withholding order for taxes hes been served. If the
taxpayer is no longer employed by the employer and the
employer does not owe him any earnings, the employer
is not required to make such delivery.

(c) The state shall provide for an administrative
hearing to reconsider or modify the amount to be
withheld pursuant to the withholding order for taxes, and
the taxpayer may reguest such a hearing at any time after
service of the order. If the taxpayer requests a hearing,
the hesring shall be provided, and the matter shall be
determined, within 15 days after the request {s recelved
by the state.

(d) After the state hus made its determination under
subdivision (c), the texpayer may file a claim of
exemption to claim the exemption provided by Section
723.051, in the manner provided in Section 723.105, with
a court of record in his county of residence. No fee shal
be charged for filing such claim of exemption. After
hearing, the court may modify the withholding order for
taxes previously issved, but in no event shall the amount
required to be withheld be less than that permitted to be
withtheld under Section 723.030.

(e} The empioyer is not subject to mny civil ilebility for
failure to comply with subdivisiiz (b}. HNothing in this eubdivieion
limits the power of a court -ﬁhold” the employer in contempt
of court for failure to comply with subdivisioa (b).

 Comment. Secction 723075 requirey service of a copy of the
order and a notice inforiming the employce of the effect of the
order and his right to hearings and other remedies. These

papers sre served on the employer who is required to de::liver
themm to the employee. CF Section 723.104 (ordinary

esrnings withbolding orders). Section 723.075 requires that the

i e



taxpayer first seek adninistrative relief belore he can cluim the
exermntion providet by Section 703031 (hardihip exemption)
- inacaurt proveeding. Not wziha’c&md}ng the hav iismp exemption
proviced by Seetion 733, ﬂ“}‘ Hir’* state taving agency is ennﬂed

v g withbhoigus erder i 411 et not fess than the arhount
pormitted 1o be withheld under Section 723080 ever though
there Lo+ oot heating an the emplovee’™ L th his '
e censar R 3T
Q Garfiigs G D) L0y sunpott e f he “""F‘v‘* ov hrs il f

Subdivision {e) is the same in substance as tha lagt sentence
of subdivision {a) of Section 7231.10k. See the Comment to that
section for & discussion of the comparsble proviaion,

§ 723.076.  Court issued withholding crder for toxes

72346, {a) A wzthkolwmy order for taxes may be
issred pursuat to this sectfon requiring the employer of
the taxpsyer to withhold an amount in excess of the
amount that may be required to be withheld pursuant to
wn order issed undey Section T23.074.

_{b} The stste may, at any time, apdly to a court of
record in the county where the taxpayer was last known
to reside for the issuance of a withholding order for taxes
under this section to collect a state tax lishility,

{c} The application for the order shall include an
affidavit stating that the state has served upon the
taxpayer both of the following:

(1) A copy of the application,

{2) A notice informing the taxpayer of the purpose of
the application and his right to appear in regard to the
application.

(d) Upon the filing of the application, the court shall
immediately set the imatter for hearing end the court
clerk shell send a notice of the time and place of the
hearing by first-class mail, postage prepaid, to the state
and the taxpayer. The notice shall be deposited in the
mail at least 10 days before the day set for the hearing.

(e) After hearing, the court shall issue a withholding
order for taxes which shall require the taxpayer’s
employer to withhold and pay over all earnings of the
taxpayer other than that amount which the taxpayer
proves is exempt under Section 723.051, but in no event
shall the amount to be withheld be less than that
permitted to be withheld under Section 723.080.

{fi The state may issue a temporary earnings holding
arder, which shall be denoked as such on its face, in any
case where the state intends to apply for 2 withholding
order for taxes under this section and has determined
that the collection of the stute tax Hability will be

Jeopardized in whole ur in part if the ternporary earnings
holding order is not issued. The temporary earningy
hoiding order shell be directed to the taxpayer’s
employer and shall regquire him to retain in his possession
or under his control all or such portion of the earnings of
the taxpayer then ot thereafter due as is specified in the
order. Together with the temporary earnings holding

PR 7 e



order, the state shell serve upon the employer an
additional copv of the order aud ¢ notice inforrning the
texpayer of the effect of e ovder and of his right to
rernedies provided in this chapter. Upon receipt of the
order, the employer shall deiver to the tuxpayer & copy
of the arder and nolvie I the tmxpaver i no longer
empioved by the engdover and the cmployver dees not .
awe hivg any carmags, fhe amninyer ig wot required to
sorsty earfungs holding

¥ it is served on the
Wik Ly the cowrl on ex parte

vin i w temporary earnings
vor, Hee state may not
nontis, serve on the wune
smployer anether tempotwry carnings holding order for
the same emplover untess the court for good cause shown
ctherwise oraers. Bection: 7234353 and 723,154 apply to
temporsty earnings holding orders issued under this
section.

antiicat.on o
H i
highd
v}

Ly s e
FRNT P §_5{ T

i

Comment,  Scction 725 8740 provides o precedure sehereby the
Gixing ageney Cape obinin ab order, aiter cowurt hearing, that
requires Fhe employer to withhold all of the employee’s
carnings in excess of the wimount assential tor the support of the
taxpayer and his family. An order may be obtained under
Section 723076 that reguires the withholding of more than the
amount that the stute taxing ageney could require the employer
to withhold pursuunt to wn order issued by the wzency itsell
wnder Seetion 723.074. This grant of anthority is not intended as
a directive that such authority be used generally. This extreme
remedy could be harsh in its application and siwuflci be used
sparingly. The state taxing agency i always entitled to a
withholding order in an amount not less thun the amount
permitted to be withheld under Section 723.050 even though

there is u court heating an the employee’s claim that all of his o)
@ —TATTInES aroexssmiR® for the support of the tuxpayer ase[Ris

family. Provision is made i subdivision (1) of Seetion 723.076 for

a temporary order divecting the employer to hold any earnings

of the employee then or thereufter due. Such orders should he

used only in rare and unusual cases.

§ 723.077. Priovity of orders

723.077.  (a) Subject to subdivision (b), an employer
upon-whom a withholding order for taxes is served shall
withhold and pay over earnings of the employee pursuant
to such order and shall cease to withhold earnings
pursuant to any priomorder except that a withholding
order for support shall be given priority as provided in
Section 723.030. When an employer is required to

e nys
itk

that a supervening withholding order for taxes is in efect.
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i an

(B An emplover shall o Js*;'*'his-c}f SUTIILTS
Pmpgovcﬂ pursuani fe oo witiibolding order for faxes il a
prios withholding order for taes s i

ct, aad, in such
case, the subreguent wethbelding osdor for taxes s
ineffective,

Comment, Sectin sty owith fhe prioriiy a tux

withhelding order is to be sive s with respect to other earnings
withholding arders A 1;t;ngwn Uii“f,qri«}?\%diﬁbl}nbrn}
over uany nrioryorder b e for suppert of another
unﬂﬁu?QWw order for taxes, As tndicated in the Comnment to
Section 723.030, « SUPpor Sser Wiy tker poiority over any ‘
othergurder. This, whera o TIPoTT Mkesy 75 n ~eifoet and s Y
sebsequent tax orcer s rodaived, the aimplover wili continue to
itAfold B suppnr&auuit&eenncun?1vﬁhh"k}nur§uanttotbf
tax order will be reduced by the anount wi h“e, ptthu&ni to
the withholding orde T tor support, Simiarly, wher
isin efeot and (,;:f‘uppo*rm [suerved, the o
takes priovity. See the Comments to Sections 23.03[} ag_zi,/ -
723.050. However, where the prior&rdér 55 [or the collection of @
a debt other than for taxes orfSupport, The tax order displaces !
the priorlorder, and the employer must withhold only pursuant
to the tax order until the tax debt is completely paid. If the
earnings withholding order for taxes is satisfied during the f,av g s
withholding period of the prior jorder (Section 724.022), the sy holdin
employer must then again withhold pursuant to the prioyorder. —
Where there is a prior tax order in effect, the second tax order
is ineffective; the employer may not withhold pursuant to the
second order and must promptly notify the agency which issued
or obtained the second order of the reason for his action. See
Section 723.104¢1}.

Ae to the effect of a wage assigonment for support under

L N

Beetion LTOL of the {lvll Cale, see Sectica TE3.031(6). Ag

indicated in the Cumment 4o cecktion {23.031, s wage assignment for

support under Civii Code Secbion 4705 takes priority over any

earnings withhciding order. Thus, «here a wage assigament for

support is Lo effect and n giubsequent tax order is received, the

employer will contliaue to withhold pursuant to the wage assignment,

and the smount withhield pursuant te the tax order will be reduced

by the amcunt withih=ld pursuant to the wege assignment for supporst.
Similarly, where a tex order is in effect and s wage sesignment for support

iz served, the wage assigiment tesea prloriiy. See the Comments to

Sectlons T23.031 and T23.030.



5 7e3.078 Withheldmg perod; noticy terunating order

sabdtivision (b,
pursuant o @
sonings of the
meh smployee
i« of the ordet.

*me@ wi'iich

s

hhcid
e 2T p.r)yee
ynioyer and
v withholding
o » thye stete has

v Hability will
ving the nme
L 2TIES.

o sichiold pursuant
oA withlho! A SRS ‘5'?‘5; '::hi:‘ smount
upacified w the order s e ;»uw., i Tult o the order
is withdrawn, except thot the order shail automatxcally
toripinaie cne yzar wler the employee s no ionger
ermnployed hv the employer. The state shall promptly
corve on the employsr n netice terminating the
mthhalciim:, order for Laxes if the stete tax liability for
which the withholding order for faxes was issued is
satisfied beiore the ngiﬁyer has withheld the full
amuun: specified in ihe arder, and the employer shall
digcontinue withholding o vmnpham:w with such notice.

gigser g

T
v e b
s qued

1"’-!’?&", H

Tomment.  Nobdivisior et of Sestion 793078 requires the
am;&icy‘cr to withnokd commening ot the sarpe Hme as with any
other order! ¥ Seetion 7200285, Subdivision () provides for a
jeopardy  withihwiding  order  that  requires  immediate
withhe%djng‘ Suph snoorder ﬂhmla se used only in rave and
unusual Cases. ‘;ltbux wien (o7 reguires the employver to
withhold carnings povspend i*:: a wnhhciamg order for taves
until the aimmﬁ sprecified i ahc arm:r fas been paid in full and
provides for a anbice ¥ the fax Hability is satisfied before the full
amount specified in ha order hes been withheld. The notice
required by Scobon 723475 o ik lieu of the notics provided by

Hity

i TN s o .. .

M,_z.grnn_;u, . K o Woaot emrfler termneted by the
cowt, the oo aufwnudcaly ccrnanaics one year after the
eruploevec s no ing““ cr:ployed by the employer, Thus, for

example, 15 the cmplovec i Laidi off but returns to work for the
same amployer within one year from the date of the layoff, the
empioyer mi st withhold pursuent to the support order. On the
other hand, if the empleyee does not return to work until more
than one year from the date he wus laid off, the order expires
at the end of the year, and rothing o withbeld pursuant to the
order when the cmpioves roturng to werk,
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§ 7079, When rocelpt renuired
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§ 723.080.
TR0 berviee of wowdonoion evter for tuxey or of
any other :
CTEEYET B o
_may _be

ol rmipnrent under this
s absiching oraer for texes
) ] ings prepeid, or by

gty autisey : withhelding
grdey for fanoe Drners Wb o reemived by the
emplover, Service ol or the yooviding of, oy other
potice or dosurment reauired 1o be served or provided
under this chepter 11 congection with = withholding
arder for bages is conpiete when the notice o document
is deposited in the ool addressed to the iast known
address of the person on whom it is served or to whom
it is to be provided.

Comment. Soction 723080 provides specizl provisions for
service of notices, documents, and orders under this srticle. This
specu] service provision 1 in liew of the one preseribed by
Section T2

§ 723.051 Forms

723.081. Except lor the forms referred to in Section
723.076, the state shall preseribe the form of any order,
notice, or other document reguired by this chapter in
connection  with  a  withholding order for taxes
notwithstanding Sections 723100 and T23.120, and any
formn so prescribed is deemed to comply with this
chapter.

Comment. Section 720081 rougsires that forms used in
contection with this ariicis he presovibed by the stabe taxing
agency sdministering the parteular tax law except that the
Judicial Counct? prescribes the forms tsed i connection with
eourt issusd orders nicder Section TRLITA,

§ 725082 Review of tox Honility

723,082, Noreview of the taxpaver's tax ligbility shall
be permitted in anv court proceeding: under this
chapter.

Comment.  Section 725082 mskes clear that the court, in a
proceeding to determmine whether a withholding order for taxes
should be modified or terminuted because of hardship, may not
review the taxpayer's tax Habilits.

£ F - -
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§ 723.083. Ekstund of employer’s servics thorge

723,083, 1 the stele deteimines thar o withholding
order fur texas has been {ssued it error or tis! there 8 ne
tax linhility, the stabe mav sefund to the enmpioyee any
amounts deducted by his zmplover nursuant to Section
T23.024.

Comment. Sectipn THL0RI authorizes the steie lo refund the
employer’s service ehavge to the erployes if the withholding
order for taxes is issned in ereor or tere s ao tex dability.

Sk

B 723084, Wow-an o nciice desmed withholding order for tuxes

T23.084. Whers a warrant notice of izvy, or notice or
order to withhcld (refsired to in subdivision [b) of
Section 723.070; is served un ihe empioyey, it shali be
deamcd to be a withhclding avder for taxes if the form
provides rietice oo its faee Daab i {3 to be trested as a
withiwsaing wlor for taxss a0 (o any esrniugs that are
subjert to the provisions of this chenter.

"

Comment.  Seotion 721064 dedis with the situetion where it is
not clear whether au smplovereonployee refutionship exists,
The Warramt, notive of levy, or vutice ur order to withhold may
he sued on the ssuraption the taspas an independent
contractor. However, so that ‘he teapsyer sannst avoid the
withholding by elaiming that he is a0 employes and that his
carnings may be withbold oniy pursenr o an carnings
withholding order, Seetion 7851084 provides that the werrant,
natice, or vrder may regquire thet it be treated as an earnings
withholding .ader o the tagpuver i an rmploves

Artiele 5 Procedurs for Tssuanee of
scarninis Withholding Jeders

§ 723.100. Juditiei Councll authurieed b prescribe practics ond
'y procadyre

723.100. Motwithstanding eny cther provision of law,
the judicial Counecil rmay provide by ride {or the praciice
and procedure in proceedings wide Hhisehapter except
for the state's sdministrabive bhesroos provided by
Article 4 (normmues cing wits Sechon Y8000,

Comment. Arficle 5 outhnes geuerally the procedure for
issuznee and review of an earsings withholding order; however,
Section 723.100 suthorizes the Judivial Counell to provide by
rule for the practice and procedure in proceedings under this
chapter. The state tax ageney prascribes the roles of procedure
for administrative heasings under Article 4 (withholding orders
for taves).

e ok f e
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§ 723.101. Service

723.101. {a) Ap earnings withhbiding crder shall be served upon
fhe employer by delivgry of the order to any of the folluging:

{1} The menaging agent ui person in charge of the branch or
office where the emplcyee works or the office frum which he is paid.

(2) &ny perscn to wham & ecopy of the summons and of the complaint
pay be delivered to muke service on the employer under Article L {com-
mencing with Seetica 416.10) of Chapter b of Title 5 of Part 2,

{(t) Service of an carnlogs witﬁholding order shall be made by
personal delivery as provided in Section L15.10 or 415.20 or by delivery
by registered or certified mail, postage prepald, with return receipt
regquested. When serv;cé is made by meil, service ls completed at the time
the retwrn receipt is executed by or on behalf of the reeciplent. If the
levying officer attempts servlice by mail under this subdivislion snd he
does not recelve & return receipt within 15 days from the date of Qeposit
in the mail of the earnings witbholding order, he shali make service as
provided in Article 3 {cemnenqing with Section 415.10) of Chapter 4
of Title 5 of Part 2.

(e} Service of any notice or document under this chapter may be
made in the seme manner as an esrnings withhelding order. If service ie
mede on the employer after hls employer's return has been received by the
levying officer, the service sheall be made by registered or certifiled
matil, posﬁage prepaid, with return recelpt requested, on the person
designated in the emplcyer's return to receive notices and at the address
indicated in the employer's return, whether or not such address is within

. ¢ Subdivision,
the county. Nothing in thias - ~lbrecludes service by personal delivery

on the person designeted in the employer's return.
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Comment.. Jectlon T23.101 epecifies ihe manuner of service
under this chepter. Although persunel delivery 1s authorized,
it is anticipated that corvience znd economy of service by mail
will result in the geseral use ¢ i3 netiod. Subdivision (b)
regquires personal folivery by tie levying officer where mail service
is apparently ineffective beceuse ; returp receipt has not been received
by the levying officer within 1% days after the order is meiled. As
to gervice of withholding crders for taxes, see Section 723.080.
Subdivision fe) mekes clear that, after tue levyBng officer has
reéeived the employer's retwrn, service c¢f any notice or document
under this chapter is;to be made on the person, and at the address,
indicated in the employer's return. See Sectlons 723.101{c) &nd
723.126(b)(5). See alsc, for exampie, the Comment to Section

T23.027.

§ 723.102. Application for issuance of earnings withholding order

723.102. (a} If a writ of execution has been lssued to the
county where the judgment debtor's emplcyer i{s toc be served and
the time for the return of the *rrit under subdivision {a) of
Section 683 has not expired, a judgment creditor may apply for
the issuance of an esrnings withholding order by filing an
appilcation, in the form prescribed by the Judlcial Council, with
8 levying officer in such vounty whoe shall promptly issue an
earnings withholding order in the form prescribed pursuant to

Sectlions 723.120 and T23.125.
(b} This section does not apply where the earpings withholding

order i8 a withholding order for taxes,

Comment. Subdivision {a) of Section 723.102 requiresa a judgment
creditor to a?piy for an earnings withholding order to the levying

afficer in the rcounty where the order Is o be gerved. As 8 prerequisite

L.



to applying for the =arnings withholding order, the Jjudgment
cre¢itor must have obtolned the issuance of a writ of execution to the
county where the crder li tc be served. See Jection 723.101 {place where

service may be made). For the required content of the application,

see Section 723.121. An earnipgs withholding order shali be promptly
Issued on the ex pavte applicatlen of s judgment creditor. The debtar
may claipn an exemprion pﬁ:guaﬁt to Section 723,144, have such order
modified or terwminated, aﬁd aven recover frow the creditor amounts with-
held and paid over pursuant to such order; but this does not affect the

initisl fssuance of the order. The carnings withholding order will be
effective only if served befoﬁe the time for the return of the writ under
subdiviaion {g) of Sectlon 683 has expired. 3Jee Section 723.103{e).
For apecial prwiai:ong regarding the igsuance of & withholding
crder for taxes, see Articie % {commencing with Section T723.070).

§ 723.103. Service of order and informetion on employer

723.103. (&) The levying officer shall serve upon the dusignated
empicyer all of the following:

(1) The original and one copy of the easrnings withholding order.

{2) The form for the empluyer's return.

{3) The notice to employee of earnings withholding order in the

form prescribed pursuant to Sections T23.120 and 723.122.
(b At the time he makes service pursuant to
subdivision (&), the jewyet oisioer - shall provide the
employer with a2 copy of the employer’s instructions and
withholding tables referred o in Section 723.127 The
Judicial Councit masy wsdopt rules preseribing the
circurnsténces when compliance with this subdivision is
not required.
{c) No earnings withbolding order shail be served upon the employer

after the time specified in subdivision (a} of Section 683 for the
return of the writ of execution under which the order was issued

hes expired.

Y-



Comment. Section 723.103 prescribes what must be aserved upon
the employer by the levying offlicer and when such service must be
accompilshed tc be effective. Service of the esrnings withholding

order must be completed befcres the writ is returnable. See 3Bection

O e
653 {writ mey be made returzable not less thanjzore than €0 days after

its recelpt by the lewying officer).- See siis Jectinn TO3.026(c).
Jection T25.10% reguires that the empliyvsr be suppiied with

a copy of the sarnings withbclding order an! with & notice advising

the employee of the effeci of the esrnings withnolding order snd hla
rights with raspect to the order., The empioyer is required to dellver
these papers o the employee within ten days of service. See Section
723.104. The persco to be served and the maaner of service of the
earnings withholding order snd related documents is specified in

Section T23.161.

§ 723.104.  Delivery of papen ‘o empioyee; amployer's return

793.104. Any empioyer who is served with an earnings
withholding order shall:

(a} Deliver to the judgment debtor a copy of the
earnings withholding order and the notice to employee
of earnings withholding crder within ten days frum the
date of service. If the judgment debtor is no longer
employed by the employer and the employer does not
owe himt any earhinigs. the employer is not required to
make such delivery. 7The enployer 18 not subject 4o any
clvil liabllilty for Telilure 6 compliy with thie subdivislon.
Nothing iz this subdivision limits the power of a court
to held the employer in contempt of court for fallure to
comply with this subdivision.

(b} Complete the empioyer's return on the form
provided by the levging o4ficer and mal it by
first-class mail, postage prepaid, to the levy g oddicewr
within 15 days from the date of service, If the
earttings withholding order is ineffective, the employer
shall state in his employer’s return that he is not
complying with the order for this reason and shall return
the order to the /evy ng officer with the employer’s
return.

..17{57.—-



Comment. Section 723.104 reguires the entpioyer {o deliver to
the employee « copy of the order aid & notice advising the
employee of his rights.

Soction 723.104 abo requires the employer Lo fill out und mait
anemployer's returii 1o He levy ng off.covr whoservesan
earnings withholding order. Such a return st be made even
though the order {s not given offect. See Comment to Section
723.023. If the order is not given effect, the employer must
indicate the reason and returd the order. For the form of the
returh, sce Section 723,126

The last two sentences of subdivision (&) meke clear tﬁat
an employer is not liablé for civil damages if he falls to give
the employee the notice advising the employee of his rights.
The sectlon does not preclude the Labor Comissioner from taking
action wader the Labor Code if ﬁhe employer consistently falls to
give his employeea the notlice he 1s required to deli?er under sub-
division (a). Moreovér,'although the employer is not civilly
lieble, he may be subjlect to punishment for contempt. This would
be eppropriste where the employer fai;s to glve the emplpyee notice
out of malice or willful neglect but would not be appropriste where

t':he employer merely insdvertently fails to give the notice. -

§ 723.105. Judgmeni debtor's cloim of exemption

723.105. (a) A judgment debtor may claim an
exemption under Secticn 724Dst if;

{1) No prior hearing has been held with respect to the
earnings withholding order; or

{2) There has been a material change in
circumstances since the time of the last prior hearing on
the earnings withholding order, -

. (b) A claim of gxemption shall be made by filing with

the levying officer an eriginal and one copy of (i) the judgment debtor's
clain of exemption and (2) the judgment debtor's financlal statement.

(¢c) Upon the filing of the claim of exemption, the levying officar
shall promptly send to the judgments

(c-;e—di‘t:)r by first-class mail, postage prepaid, ull of the
following:

(1) A copy of the claim of exemption.

{2) A copy of the financial statement,

{3) A notice of claim of exemption, steting that the
claim of exemption has been filed and that the earnings
withholding order will be terminated, or modified to
reflect the amount of earnings claimed to be exempt in




the claim of exerption, unless a notice of cpposition to

the claim of exemption is filed with the tevy g officer by He

judgment creditor within 10 days after the date of the

mailing of the notice of claim of exemption.

{(d) Ajudgment creditor who desires to contest a claim

of exemption shall, within 10 days after the date of the

mailing of the notize of claim of exemption, file with the
levyind officer & npotice of opposition to the claim of

exemption.

{e} I thelevyig $cer does not receive a_notice of .
opposiiion within the 10-day period, he shalll” - “the v '
employer ‘ " one of the
following: .

(1) A notice tha! the earnings withholding order has
been terminated if all of the judgment debtor's earnings
was claimed to be exempt.
(2) A modified earnings withholding order which
reflects the srmount of earnings claimed to be exempt in
the cliaim of exemption if only a portion of the judgment
debtor's carnings was claimed to be exempt.
(£} If a notice of opposition to the claim of exemption
18 filed with the levying officer within the l0-day period, the levying

officer shall promptly file the Judgment debtor's elaim of exemption
and financial statement and the notice of opposition to the claim
of exemption with the cowrt clerk snd the court clerk shall set the
matter for hearing, which hesring shall be held within 15 days
after the date the documents are filed with the court clerk

by the levying officer. The court clerk shall send

a notice of the time and place of the hearing to the
judgment debtor and judgment creditor by first-class
mail, postage prepaid. The notice shall be deposited in
the inail at least 10 days before the day set for hearing.

(g) If, after hearing, the court orders that the earnings
withholding crder be modified or terminated, the clerk

ghall promptly tranamit a certified copv of the order to the levying

officer who shall promptly SerWd O

the employer of the judgment debtor (1) a copy of the
modified earnings withholding order or (2) a notice that
the earnings withholding order has been terminated. The
court may order that the earnings withholding order be
terminated as of u date which precedes the date of

hearing. 7). .

QIf‘tie court determines that any amount withheld pursuant to fhe earnings

witbholding order shall be paid to the judgment debhtor, the court may

make an order divecting the persun who bholds such amount to pay it to the

Judgment dekior.,
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(h) If the earnings withholding order is terminated by
the court, unless the court otherwise orders or unless
there is a material change of circumstances since the time
of the last prior hearing on the earnings withholding
order, the judgment crediter may not apply for another
earnings withholding order directed to the same
employer with respect to the same judgment debtor for
a period of 130 days following the date of service of the
earnings withholding order or 60 days after the date of
the termination of the order, whichever is later, , '

(i} 1f an employer has withheld and paid over amounts
pursuant to an earnings withholding order after the date .
of termination of such order but prior to the receipt of
notice of its termination, the judgment debtor may
recover Buch amounts only from the levying officer 4f he stili holda .

EQCh émounts or, if such amounts have been paid over to the Jjudgment

ereditor, _I"J:mr, e judg;men)?__éj_{_gigf_i&g;ﬂ

af the emp]oyerﬂﬂas withheld smounts pursuant to an .

, earnings withholding order efter termination of the order
but hés not paid over sich amounts to the levyingd
odficer,  the employer sh:ﬂ]}aay over such amounts to the

' judgment debior,

{1} An appeal lies from any court order under this section
modifying or terminating an earnings withholding crder. Such appeal )
shall be taken in the manner provided for appeals in the com;rt in
vhich the proceeding is had. An appeal by the judgment creditoer from an -
order modifying or terminating the earnings withholding order d&.s not

stay the order from which the appeal 1s teken. Notwithstanding the

. Laing ov kmau%f__wﬁ Uut Coranas wt&wgﬂ' over
appeal, until Bu‘:hn-.i;iimfa—a‘lfmm 8 set aside or modified,

) g D claiiv of Lxcwpfion 1 wdelr of Ade
order] CASE R shall bYe glven the s effect
-

T - N ol - W B e el

a8 1f the appeal had not been taken.

Comwent. Section "23.1C5 ontlines penerally the procedure for the
heatit}g of a debtor's claims for the exemption under Section 723.051.
Section 690.50 1s not applicable,

A debtor is not Himited as to the time within which he must
claim an exemption. However, unless there has been a material
change in ecither his income or his needs, he may claim an
exemption only once during the period the order is in effect.
See subdivision {a). A similar Hinilation applies to 4 judgment
creditor; if a withholding, order is terminated by the court, the
judgment creditor may not upply for the issuance of an earnings
withholding order directed to the same employer for the same
debtor for 130 days following the date of service of a prior

e



terminated order or 60 davs atter the dale of terminabion,
whichover i Iiter, unloss e onurt orders odhusrwize or there s
a material charge in circwmstances. See subdivision (h).

A claim of evemption is made by the debtor by filing an
original and one copy of his cluim of exemption and
SRR |- inanciul sirtemeni. Subdivision (). For the form
of these documants, st Seciions 723,023 aud 723.124. Upon
roceipt of these docmments, Fhe m%ﬁ wred o Gid.te
copies of the appiiziion and finaneial statement 1o the creditor,
together with a notec of the clann of exemption which advises
the ercditor of the eifect of the cluge, e subdivision {e)

The judgment creditor whe contests the claim of exemption
st Ble a potiee of onposition within 82 days. Subdivision (d).
1f no notice of oppositics Is €ited, the levying vfficer serves on the

cinployer u uctive termibuting the order or, if the claim of
exermption lists an amount e judgment deotor believes should
be withheld pursusei =0 the srder (see Sertlon 723,.123), the levying
Fevvrg OFe ]
. officer atie enployer . wodified order 4in the smount indicated in

the claim of exemption. Subdivision {e}. Service of the notice of
termination or mog@ified order is tc be made on the perscn, and at the
address, indicated in the employer's return. See Sections 723.10i(c)

and 723.126{b)(5). If the judgment creditor's notice of opposition is
filed within 10 days, the levying officer flles the documents with

the court clerk who sets the matter for hearing and notifles both

perties. Subdiviasion {f)}.

After hearing, the court may order that the earnings
withholding order e modified ¢r even terminated. The date
fixed for termingtion of the order may precede the date of the

hea:ing. See subdivision (). The courr may order amounts withheld in
excess of the amount determined to be proper to be paid to the judgment
debtor. See subdivision {9), Where the date of termination is

made retroactive, sn emplover may have aiready withheld and
paid over pursuant 2 the ewnings withholding order prior to
receipt of motice of termunotion. Subuivisionn (§) of Section
723,022 muke: chear that the emplover is not liable to the debtor
" for such amounts, and subd.viston 1) of Section 723.105
authorizes the debtor o recover such amounts from

Che favwr;c,

efbicer 40

editor. Where amcnits save been withheld but not yet paid E Pl by d
over {0 tho)eseshiyr, the employer is required to pay those {2 C““;‘:‘ '

wmounts o the emplovee judgment debtor. See subdivision (i},
CH'I'he procedure for cletming the oxemption provided by Seckion 723.052 is

specified in that section,

Y G~

s i sk s



C ] i g R
a foliuwm;} the EXLHL

Subdiviston {3) continues tre ~aie Lbat ao sppeal may be
taken from the court's oerder allowing er douyive She olaim of
exemption in whole or in zart. e Hection €90.50(m)}.  However,
the rule formerly opyovwided ny She Last swnience of subdivieion {J) of
Section H92.50 that an-appeal Sy the ghﬁugauu creditor prevented
the releaze of the withbeld sarningy of She Sudswend dei Lor 18 not
continued. Under subdivizion g} af Epc*ian TR 105, until

dewdd o, ey ENRTR. 'ﬁhrﬁmw,a.ﬁa wi#ﬁﬁai&h—ﬁ tn»Jt./

guch time ae the gLusiﬂﬂw&&ﬁﬁﬁgﬁﬁﬂﬁﬂﬂﬁ@@ﬂﬁﬁﬁmyduumﬂ-iB set

\QF&;}M; A’ﬁé‘-r &H‘tn;—; Q-F &chula'f‘(m taa Wf’“ e
aside or modifled; the oo Jexga 5nTl be glren the same =ffect‘\‘:___'_,

as if‘ the appeal bad not been taken.

§ 723.3104. |, Findings not required
723106, No fndings shell be cequired in court
proceedings under this chagter,

Commeni. Section 723.106 i comparsble to a provision found
iz subdivision (i} of Section AB).50 (claims for exemption).

§ 72307, limitoticn on  obtoining ouditional  earnings
withholding orders ' )

723.107. f an employer withhoids earnings pursuant
to an earnings withholding order, the judgment creditor
who obtained the order may not cause anotber earnings withholding order

to be served on the same employer requiring him to withhold earnings of
the same employee during the /@ days [ollowing the expiration of the prior
earnings withholding oeder,

Commons. Section 72317 precludes ¢ creditor who has .
obtamed wn egrnings withho! ding nfder which has gone into  /{, be
wwp another ordor TTART TS I -0ay PEROT § geruedd
seiont of his prios “order, The purpose of this

. limitation is to eive siher creditors & /0 -dav neriod durine which
thelir aaru:!ngs wi thholding ordets can e aerved while the

ongmal creditor is )racluuf.d frori: competing with them. The
" original ereditor may apply for the second edrnings w1thholdmg
¢ order either before or after his prior order expires. But service
of the second order an the same employer while the original
order is in effect will be ineffective under Section 723.023, and -
service during the 10-day neriod followinyg expiration of the
= originsl order = pyehitited T Seection 723 107, Even though



the 10-gdey moratvoriuve pericd s violsled, the emloyer
may act pursuant o wiat has beeu served upon him. See
Section 723.154. Of course, after the expiration of the W-day
period, the original creditor i tresrsd like aov other creditor. |

It should be noted thiv cach agency of the state is considered
a separate entily for the purposes = this chapter. See Bection
723.011 (&), Hence, even though one ayeney has been making .
collection, 4 Secons apeney My wWrve ail CUFiNngs withholding
order within the i0-du }T}?is“{: orovided i thes section.

Articie 8§, ‘?0*1 5, Fanployers Datroctions;
Withhoiding Tables

§ 723120, Judiciul Counci! to prescribe forms

723.120. The Judicial Councd shall preseribe the form
of the applications, notices, claims of exeraption, orders,
and other documents required by this chapter and only
such forms may be used to implement this chapter Any
such form prescribed by the Judicial Council is deemed to
comply with this chapter.

" Comment, Section 723.120 requires the Judicial Council to
prescribe the forms necessary for the purposes of this chapter.
Various sections prescribe information to be contained in the
forms; but the Judicial Council has complete authority to adopt
and revise the forms as necessary and may require additional
informatior: in the forms or may omit information from the
forms that it determines is unnecessary.

§ 723.12). Application for earnings withholding order

723.121. The “application for issuance of earnings
withholding order” shall be executed under cath and shall
include all of the following:

- {a) The name and last known address of the judgment
debtor and, if known, his social security number. '
{b} The name and address of the judgment creditor.
{¢) The court where the judgraent was entered and
the date the judgment was entered.

(d} The date of lssuance of a writ of executlon to the county

where the esrnings withholding crder is scught and che date the writ

18 returnsbleindey SJacivsivm (a) a’} Sechuin I3,

{e) The amount sought to be voilected, indicating the
umournt of the judgment, plus additional acerued items,
less partial satisfactions, it any.

{$) "The name and address of the employer to whom
the order will be directed.

The name and sddress of the person to whom the
eld money is to be paid by ‘the lewying otficen

-5



Comment.  Although Sechon 7351

1 21 requires the application
{0 pe exeoul:

 under oath” thic may generally be done by g
statement sgped under penulty of pernury. See Section Z015.5.
The actusi form for the applicaticn s preseribed by the judicial
Louneld, Seo Section F23100, ‘

§ 723.722. Notice of application . ’
723122, The ‘nolice ‘o emplovee o) earnings
withholding oraer” shall intorm the ludgment debtor of all '
of tire following: h )
(i) The uawed employer has heety orfdered to

withhold from the earnings of the judgment debtor the

Cmgemnmn amonnts sliowes by lew, or such other /£

atnounts ax sre gpcciBed in depofder, aad to puy these Imm q
amounts cver fo bhe levving ofiirer for t?ansmittalqto-the parson

gpecificd in the order in paysent of the judement described in the order,
(bt The maxithum amoonts sllowed by law to be '
withheld pursuant to Scotien 723030 on ilustrative
amounts of earnings. :
(¢} No araount can be withheld from the sernings of
a judgment debtor which ke can prove ls nccessary for the support of
the debtor or the debtor's famiiy supported in whole or in part by
the debtor.

(d) If a judgment debtor wishes a court hearing to
prove that amounts should not be withheld from his

earnig:gs because they ere necessary for the support of the debtor or the

debtor'a family supported In whole or in part by the debtor, he shall file
with the levying officer an originel and cne copy of

the "judgment debtorfs claim of sxemption” &nd an

originel sné oné Cupy -~ Y

( of the “judgment debtor's financial statement.” The
notice shall also advise the judgment debtor that the
claim of exemption form end the Anancial statement

form may be cbtainad at the office of the levying ofticer who shall have
the forms available ap his oifles. '

(e} Under Sectfon 300 of the Labor Code, the judgment debtor may
revoke an assignment of wages oy salary to be earned after‘the time of
the revocation unless the acsigmment is made pursuant Lo Section 4701
of the Clvil Code. '

.Comnwnt,_ Tha sctus! form for the notice of application is
preseribed by the Judicial Council. See Section 723.120.

w5d -
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LF':?E’ clein o ST G
helieves should b withne! 1 from hiz esmings each pay
period by kiz smplover pursuani o the sarnings
Mi:.%w olding avdsr,

Wi

prives that the claim of
L;de" outhy,” this may generally be
i foonster ponstt of pegiury. See
Sochmn ,{,{ih,t.». : ! foral {0v the ciai of gxemption is
preseribed b tiu wd:' I Cruned. See Scotion 783,120,

§ 72304 Judgment dehior’s inancial stetement

723.124.  The “judgment debtor's financial statement”
shall be executed under vath and shall include all of the
following information.

‘a} Name, age, and ;-ehnunsi*up of all persons
dependent upon judgment debter’s income.

(k) All sources of the judgment debtor's earnings and
other income and the amounty of such earnings snd other
income,

{¢) All sources and the amounts of earnings and other

income of the persons listed in subdivision (a).

(d) A listing of all assets of the judgment debtor and
“of the persons lsted in subdivision (s} and the value of
such assets.

{e} All cutstanding obligations of the judgment
dehtor,

() Whether any earnings withhoiding orders are in
sﬂ‘ec% for the judgment deptor or the persons lsted in
subdivision (2},

how rnuch the J"*Aw debior

{g) Whether any orders made under Seerior 4701 of the Civil Code

are in effect for the judpment deblor or the persons listed in sub-

divieion fal.

Comment. Although Section 723.124 requires the finuncial
statf:ment to be executed “unduer cath,” this may generai]y be
done by a statement :[Mlt’:d urder r;enalty of perjury. See
Section 2155 The actusl form for the financia, statement is
prescribed by the jtidicial Council. See Section 723.120.
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e amployer to whom

Irent wilk eniured, the
iy E*f‘a*:’ the narae of the

fd Mg deiw oo fususnos of sho wrdt of oxecetion to the county

where rhe esrnones wiihhelding otder !t sough® and vhe date the writ
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gnmmvm amwinit thet mey be withheld pursuant to the
order (the amount of the judgment, pius ﬂdditiomi
accrued items, tess partial ﬁat:ﬁf:ictmm, it any),

) A description of the withholding period and an
order to the emplover o withhold from the earnings of
the judgment debtor the amount required by law to be _
withheid or the amount specified in the order, as the case *

may be, &urirtg susah paﬂm? .
(8} An order in the cmpiover to pay over to the
f@ v’};fmg »vﬂ—gcer at u specified

address the ainount reguired o be withheld pursuant to
the order in the muruer and with'n the Hmes provided
by law.

(h) An order t?ni the ertployer 8il out the

"employer's rewurn” and velurn it by first clags madl,
postage prepaid, W ne e wgd
off i eer et i specifod pddress within 15 days after
service Of the earnings - nreffhf widing ovder,

() Au order that the employer deliver to the
fudgment debtor a cony of the esrnings withholding
order sod ths Tnotice o employse of errnings
withholding order’ witina 10 days sfter service of the
earnings withhoiding order; but, f the judgment debtor
i no longer empioved by the emiployer ond the employer
does not owe hLim any sarnings, the emplover is not
reqidred to make swh delivery.

() The nams and address of the te. qing off icer,

199

Comment, Secricn 723185 wpecilies the informatipn, 1o be
included in the eurnings withhe if;mg vrder. The form of the
order is preseribed by the hodistul Cooneil. Ses Section 723,120,
Special forms are precerited for carnings withholding erders fc}r
taxes. See Spction 72308



§ 743.:26. Ewmployei i seturn

EO R 7= L LS. Yo ag ¥ . 3 £
TELEES, &) The Teriploven’s  rewmien”  rhall be

erecuted undar oath, The forms for the return provided
tg the employer shall state gl gf __tga tollowing

information: e [:§ !

(1} Thederre g aridress o the ¥ "o whom the
form b5 in be returned, _ .

{2) A dirention that the form be muilod to #e levymg offrcer
oy frst-class mail, postage prapaid, no javer thon 15 days
aftev the f;&%ﬁ af service of e caraings withholding
orger.
o {3 xha» namo g addrose of the judgment debtor
snd, i koown, his sociel security ruanbet

(b in adﬁiﬁu"ﬁ the emnlovers rervra form shall
regiire the employer to wupply off of the following
informatiorn:

(1} Whether the jmi ameni debior i now Fmpioyed by
the empioyar or whiwther dns smpioter othenvise owes
him earnings.

&y ¥ the judmnent deblur v employed by the
employet or the empioyer othierwise owes hir earn
the amount of his eeyaing: for the last pey peried and

. length of this gey peiiod.
{3) Whather the emplover {3 prasentiy reguired to

comply with & pricy eernings withholding evder and, if so,
the name of the judginens ereditor whe secured the prier
order, the BRI EEE iscucd such order, the date it was
issued, the date it was serv o, and the mcpirai-inn date of
such order

(&) Whether clie empluver io present’y reguired to comply with an
order made purstint to ection 4701 of che Oiedl Oade and, 1f 8o, the
court which issued woob ords. ant the date 1t vag issued and sny

g 2
other Information fhe Judiclul Council deteramines is needed o
identify the oprder.
51 The name npd addresc ~f thae person to whom notices
to the employer are to he sent. a
. (;'ammerft. hection 725186 specities the irdovmulion to be
v RS I EE | - i
included ir the empioyer’s totien. The farm for the return is
prescribea by the Judinmd Co. stedl. Sea Section 793,120,
Although 5et‘tmr’- {83 525 rooiives the cmpmyer § return to be

Cexeocuted “under cath,” s may wenersily be done by 8
stateent signed under poralt n‘ ey, See Section 2015.5.




§ 722.127. Employer's insto setions and withholding tables

723.127. fa) The juclivisi Counwil shell prepare
“empioyet’s instrucrions” for =inplovers and revise or
supplement these instructions to reflect changes in the
law or rules reguizgking the withholding of earnings.

(b} Except to the exten? iliat thay are included in the
forms required to be provided to the employer by the
levying officer,  the Judicisi Connnl shell publish

and provide to the levylng officers coples of -the employer's
instructicns and the withhoiding tables adopted pursuant
to Section T23.050.. _ o

Comment, Section 723.127 requirés the
preparation of - employer’s imstructions that provide the
employer with the information he needs to comply with the

W, 1 R provides the employer with a copy of the
empioyer's instructions with the curnings withholding order.
See Section 723.103.

§ 723.128. Judgment creditor's notice of opposition

723,128, The "judgment.creditor‘a notice of opposition to the
claim ‘'of exemption" shall be eiecnted under cath and ahall include
all of the following:

(a) The name and last known address of the judgment debtor and, if
known, his soclal secucity number.

{b) The name and addréss of the judgment creditor,

{c) The date of maziling of the notice of claim of exemption.

(d) The amourt of the ludgment debtor's claim of exemption which
the judgment creaditor claims 13 not exempt.

{e) The factual and iegal grounds for the judgment creditor's oppo-

sition to the claim of exemption.

Comment. Section 723,128 specifiea the information to be included
in the judgment creditor's notice of opposition to the claim of exemp-
tion. The form is prescribed by the Judicial Council. See Section
723.120. Although Section 723.128 requires the nakica +v
be executed "under oath," this may generally be dome by a statement
aigned under penalty of perjury. See Section 2015.5.

..:i}g -



Article 7. Administration ahd Enforcement

§ 723.150. Rules

T23.150. The Judicial Council shali adopt rules for the
administration of this chapter, including rules prescribing
the pay period or period. to which various forms of
prepaid or deferred earnings are to be allocated and the
method of computing the amount 1o be withheld from
such forms of earnings under Section 723.050.

Comment. Section 723.150 requires that rules be adopted for
the administration of this chapter. Such rules inciude specific
requirements regarding the treatment of various forms of
prepaid and deferred earnings such as, but not limited to,
comimissions, bonuses, retroactive pay increases, vacation
benefits, prepaid earnings, advances, and draw account
payments.

§ 723.151. ligison with federol administrator

723.151. The Judicial Council may perform all acts.
required by the Administrator of the Wage and Hour
. Division of the United States Department of Labor as
- conditions to exemption of this state from the earnings
garnishment provisions of the Consumer Credit
Protection Act of 1968 (15 US.C. Secs. 1671-.1677),
including, but not limited to;

(a) Representing and acting on behalf of the state in
relation to the Administrator of the Wage and Hour .
Division and his representatives with regard to any matter
relating to, or arising out of, the application,
interpretation, and enforcement of the laws of this state
regulating withholding of earnings.

(b) Subrmitting to the Administrator of the Wage and
Hour Division in duplicate and on a current basis, a
certified copy of every statute of this state affecting
earnings withholding, and a certified copy of any decision
in any case involving any of those statutes, made by the
Supreme Court of this state.

fe) Submitting to the Administrator of the Wage and
Hour Division any information relating to the
enforcement of earnings withholding Iaws of this state
which he may request.

Comment. Section 723.13] authorizes the Judicial Council to
do whatever is required by the federal administrator to obtain
and maintain a state exemption from the eamings garnishment
provisions of the Consumer Credit Protection Act. A similarly
broad grant of power as that contained in the first paragraph of
Section 723.151 is found in Government Code Section 2521¢
fcounty participstion in Economic Opportunity Act of 1964).
Subdivisions (a), (b}, and (c) are based on the language of 29
Code of Federal Regulations Section 870.55(a}, requiring the
state administrator to act as Haison with the federal
administrator.

-5



§ 723.152. Froudulent withholding by employer

'723.152. If an employer withholds earnings pursuant
to this chapter and, with the intent to defraud either the

¥

nt creditor or the judgment debtor, fails to pay
withheld earnings over to the levying officeq

the employer is guilty of a misdemeanor,

Comment. Section 723.152 is based on Labof Code Section 227

(failure to make agreed payrents to health, welfare, or similar

f

und).

§ 723.153. Employer not to defer or accelerate payment of
arnings

723.153. {(a) Nc amployer shall defer or accelerate

‘any payment of eanings to an employee with the intent
. to defeat or diminish thejcreditor’

ights under

. earnings withholding order issued pursuan
procedures provided by this chapter. , L
- {b} If an employer violates this section, the judgment

creditor may bring a civil action against the employer to
recover the amount that would have been  withheld.

and paid cver pursuant to this chapter had the -
- employer not violated this section, The remedy provided

by this sut:division is not exelusivz.

Comment. Section 723.132 mukes clear that an emnployer may
neither defer nor acceierate vayment of eurnings to an
employee in an attempt to avoid compliance with an earnings
withholding orcer and specities the measure of damages in case

of a violation.

§ 723.154. Remedies of judgment creditor; limitation of
amplover's liability

723.154. () If an employer fails to withhold or to pay
over the amount he is required to withhold and pay over
gununnt to this chapter, the j;.‘lgment creditor ma

ring a civil action against such employer to recover
amount. The remedy provided by this subdivision is not
exclusive. '

(b} Notwithstanding subdivision (a), an employer
who complies with any written order or written notice
which purports to be given or served in accordance with
the provisions of this chapter is not subject to any civil or
criminal lability for such compliance unless he has
actively participated in a fraud.

-S8-
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Comment.  Section 723004 suthorizes suit by a creditor
against an emplover toth where the emplover fuils to withhold
properly and wheve he fails to puy over wnounts withheld. This
remedy is independent of the procedure provided in Chapter
2 (Sections 717-T23) of thiz puart, and Section 723.134 makes
clear thut wp piaacntel proceedings under Chapter 2 are not a
prerequisitc to st by the treditcr against the employer.
Whether or notb the court can order the employer to withhold
and payv over in & Chapter € proceeding is 4 matter not dealt
with in the Employees” Farnings Protection Law.

Subdivisiont (b}, makes clear thae an emplover is protected
from liubility where he compiies with an order or written notice

T xluch appuears proper an il tace. Occasionally, through

mistake, inadvertence, or even delibsrate miscondutt, an
employer may be sent an order or notice which appears valid
but which has heen ynproperly obtuned or served. For

ERAInpIe, 8 CEOAITor Touy s vl the fcday moratorium on
service of a second earnings withholding order. See Section
723,107 and Comment thereto. The amployer is not required in
such circumstances to go beyond the document itself and is not
subject to liahility where he complies with its directions and is
not actively participating in a fraud. The remedy of the injured
party in such a case is to proceed ugainst the persan who

falsified the document or who improperly obtained-?d
the documentor Caumdd i Fo be mmahﬂ‘eﬁ( be SMV&Q.

This section also makes clear that, where an employer is
complying with a prior order, he is not liable for failing to
comply with + subsequent valid order—-even though the prior
order is in fact invalid—urtless he s actively participating in a
fraud.

GOVERNMENT CODE
§ 26750 {(added).

Fee under Employees' Farnings Protection Law

‘_SEC.'g. Section 26750 {8 added to the Government Code, to read:

26750. (2} The fee for serving en earnings withholding order -

utnder the Employees' Earnings Protection Law, Chapter 2.5 {commencing
with Section 723.010) of Title 9 of Part ? of the Code of Civil Procedure,

~59-



including but not limited to the costa of nostage or traveling and for
performing all other duties of the ievying officer under that law with
reapect to such levy dg afy doliscs ond 1100y cents {$6.50).

{h) No additiunn% fees, vosrs, or cxoenses may be charged by the
levylng officer for performing als dutiew uwndaer the Employééa' Earnings
Protection Law, Chapter Z.° {comsencing with Section 723.010) of Title 9

of Part 2 of the Code of Covil Procedure.

Commient. Seciion 26750 pruvides for n one-tlme fee of $6.50 for
performance of the levying officer's duties under the Faployeesa' Earnings
Protection Law, Lodn of Oivi}l Procedurs Sections 723.010-723.154.

Labor Code
§ 300 {amended}. ‘'Woge assignments

SEC, 9 Section 300 of the Labor Code, as amended by Chapter 1516
of the Statutes of 1974, is amended to read:

- 300. (a) As usede in this section, the phrase
“assignment of wages " includes the sale or assignment of,
or giving of an order for, wages or salary,

{but does not include an order or assignment made pursuent to Section
4701 of the Civil Code, '

{b) No assignment of ; er order fer wages or salamy,
earned or to be earned, shalt be /s valid unless alf of the
lfollowing conditions are satisfied

44} Suek (1} The assignment is contained in a separate
written instrument, signed by the person by whom the
said wages or salary have been earned or are to be earned,
and identifying specifically the transaction to which the
assignment relatcs s and .

by (2) Where sweh the assignment of; er erder fer
wages or satary is made by a married person, the written
consent of the husbend or wite spouse of the person
making suel fhe ussignment er erder is attached to sueh
the assigninent er erdes; und . No such consent is required
of any married person (i) atter entrv of a judgment
decreeing his legal separation from his spouse or (i) if the
married person and his spouse are living separate and
apart after entry of an interlocutory judgment of

. dissolution cf their marriage, if a written statement by the
person making the assignment, setting forth such facts, is
attached to or included in the assignment. -

4o+ (3} Where sueh the assignment or order fer yages
or sedary is made by a minor, the written consent of a
parent or guardinn of seek the minor is attached to suek
order er. Hw assignment ¢ and .
- (DO -




1) Where seeh the wssignmoent of o erder for
wages o sdeer 15 wde by a person who is unmarried or
who is an adult o whoe is hoth muaarried and adult, a
written statement hy the person making seelk the
asstgninent oF esder | setting torth such facts, 15 attached
to or included in seek fhe assignment o= erdess |

43 750 Noooother  wssimmment ey seder  exists in
connectton  with the <me transaction or - series of
transaetions und o wnitten statement by the person making
wbedy Lhe wssigniment ee erdes to that effect ; is attached
therete fo or inclided thesehs; and o the assignment .,

B (68} A copy of seeh v the assigrinent er erder and
of the writien statement provided for in subdivisien <)
keseof paragraphs (2:, (4}, and (5), authenticated by a
notary public, shall hwve been i filed with the employer,
gccompanied by un itemized statcment of the amount
then due to the ussignee ;.

(Z!pfeﬂdeé-fha%akmehmﬁe At the Hme the
assignment is filed with the employer, no other

. assignment er erder for the peyment of any wages es
slary of the emp]oyee is subject to payment; and no
SRR lcvy on cxeeution earnings wztb}mldmg
order against said his wages or salary is in force. Any vatid
nvignment; when filed in aceordance with the previsions
eontained herein; shall have priosity with respeet to nny

filed nsignment or order or subseguent

lovy on execeution: Any power of altomey
6 assign or colect wages of selary shall be reveenble ot any
time by the maker theveof

(¢} A valid assignment of wages in effect at the time an
earnings wvtft.ho!dmg order fs served suspends the
operation of the earningy vwithholding order untif after the
end of the pay period during. which the earnings
withholding order s served. Thereafter the employer shall
withhold from the emplovee s wages or salary pursuant to
the earnings withholding order without regard to whether
the assignment remains i effect.

Ne assigament of; or erder for wages or sadury shall be
valid uslesy ab the time of the melong thereok suel wages

or salary huve been camned; excopt for the necossitios of
Hife und ther only to the person or persons furnishing such
neecessities of life direetly and then only for the ameumt
needed to furnish sueh necessities:

(d} Under any assigniment of ; er erder fer wages o
salery to be eerned , a sum not to exceed 50 per centum of

-the assignor’s wages or salary ; and net te exceed 86 per

eentum of the nonEners wakes or salary; upen the ehewmg
Ehat sueh wages or salaty are neceswary for the support of
Mo mother; futher; spouse; children or other members of
hin family; vesiding in this Btate and supporied in whole or
n p&rtby his laber; shall be withheld by, and be collectible

-bl-
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from |, the wssagner’s ornplover af the time of each payment
of such waeges or Eéih
SR BN |
fed P nl E"Hp[

or shedt be 5y entitled to rely upon the

staterneits ol ot b the written statuinent provided for in

s sty (o wind dok boseot puragraphs (2), (4), and
£y of wiuﬁ'{,.n Tafoin A w *’u ol the hu_esx;h* of i ingt biring
inter the truth t)muu!,, wid the e,_fz‘p Gyer shail incur no
Lability whatsosver by roasan of any pavinents made b}f
hirn to an assifice oidor any esigonmeni er epdes; 111
reliznce upon t i]é et so stated,

(] At asssgnmient of wages to be earned §s revocable at
any fame by the maker thereol Any power of attorney to
asstgn or colfect wages or salary & rovocable at any time
by the .rm,kw thereof No revocstion of such an assignment
gr pewer of attorniey is effoctive as (o the emplover until
he receives written notice of revocation from the maker,

(g} No assigninent of o esder for wages or salesy
earned or to be earned, shed be is valid under any
circumstances ; if the wages or salary earned or to be
earned are paid under a plan for payment at a central

_ place or places established under the provisions of Section
204a of this eede . .

th) This section shelt does not apply to deductions
which the employer may be requested by the employee to
make for the payment of life, retirement, disability or
unemplnyment insurance premiums, for the payment of
taxes owing from the employee, for contribution to funds,
plans or systems providing for death, retiremnent,
disability, unemployment, or other benefits, for the .
payment for goods or services furnished hy the employer
to the employee or his family at the request of the
employee, or lor charitable, educational, patriotic or
similar purposes.

(i No asstgmment of wages or salary shall be valid
unless at the brne of the making thereof, such wages or
salary have been earned, except for necessities of fife and
then om’y to the person or persons furnishing such
necessitics of life directly and then only for the arnount
needed to furnish such necessities.

Comment. Section 300 s azmended to make the section
consistent with the ¥mployces' Earnings Protection Law .
{Copk Civ. PROC. § 723010 et seq.).

Subdivision ¢a). Subdivision (a} makes clear that the
shortened phrase “asstgnment of wages” continues prior law us
to the kind of instrument dealt mth in this 5ect10n)

rand ciarifie& the relationship beiween Sectioun 300 and Civil Code See-

tion 4701 {(wage aseignment for supporc),

AR



Subdivision (bi. Varagraphs D through r’th of subdivision
(bt contipans Feieraihy wilhod!t kst g fve oliange provisions
formerly contuned i Secrion SXL A seatenee has been added
to puragraph (2 o oo whe oy Hoedted cxcephon from the
reguirement ' of xpmw.! corsenit. Farseranh [T continues
without substenative t UL G rvision formerly containen i
Seciion 300 exoent ths! foprner roferonee to the attachment
or levy on exeontion sgalr ' ¢ oy a.zim, is replaced by 2
referenoe o o oo i orier to conform to tht‘
procedure nrevy Farnings Profection
Tavw, ape bl i pUhatv Gt wage asagnments
has Becn supen o paragrapn L7 apd subedivision (e}

Sepbefivisis o) Snsbicision oo vlurifies the refationship
behween u vaba. wage oo and a sabseguently served
earaing: wiihholding order. Where o wage assigmnent 5 in
effect snd an cornirgts owaithibolding order i served, the
amnployer shell nut withhiol pursuant (o the order until after
the end of the payv period during which the orcer was served.
Thus, the wage asagument s, in oftect, given an exclusive
preference for that pay ger:‘nd und the debtor s given an
opportunity tg put his affairs in order. Such action may include
revoking the wage assignment as to uncarned wages pursuant
to subdivision {,i). Even where the debtor revokes the wage
assignment prior to the end of the pay period (but after receipt
of an earnings withholding crder}, the operation of the order is
suspended until after the current pay period. Hence, the debtor
is afforded an opportunity to retain his unesrned wages for the
current pay period enly. After such moratorium, the earnings
withholding order bas a priority over the assignment if the
latter remains in effect. The unlimited preference formerly
given to an assignment of unesrned wages or salary is not
continued because this prefercence would permit a judgment
debtor to give preference te one creditor and to defeat the
claims of other creditors who seek to collect on their judgments
under the Employees’ Farnings Protection Law.

Subdivision (d). See the Comment to subdivision (f).

Subdivision fe;. Subdivision {e; continues the substance of
a provision formerly found i Seetion 300 and extends the scope
of the farmer provision to cover the statement provided for in
paragraph (2} of subdivision b}

Subtivision . The first sentence of subdivision (f), which
makes an assignment of unearned wagtes or salary revocable at

ot
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the amount of unearned wagzes or salury that could be assigned.

The former S)-percent linsitation on the amount of wages or
salary that can be assigned has beens continued in suhdivision
(d}. The tormer 23-pereent “hardship” limitation has not been
- continued because subdivision (f) permits the person making
the assignment of wages or salarv te be carned to revoke the
assignment at any time. Thus, where an assignment becomes

_gg_.



too onerous, especially after service of an earnings withholding

order, the assignmoeitt nay hoe revoked. The delayed preference

given the earnings withhoiding vrder under subdivision {e) will

generally require persons having judgrents, including support

orders, to use the procedure provided in the Employees

Earnings Protection Law—-rather than Secticn 300—to enforee

their judgments; but 3t avoids comlict between wage

assignments aud orders issved pussuant to the Employees’

Earnings Protectuisn Law. :

CBL Subdivisions {(p). (h), and (1}. BSubdivisivas (g}, (h}, end (1) continue

without substantive change provisions forrerly contuined in .
Section 300. It should be roted that the inapplicability of Section

300 to the deductions veferred to in subdivision (h) means not

only that camplisice with the Jorzaliies (nd limitations

provided in Section 300 is not reguired buit also that Section 300

provides no spueial preferenses tor soch deductions.

1

Welfare and institutions Code

§ 11489 {technical amendment}

SEC. 0. Section 11489 of tie Welfare and Institutions
Code is amended to read: ' '
11489, After judgment in any court action brought to
enforce the support obligation of an absent parent
pursuant to ﬂfé provisions of this chapter, a wet of
exeertion muy be itsved againgt onethulf of the earaings
pnd ne elaim fer exeraption shall be effective ugainst the
enforeement of sueh writ of exeevtion: the court may |
order an assignment ol wages oursuant to Seetion 47G1l of the Civil Code .

Comment. Section 11489 has been amended to conform to
changes made by Chaper 2.5 (commencing with Section
723.010) of the Code of Civil Procedure and Civi: Code Section 4701.

See Code of Civil Procedure Section 723.03f and the Comment thereto.

Transitional Provisions

SEC. [).  Any levy of a writ of exccuiion againat the earnings of
an employee pursuant to Section 682.3 of the Code of Civil Procedure that has

been served on the employer prior to Januay), 1977, shall be
given effect after the operative date of this act to the same
extent as it would have been given effect had this act not
been enacted, and the law in effect prior to the operative
date of this act shall govern such levy. No earnings
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withholding order xerood purcusts i thas aet o o c.‘i:uf”-f‘ Jzﬂu{&!ﬁ' 4
1977, shak be cdvea ane obfoet diciie b posied that a levy
made prrstant be w0 ekecebos agnios? the carnings
of an employ » has bery siven offert and any earnings
- withholdiuy ovdey woevcd w0 w cmplover dering the
nericd sueh o lesy o e D it e melfootive.

O para v rete

Sec 2, This vt siasll woone cpeoatve on Jorwary f,
Y et the Faciciad L;._mris.:"?,‘\’
the ctate agencies
concerned with Article 4 {ceramencing with Section
j~~\ 723.070) of the fanplovess' Burninogs Proteciion Law, and
anl _}Pry'fj _the court clerks;shall, prior to that dats, do whatever is :
ﬁ‘lpf“*‘ff_ /" “necessary so that this act may pecome operhve on January 11977,

Comment. - The operative date of this act is delayed untll Ja nuary
1, 1977 to allow sufficient time for state and local public officials
and the public to become familisr with the new law and to
develop the necessary forms and procedures,

|

Mandated Local Costs Provisions

SEC. [3. Rotwitharanding Seotion 2231 of the Revenue and Taxation
Code, there shall be no reimbursepent pursuant to that section nor shall
there be san wppropristion mede by thiz mct becsuse gulf-finsncing avthors
ity ie provided in thie act o cover such cosis.

Partial Invalldity

SEC 1bh. If any provisiosn of this act, or the spplication
thereof to any person or circumstance, is held invalid, the remsinder
of the act or the application of such provision to cther persons or

circumataﬁces , shall not be affected thereby.



