#D-39.200 4/19/78
Memorandum 78-23
Subject: Study D-39.200 - Enforcement of Judgments (Comprehensive -
Statute--Exemptions) S .
Attached to this memorandum is a draft of Chapter 7 of the Enforce-
ment ‘of Judgments Law relating to exemptions which has been revised to
implement decisions made at the Aprll 1978 meetlng. Several exhibits
are also attached and are referred to below. ¥ou should note thatﬁﬁany

sectlons have been renumbered from the ptior draft.

Preliminary Text

This material has been revised in response to decisions made at the

. Apg;lfmgeting and editorial suggestions made by several Commissioners,

§ 707,110, Claimant

-~ This section has been recorganized. Subdivision (c) has been added

to recognize the spouse's exemption right. We have deleted provisions
permitting a spouse or dependent of the debtor to claim exemptions on
the debtor's behalf because of the complications that would arise should

-the variouys claimants disagree.

§ 707.150, Waiver of exemptions

" 'This provision has been revised in accordance with a decision at

the April meeting.

§.j0?.160. Exemption rights of married persons

The staff has reviewed the exemptions to determine which exemptions
need adjustment in order to equalize the position of married debtors
vis-a-vis unmarried couples. Section 707.160 has been revised to pro-
vide both spouses a set of exemptions except in the case of the home-
stead exemption which, if the substance of the existing law is con—
tinued, provides a $30,000 exemption for a head of a family and a person
over 65 and a $15,000 exemption for all other persoms. Sectiom 707.160
permits each spouse to claim an exemption for a cemetery plot, a motor
vehicle, household furnishings, jewelry, tools of a trade, deposit
accounts, and life ingurance loan value, subject to the value limita-
tions stated in the variocus sections. The spouses would also be able to
claim the total exemptions for retirement benefits, unemployment bene-

. fits,. disability and health benefits, worker's compensation, aid, and
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relocatlon benefits. The exemptions for life insurance benefits, per-
sonal Injury awards, and wrongful death awards atre based on .the need of
the family and can be claimed by either spouse.

Subdiv1sipn (a) of Section 707.160 raises a question concerning the

hfairness of permitting a nondebtor spouse to claim exemptions out of

.pqmmunity property without regard to the amount of separate property of

. the nondebtor spouse which is not liable. For example, if the money

judgment (not for necessaries) is against the husband, the husband's
separate property bank account and any community property bank acecount
would be subject to execution, but the wife's separace property "bank

account would not be 11able. Should the wife be able to shield all of

“het separate property (pursuant to the community property laws) and also

rgpouse’s exemptions in community: iproperty be ‘diminished to the extent

claim exempticns in the community property? Or should the nondebtor

“'that such spouse has separate property of the same character? This:

would haveé the ‘effect of ‘treating the .nondebtor spouse as a debtor for

‘the purpose of determining ‘exemptions. If the: debt of the debtor spouse

is incurred for necessaries during marridgée, tho g@parate property of

the nondebtor spouse is liable once the community property 1s exhausted.

. Civil Code §§ 5121, 5132. The basic policy of the exemption laws is to

provide for the support of the debtor and his or her family. These

policles are consistent; bnnce 1t would not be inappropriate te con-

_ sider the nondebtor spouse 5 separate property in determining exemption

"claims as to communlgy proporty.

§ 707.180, Traclpg
The portion ¢f this provision giv1ng the debtor the choice of the

manner of tracing has been delzted in accordance with a decision at the

. Apri; megting.

§ 707.210, Exenptions from tax liability

It was decided at the April meeting to remove the referernices to
particular sections in the Revenue and Taxation Code and the Unemploy-

meiit Insurance Jode from this provision, which supersedes Section

:690.51. ‘We found foiur warrant provisione 11 recently enacted laws that

“are not listed 1a Section 690.51 of existing law, presunsbly because of

oversight. -Se& Rev. & ‘Ta¥. Code §§ 3202 {state property tax--added in



1977), 16071 (gift tax~-added in 1977), 38541 (timber yield tax--added
in 1976), 40161,(energy resources surcharge tax--added in 1974).

The staff has examieed the eollection ﬁrovisions of the following
tax laws in the Revenue and Taxatlon Code: Property tax (Sectlcn 101},
aircraft tax (Section 5301), livestock tax (Section 5501), sales and use
taxes (Section 6001}, motor vehicle fuel llcense tax_{Sectlon 7301}, use
fuel tax (Sectiop 8601), vehicle license fee (Sectioe ip?01}J private
car tex_(Sectioq 11201), insurance tax {Seetion 12001:)4_,E inheritance tax
(Section 13301), gift tax (Section 15101), personalﬁincome tax (Section
17001), bank and corporation tax (Section 23Q91},hcigarette tax (Secticn
30001), alcoholic beverage tax (Seetion BZOOi),.timber yileld tax (Sec-

... tion 38101), and energy resources surcharge (Sectiom 40001).

. The different tax laws vary in the number and type of procedures
tt}rou_gh___yhieh they may be enforced, but some _.t_:_ax_es may be enforced
through eqyzof ;he available erocedures. A debtor may bé,?%ﬂ#ir?d to
give security for the collection of the tax. See Section 8951 tuse fuel
;;exle_ Many sectlcns provide for the assertion of a lien on the debtor's
- property, or, perhaps Just real property. See Sectlon 18881 (personal
;chmehtex)i_ The agency may lssue and serve a notice to w1thhold See
ﬁ?eegioﬁil&&l? (personal income tax). The agency may issue a warrant and
. deliver it to a levying officegr for levy. BSee Section 16071 (gift tax).
The,egeqey may simply seize and sell.property ehere a delingeeney_has
_;exigted<fpr a_brescribed time. See seetion 7891 (vehicle fuel license
:gaﬁ), _The agency may bring an action and enforce the judgment ie the

. magﬁer of any other money judgment. See Section 14321 (inheritance
tax). .The sections cited are attached as Exhibit ] to this memorandum.

Under existing law, exemptions (other than the homestead exemption

as discussed below} do not apply against the state when tpe state agency
elects to use the notice to,withheld_rather than the warrant procedure.
See Greene v. Franchise Tax Bd., 27 Cal. App.3d 38, 1ﬁ3 Cal. Rptr. 483
(1972)--copy attached hereto as. Exhibit 2. The staff does not believe

. .that the difference in procedureerjustifies the denial ef exemp;ions
.. yhich may be needed for the support of the tax debtor and the debtor's
‘family. It . was stated in Greene that the Franchise Tax Beerd generally

employs the notice to withhold procedure to collect small tax debts to
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“avoid the ddditional expense that would result if the warrant procedure
were uged. Id. at 44. 1t is interesting that the notice of levy pro-
*Giﬂed‘hy Unemployment ‘Insurance Code Section 1755 (see Exhibit 1), which
’cdfrésponds to the notice to withhold under the Revenue and Taxation
Code, is listed in Section 690.51 along with the warrant provisions
(see, e.g., Unemp. Ins. Code § 1785 in Exhibit 1),
"It has'been held that the general exemption laws are not applicable
‘against the state or a cdunty or city seeking to collect taxes., Morri-
“'gon v. Barham, 184 Cal. App.2d.267, 272, 7 Cal. Rptr..442 (1960) (ad
il 1galorem tax 'on homesteaded property); Rev. & Tax. Code § 2192.1.
However, 1if the tax law givesiithe tax lien the effect of a judgment
lien, the tax lien does not ‘have priority over a prior recorded declara-
“tioh of homestedd. - Curtis v. County of Kern, 37 Cal. App.3d 704, 706,
113 Cal. Rptr. 41 (1974) :(céllection of personal property -tax liability
"by dssertion of tax lien against real property)y Rev. & Tax., Code -
821914, ‘
) " The staff is of the opinion -that' the enforcement of property taxes
justifies:dn exception to the éxemption laws when-the taxed property is
: ﬁsoughtﬁfd-be reached. This principle is analogous to enforcement of a
© tiortgage or other favored lién. -In all other situations, however, we
- believe the policy reflected -in Code of Civil Procedure Section 690.51,
“which’digkes exemptions applicable against certain state enforcement.
" Brocedures, is more sppropriate, -We see no reason to hinge the applica-
“tion of ekemption’ laws upon the enforcement.procedure selected by the
taxing ‘agency or upon'whether the tax:is being enforced by the state as
*7*dpp058d to a local public entity..: Accordingly, subdivisions: (a) and {d)

re

it of draft Section 707.210 -have been tentatively revised to apply exemp-
' tions:- to all tax -debts (except property taxes asserted against the
- “iproperty ‘taxed) regardléss of whether a state or local tax is being
" enforced, - - o
R ‘The' Commission” may want to consider. some other approach.  The
exemption laws could be made completely: inapplicable to the collection
‘of “tax debts; This approach prevails in several states; such as I1li-
© i noidy Maryland, Missouri, and South Carolina. See Vukowlch, Debtors’
- Exémprion Rights/ 62 Geo. L.J. 779, 859 ni498 (1974)..-Section 10(a)}{1)(iii)




of the Uniform Exemptions Act similarly provides a blanket exception in
such cases. Or a more limited set of exemptions could be prescribed.
Federal law provides a restricted set of exemptions from the enforcement
of a federal tax liability. See I.R.C, § 6334. These exemptions include
necessary clothing, fuel, furniture, provisions and personal effects not
exceeding 5500 in value, trade and professional implements worth $250,
unemployment and worker's compensation benefits, child support payments,

and some federal retirement payments. In the Recommendation Relating to

Wage Garnishment, 13 Cal. L. Revision Comm'n Reports 1703, 1710 (1976),

the. Commission recommended that an earnipgs withholding order for taxes
issued by the state should be restricted by the standard wage garnishment
exemption, If the state desires to withhold a larger amount, under the
recommendation, a withholding order would have to be obtained from a
court. It would be consistent with this approach to provide that, if a
tax agency obtains a judgment, only am amount of property necessary for
the support of the debtor and the debtor's family would be eieﬁpt

' Sublelsion (c) of Section 707.210 has been revised to provide that
the taxing agency serves as the levying officer in a situation where no
levying officer is involved. Thils generalizes the practice of the
Department of Benefit Payments under Unemployment Insuratce Code Section
1755. The notlee to withhold and notice of levy procedures do not
provide fer'any notice to the debtor so the period should run frowm when
the debtor receives actual notice of the selzure. As an alternative,
the tax laws could be amended to require the taxing authority to mail
notice to the debtor.

Under existing law, there are several procedures through which a
debtor may contest the summary assessment of the taxing authority. The
debtor may post bond, request an administrative abatement of the assess-
ment, sue for a refund, or seek injunctive relief. See Tarlow, Criminal

Defendants and Abuse of Jeopardy Tax Procedures, 22 U.C.L.A. L. Rev.

1191, 1197-1205 (1975). However, since exemptions do not currently
apply to the notice to withhold procedures, these remedies are unavail-
able for the assertion of an exemption claim. It is better to provide a
special rule for making exemptlon claims at the same t1me that exemp—

tions are extended te such enforcement procedures.
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The staff does not believe that it is appropriate at this time to
attempt a comprehensive review of the tax collection procedures. How-
-ever, it should be noted that'at least one form--seizure and sale--has
- not found favor with the courts. Revenue and Taxation Code Section 2951
permits the seizure of any of the debtor's’ property to satlsfy property
taxes . dile on unsécured property. In T.M.- ‘Cobb Co. EL_County of Los
.Angeles, 16 Cal.3d 606, 547 P.2d 431, 128 Cal. Rptr. 655 (1976), the

court stated that the seizure provision did not violate due '‘process on

the: ground. that' the debtof was given no notice and opportunity for an
administrative hearing prior to’seizure, ‘but that the property could not
‘be ‘sold without an opportunity for ‘& prior- ddministrative heiring. The
same :case also held that a prior perfected security interest is entitled
to priority over:the tax lien. :See also Chrysler -Credit Cergl'gi;'
Ostly, 42 Cal. App.3d 663, 117 Cal. Rptr. 167 (1974).°

§ 707.520. Cemetefy blot

Subdlvision (c) has been rev1sed to provide an exemption for one
plot since in the case of marrled debtors this number will be doubled

pursuant to Section ?07 160

,§.10?.530.. Moto;_vehiclﬁ; proceeds

Subdivision (a) has been revised in accordance with:a decision at

the April meeting, - Subdivision (b) has been revised to permit the
automatic, exemption of proceeds in the case of married debters,
§ 707.540. Household - furnishings

The amount of this exemption has been raised from $300 to $500 in

accordance with a decision at the April meeting.

Tentatively, Section 707.160 doubles the exemption for household
furnishings.  Lf spouses live separately or are legally separated, the
one:household exemption may be insufficilent. ‘However, spouses should
not be able to move apart im an-attempt to protect a ‘greater amourt of
property. It may be desirable to limit the two household exemptions to

legally separated persons.

;§‘f0? 570. Tools of trade o

' This exemptlon is not doubled for spouses unless both spouses are,

engaged in the same or different trades. If only one spouse is engaged
in a trade, the exemption is not doubled.
—fm



§ 707.580. Deposit accounts and money

~The staff suggests that, in view of the doubling of exemptions in
the case of married persons, this exemption be changed from $2,000 to
$1,000,

§ 707.590. Deposit accounts in whlch social securlty payments are
directly depasited - . oo

Subdivision (b) has been revised in accordance with a decision at
the April meeting. This subdivision, which continuves existingslaw
‘provides an automatic exemption of $500, if one actount-holdér is'a -
designated récipient &f social security payments, and $750, if two or -
more are designated recipients. This is not in confliét with the
spouse's exemption right§, However, since subdivision' (c) provides an:
additional claimed exemption for all funds derived from social security

payments in the account. -

§ 70?:600 ' L1fe 1nsurance

SubdiVLSion (b) has been revised.

At the April meeting, the Commlssion requested ‘the staff to deter-
nine the manner in which the loan value of an unmatured life insurancé
'policy may be reached Nq California decisions have beén found which
decide this isste. In Uﬁio; Central Life Ins. Co. EifFlicﬁéf, 101 ¥ 24
857, 862 (9th Cir. 1939), cert. dem. 307.U.S, 641, it was assumed,but:

" riot decided that the cash sutrrendét value:-could:be reached under Cali-
fornia ‘law. In Im ré Driscoll; 142 F. Supp. 300 (5.D. Cal. 1956); the
loan value of a life insurance policy was found to be exempt in bank-

ruptcy because the annudl premiums were-‘less than $500. . The loan and

" cash surtender values of Aonexempt life insurance may be reached. in

‘bankruptcy. See 4A Collier on Bankruptcy 4 70.23 {l4th ed. 1976).
““However, Section 70(a)(5) of the Bankruptcy Act permits the bankrupt.to
preserve the policy by paying or securing to -the trustee the amount of
the cash surrender value within 30 days after that value has been deter-
tined. :

" The general rule is said to be that. thei-right to obtain a poliey
loan 1s a personal right to the deBtor and is not subject to the reach
of -créditors unless the' debtor makes.an ‘@pplication: for the loan. - See

Annot., 37 A.L.R.2d 268. However, cases from different states ifollew no
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particular pattern. In some cases, the cash surrender value has been
protected because of a laék of an appropriate procedure or the failure
of the creditor to select the appropriate procedure. The result may
also depend on the phrasing of the state's life insurance exemption or
upon factors such as whether the insured or his estate is the benefi-
clary or whether the insured has reserved the rigﬁf'to change benefici-
aries. See Riesenfeld, Life Insurance and Creditors' Remedies in the

United States, 4 U.C.L.A. L. Rev. 583, 587-88 (1957). 1In New York and

several qther’states, it is clear that the value of an unmatured policy
may be reached through a creditor's bill, a motion to compel the debtor
to turn the policy over to a receiver, an injunction to préﬁent the
insurance company from paying to the debtor and for the appointment of a
receiver, and supplementary proceédings. §g§_Coheh, Execution Process

and Life Insurance, 39 Colum. L. Rev. 139, 142-49 {1939). California

supplementary procedures are based on the New York procedures and so
should provide an adequate remedy although it is conceivable under
existing law that the courts might follow the personal right cases and
shield loan value by judicial fiat. The intent to permit creditors to
reach loan value should be clear enough under the draft statute since it

exempts loan value only to the extent ¢f $5,000 to $15,000.

§ 707. 616 Retirement beneflts

At the April meeting, an obJection was made to the reference in the
prior draft of this sectlon to retirement benefits under "the Internal
Revenqe Code of 1954, as amended by the federal Employee Retirement
Ihcome Security Act‘ofﬁiQ?&‘(Pub:nL No.'934406) and by the Tax Reform
Act of 1976 {Pub. L. No. 94- .455).," This 1énguage was drawn from A.B. 1969,
which is currently before the Legislature. “As amended in the Senate on
March 16, 1978, A.B. 1969 limits the exemption of self-employed retirement
pians to the amount which is exempt from féderal income taxation. In
view of the fact that the Legislature i1s currently considering this
exemption, the staff believes it would be inopportune to recommend the
.complete exemption of self-employed retirement plans. We have drafted
'Section 707.610, however to implement the Commission decision at the
April meetlng and have deleted the specific reference to the federal

provisions.



§ 707,620, Unemployment benefits and contributions

This provision has been revised to provide an exemption for strike
benefits and to completely exempt unemployment and strike benefits after
payment.

The staff is uncertain whether the Commission's decision to recom-
mend an exemption for strike benefits was intended to apply to all
strike benefits or only strike benefits which are recelwved when the
employee is ineligible for unemployment benefits, Unemployment Insur-
ance Code Section 1262 provides that a person is not eligible for unem~
ployment compensation if he or she stopped working because of a trade
dispute. It appears that quite a bit of judicilal effort has gome into
interpreting this section. If the employee voluntarily left work be-
cause of the trade dispute, benefits may be denied but, if the employee
was forced to leave, benefits may be avallable, The distinction between
a voluntary strike and a lockout is not always clear. There is also a
general policy against duplication of payments, but it is not known
whether this applies to strike benefits received by an employee who can
otherwise meet the requirements for unemployment compensation. See
generally 1 B. Witkin, Summary of Califcrnla Law Agency and Employment
§§ 60-76, at 685-98 (8th ed. 1973}.

§ 707.630. Disability and health benefits

Subdivision (a) of this provision has been revised to completely
exempt disability and health benefits after payment, subject to the

exception provided in subdivision (b).

§ 707.650, Damapes for wrongful death

This provision has been separated from the life insurance and death

benefit exemption as directed by the Commission.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel



Memorandum 78-23 . Study D-39.200
‘ EXHIBIT 1

'REVENUE, AND TAXATION CODE

§ 7891, Authorisation; grounds; austio; property liable
Whenever afiy distributor 13 delinguient in the payment of the
license tax, the Controller or his authorized representative may forth-
with collect the license tax due in the following manter: The Con-
troller shall seize any property, real or personal, of the distributor,
and thereafter sell the property, or a sufficlent part of It, at public

auction to pay the license tax die together with any penalties, Inter~
*estandanynostsincurredonamntofﬂaeseizureandme.

(Added byStats1941 c. 37, p. 568, § 1. AmendedbyStatslm c
814, p. 2732525.) -

-v-

88951, Authority to require; - deposit; amount; nﬁeoasd sale;
publio or private sale; surplus =~ - |

The board, whenever it deems it necessary to insure comlallanne

with thix part or any rule or regutation adopted under this part, may

requireé any user to deposit with 1t such securjty am it may determine.

_ 'The board may sell the security at public sale # it becemes necessary

so to do in order to recover any amount dite undéf this part. Notice

of the sale may be setved upon the person who deposited the security

personally or by mail in the manner prescribed for service of notice of

a deficlency determination, Securlty in the form of a_ bearer bond

tasied by the Untted States or the State of California which has a pre-

valling market price may, however, be sold by the board at private

- mile at a price not lower than the prevalling market price thereof.

. Upon any sale, any surplus above the amount due shalt be returned to
the person who deposited the security. -

{Added by Stats1941, ¢. 38 P53, § 1. 'Amended hysuts 1945, c.
753, p. 1439, § 5.)

.8 14321 . Issunycs; umanmle

At any time after two years from the rlata ,of gny. decedent’s
death, the Controlier. may have & writ of execution issuedfor the en-
forcement of any order, decree, or judgment fixing tax m resper:t to
any trensfer made by the decedent.

{Added by Stats. 1943, ¢, 658, p. 2318, §1}



§ 18071, lssumnte by cantrolier; iform; asffect; levy and sale

At any time within three years after nny person I delinguent in the pnyment
of any amount herein required to be pold, or within thtee years after the lant
recording of & notice of atate tax len under Bectlon 18083, the Controiler or hin
authorized reprementative thay iasne s warennt for the enforcement of any llens
and for the collection of any smourt tequired to be pald to the state veder this
part, - The warrant shall be directed to any sherviff, marshal or constable and
shall have the wame effect am n writ of execution. The warraat shall be levied
apd sule made pursuant to It ir the same manner lll.d witl; tha same pffect as o
: Jivy of wwd w sale prirdirant (o a-writ of éxecition,

{Amended by amu.;n‘n. o, 481,.p. —— § 41, openw"c July. l, !ﬂlﬂ.)

PR . Tis sl !'7 " L) R

L. Withhel: .:mu, smm. Iaty.! mmm

The. Frunchise Tat Doaet! muy by Hots, sereed personally or By 'regiuteml mall,

" require aniy emnloyer, peeson, officer. nr department.of the atate, potitieal sutdivinion

of agency of the, tate, lnelutling the Rogents of the Dolversliy of Cyliforniv, @ efty
omﬂnd ‘inder a . ' frechaldera’ chintter, of 8 politiend bosly pot n aulxdivislon
or spetey of the state, baving i thelr possesslon, of uuder thelr ctmtml any credits
or gther personal property or othior things of vilae, ht-!ougln: ton tupnyer or to
¢ + + pnemployer or person who hag folled to withhold and transuit Amounts due
pursunnt o * * * Hection 18215 or 1RA1K, to withhold, from xuch crodits or other
petsonal property or other things of value, the rmount of any tux, interest, or penal-
ties dur from the tu:munr or the amount of any llnbillty incureed hy nu:h emplnm
o persion Pob Tithire to withbolt ind transmit abgountn due from 1 taxpayer wmior
this part and to tranamit the wmoiit ‘withbeld to the Frnnehinr '.l‘u Board nt such
thimen nl 1t may deslgnate E

(hmeriz 4 18807, milded by atatn.uua. e 059. n mm, s 1. Amelldea! by Btais 1083,
‘.70, p. 201, 1 1; ‘Btate. 101, . 213, p. 4651; Rtatn 1953, e. 484, g, 1731, § B, oft. May
1, 1063; 'Btats1967, ¢ ‘543, p. 1608, § 14 el’f May 30, 1057, Hemumbered § 18817,
-cnp waptded Iy Bints 1711 El.ﬂl.m.. [>8 m&d § ]75 umm. . Pec, B, 1971,
mure Jan; 1, 191'2.1 : P

l Iﬂ!. I?lrl’nthn ul tnnmmut. pmu-u; nmlt ce e
' " Teetof lecf;ml lpcmﬁw Juty a4, 1918._ . -

" ll any um;er !alln to pay any tax, interest or penalty Immogd under thin
© et at’ the time ‘thil It becomea dile and puyablé, the ainptint thereat, Including
.. pearitlen and Fnterest, topether with any. costs i adetlon therets, sball thereupon
be a porfected and onforcealle state tax lien, ypon sl property ‘amit rights to
property whether renl ot jersonnl, tanglble, or intanglble. Inclading alt atter-
lbwhul propesty asd righin to property, belongink to siuch persoi snd locuted

im the state. Huch llen shall not mntlmm for mote than 10 years unless recorded
or flled as provided In this soctlon.

For the purposes of this scetion only, “due and parable” means the date a
returt I regquired to be fited, without regard to any extension of Homwe, without
payment of the amount die, or the date an asscssment made under this part be-
comes fingl, whichever Ia applicable,

(b} With respeet to real property ot iy riglits thereln, at any ﬂhe nﬂer ereation
of the flen lmrqmnt to m:bdiviaton (n}, the Franchise Tax Roard may tecord in
the etfice’ of the county recorder of the cotinty 1n which R‘!IE‘]! renl property s
Jpentedf & Notice of etate tnx Yew an kperiFidd:- In nubdivisien ). - - -

-'Hie lien ereated by :ubdixlnlm (a) ilnli ot he ulid agaiust the Hsht, tlt!e oar
Inhtut ol:

(1) A suceessor In lnterest of the tnxpnrer withnut l:nnwledga of the Ileu,
{2) A bolder of & securlty Interest; )

i3) A mechanle's llenor; or
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(4) A judgment llen ereditor, '
where such right, title ot isterest was acquired or perfected prior to recurding of &
notice of rtate tax Hen ax provided ln this subdivislon,

{©) With respeet to personnl property, whether tongitile or intangible, nt any time
after crestlon of the lion pursnant to subdivirion {a) the ¥ranchise Tax Board may
tile n notice of state thx Lien with the Secretary of State purswant to Chapter 14.5
A{commenclng with Reetion 72204 of Divislon T of Title 1 of the Govermment Code,

The Men crented by subdiviston (m) shutl not be valld ms to pereomal property
apuinet: - ‘ )

{1} Tho holder of A security Interest therein whose interest |8 perfecied pursuant
to Bection 0303 of the Uiiform Commercial Code prior to the time the notlce of the
atnte thx Hea is fled ax herehis provided;

. {2). Any person, other than r persor Hable for the tax, whb arqtitees kla Interest

iz the property utder the law. of this state withoit knowledge of the llien or who
‘perfecta hily intetest I accordnnce with the inw of thix state prior to the time that
the nothce of strée tax len Is fHled with the Recretury of Ninte; :

(31 A buyer In the ordinnzy cowwe of husinvee, as dbfned In subdiviston 19) of
Bertton 1201 of the Unlform Commerclat: Code, who, under -Beetion 8307 of auch
code, would take free of & security Intorent created by hix seiler; '

(4) Any persen, other thap a perses linble for the tax, who, notwithstanding the
prior flling of the notlee of state tax llen:

(A) Is & holder In due eourse of a pegotisble tnatroment, as defined tn Bectlon
A2 of the Uniform Commwrelai Code ;

tB) lu n holder to whom n pegotislie durement of title hies béen duly negotlated
as provided in Section T#N of the Uniform Commerelrl Code;

* (CH I8 2 bowa fide purcharer of n security, &5 detlnei 1o Sectlon 8302 of the
Uniform Commerelal Code; : _

(D} Is 2 purchoser of chattel pnper, au Jdefised Iy Nectlon HO5{1}b) of the Unl-
form Commoercini Code, or g tostrament, &« defined In Section 910G(1HLE of auch
:Dd!h who glves new vrlue and takes pomscasion of 1t Wi tle ordlusry course of

tinkness ;

{E) 1a n helder of n pusrchuse money sectrity interest, an defived in Sectlon 0107
of the Unitorm Comtnerciul Uoe ;

{(¥) 1n & collecting bank Bolding « security Interest In ftesas betng collected, sc-
companying documents gnd procesds, pursunit to Seetlon 4208 of the Uniform
Comnmerclal Code:

(G) Acyidres a security Interest ta o deposit aceoint, as defined n Heetlon B1006(1)
e} of the Euiform Commeteint Code, or ln the beweflclal intervst in » trust or es-
tate;

(H) Acquires any right or jotercst ln letters of credit, advices of credit o mon-
ey

{1 Acquires without actual knowledge of the state tax Yfen n security lotereat in
or n clatm In or under any palley of Inmurance Includlisg unearsed premiums ;

) Acynlres any right or Interest In property subject to n certificate of title
statute of anctber jurlsdletion under the Iaw of which indication of o securlty In-
terent on the certificate of tite Is requived 5% a condition of perfection of Buch
srcurity intercet ’

(1} The siotler of stute tnx Nett recorded or filed pursunst o subdivislon () or
{e) shall Include the nume ung test known noileess of the porson llable for the tax,
tire amount of the tax, n atnterment thnd the inx ghatl e & Hen npon all rest or
personal property sl rights to property, wlonging ti such person, and o statement
that the Fravehjse Tnx Hoaed hns complled with nll the provislons of this part io
the computntion aril lovy of the amount axressed.

(e) Any Hen atising pursuast te thls sectlon shaii continue for 16 yearn trom the
date of yecording or Hllng of n botice of state tnx llen pursuntt to subdivislon (b)
or (e}, nnloxn mooner relvancid or othetwise dischuirged. The Hen may, within 10
yeara from the date of the recording or Hliog of the potice of state tax Hen or

.!; : 3



within 10 years from the date of the lnst £xtenslon of the Hen in the manner here-
in provided, be extended by recording or filing n new notice of state tax lien in the
office of the county recorder of any county or with the Becretary of State an pro-
vided In aubdivision (b) or (o), and from the time of such recording or Eling the

llen shall be extended for 10 yenrs unless sconer released or otherwise discherged.

R | ¢} thwil:hntandln; the provisions of Bections 688 and 688.1 of the Code of Clyil
Procedure, In the event the taxpuger (s g party to an action or mpeeial proceeding in

- which the taxpayer may hocome entitled to property of o money: jadgment, u lien
erepted pursnant to subdivicion (s) shall extend to the taxpayer's- eause of action
aod any Judgment o favor of the taxpayer snbsequently procured In-such action
or procecdlng. Notice of such a len shall be glven to all partles who prior thereto
have mude an appenrance ir the yetion and to J\adgment creditors who prior there-
to have been granted n tlen or an onier permitting interventioi nnder Eectinn f88.1,
of the Code of Clvil Procedure. Such lien ahall have priority from: the tlme of
filing of the potice In the action. No compromise, dismissal, set:tl“emunt or satis-
feetion whail be entered into by or bn behaif of the taxpayer with eny other party,
Bewor or Intervenor in the nctiok without the conment of the Franchine Tax Bonrd
uttless the lles b sooner satistled or dischnrged. The jndlze or ‘derk of the court
shail endorse upon the jndgment recovered Josuch ictlon ‘or proceediiy o state
ment of the existence of the lien, the time of the Tilng of the nptiee In the actlon,
snd the place where entered, aod any abstract lasued upon the judgment shall con-
tain, ig addition to the mutters aet forth iy Sectlons 974 and 885.1 of the Coide of
Civil Procedutre, a statement of the lien In favor of the Franchive Tax Hoard,

(g Any len, nnd any rights or caumes of xetipn under auch lien, heretofore re-
corded In any county purstiaat to former Boctlen 18583 or fhiod with the Becreinry
“of Btate pursusnt to former Bectlon 18882.5, shail continue In full force and elfect
‘for & period of 10 years from the date of last recordatton or fUing or cxtension
thereof und may, within such period of 10 years, be further extended In the manpet
provided for In subdivision i} of thix sectlon. bpon recordation or filing of an
axtension, the llen shalt have the mume effect ne a Hen filed pursubct to this sec-
tlon. Buch exterdded lien shnll have the same priorlty dn It nrlslnall: had under
the law In dffect prior to Jnnunry 1, 197R,

{Added by Btdln 1977, ¢ 481, p. —, § 40, opecative July 1, 1078



UNEMPLOYMENT INSURANCE CODE

¥ 1708, Marvios of notlos of levy; deties of persons ssrved

If soy persott or emiploylhg unit is delinguent in the puyment of any contributions,
petinition or Interest provided for in this divislon, the director may, bot later than
three years after the payment became delinguent or within 10 years pfter the lust
ontry of a Judgment under Article 5 (commehelpg with Sectica 1B16) of thix chapter
ot within 10 years after the lant recording or flling of a notlee of state tax len
uhder Section 1703, colivet the dellnguency or enforee any llens by ety served elther
persouaily or by certified mail, 1o all persuns baving in their possession or under
their eontrol any eredits or, with reapect to & bank or savings and Joan sssoclation,
other personal property beloeging to the dellnguent person or emploring unit, or ow-
{ag auy debis to such person or employing unplt wt the thme of the receipt of the
notice of levy. Any person upon whoin & levy hus been served having in his pomses-
slon or under hia control auy credits, or with respect to a bank or savings aud lsan
assoclation uther personal property, belonging to the delinquent person or employlng
unlt or owlng any debts to such person or employing unit at the time of the receipt
of the levy, sbali surresder such credits or other personal property to the director
or puy to the director the amovnt of any debl owing the delingquent einployer within
flve duya of setvice of the levy, Any such person Ll possession of any credits or
other persons! property or owlug any debta to the delinquent person or employing
unit who surrenders such credits or other persondl propuerty or payw such debts ow-
ing tbe delinguent person or employiag unit slinil de discharged Irom any obligation
ot lizbliity to the delinguent persos or viploying ubnit with respect to the eredits
or personnl jiroperty surrendercd or delis pald to the director. IT the levy Is mude
o & depouly or etedits or other personal property In the possession or under the con-
trol of & bank or suvings und loau nasociation, the notlee of ievy shall be delivered or
malled to the branch or office of auch bask or savings und lonn assccintion ut which
auch deposit is carried or at which such credlis or personal property 15 beld,
(Amended by Biats 17, o 481, p. ~——, § T4, operative July 1, 19718)

1911 pmendinent operative July 1, IN8,

§ i788, Warrast for snferosment of lens; direted te sheriti; sttect; tevy and
s

It any wmount sequlred to be pald under this division Is not paid when due, the
ditector or his unithorlzed refiresentative may, not later than three years after the
puyment became delinguest, or within 10 yeurs after the Enst entry of a Judgoent
unddsr Article B of this chapter ur within 10 yeam sfter the last recording or {lling
o' & fiotiee of state tax ten undee Neectlon 1703, Imsve a warrant for the enforcement
of sny fichs and for the cotiection of any amount required Lo be paid to the state
under this division. The wurrent shall be directed to any sherlff, marshal or cot-
stable and shall have the snme effect as a writ of excration. The warrant shall be
levied and male htade parstant to 1t in the same manner wnd with the ssme effect
as & levy of and n sule pursuant to n writ of cxecution.
(Amended by Btax D77, ¢ 481, p. ——, 1 73, operative July 1. 1878)

1917 amendmen? operative July 1, 1978,
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38 REENE v, FRANCHISE TAX Bn.
27 C.LA.3d 38; 103 Cab Rpir. 4x%

[Che. No. 107, Fourth I3ist,, Div, e, Aug. 3, 19721

SHIRLEY GREENE, Plainii®? and Appellant, v.
FRANCHISE TAX BOARD, Defendant and Respondent.

SumMMaAny

The trial court entercd tudpment denying a faxpeyer’s claim of exemp-
tion as to amounts withheld from her wages for unpaid income iaxes due
for prior years under an order of the Frinchise Tax Board issued to her
employer pursuant to former Rev. & Tux. Code, § 18807 (now § 18817}
{Superior Court of San Diego County, No. 324442, Franklin B. Orfield,
Judge.}

The Court of Appeal sffirmed the judgment of the trial court, pointing
out the plain language of Code Civ. Proc., § 690.51, permits the filing
of an exemplion claim where ihe board issues a warrant for collection
of taxes bot does not refer o statutes giving a tax collecting ageney i
authority to issuc an order to withhiold. The court took the view a statuie
permiliing a delinguent faxpaver to exereise a claim of exemption, when
the state ncts o collect unpaid taxes, teads to Himit the power of the stale
i coblect taxes, und must be strictly construed, In rejecting the taxpayer’s
clabm the statute viokited due prucess, the court noted the tax debt had
been acknowledged by her returns under penalty of perjury and thus no
hearing was required to establish (e validity or the amount of the claim.
(Opinion by Ault, 1. with Brown Cernid), P. J, and Coughlin, 1..*
CORCULTInE )

e -

*Retired Associate Justice of the Court of Appeal sifling under assignment by the
Cheinnan af the Judicial Couneil,

LAug. 1971
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HEADNOTES
Classifed to McKinney's Digest

(1s, 1b) Taxatlon § 458(9)u}—Income Taxes—Collection of Dellnguen-

(2)

»

(4)

cles.—The triaf court properly denied 4 taxpayer’s cluaim ol exemption
as to an amount withheld from her wages for unpaid income taxes
for prior years by order of the Franchise Tax Board issued to ler
employer pursuant to former Rev. & Tax. Cwle, § 18807 (now
¥ 18817). Code Civ. Proc., § 690.51, is the only statute making the
state subject to such an exemption and it applies, by its cxpress
terms, only when & warrant is issued for the collection of taxes and
not when the board issues an vrder to the cmployer to withhaold the
amount due. The stalate permitting a delinguent taxpayer to exercise
a ctaim of cxemption, when the state acts fo colblect unpaid taxes,
lends to limit and impair the power of the stste b collect taxes, and
must be strictly censtrued.

{See Calyur.2d, [ncome Taxes, § 49.]

Statules § 171 —Consequences of Particular Interpretation—hnpair.
ment of Prerogatives of Govenunent.—In exercising the power to fevy
and collect taxes, the state acts i its sovereign governmental cupacity,
and, since laws that tend to limit sovereignty are strictly construed,
the liberal principles governing the construction of exemption statutes
are not applicable to unpaid taxes.

Statutes § 171—Consequences of Particular Iferpretation-—{impair-
ment of Prerogatives of Government.-—A statute will noi be construed
to impair or limit the sovereign power of the state to act in its govern-
mental capacily and perform its governmental functions on behalf of
the public in general, unless such intent clearly appears,

Taxation § 488(%)(s)}—Income Taxes—Collection of Dellnguencies,—
The withhalding of amounts due for delinguent persona! income taxes
from a taxpayer’s wages under an order of the Frunchise Tax Board
pursuant to former Rev. & Tux, Code, § 1HEO7 (nuw § 18817, did
not violate either provedural or substantive due process, where the
taxpayer huad filed returns under penaity of perjury declaring the
amounts withheld were due, where she was nutified of the delinguency
and given the opporiunity to pay the tax in small installments. and
where she had never claimed she did not owe the rax.

|Aug. 1972}



40 GREENE v. FRancHise Tax Bp,
27 C.A.3d 38; 103 Cal.Rpir. 483

CouNnsEL

Richard Gross, Alphonse L. Pazos, Allen M. Gruber and Andrew J. Free.
man for Plaintiff and Appellant.

Evelle J. Younger, Attorney General, Philip C. Griffin and Neal 1. Gobar,
Deputy Attorneys General, for Defendamt and Respondent.

OpriINION

AULT, J.—Plaintiff taxpayer anpeaks from a judgment denying her claim
of exemption filed under Code of Civil Procedure sections 690.6, 693,50
and 690.51. By the claim she sought the release of 372.44 in wages with-
held by her employer and transmitted to the defendant Franchise Tax Board
{Board) pursuant to its order issued under Rcvenue and Taxation Code
section 18807 (now renumbered & 18B17). All facts necessary to a deter-
mination of the cluim were settied by u written stipulation.

CONTENTIONS ON APPEAL

On appeal, plaintiff contends: (1} A taxpayer is entitled to the exemp-
tions provided in Code of Civil Procedure section 690 et seq. where the
state procecds o collect delinguent income tax payments under Revenue
and Taxation Code section 18807, (2) If construcd to disallow such exemp-
tions, section I8B07 is void as violative of the Due Process and Equal
Protection Clauses of the Fourleenth Amendment,

Facts

Plaintiff Shirley Greene and her husband, John H. Greene, filed joinl
California income tax returns reporting, under penalty of perjury, a 339
tax due on nccount of their 1968 incomes (39.653.27), and a $42 tux
due on account of their 1969 income ($9.757). Both returns were filed
without payment.

The Greenes lived together with their four minor children. Both were
employed, Mr. Grecne as a federal civil service worker at the North Island
Naval Air Station, and Mrs. Greene as a muid #l the Royal Inn in San
Diego. Mr. Greene paid the rent from his income, and Mrs, Greene paid
the other household expenses for the family from her wages. The stipulation
reflects Mr. Greene carned over $7.600 in 1968 and Mrs, Greene earned
$14.20 per day plus tips.

[Aug. 1972]
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The Franchise Tax Bouard tried to collect the $81 in delinquent taxes
from the Greenes. Mr. Greene's salary could not be reached because he
was a federal employce. In late 1969, Mrs. Greene went to the Board olfice
in San Diego and agreed to pay 313 each payday on the back taxes. Only
one payment was made.

On March 8, 1971, pursuant to Revenue and Taxation Code section
18807.% the Hoard sent Mrs. Gireene's employer an order to withhold and
transmit her unpaid income tax in the amount of $72.44, When Mrs,
Greene's atlorney contacted the Board oflice he was advised of the Bourd's
policy to withdraw the urder to withhold amd to permit instatlment pay-
ments if it was established full payment would create extreme hardship
for the taxpayer. He was 1okt Mrs, Greene's case would be given consider-
ation if she would come to the office and All vutl a (inancial stutement.
She did not do so and. instead, filed a claim of exemption in the superior
court. On March 24, 1971, Mrs. Greene's employer transmitted the $72.44
withheld from her wages to the Board, This was apphied 1o the Greene's
tax lability and satisfied the delinguency in full. .

Dise Uss10N

(1m) Code of Civil Procedure section 690 provides Lhat certain prop-
erty, described and eninnerated in sections 6901 through 690,29, is exempt
from execution or attuchment when a claim tor exemption is filed as
provided in section 690.50. The exemption for carnings for personal serv-
ices is found in section 6U0.6. The oniy sectton which makes the stute
of California subject te these exemptions is Code of Civil Procedure section
690.51 which, at the time in question, provided in pertinent part:

“In cases in which a warrant ... . is issued by the State of California,
of a depurtment or agency thereof, pursuant to - . . Section 6776, 7881,
9001, 10111, 18906, 26191, 31341 or 32165 of the Revenue and Taxa-
tion Code, for the coliection of tax fubiity owed w the state, o departiment
vor agency theteof. the tax debior shall be entitled to the exemptions pro-
vided in Sections 6w | to 62029, inclustve, and all the provisions of
Section 690.50 shall be applicable o the gssertion and  determination
thercof.”

"Fhe section read in relevant part: The Franchise Tix Hoard may by nedice.
rerved persosally ar by pegistered mail, reguire any person L L kavieg e their
{his) possession, or uoder theie taas] contrel any crediie or other personal property
or othet things of vatoe, bhelonging 1o o taxpaner 0 Lo wilhhold, from such
crecdits . . the amoent of oy tax, isterest or pennblies due Trome the tixpayer

. and to transmit the smaount withheld 1o the Franchise Tax Bourd

[Aug. 1972}
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In the Revenue and Taxittion Code. the Legislature has uniformly pro-
vided stitle taxing agencies with two separate and distinet procedures for
the coHectinn of unpaid. definguent taxes: (1) The taxing ugency may wuy
wowirrand o a sheriff, constable. or marshal which has the same elfect o
a writ of execution, (2y The agency maly issue @ potice or order 10 with.
hold to any person. wiho bas in bis possession ar controd any credit or other
preperly of vafoe, belonging (o the lax deblor directing such person
withhinld nnd transmit the credit or property to the tuxing agency.

Code of Civil Procedure section 09051, by its terms. refers only to
the warrant sections in the Revenue and Taxation Code and not to the
sections giving state tax colleciing agencies the authority to use the order
to withhold, lis eftect is to give the lax debtoe the benelit of the exemption
statutes when the State porsues collection by way of warrant, but pot
when an order o withhold is uszd to collect the fax.

Despite the plain langtage of the Cexde of Civil Procedure section 690.51,
Mrs., Greene asserts the exemptions «ill apply, Citing cases which hold
the exernption statutes are deeply rooted in public policy and liberally
comstrucd  (Holmes v, Mardhadl, 145 Cul 777, 178779 [79 P. 534];
Perfeetion Paint Products v, Jolenon, 164 Cl App. 2d 739, 741 [330
P.2d 8290, she contends o tav Jdebtor would be entitled to the bepefit of
(the exemption statutes even if there were na express statute so providing.
She views section 690.51 ol tile Code of Civil Procedure as merely pro-
cedural, arguing the omission of the withhold order sections from the stat-
ules envmoerated in e seetion s no subsfuntive offect. She buttresses
hee position by relerence to cases whick hokd the oxempuon satutes apph-
cable w0 ordinary debts owed the siate ¢hospital bidls), i1 the absence of
A express statute so providing, (£snete of Feearazze, 219 Cal, 668, 672
2R P.2d 670} Guardiombip of Haole 95 CalApp. 2d 174, 175 (212 P 2
5%71) '

(2y  The diberal principhes governing the constrnetion of exemplion stat-
utes are not appheaile o wapiid Gaes enite of Ferarazza, sapra, 219
Cal, 663, 672) The power o fevy ancd coblect taxes s g vital, essential
attribuie of government without which s could not fuacton [ wichtewer
B.& T Sov. v, Commiv of L. 4. 30 Cal 24 126, 420 (182 P.2d 78]
In excevising the power, the State so's ity sovereipn, governmental capac-
ity und is i no osense enpaging in business (Beuglay Aircraft Coo v, Counts
of LooAL 137 CalApp.2d 803, 806G (291 P.2d 850, Laws which tend
o limit sovervignty are strictly construed i fuvor of the State. (3} "A
statute will not be consteved to impair vy Hmit the sovereign power of e
state (0 acl in it governmental capacity and perform its governmental

{Anp 1972]
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functions in behalf of the public in general, unless such intent clearly
appears.” (ltalics added.) (People v. Centr-O-Muart, 34 Cal.2d 702, 703-
704 [214 P.2d 378])

(1b) A statute which permits @ delinquent taxpaver to exercise a claim
of exemption, when the state acts to collect unpaid taxes. tends to limit
and impair the power of the state o collect taxes. and must be stricily
construed. Since Code of Civil Procedure section 690.51 makes the pre-
ceding exemptions applicable to warrant procedures, specifying the sections
of the Revenue and Tuxation Code providing for such procedures, and
makes no reference to the equal number of statutes allowing the same
taxes to be collected by the withholding procedure, the rules of statutory
construction referred to above reguire the conclusion the omission was
intentional.”

(4) Mrs. Greene contends Revenue and Taxation Code section {8807,
establishing the withholding prucedure for delinquent personal “income
taxes, viofates both procedural and substantive due process, because it
authorizes the Board o coliect the tuxes without notice and without 4
hearing to establish that the amount claimed is due. She likens the setzure
of her wages to satisly her delinguent 1968 and 1969 incorme taxes to the
prejudgment wage garnishment held to violate due process in Sniadach
v. Family Finance Corp., 395 U.S. 337 |23 1L.Ed.2d 349, 89 §.Ct, 1820].
(See also McCuflop v. Carberry, 1 Cal.3d 903 [83 Cal.Rptr. 666, 464 P.2d
122]; Cline v. Credit Bureaw of Sunta Clara Valfey, 1 Cal.3d 908 [83
Cal.Rptr. 669, 464 P.2d 125}, Bluir v. Pitchess, 5 Cal.3d 258 [96 Cal.
Rptr. 42, 486 P.2d 1242], Rundone v. Appellate Department, § Cal.3d
536 {96 Cal.Rptr. 709, 488 P.2d 13]) Here, as distinguished from
Sniuduch, McCaftop, Cline, Blair und Randone, we are dealing with an
acknowledged tax debl. declared to e due by the tuxpayer hersell under
penalty of perjury. not a private business obligation. In a very real sense.
this tax was seff-assessed. The requirements of Jue process are met when
the debtor's tax lisbility is showi on the face of his own tax return, as
well as when it has been established by an administrative or judicizl pro-

*The Cualifornia Taw Ruvision Commission has ltkewise concluded the Legishature
has effectively divtinguished between the warrunt and arder to withhohl procedures
with respect to exemptions. Inats §%71 Reconnaendation 1o the Governor and Legis-
latire refuting to Attachrens, Gurmisfunene, and Exerprions fremm Execition, the
Commission points il that v contrasd to the woarrant procedure no exemptions are
dpplicable to the funds or propeny reuniied 1o be withheld under the notice to
withhold statute (p. 7201, While we agree with the Conunission’s recomtmendiation far
modifcation and chaange vl both procedores in relation to the exemption statules,
stch changes should be eHected through legislative rather than court action.

TAug. 1972)
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ceeding at which he had notice and an opportunity to be heard. (See 197)
Recommendation of the California Law Revising Commission, supra, p
721.) Ny hearing was required to establish the validity or the smount of
the stote's claim.

The order 1o withhoeld procedute provided for in Revenue and Taxation
Code section 18807 has recently been uplield against the charge it violated
the Due Process and Equal Protection Clauses of the Fourtcenth Amemd-
ment, by the United States Court of Appeals for the Ninth Circuit. Tn 3
case very similar to this one. the court stated:

“We do not think Sniadach v, Family Finance Corp., 1969, 395 U S
337, BU S.Ct 1820, 23 L.EJ.2d 349 upon which appellant relies. requires
a different result. That case dealt with pre-judpment wage garnishment,
levied without any notice to the debior. The procedure ltere is more like
post-judgment execution. Appellant had assessed his own liability and has
never claimed that he does not owe the tax. Moteover, he was twice notificd
of his delinquency and never responded to cither notice.” (Randall v,
Franchise Tax Board of State of Cafifornia, 453 F.2d 381, 382)

Like the taxpayer in Rendaff, Mrs. Greene has never claimed she did
not owe the tax. She was nodificd of the delinguency and piven fhe oppor.
tunity to pay the tax in small insallments. The procedures used by the
Board to collect the vapaid tax did not violate due process.

In the stipulated statesnent of facts, the Board ucknowledges it uws
the order to withhold procedure set out in Revenue and Taxation Cede
section [RBO7, rather than the warrant procedure, to collect relativels
small amounts of delinguent income tax. Since claims of exemption mi
be asserted against warrants, Mrs. Greene coutends a holding they cannot
be used under section 18807 weauld have the effect of creating “an invidious
discrimination against the poor,” in vielation of the Equul Proteclion
Clause.

The argument is directed to the Board's policy of using the withholding
nolice to coliect small 1ax debts, not against the statute itself, which does
not require its use in that manner. Mocrover, it is based upon an incom.
plete and unfair statement of the Board's policy. The stiputation of fack
also states the Board uses the withheld procedure to collect small tn
debls to avoid the additional espense to the taxpayer which would be
incurred if warrants were issued and levied by the sheriff. The stipulation
further states: “It is the practice and procedure of the Franchise Tax
Board that whenever the taxpayer appears . . . and establishes that cul-

fAon. 1972
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tection of the full amount owed or the full amount subject to the order to
withhold would create extreme hardship, the Board will withdraw its order
to withhold and aflow the payments to be made in installments.” This
policy was specifically calied to the attention of Mrs, Greene's atlorney.
Far from being invidious toward the poor, the stipulated facts show Board
policy reflects a conscious contrary effort,

The judgment is affirmed.
Brown (Gerald). P. J., and Coughlin, 1..* concurred.

A petition for a rehearing was denied Auguost 18, 1972,

*Retired Associate Justice of the Courl of Apped! sivting under assignnent by the
Chairman ot the Jwdicial £ ouncit,

[Aug. 1972]



STAFF DRAFT
FXEMPTIONS FROM FYFORCEMENT OF MONEY JUDGMFNTS

Introduction

Since 1851, California law has provided that certain property of
judgrment debtors is exempt from the enforcement of a monev judgment.l
These exermptions are among the most generous in the United States.2 In
general, exemption laws are intended to reserve an amount of property
sufficient to suppert the debtor and the debtor's family and to facili-
tate the financial rehabilitation of the debtor.3 They also serve to
shift the cost of social welfare from the coumunity to creditors.é

The substantive exemptions were comprehensively revised in 1970 in
resnonse Eo a 1967 report by the State bzr Committee on Tebtor and

Creditor.” Eoth the substantive exemptions and the procedural provi~

sions are in need of further revision. Liportant factors prompting the

1. 1851 cal, Stats., h. 123, © 219.

2. . Cowans, Bankruptcy Taw and Practice * 589, at 326 (1963)¢ Com—
mittee on Tebtor and Trediteor of State PRar of California, "oderni-
zation of Statutory Fxemptions, 42 Cal. €t. ®.J. 869, (19¢7).

3. PBalley v. Superior Court, 215 ral. 5453, 554, 11 P.2d4 365, 867
(1932): gee generallvy Vukowich, Debtors' Fxemption Ripghts, 62 Geo.
L.J. 779, 722-28 (1974), 1t has also been supgested that early
exemnptions were enacted to attract settlers in newly admitted
states. See Haskins, ¥omestead I'xemptions, 63 Farv. L. Rev. 12&9,
1299 (1959).

4.  See Comment, Bankruptcy Fxemptions: Critique and Suppestions, &0
Yale L.J. 1459, 1497-1502 (1959)}. Although it has been sugrested
that no property should be exempt and that insclvent debtors
should rely on social welfare legislation, this alternatiwve is
undesirable because of the cost to the community of providing wel-
fare and the low level of avallable benefits, because most credi-
tors are in a nosition to control their extension of credit and can
take account of exemption laws, and because the lack of exemptions
would drive greater numbers of debtors into bankruptcy. See id.

5. See Committee on Mebtor and (Creditor of State Bar of Czlifornia,
lodernization of Statutory Exemptions, 42 Cal. St. b.J, 69 (1967).
Yot all of the conmittee’s recommendations were enacted.




prorvosals in this recommendation include cthe dramatic inflation cccur-
ring over the past several vears, the introduction of bills to revise
the bankruptey laws of the !nited States,6 and the approval of a Uniform
Ixemptions Act by the i'ational Conference of Commissioners on Uniform
State Laws 1in 1976,

Txempt Property

The substantive exemption provisions should strike a falir balance
between the interest of the debtor in maintaining a basic standard of
living for the debtor and the debtor’'s family and the interest of
creditors in satisfving money judgments., Txemptions should shiald
property in such a manner that debtors will be afforded the basic pro-
tection without regard to the type of assets held. Accordingly, the
veneral approach of the proposed law is to protect important items of
vroperty, such as a home,7 household furnishings, clothes, provisions, a
motor wvehicle, and tools of a trade, and alsc important sources of
income, such as wages,: insurance benefits, retirement benefits, unem-
ployment benefits, and afd.

In drafting the proposed exemptions, the Commission has sought to
strike a balance between designating specific items as exempt anc creat-
ing general categories of exempt property.g Snecific exemptions result
in more certainty but they can be overly restrictive and are more likely

to be rendered obsolete over time. General exemptions provide a freater

¢. See Report of the Tommission on the Rankruptey Taws of the United
States, ‘iouse Toc. T'o. 93-137, Part I, 234 Cong., lst Sess. (1973):
F.R. 7200, 95th Cong., 2d Sess, (1977).

7. The revision of the homestead exemption is not included in this
draft.

e The form of the wage zarnishment exemntion depends upon legislative
action on A.F. 393 and is not included in this drafe.

Q. See generally Joslin, Mebtors' Fremption Laws: Time for Moderniza-
tion, 34 Ind, L.J. 355, 356-57 (1959)° iote, Tebtor Ixemptions in
Personal Property--Proposals for Modernization, 52 Vent. L.J. 456,
____ (1964)- Fombauer, Nehtors' Fxemptiom Statutes--Kevision Iieas,
36 Wash. L. Tev. 434, _ (19£1).




flexibility and equality of treatment but are more difficult to admin-
ister. The Commission’s recommendations are also tempered with the
lnowledze that exemption laws are highly controversial.10
21though most of the statutory exemptions are collected in Sections
099.1 through 693.31 of the Code of Civil Procedure, some exemptions are
set forth in other codes.ll Some property Is exempt without making a
claim12 and other property must be claimed as exempt or the exemption is
waived.l3 Section 692 provides that property which 1s exemnt without
filing a claim 1s not subject to levy of attachment or execution in any
nanner. There is no clear distinction between these concepts. fonse-
quently, in the nronosed law, preoperty which is exempt without the
necessity of malking a claim is consistently described as property not
subject to the enforcement of a money judgment.l4 In the proposed law,
property which is described as not subject to the enforcement of a money

judgment should be readily identifiable.15

17, The Advisory Committee in charge of the revisfon of ew York laws
on enforcement of money judgments pave as a reason for declining to
recormmend changes in exemption provisions that they are the result
of legislative compromise; that they reflect the diverse nulls of
various grouns within the state. G J. Weingtein, E. Lorn, & A.
Miller, Yew York Civil Practice . 5205.01 (1976).

11, *.g., Fin. Code i 15406 (credit union account). Lsbor Code [ 270.3
(oroperty held in trust by losging employer).

12, E.g., Sections 690.& (portion of earnings), 697.%a (relocation
henefits), 699.175 (unemnloyment commensation prior to payment).

13. FE.g., Sections €97.1 (“:ousehold furnishinps, etc.), 697.2 (motor
vehicle), £90.% (life insurance benefits),

14, Property which i3 exempt from levy is also exempt from other pro-
cedures for the enforcement of a money judpgment. See, e.g., Sec-
tion 718 {order in supnlementarv proceedinss to apply nonexempt
nroperty toward the satisfaction of the judpgrent. See the discus-
sion under 'Property Subject to the ;aforcement of a “oney Judg-

~ent' supra.

15, This tyne of property in general consists of funds under the con-
trol of a third person, such as an ilnsurance company, 2 retirement
rlan, or a governmental euntity. Licenses are also not subject to
enforcement in the proposed law, consistent with Section 63i(e):
however, a procedure is recommended for reaching liquor licenses.
See the discussion under Racelver to Fnforce Judgment infra.
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The following material discusses the major statutory exemptions of
existing law and the more important revisions proposed by the Comuis-
16
sion.

iousehold Furnishings, Vearing Apparel, and Personal iffects

ixisting law provides a general exemption for necessary household
furnishings, appliances, and wearing apparel, and a specific exemption
for a piano, radio, television receiver, shotgun, rifle, provisions and
fuel for three months, and works of art by the debtor or the debtor's
resident family.17 I'nder this provision, the courts have applied a

station-in-life teat so as to permit the exenmption of substantial

2
amounts of personal property.lJ

The proposed law provides a more restrictive exemption for this
type of property. It would protect household furnishings, appliances,
wearing apparel, provisions, and other persconal effects reasonably
necessary for one household and personally used or procured for use by
the debtor and members of the debtor's household for use at their prin-
cipal residence so long as the item of property claimed as exempt does
not exceed $500 in value.19 In most cases, a debtor will have few if
any items of personal property which will bring at least $500 at an

execution sale.20 To prevent abuse by debtors investing in valuable

16. The more technical revisions are discussed in the Comments to the
proposed sections, infra and in the Comments to the repealed
sections in the Appendix, infra.

17. Section 690.1.

18. See Independence Bank v. Heller, 275 Cal. App. 84, 79 Cal. Rptr.
368 (1969) (furniture worth over $22,000 held exempt); Newport
Nat'l Bank v. Adair, 2 Cal. App.3d 1043, 83 Cal. Rptr. 1 (1969)
(furniture for l4-room apartment held exempt); Comment, Calif-
ornia's New Household Goods Exemption and the Problem of Personal
Accountability, 12 Santa Clars Law. 155 (1972).

19. Section 8(a) of the Uniform Fxemptions Act (1976) provides a
gimilar exemption.

20. ‘The vroposed law precludes an executlon sale of property which is
exempt to a particular value unless the amount bid at least equals
the exempt value. The 5500 value limitation in this provision of
the proposed law does not exempt proceeds when there is a sale as
in the case of the motor vehicle exemption. It is strictly a
ceiling on the value of property that may be claimed as exempt. If
an item of property may be sold at an execution sale for over $500,
the proceeds are applied toward the satisfaction of the judgment.
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items and thereby insulating assets from creditors, items having a value
in excess of $500 would be nonexempt. 'onnecessary property would not
be exempt regardless of ite value.

A limited exemption, not subject to the necessity standard, is
provided for jewelry, heirlooms, and works of art which in the aggregate
do not exceed 5500 in value.21 This exemption is intended to protect
some items of relatively modest value that are likely to be of senti-

mental value,

Motor Vehicle

Existing law provides an exemption for one motor vehicle with a

value, over all liens and encumbrances on the vehicle, not exceeding
$500,2%2 The value of the vehicle 1s required to be determined from used
car price guides customarily used by California automobile dealers or,
if not listed, by fair market value, If the debtor’s equity in the
motor vehicle exceeds $500, it way be sold at an execution sale, but the
proceeds remaining after satisfaction of liens and encumbrances are
exempt in the amount of $500 for a period of 90 days.

Under the proposed law, a motor vehicle would be exempt if the
debtor's equity does not exceed $1,000. The exemption for proceeds is
extended to proceeds from a voluntary sale or from insurance or other
indemnification received for the damage or destruction of the vehicle.23
Although permitting reference to used car guides, the proposed law would
not require such reference because other factors may be relevant, such
as In cases where the vehicle has been customized. The intereat of the
debtor is protected by the exemption of proceeds and the prohibition of
an execution sale where no bid sufficient to satisfy liens and encum-

brances and pay the debtor the amount of the exemption is received.

21. Section 8(a){3) of the Uniform Exemptions Act (1976) exempts
family portraits and heirlooms of particular sentimental value if
the value of the item does not exceed $500 and Section 8(b) exempts
jewelry not exceeding $750 in aggregate value.

22. Section 690.2. Section 690.4 also provides an exemption for a
commercial motor vehicle used in the debtor's trade, calling, or
profession.

23, Section 9(a) of the Uniform Fxemptions Act (1976) provides a
similar exemption traceable for 18 months.
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Tools of a Trade

Existing law provides an exemption for tools and other items,
‘including one commercial fishing boat and one commercial motor wehicle,
ordinarily and reasonably necessary for the use of the debtor in the
exercise of the trade, calling, or profession by which the debtor earns
a livelihood, to the maximum aggregate actual cash value of $2,500 in
excess of liens and encumbrances on such items.za The proposed law
continues this exemption and includes building materials for which
existing law provides a separate exemption in the amount of $1,090.25
The proposed law would also exempt proceeds from the sale or indemnifi-
cation for the loss, damage, or destruction of such items in the amount
of $2,500 for a period of 90 days after a voluntary sale or, in other

cases, after recelpt of the proceeds or indemnification.26

Health Aids

Existing law provides an exemption for prosthetic and orthapedic
appliances personally used by the debtor.Z? This exemption {s too
narrow28 and should be expanded to include health aids reasonably neces-
sary to enable the debtor or the spouse or dependents of the debtor to
work or sustain health.29 This provision would permit the exemption of
itens such as a wheel chair for a person unable to walk to work, an air
conditioner for a person afflicted with asthma, or an elevator for a
person unable to climb stairs, but wﬁuld not exempt a swimming pool,
sauna, bicycle, golf clubs, or gymnastic equipment merely because theilr

use is conducive to good health.

24, BSection 690.4.
25. Section 690.17.

26. Section 9{a) of the Uniform Exemptions Act (1976) provides a
similar exemption traceable for 18 months. The 90 day limitation
on the protection of proceeds is the same as that provided by
Section £90.2(e) in the case of a motor vehicle.

27. Sectiom £90.5.

28. “Prosthesis" 1s defined as the "addition to the human body of sone
artificial part, as a leg, eye, or tooth." Webster's New Collegi-
ate Dictionary 678 (1956). ‘Othopedics" is defined as the "correc-
tion or prevention of deformities, esp. in children.’ Id. at 593.

29. This provision is derived from Section 5(2) of the Uniform Exemp-
tions Act (1976).
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Deposit Accounts

Existing law provides exewptions for 51,000 in a savings and léan
association account30 and 51,500 in & credit union account.31 An ac-
count into which social security benefits are directly deposited is
protected from levy to the extent of $500 if there is one recipient and
$750 1if there are two or more reciplents, and is exempt to the extent
that additional amounts consist of soclal security paymenta.32 There 1s
no speclfic exemption for savings or checking accounts in banks.33

There is no justifiable reason for distinguishing between different
tynes of deposit accounts.3a Undér the proposed law, a deposit account

in any financial institution and money35 are exempt in the aggregate

30. Section 690.7.
31. Fin. Code & 15406.

32. Section 690.30. Section 690.30 requires the judgment creditor to
initiate the exemption proceedings to determine whether nonexempt
amounts reside in the aceount. At the hearing, however, the judg-
ment debtor has the burden of proof. This provision, enacted by
1976 Cal. Stats., Ch. 810, § 1, appears to be in reaction to Phil-
lips v. Bartholomie, 46 Cal. App.3d 346, 121 Cal. Rptr. 56 (1975),
vhich held that a judgment debtor is not entitled to a hearing
before soctfal security, AFDC, county welfare, and veterans' bene-
fits in a bank account could be levied upon. Of course, such
benefits are exempt when a claim is made under general principles
regarding tracing of exempt benefits. See Philpott v. Fssex County
Welfare Bd., 409 U.S. 413, 416-17 (1973) (disability benefits in
bank account)}: Xruger v. Wells Fargo Bank, 11 Cal.2d 352, 367, 521
P.2d 441, __ , 113 Cal. Rptr. 449, __ (1974) (unemployment bene-
fita £n checking account). Section 690,30 provides an additional
protection since it shields a certain portion of the account from
the reach of creditors without the necessity of making a claim of
exemption.

33. FExempt amounts may be traced into bank accounts under existing law.
See the discussion under 'Tracing Exempt Amounts" infra.

34, A report by the State Rar Committee on Debtor and Creditor recom-
mended consolidation of deposit account exemptions in 1967. See
Committee on Debtor and Creditor of State Bar of California, Mod-
ernization of Statutory Exemptions, 42 Cal. St, B.J. 869, _
(1967).

35, The proposed exemption would also supersede Section 690.21 (prison-
er's trust fund exempt in amount of $40). Section 487.010{(c)(7) in
the Attachment Law also provides an aggregate exemption for deposit
accounts and money.
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amount of {$1,000]. The proposed law would continue the special proce-
dural protections regarding accounts into which social security benefits
are directly deposited and would clarify the procedure for claiming

additional amounts as exempt.36

Life Insurance

Existing law exempts benefits growing out of life insurance in an
amount resulting from payment of a $500 annual premium and provides an
additional exemption in the same amount in favor of the insured's spouse
cor minor children.3? Group life insurance is completely exempt.38
Death benefits from a public entity or a private retirement plan are
also exempt.39 The 1ife insurance exemption shields benefits from the
reach of creditors of the insured and of the beneficiary.40 The exemp-
tion alsc protects a beneficlary under a credit insurance policy.ﬁl

Consistent with the policy of protecting a minimal amount of prop-
erty necessary to support the debtor and the debtor's family, the pro-
posed law would substantially revise these exemptions. A creditor would
not be able to reach the cash surrender value of a policy. The proposed
law would, however, permit the creditor to reach the loan value of the

policy to the extent it exceeds $5.()(Zl{).'r:}2 The debtor should not be

36. See the Comment to proposed Section 707.590 infra.

37. Section 690.,9, The exemption also applies to endowment and annulty
policies. See Hing v. Lee, 37 Cal. App. 313, _ , 174 P. 356,
(1918). Where there are multiple beneficiaries entitled to claim
the exemption, each beneficiary i1s entitled to assert an exemption
in proportion to the total proceeds of the policy. Jackson v.
Fisher, 56 Cal.2d 196, 201, 363 P.2d 479, __ , l4 Cal. Rptr, 439,
___ {1961).

38, Section 690.10; Ins. Code ¢ 10213, This exemption does not apply
in certain cases. See Ins. Code £§ 10203.5 (borrower and install-
ment purchaser groups), 10203.6 (credit union groups), 10203.8
{savings account depositors).

39, Section 690.18.
40, Holmes v. Marshall, 145 Cal. 777, 779-82, 79 P.2d 534, ___ (1905).

4l. Jackaon v. Fisher, 56 Cal.2d 196, 199, 363 P.2d 479, ___, 14 Cal.
Rptr. 439, _  (1961).

42. Where the debtor has not claimed a dwelling exemption, the maximum
exempt loan value under the proposed law would be $15,000 in recog-
nition of the need to provide for housing.
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forced to surrender the policy because the debtor may be uninsurable or
insurable only at a prohibitive vremium.

The preoposed law provides an exemption of benefits from a matured
life insurance, endowment, or annuity policy, or from death benefits in
an amount reasconably necessary for the support of the insured and the
spouse and dependents of the insured or decedent, if the benefits are
payaeble to a living insured or to a spouse or dependent of a living or
decedent :I.nsur:ed.t'3 This exemption would protect benefits from credi-
tors of the insured as well as from creditors of the spouse or dependent
beneficiary. The proposed law would eliminate the arbitrary feature of
existing law which exempts benefits to the extent represented by a $500
annual premium.44 The existing standard can result in widely varying
exempt amounts depending upon the type of policy (e.g., straight life,
endowment, or annuity}, the type of insurer (e.g., private, group,
industrial, government), the age of the insured when the policy was

taken out, and the length of coverage.45

Retirement Benefits

Existing law exempts retirement plan benefits both before payment,

when no claim is required to be made, and after payment, when the

43. Section 6(a)(4) of the Uniform Fxemptions Act {1976} provides a
similar exemption.

44. This standard dates from 1868 when the 1ife insurance exemption was
enacted. 1868 cal. Stats., Ch. 404, § 1. The first life insurance
exemption provision, the Verplanck Act enacted in ilew York in 1840,
alep based the exemption upon the amount of the annual premium.

See Riesenfeld, Life Insurance and Creditors’ Remedies in the
United States, 4 U.C.L.A. L. Rev. 583, 589 (1957). At the time
such exemptions were first enacted, life insurance was used to
provide support for the family of the deceased. Today, a majority
of payments under 1ife insurance policies are made to policyhold-
ers. See Institute of Life Insurance, Life Insurance Fact Book
177, at 49-50 (1977): Vukowich, Debtors' Exemption Rights, 62 Geo.
L.J. 779, 810 & n.183 (1974).

45. For example, the exempt benefits deriving from a $500 premium
amounted to 5113,200 in Jackson v. Fisher, 56 Cal.2d 196, 363 P.2d
479, 14 Cal. Rptr. 439 (1961) ($883 annual premium on $100,000
policy with double indemnity clause), and $8,900 in California
United States Bond & Mort. Corp. v. Grodzins, 139 Cal. App. 240, 34
P.2d 193 (1934) ($558 annual premium on $10,000 policy).
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exemption must be cla:lmed.46 The exemption does not apply, however,
against a judguent for child or spousal support.47 The proposed law

would continue the substance of this exemption.

Disability and Health Benefits
Existing law provides several exemptions for benefits from a dis-

ability or health insurance policy or program. Disability or health
insurance benefits are eiémpt to the extent represented by a $500 annual
1:‘rtat|ﬂ.1.:rn.'£‘8 Money of a fraternal organization used to pay sick benefits
to members of the organization is exempt in the amount of $500.49 Money
paid by a fraternal benefit society is exempt before and after pay-

ment.50 Disability benefits under a retirement plan are exempt to the

same extent as other retirement benefits.51
Under the proposed law, disability and health benefits, before
payment, are not subject to the enforcement of a money judgment and,
after payment, are exempt. This exemption would not apply where the
creditor provided health care concerning the condition for which the

benefits are collected.

46. Section 690.18. This exemption covers pensions, annuities, and
retirement, disability, death, or other benefits from a public
entity and money held or paid by a private retirement plan, union
retirement plan, or profit-sharing plan designed and used for
retirement purposes. Section 690.18(c) also provides an exception
to the exemption for private retirement plans with regard to
amounte withheld from employees' wages under provisions of the
Unemployment Insurance Code. The proposed law does not continue
this exception.

47. Section 690.18. See the discussion under "Exception for Judgments
for Spousal or Child Support" infra.

48. Section 690.11, VFor a discussion of tying the exemption of insur-
ance benefits to the amount of the premium, see the discussion
under "Life Insurance” supra.

49. Section 690.13,

50. Section 690.14.

51. Section $90.18. See the discussion under "Retirement Benefits"
gupra, .
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Damages for Personal Injury

Existing law provides an exemption for insurance benefits for
1njury52 ox death53 but does not exempt settlements or awards for the
bodily injury of the debtor. The proposed law provides an exemption for
a settlement or award arising out of the bodily injury of the debtor to
the extent necessary for the support of the debtor and the spouse and
dependents of the debtor.54 This exemption would not apply when the
creditor provided health care for the bodily injury for which the set-

tlement or award was made.

Wrongful Death Awards
Exigting law does not exempt wrongful death settlements or awards.

The proposed law would exempt settlements and awards arising out of the
wrongful death of a person of whom the judgment debtor was a spouse or a
dependent to the extent reasonably necessary for suppott.55

Unemployment Benefits and Contyibutions, Strike Benefits

Under existing law, contributions of employees and employers to
unemployment programs, and benefits from such programs, prior to pay-

ment, are exempt without making a claim.56 After payment, these bene-

57

fits are exempt if a claim is made. The proposed law would continue

52, See Section 690.11 (disability and health insurance).
53. See Sections 690.9 (life insurance), 690.10 (group life insurance).

54, Seection 6(&)(3) of the Uniform Exemptions Act (1976) provides a
similar exemption.

55, Section 6(a){(3) of the Uniform Exemptions Act (1976) provides a
similar exemption.

56. See Sections 690.13 ($500 used by fraternal organization as un-
employment benefits for members), 690.16 {contributions to the
Unemployment Compensation Nisability Fund and the !memployment
Fund}, 690,175 (state and federal-atate benefits and payments under
a plan or system established by an employer for employees generally
or for a class or group of employees for the purpose of supplement-
ing unemployment compensation benefits), 690.18(b) (contributions
and reimbursement for benefits received under Unemployment Insur-
ance Code by government employees); Unemp. Ins. Code 3§ 988 (incor-
porating Section 690.16), 1342 (incorporating Sections £90.175,
690,18).

57. See Sections 690.13, 690.175.
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the substance of thls exemption and would also provide a similar exemp-

tion for strike benefits paid to a union member.

Ald

Existing law provides a complete exemption for aid given under a
rublic assistance program58 and for aid from a fraternal benefit society.sg
Under the proposed law, these exemptions are combined and the protection

is extended to aid of the same nature given by a charitable organization.

Relocation Benefits

Under existing law, relocation benefits for displacement from a
dwelling owned or rented by the debtor are exempt without filing a

60
claim,

exemption claim must be made since it is necessary for the debtor to

Under the proposed law, once the benefits have been paid, an

trace the funds to their source in order to qualify for the exemption.

{emetery Plot

Existing law exempts a debtor's cemetery lot, not exceeding one-
quarter of an acre and, In the case of a religious or benevolent asso-
clation or corporation, not exceeding five acrea.él The proposed exemp-
tion provision incorporates a definition of ''plot’ which includes
graves, crypts, vaults, and n:l.ches,62 whereas existing law specifically
applies only to land to be used for burial purposes and fixtures. The
proposed law exempts a cemetery plot for one person.63 The proposed law

also protects a family 1:»1(::1:'5“!l from enforcement of a money judgment.

538. Section 690,19. Before payment, the aid is exempt without making
a claim; after payment, a claim of exemption must be made.

59. Section 690.14. This exemption must be claimed,.

60. Section 690, 8a.

61. Section 690,24,

62. See Health & Saf. Code § 7022.

£3., The spouse of the debtor would also be permitted to claim an exemp-
tion for one plot. See the discussion under "Exemption Rights of

Married Debtors® infra.

64, TFor provisions concerning family plots, see Health & Saf. Code
§8 3650-8653,



Land which is held for the purpose of sale as cemetery plots would be

65 The five-acre limftation on the

nonexempt, as under existing law.
exemption for religious or benevolent associations or corporations is

unnecessary and is not continued in the proposed law.

Church Pews

Existing law exempts pews In churches and meetinghouses used for
religious purposes and owned by the debtor.66 The proposed law does not
continue this exemption because it is obsolete, the practice of member

ownership of pews having generally ceased.ﬁ?

Applicability of Fxemptions

It 1is implicit under existing law that property which 1s exempt

from execution 1s also exempt from other procedures for the enforcement

of a money judgment.68 This principle is made explicit in the proposed

65. Section 690.24, The proposed law would also continue portions of
Section 690.24 which provide that property dedicated as a cemetery
is not subject to enforcement of a debt due from an individual
owner of a plot and that money from the sale of unused cemetery
lands is not subject to enforcement of a money judgment if used for
the purposes specified in HRealth and Safety Code Section 7925,

66. Section 690.25.

67. See 6 J. Weinstein, H. Korn, & A. Miller, Vew York Civil Practice
% 5205.15 (rev. 1976).

68. Section 690(a) provides that the property mentioned in Sections
690.1-690.29 is "exempt from execution.” Section 690.31 exempts a
dwelling house from "execution' and Civil Code Section 1240 pro-
vides that a homestead is "exempt from execution or forced sale."
Section 690.50(1) provides that the judgment rendered in exemption
proceedings thereunder is "determinative as to the right of the
creditor . . . to subject the property to payment or other satis-
faction of his judgment." Section 710(c) incorporates Section
690,50 for the determination of exemption claims concerning money
owed to the debtor by a public entity. Section 719 provides that
the court in supplementary proceedings may order the application of
property 'not exempt from executlon' toward the satisfaction of the
judgment. Section 690.51 incorporates Section 690.50 for the
determination of exemption claims when property is levied upen
pursuant to certain warrants or notices of levy for the collection
of tax liability. Section 302(c) of the Consumer Credit Protection
Act, 15 U.S.C. § 1672(c) (1970), defines garnishment to mean "any
legal or equitable procedure through which the earnings of any
individual are required to be withheld for payment of any debt.”
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law, and provisions for the determination of exemption claims are in-
cluded in the special procedures for enforcement of money judgments
where appropriate.69

The principle that exemptions do not apply where the judgment is
for the purchase price of the property involved or is for the fore-
closure of a lien on the property (other than a lien created in the
course of enforcing a general money ;hn:lgmant)?':"I is continued in the
proposed law.

The proposed law also makes clear that exemptions are to be deter-
mined and applied as of the date the exemption claim is made. This

provision is intended to reject the holding in California United States

Bond & Mortgage Corp. lg_Grodzina?l which held that the portion of life

insurance benefits which exceeded the exempt amount at the time they
were received was 'earmarked” for creditors even though the amount of
benefits remaining at the time they were levied upon was less than the
amount protected by statute.72 Fxemption laws are intended to protect
an amount of property sufficient for the support of the debtor and the
debtor's family at the time it is needed, i.e., when the creditor at-
tempts to enforce the judgment. The question of exemption of property

69. See the discussion under "Special Procedures for the Enforcement of
Money Judgments" infra.

70. See Civil Code § 1241; Code Civ. Proc. §§ 690.28, 690.31, 690.52;
Willen v. Willen, 121 Cal. App. 351, _ , 8 P.2d 942,  (1932)
{lien on insurance policies created by court order in proceedings
to enforce alimony award foreclosed by execution).

71. 139 Cal. App. 240, 34 P.2d 193 (1934).

72. In Grodzins, the surviving wife received $10,000 in 1ife insurance
benefita, deposited £5,000 in a savings and loan account, and spent
the remainder for the support of herself and her minor children.
Under the exemption in effect at the time, approximately §8,900 of
the 510,000 would have been exempt if the creditor had levied upon
the funds immediately. The creditor was permitted to reach $1,100
of the remaining $5,000. The result could have been more perni-
cious since, i1f the lump-sum originally received at some remote
time before levy had been 518,000, for example, and the wife had
spent $9,000 of it before levy, the creditor would have been able
to apply the remaining $9,000 to the judgment.
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does not arise until the creditor seeks to reach the property and apply

73

it toward the satisfaction of a judgment.

Exception for Judgments for Spousal or Child Support

Under existing law, the standard exemptions of earnings7a and re-

tirement benefit375 do not apply where the money judgment being enforced

1s for child or spousal support. The proposed law would extend this

exception to all exemptions.76 Since a major purpose of exemption laws

i1s to protect an amount of property sufficient for the debtor to support

dependents, it makes no sense to protect the debtor's property from a

Judgment for the support of those dependents. Where the debtor has a

family from a new marriage, the court would be empowered to make an

equitable division of the property that takes into account the needs of

77

all the persons the debtor is required to support.

Exception for Welfare Payment Reimbursement

Fxisting law provides that the debtor is entitled to a more limited

set of exemptions against a claim by a county for reimbursement for

county aid used to support the debtor than is avallable against claims

73.

74.

75.

76.

77.

Medical Fin. Ass'n v. Rambo, 33 Cal. App.2d Supp. 756, 758-60, 86
P.2d 159, __ (1939). This case involved the garnishment of wages
at a time when one-half of the earnings received during a 30-day
period were exempt. The debtor had already received some earnings
and the creditor argued that those earnings should be counted
toward the exemption, leaving the remainder earned during the 30-
day period subject to levy in the amount of one-half of the total.

Section 690.6 provides an exemption for one-half of the debtor's
earninge. This exemption is superseded by the more restrictive
federal provision pursuant to Section 303(c) of the Consumer

Credit Protection Act, 15 U.S.C. § 1673(c) (1970). In the case of
a judgment for support, greater amounts may be garnished. Consumer
Credit Protection Act § 303(b){1), 15 U.S.C. § 1673(b)(1) ( ).
Section 690.18 [as proposed to be amended by S.B. 1360 and A.B.
1969 in the 1978 legislative session].

Section 10 of the Uniform ¥xemptions Act {1976) provides a similar
exception. Under the proposed law, the spouse or dependent would
not be able to reach property which is not subject to the enforce-
ment of a money judgment, but only that which is described as
exempt.,

This codifies the holding in Rankins v. Rankins, 52 Cal. App.2d
231, 234-35, 126 P.2d 125, _  (1942).
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of creditors genra'-:a.‘tly.?ﬁ This exception to the standard exemptions is
not continued in the proposed law because it is constitutionally suspect

under the equal protection clausne:.?9

Exemption Rights of Marrled Debtors

The interrelation between the creditor's remedies and exemption
laws, community property laws, and other laws pertaining to the manner
of holding title to property is complicated and sometimes inconsistent.
Generally, only the property of the judgment debtor may be applied
toward the satisfaction of a money judgment.eo Thus, 1f the judgment
debtor is a joint tenant, only the interest of the judgment debtor may
be reached.81 However, if one spouse is a judgment debtor, the commu-
nity property, in which the spouses have equal interests,sz is generally

liable for the satisfaction of the judgmentas and, where the debt was

78. See Section 690.19; Welf. & Inst. Code § 17409, Welfare and Insti-
tutions Code Section 17409 provides the following exemptions in
such cases: $50 in cash, personal effects and household furniture
with a value of $500, a cemetery plot, $500 placed in trust for
funeral expenses, insurance policies with a cash surrender value of
$500, and relocation assistance benefits.

79. Cf. James v. Strange, 407 U.S. 128 (1972) (Kansas statute imposing
1iahilitv on indigent defendant for costs of counsel provided the
defendant and denying exemptions available to other judgment
debtors held unconstitutionall.

80, See the discussion under "Property Subject to Vnforcement of a
Money Judgment" supra.

8l. See In re Rauver's Collection Co., 87 Cal. App.2d 238, 259, 19 P.2d
303 (1948) Russel v. Lescalet, 248 Cal. App.2d 310, 312, 56
Cal. Rptr. 399, _ (1967); 5 B. Witkin, California ?rocedure
Enforcement of Judgment § 13, at 3398 (2d ed. 1971).

82. C(ivil Code § 5105.

83. Civil Code §§ 5116, 5120, 5122, 5125; see D. Reith, California Debt
Collection Practice Supplement 176-77 (Cal. Cont. Ed. Bar 1976).
Either spouse has management and control of the community property
with certain exceptions. Civil Code § 5125{(a). It has been de-
clared by the Legialature that the "liability of community property
for the debts of the spouses has bheen coextensive with the right to
manage and control community property and should remain so.” 1974
Cal. Stats., Ch. 1206, % 1, It seems fairly certain, however, that
community busineas property that is subject to the sole management
and control of operating spouse pursuant to Civil Code Section
5125(d) is liable for the debts of the nonbusiness spouse. See H.
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incurred for necessaries of life after marriage, the separate property
of the nondebtor spouse may alsoc be reached.ah

A nondebtor spouse is clearly entitled to prevent the application
of property which is not liable under applicable law toward the satis-
faction of the judgment.85 If only one spouse is a judgment debtor and
the separate property of the nondebtor spouse has been levied upon, the
nondebtor spouse has been permitted to seek the release of the property
through the third-party claims procédure.86

The generally stated policy underlying the exemption laws 1s to
protect an amount of property sufficient to support the debtor and the
debtor's‘family.87 It 18 clear that, if only one spouse is the debtor,

the spouses may reduce the amount of property available to satisfy the

Verrall, Cases and Materials on California Community Property 396-
97, 401 (3d ed. 1977); Comment, The Implications of the New Commu-
nity Property Laws for Creditors' Remedies and Bankruptcy, 63
Calif. %. Rev. 1610, 1628-34 (1975).

54, Civil Code $§ 5121, Resort must first be had to community and
quasi-community property. See Civil Code & 5132; Reppy, Retro-
activity of 1973 California Community Property Reforms, 48 So. Cal.
L. Rev, 977, 1033 n. 174 (1973).

85, Where a spouse's separate property is sought to be applied to the
debt of the other spouse incurred for necessaries pursuant to the
liability provided in Civil Code Sections 5121 and 5132, the
spouse whose separate property Is sought to be reached must be made
a party to the action for the purpose of obtaining a limited
personal judgment. Credit Bureau of Santa Monica Bay Dist., Inc.
v. Terranova, 15 Cal. App.3d 854, 860, 93 Cal. Rptr. 538, 542
(1971).

86, Sherwood v. Cornfield, 216 Cal. App.2d 364, 369, 31 Cal. Pptr. 264,
267-68 (1963); Adler v. Blair, 169 Cal. App.2d 92, _ , 336 P.2d
971, ___ (1959): Spear v. Parwell, 5 Cal. App.2d 111, 112, 42 P.2d
391, __ (1935). 1In one case, a third-party claim was filed on the
basis that the husband's wages were exempt because the wife's debt
for necessaries was incurred before marriage, making the exception
toe the wage garnishment exemption inapplicable. White v. Gobey,
130 Cal, App, Supp. 789, 790-91, 19 P.2d 876, ___ (1933). See the
discussion under "Third Party Claims" infra.

87. See Bailey v. Superior Court, 215 Cal. 548, 554, 11 P.2d 865, 867
(1932).
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the spouses may reduce the amount of property available to satisfy the
judgment by holding it in joint tenancy rather than as commonity prop-
ertv.88 Existing law, however, provides no general rule governing
whether joint debtor spouses may each claim exemptions in community or
separate property, or whether a nondebtor spouse may claim an exemption
in community property (or in separate property in the case of a debt for
necessaries).

In general the availabiliity or amount of an exemption does not
appear to depend upon whether the debtor is married or has any depend-
ents. There are several exceptions:

(1) A head of a family may select a homestead not exceeding 530,000
in value, whereas any other person under 65 vears of age may select a
homestead of only $15,000 in value.39

{2) Household furnishings, wearing apparel, and the like, is exempt
to the extent "ordinarily and reasonably necessary to, and personally

used by, the debtor and his resident family."90

This exemption specifi-
cally takes into account the needs of the debtor's spouse and dependents
and should not vary depending upon whether one or both spouses are

liable on the judgment.

83. See Siberell v. Siberell, 214 Cal. 767, 772-74, 7 P.2d 1003, _
(1932); In re Rauer's Collection Co., 87 Cal. App.2d 248, 257, 196
P.2d 803, __ (1948); 7 B. Witkin, Summary of California Law
Community Property § 48, at 5139 (8th ed. 1974). It should be
noted, however, that a transfer of a debtor spouse's interest in
property to the nondebtor's spouse, such as by way of changing
community property to separate property, 1s voldable as a fraud-
ulent conveyance. See Wikes v. Smith, 465 F.2d 1142, _ (9th Cir.
1972); Could v. Fuller, 249 Cal. App.24 18, 24-27, 57 Cal. Rptr.
23, __ (1967).

89. Civil Code § 1260 (declared homestead); Code Civ. Proc. §§ 690.3
(mobilehomes and vessels), 690.31 (claimed dwelling). A person
aged 65 1s entitled to the same exemption as a head of a family,
Civil Code Section 1261 provides that a head of a family includes
hugband and wife when the claimant is married and any person wheo
resides with and cares for or maintains certain relatives. A
homestead may be selected from community property, quasi-community
property, property held by the spouses as tenants in common or in
joint tenancy, or separate property. Civil Code § 1238.

90. Section 690.1.
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(3) The exemption of earnings from garnishment depends in part on
amounts withheld pursuant to the tax withholding lawsgl and consequently
is affected by the number of deductions the wage earner claims. How-
ever, the federal restrictions on wage garnishment permit a creditor to
reach a larger amount of earnings where the debtor claims a greater

number of tax withholding deducticms.92

The additional hardship exemp-
tion is based upon the amount '"necessary for the use of the debtor or
the debtor's family residing in this state and supported in whole or in

part by the debtor."93

It may also be assumed that, if both spouses are
liable on the judgment, the garnishment of each spouse's wages is re-
stricted by the federal law.

(4) The life insurance exemption is doubled in favor of the spouse
of the insured.‘94

(5) The exemption for depesit accounts into which social security
benefits are directly deposited is increased from $500 to $750 where two
or more depositors to the account are designated payees of the bene-
fits.95

{6) The exemption for savings and loan accounts is specifically
stated to be 8 maximum of $1,000 "per person, whether the character of

96

the property be separate or community." The meaning of this provision

91. See Consumer Credit Protection Act § 302(b), 15 U.S5.C. § 1672(b)
(1970) (defining "disposable earnings' which provide the basis for
determining the amount subject to garnishment, as the amount
remaining after the deduction of any amounts required by law to be
withheld).

92. This is so because a wage earner claiming more withholding de-
ductions will have a larger disposable income at the same level of
earnings than a wage earner claiming fewer deductions. The federal
formula permits garnishment of all of the debtor’'s disposadble
weekly earnings that exceed 30 times the minimum wage but that do
not exceed 40 times the minimum wage or, when the earnings exceed
40 times the minimum wage, 25% of the total amount of disposable
earnings. See Consumer Credit Protection Act § 303{(a), 15 U.S.C.

§ 1673(a) (1970).

23, Section 6902.6(b).
94, Section 690.9(b).
95, Section 690.30(a).

96. Section 690.7(b). The exemption for credit union accounts does not
have this feature. ¥in. Code § 15406, '
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is unclear a#d it has not been interpreted by the courts. It might be
read to ﬁermit'bnth spouses, whether jointly liable or not, to claim
exemptions. It might mean that only debtor spouaés may claim an exemp-
tion (1f the view is taken that only debtors may claim exemptions) and
that, in the case of a joint'account;Athe levy severs the joint tenancy
and thus preserves the separate haif interest of the nondebtor spouse.
(7) On the other hand, the motor vehicle exemption appears to
protect only one wvehicle registered in the debtor's name,97 apparently
without regard to the nature of title.98
The proposed law clarifies the policy regarding the exemption
rights of married persoms. It provides that exemptions may be claimed
from any property--community or separaté#¥that 1s liable for the satis-
faction of the money jgdgmeﬁt and grants each spouse the right to a
separate set of exemptions, regardless of whether one or both are judg-
ment debtors. This equalizes the treatment of unmarried jeint debtors
and married persons, insofar as the exemption 1aws are concemed.99
This principle would apply to all exemptions [except the homestead
exemption which is doubled for a head of a family, whether married or
not]. Married persons would be able to claim exemptions for two motor
vehicles so long as nelther exceeded $1,000-in value over liens and
encumbrances., The exemption for the spouse’s interest in tools of a
trade would be doubled only if both spouses were engaged in the trade or

had separate trades.

Tracing Exempt Amounts

An exemption for money derived from a particular source, such as
retirement or life insurance benefits, is illusory if the exemption is
lost when the bemefits are deposited in a bank or held in the form of a

97. Section 690.2(d).

98, See Veh. Code §§ 4150.5, 5600.5 (coownership of motor vehicle).

99. Of course, the communiﬁy property laws would continue the unique
principle that makes a nondebtor spouse’s interest in community

property liable for the satisfaction of a judgment against the
other spouse.
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check or cash. Presently, case law and, to a limited extent, statutory
law, recognize the right of a debtor to trace exempt amounts through a
change in form. 100 The proposed law contains a general provision which
would permit the judgment debtor to trace exempt amounts through deposit
accounts and in the form of cash and the equivalent of cash, including
cashier's checks, certified checks, and money orders. This tracing
provision would apply to relocation, life insurance, retirement, unem-
ployment, disability, imalth, social security, and veteran's benefits,
worker's compensation, aid, and proceeds from the sale of or indemmifi-

cation for a dwelling, a motor vehicle, and tools of a trade.101

Consistent with the general burden on the debtor to claim exem.ptions,l02

the debtor should have the burden of tracing the exempt amount.

Automatic Adjustment of Exempt Dollar Amounts

Fxemptions subject to dollar amount limitations have the virtue of
certainty and prevent the abuse that arises where specific items are
exempt without value limits, Legislatures have typically been slow to

adjust exemptions in response to changes in the value of the clolltn:.l{):'I

100, See, e.g., Sections 690.18(a) (pension benefits exempt in debtor's
possession and when deposited), 690.30 (direct deposit of social
security payments): Kruger v, Wells Fargo Bamnk, 11 Cal.3d 352, 367,
521 P.2d 441, __ , 113 Cal. Pptr. 449, (197&) (unemployment
benefits in checking account); Holmes v. Marshall, 145 Cal. 777,
782-83, 79 P, 534, ___ (1905) (life insurance benefits deposited in
bank account):; Bowman v. Wilkinson, 153 Cal App.2d 391, 395-96, 314
P.2d 574, ___ (1957) (life insurance check converted to cashier's
check and deposited in attorney's trust account); Philpott v. Issex
County Welfare Rd., 409 U.S. 413, 416-17 (1973) {(dieability bene-
£4ta in bank account): Porter v. Aetna Cas. & Sur. Co., 370 U.S.
159, 162 (1962) (veterans' benefits in savings and loan account).

101. The opportunity to trace exempt proceeds from the sale of a dwell-
ing would be limited to oix months and from the sale of a motor
vehicle or tools to 90 days.

102. See Section 690.50(i).
103. See Countryman, For a New Exemption Policy in Bankruptcy, 14

Rutgers L. Rev. 678, 663 (1960); Joslin, Debtors' Exemption Laws:
Time for Modernization, 34 Ind. L.J. 355, 356 (1959).
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For example, the exemption for an account in a savings and loan assocla-

tionlo# was set at 51,000 in-1901.105 The dellar was worth approximate-

ly seven times as much in 1901 as it is now,106 yet the amount of the

107 wa

exemption remains unchanged. The credit union account exemption 8

raised to $1,500 in 1939108

times ag much.109 The 1life insurance exemptionu0 was set at the
amount of benefits represented by a $500 annual premium in 1868111 when
112

the dollar was worth approximately six times what it is today. Less

when the dollar was worth approximately four

dramatic, but still significant, disparities have occurred in exemptions

such as the motor vehicle exemption which has been frequently amended

since its original enactment in 1935.113 The protection of a motor

104, Section 690.7.

105. 1901 Cal. Stats., Ch. 28, ¢ 1 (then building and loan associa-
tioﬂs} .

106. See Bureau of Census, Historical Statistics of the United States,
Table E-183, at 212, (1975) [hereinafter cited as Historical
Statistics}. Bureau of Census, Statistical Abstract of the Tmited
States: 1976, Table Wo. 708, at 439 [hereinafter cited as Statis-
tical Abstract].

107, Fin. Code & 15406,
108, 1939 Cal. Stats., Ch., 965, £ 2,

109. See Historical Statistics, supra note 106, Table F-1353, at 210;
Statistical Abstract, supra note 106, Table No. 708, at 439.

110. Section 690.9.
111. 1868 Cal. Stats., Ch. 404, % 1,

112. Historical Statistiecs, supra note 106, Table E-183, at 212; Sta-
tistical Abstract, supra note 106, Table No. 708, at 439.

113, 1935 Cal. Stats., Ch. 723, § 24. The motor vehicle exemption at
first protected a vehicle valued at $100, regardless of the extent
of the debtor's equity. This limit was raised to $250 in 1949 and
to $350 in 1959. 1In 1967 the debtor's equity wae protected in the
amount of 5350 so long as the vehicle was not worth more than
$1,000. The equity exemption was raised to $500 in 1972 and in
1976 the value limitation was repealed. See 1949 Cal. Stats., Ch.
628, § 1; 1959 Cal. Stats., Ch. 1474, § 1; 1967 Cal. Stats., Ch.
1241, § 1; 1972 Cal. Stats., Ch., 744, 8 1; 1976 Cal. Stats., Ch.
1210, § 2.
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vehicle in which the debtor has no more than $500 equity, established in
1972, has been significantly eroded because by 1976 the average price of
new cars had risen over 20% and the average price of used cars had risen
over 40 percent.lla
The proposed law provides for the automatic adjustment of the
dollar amount of exemptions based upon changes in the consumer price
index.115 The change would be made dt two-year intervals if the in-
crease or decrease in the consumer price index over that time was at
least 10 percent of the index on the operative date of the proposed
law.116 The Judicial Council would be given the responsibility of
calculating the change and adopting a rule anmouncing the change. The
revised amount would apply to any claims made when the change is in
effect. This has the effect of measuring the amount of the exemption
from the time it is claimed rather than from the time the exemption was

enacted.

Procedure for Claiming Fxemptlions After Levy

Existing law provides g detailed procedure through which exemptions
may be claimed and determined.117 The debtor or the debtor's agent may,
within 10 days after property has been levied upon, claim an exemption
by f{ling an affidavit with the levying officer; otherwise the exemption

is waived and the property will be applied toward the satisfaction of

114. Statistical Abstract, supra note 106, Table No. 709, at 440,

115. Cost of living adjustment provisions are contained in the Uniform
Consumer Credit Code % 1.106 (1974 version) and the Uniform Exemp-
ticne Act § 2 {(1976) and in several Cslifornia statutes. See Govt.
Code § 9360.9 (legislative retirement system), 21221(c) (public
employees' retirement benefits), 31870 (county employees' retire-
ment benefits), 82001 (campaign spending limits); Welf. & Imst.
Code 5§ 11453 (AFDC payments), 12201(i) (aged, blind, and disabled

payments).

116. For examples of the operation of the propesed section, see the
Comment to proposed Section 707.210 infra.

117, Section 690.50; see generally 5 B. Witkin, Califormia Procedure
Enforcement of Judgment §§ 88-92 (2d ed. 1971 & Supp. 1977).
Special procedures are provided for determining certain exemptions.
See Sections 690.30 (deposit account into which social security
benefits directly deposited), 690.31 (dwelling exemption).
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the judgment.uB If the debtor files an affidavit, the levying officer

immediately serves it on the judgment creditor along with a notice that
the property will be released unless the creditor flles a counteraffida-
vit with the levying officer within five days after the debtor's affida-
vit is served. The creditor 1s also required to serve a copy of this
counteraffidavit on the debtor and file proof of service with the levy-
ing officer., Once the counteraffidavit is filed, either party is per-
mitted to make a motion for an order determining the exemption claim
within five days after the filing of the counteraffidavit. The hearing
1s required to be held within 15 days after the motion is made unless a
continuance is granted. The moving party must give at least five days'
notice of the hearing to the other party and to the levying officer. 1If
no motion is made within five days after the counteraffidavit is filed
or if the levying officer is not sgerved with notice of the hearing
within 10 days after such filing, the property is required to be re-
leaged to the debtor. At the hearing the debtor has the burden of
proof. The affidavit gnd counteraffidavit are filed with the court by
the levying officer and constitute the pleadings of the parties, subject
to the power of the court to permit amendments. The court may also
permit the production of other evidence. At the conclusion of the
hearing, the court determines the exemption and makes any necessary
orders for the disposition of the property.

The proposed law would make several changes in this procedure.119
Since the debtor may not receive notice of levy for some time after levy
has occured,lzo the l0~day pericd within which the claim of exemption

118. Section 690(a). Some exemptions are not subject to waiver, See,
e.g., Section 690,6(b) (portion of earnings not subject to garnish-
ment), 690.15 (worker's compensation benefits prior to payment),
690.19 (aid under public assistance program prior to payment),
Smith v. Rhea, 72 Cal. App.3d 361, 370-72, __ Cal. Rptr. __ ,
{1977) (exempt portion of proceeds from execution sale of motor
vehicle).

119. For other minor and technical revisions, see the Comments to the
sections in the proposed law, infra, and to the repealed sections
in the Appendix, infra.

120. Yotice of levy is required to be given the judgment debtor promptly
after levy. See Section 688(b) (incorporating the levy provisions
in the Attachment Law, Sections 488.310-48B.430),
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must be filed with the levying officer runs from the date notice of levy
is malled or delivered to the judgment debtor. The five-day period for
filing the counteraffidavit should be increased to 10 days, but this
period should not be extended where the claim of exemption is served on

the creditor by mail.lzl

As a condition of claiming an exemption for a
motor vehicle, heirlooms, works of art, jewelry, or tools of a trade,
the debtor should be required to describe other property of the same
type for which an exemption is not claimed. Similarly, where the

debtor claims an exemption for deposit accounts and money or for the
loan value of an insurance policy, the debtor should describe all other
such funds. This will enable the creditor to obtain information regard-
ing other property of the debtor and will help ensure that the policy of
the exemptions laws to protect only a limited amount of the debtor's
property iIs carried out.

The right of the judgment debtor to move for a hearing on the
exemption claim should be eliminated as unnecessary. Under the proposed
law, 1f the creditor does not file the notice of opposition with the
levying officer and file notice of motion within the 10-day period after
service of the claim of exemption, the property will be released and the
creditor will be precluded from levying on it again abasent a showing of
changed circumstances. Accordingly, the debtor has nothing to gain by
moving for a hearing on the exemption claim. The l5-day period after
the motion is filed, during which the hearing is required te be com-
menced, should be increased to 20 days so that the debtor may be given

10 days' rather than five days' notice of the hearing.122

121. See Section 1013 (general provision for extension of time where
notice served by mail).

122. This period should not be subject to the extension of time provided
by Section 1013, :
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fe mﬁﬁPTER 7 PRUPERTY SUBJEGT TO ENFORCEMENT OF
I T A MDNEY JUDGWENTS’AND EXEM?TIONS '

[N PRAEELE

Artitle l General ?rovisions

_5 ?Of'llﬂ' Claimant

y '7 : 707 llG._ As used 1n this chapter, "claimant" includqs all of the
: following coo it : S

T (a) An individual Judgment debtor. ' 7

{b) A-pereon author1zeﬂ to exerclse the rights of a Judgment ;1

f'debtor '

y g
bousn

(c) The Judgmtnt debtor g spouse who is entitled to claim exemp-

1

tlons pursuant to Section 707 160 _:; ,l ; f (V';; _1! arj

Comment Seotion 70? 110 specifles the persons who are entitled to

' ”claim exemptions on behalf of the Judgment debtor. Under former Section

‘ﬁpu 50(a), only the Judgment debtor and the agent of the ‘judgment, debtor
were expresaly authorized to cLalm an exemption. Subdivlsion {b) per—
mltS agents,, guardians, conservators and persons halding a power of.
‘attorney to claim exepptione Subdivision (c) is new, g

4265
§ ?ﬁ?;JZO, Property sub;ect to enforcement of money judgment -
7ﬂ? 120 (a) Except as provided in Section ?0? 130 the foilowing

‘property 15 subject to enforcement of a,money Judgment
(1) All the property ‘of the judgment debtor
(2) 1f the judgment debtor is married: ek
(1)° The saparate property of “the Judgment debtor. t'“‘;‘: .
(ii) The community property, to the extent prov1ded in the com—
munity property lawsi
(iii) The separate.property of the spouse of the Judgment debtor,
to tle extent. provided in Sections 5121 and 5132 of_the Civil Code.

’ ‘Ih);Subject to Section 2, 320 property described in subdivision
(&Y remains. SubJECt to enforcement of a money Judgment notwithstanding
transfer or other disposition if the property is eubJect to an attach-
ment - lien, Judgment lien," execution lien, or other liemn in favor of the

HJudgment creditor arising 1n the action or. from enforcement of the
judgment.
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. Comment. Subdivision (a)(l} of Section 707.120 supersedes a por-
tion of subdivision (a) of former Section 688. The reference in former
law to "any interest" in property and the enumeration of certain types
of property (''goods, chattels, moneys or.other property') are deleted;
the deletion is not intended to limit in any way the scope of property
subject to the enforcement of a money judgment. Generally, property
interests that are assignable may, by some procedure, be reached to
satisfy a money judgment. - §eg_Murphy v. Allstate Ins, Co., 17 Cal.23d
937, 945-46, 553 P.2d 584, 589-90, 132 Cal. Rptr. 424, 429-30 (1976).
See also 1 A, Freeman, Law of Executions §§ 110, 112, 159, 162 (3d ed.
1900);. 2 id. §§172, 177583 id. § 425. - Except to the extent provided in
Article 6 (commencing with Section 705.610) of Chapter 5 (order.of as-
signment of right to future payments), a debt which is uncertain or con-
tingent in the sense that it may never beéome due' and payable hay not be
reached _See, Javorek v. Superior Court, 17 Cal.3d 629, .640, 552 P.2d
728, ?3? 131 Cal. Rptr. 768, 777 (1976); Dawson v. Bank of America, 100
Cal. App.2d 305, 309, 223 P.2d 280, 283 (1950); Clecak v. Dunn 95 Cal,
app 537, 540,.272.P, 1104, 1105 (1928)

" Paragraph (2) of subdiv1sion (a} incorporates the epecial rules_
governing the liability of a married pérson's property to thesatis-
faction of a judgment provided in the community property laws. See
- Civil Code §§°5116, 5120, 5121, 5122, 51I3, 5131, 5132, Whereaspouses

v g@pérate’ propérty is sought to Be applied to the debt’ of the other

- gpouse dncurred for necéssariey’ ‘pursuant td the 1iability” provided in
C1¢1i1 Code Sections 5121 and*5132; the spodse whose separate property is
séught'te be:réiched st be''‘made & party to ‘thé’action’ for theé' purpose
of obtaining a limited personal‘judgment.  Crédit Buteau'of Santa Monica
Bay Dist., Inc. v. Terranova, 15 Cal. App.3d 854, 860, 93 Cal. Rptr.
538, 542 (1971). However, if property has been levied upon, the spouse
who is not a judgment debtor may claim that the property may not be
applied to the satisfaction -of_ the:judgment bétause it 1s the'spouse's
separate property. . This.claim may.be made by way of. the ghird-party
" claims procedure in Chapter 6 (commencing ‘with Section 706. 110).

Sherwood v. Cornfield, 216 Cal. App.2d~364, 369, 31-Cal. Rptr. 264, 267-
68 (1963); Adler v. Blalr, 169 Cal. App.2d 92, . 336.P.2d 971,

(1959). This procedure is distinct from the procedure under this chap-
ter for claiming an exemptioni™ ' : -

Subdivision (b) conptinues, formex lawt . See the last portion of sub~
division 1 of former Section 682 (real property subject to judgment
1ién); Riley v.!Nance, 97 Gal. 203, 31 P.;:1126.(1893) (property subject
to attachment lien when owned by eventual judgment debtor); Puissegur v,
Yarbrough, 29 Cal.2d 409, 412-13, 175 P.2d 830, 832 (1946) (property
subject 'td execution ‘lien when ownéd by jtdgment- debtor)}; Norddirom v.
Corona City Water Co., 155 Cal. . 206, 212-13,.100 P, 242, 245 (190%)
(Judgment in supplementary proceedings or credltor s suit relates back
to time of gardishment of debt:‘by ‘Sservicde of writ of éxecutioh)} Can-
field v. Security-First Nat'l Bank, 13 .Cal.2d 1, 29-30; 87 RB.2d 830, 844

"(1939) (creditor s sult creates equ1table lien on property sought to be
reached'from time of servite ' of process). For provisiods toncerning the
_creation of liens, see Secrlons 488,500, 488.510 (attachment lien),..
486,110 (temporary protective order in attachment), 674 (Judgment 1ien),
703.250 (execiitiot ‘lien), 704." 7 (lien 'of earnings withholding order),
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?05 120 (lien nf order for examination of ]udgmﬂnt debtor), 705. 130
(lien of order for examination of Judgment debtor s debtor), 705.250
(lien of creditor's suit), 705.340 (receiver s I;en), 705,420 (lien of
charging order), ,705.51Q (lien on cayse of action and nonfinal Judg-
ment), 705.620 (llen of assignment order} 705,780 (lien Qn money owed
judgment debtor as creditor of public entity);u See alsq Section 702.310
(relation back of liens). The introductory clause of subdivision {b)
recognizes that a lien may not follow property when it is transferred to
a bofa fide purchaser. See Section 702.320 and the Comment thereto.

968/606

§ 707.130. Property not subject to enforcement of a money judgment
‘ , — LN el

707.130. Property that is not subject to enforcement of a2 mopey
Judgment pursuant .to Article 3 (cammenclng with Section 707. 510) or
~pursuant to any other law may not in any manner be applied toward the

satisfgction of a mpney judgment,

Comment. Section 707.130 supersedes former Section 690.{b) which
provided, that property for which a claim of exemption was not required
to be filed was not subject to levy of attachment or eéxecution in any
manner, The category of property exempt without: filing a claim ef.
exemption is not continued in this title since it does not differ from
" property which is not subgect to enforcement of a toney. jndgment
Propérty which has been determihed -to Be exempt by a court-oriwhich:.is
"exgmpt because the judgment creditor has failed to oppése a claim of
"exemption may not be applied toward the ‘satisfaction bfitheijudgment
without a showing of ' changed citcumstaﬁtes under Section M07.190 just as
is the case with property which is not subject to enforcement of a money
- judgment. However, if a timely claim of exemption is not made; as a
general rule, property’ described as exEmpt may be reaehed -Bee Section
707, 150.

o Section 707.130 alsc recognizées:-that the description of. property

" which {5 not subject to the enforcement of a money judgment in Article
3 is not comprehenélve “For "example, property in custodia legis is not
subgect to execution undef certafn circumstances. See, e.g., Robbins wv.
 Bueno, 262 Cal, App.2d 79, 68 Cal. Rptri’ 347 (1968), Korth v. Evans, 1

' qu App.2d 64, 36 P.2d 133 (1934); Hawi Mill & Plantation Co. ¥

Leland 56 Cal App. 224,205 P, 485 (1922); 5 B. Witkin, Caldfornia

: Procedure Enforcement of Judgment' §§-21-23, at 3402-04 (2d ed:-1371). A
o trademark may only be reached in connection with the business in which

' it'is used. See Ward-Chander Bldg. Co. v. Caldwell; 8 -Cal. App.2d-375,

378-79,-47 P.2d 758,  (1935). The portion of a cemetery containing
human remains is not sub;ect to enforcement of a money judpgment. See
Peebler v. Danziger, 104 Cal. App.2d 491, , 231 P.24d 895, (1951).

Other statutes designate certain property as not subject to enforcement
of a money judgment. See, e.g., Civil Code § 765 -(estates at will);
Fduc. Codeg § 21116 (educat1onal endowment funds), Health & Saf. Code

§§ 7925 (money from purchase of unused cemetery lands), 32508 (hospital
endownent funds}; Labor Code '§§ 270.5 (préperty held in-trust by logging
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employer, except on claim by employee), 270.6 (property held in trust by
employer of -certain salespersons, except-on claim by employee). . Federal
‘kaw also precludes the application of certain types of property to the
satigfaction of a woney judgment. See, e.g,, 22 U.S.C: § 1104.{_ . )
-(foreipgniservice retirement); 33 U.S.C. § 916 (... ) -(longshoreman
-Tetirement); 42 U.S.C. § 407 (- ) (social seaurity), 45 U.s.c., § 2281
U ¥ {railroad retirement).

S s
§ 707.140. Applicability of exemptions

2 707.140. (@) Except as otherwise provided by statute, property
that is exempt pursuant.to this chapter is exempt from all procedures
- for the enforcement: of a money judgmesnt. O T o
€b) Exemptiions do not apply:where tle judgment -to-be.enforced is
* for the purchase price of.the property or is ‘for the foreclosure of a
mortgage or other lien on the property-other than a lLien created pur-
_ suant to this title. .

(c) Exemptions shall be determined as of the date the judgment

-‘debtor makes an exemptlon claim

* " Commeént. " Subdivision (a) ‘of Section 707,140 makes clear that the
exemptions prov1ded by this chapter apply ‘regardless of the procedure
=se1ec;ed for the enforcement of a morey Judgment This provis1on super-
fsedes SubdiVlSiDn (a} of former Section 690 "Howevér, cértain exemp~
tions do’ not apply ‘whete a Judgment for child or spousal support is
being enforced (see Section 707.170) for a property tax 'is being col-
lected (see Sectionm 707. 210(d}) ] '

Subdivision (b) ‘continues the substance of former Section 690 52
and the last sentence of former Section 690,28, :

Subdivision (c) makes clear that the exemption claimed is' to be
determined as ‘of the time a claim of exemption is’ made pursuant to the
applicable procedure This codifies the result in’ Medicel Fin. Ass'n v.

”Rambo, 33 Cal. 4App.2d Supp. 756, 75860, 86 P.2d 159, = (1939) and
rejects the holding in California United States Bond & Mort. Corp. v.
‘Grodzins, 139 Cal. App. 240, 242-43, 34 P.2d 193, (1934) {portion of

life insurance benefits which exceeded exempt amount when'réceived was

!earmarked for creditors even though benefits remaining at” ‘time of levy

. were below exempt amount). In order’ to take advantage of the principle
_Lstated in subd1v151on (d), the judgment debtor must trace the funds for
_ which an exemption ls_cleimeﬂ See Section 707. 180 (trating}

-

L e o D 28}66 .
5170?.150. Walver of exemptiﬂns _ ' ' o

- 707.150. .Except as provided: in Section 4?3 - an exemption is waived
;uﬁiess it is.claimed wi;hin the tlmeaprqyidedrend pqrsuant_to;the appli-
cable procedufe. - | - T 7
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Comment. Section 707.150 continues the principle .of subdivision
(a) of former Section 690. but is broader in its applicatlon since it is
not limited .to exemptions provided in thls chapter. Former law also re-
ferred to exemptions "from executiop' _whereas this section makes clear
: that exemptions. apply in all proceedings for the enforgement of a money
~judgment. See..Section 707.140(a)}. Where property is levied upon by a
levying officexy the applicable procedure for -claiming an exemption is
that provided in Article 2 :(commencing with Section 707.310) of this
chapter., This procedure is,also 1ncorporated in other instances: e.

. where property is attached under an ex parte writ of attachment (see

Section 485.610) or where a warrant or notice of levy for the collection
- af taxes is .treatad as:a wpit of execution (see Section 707.210). If
-the property is sought to be reached by some process other than a levy
undex. a writ, such as An order in examination proceedings (see Sections
705.110-705. 190) -or an assignment order (see Sections ?05*610 705.630},
the procedures for claiming exempticns provided by this chapter dp not
apply. In these situations, .a .court hearing is required and exemptlon
claims will be determined at suoh time or later upon noticed motion.
See, e.p., Sections 705,160 (c) {determlnatlon of exemptlon claim 1n

. examination proceedings).

.+ The 1ntroductory clause recognizes the _power of the court under
Sectiog 473 .to relieve the claimant. from the consequences of failure to
timely £11e a claim of. exemption through mistake, 1nadvertance, sur-
..prise; or excusable neglect.

. - . . R T
: . . L RPN

29214
§ 707.160. Exemption rights of married persons

707.160. (a) Married pérsons may claim exemptions in Coémmunity
f“uproperty and in separate property which is 1liable under thé community
property 1dws, :

(b) EXCEpt as prbvided in Sectioﬁs 1707.510] and 707.570, each
:”spoube niay ‘claim’a separate set of eﬁemptions, regafdless of whether the

'?spouse is'a judgment debtor.”

Comment; Sectlon 707. 160 establishes the right of a nondebtor

* “Spouse of'a judgmert ‘debtor to claim exemptions for commurity property,

cand for separate property of the nondehtor spouse, which is sought to be
applied to the satisfaction of a money judgment against the judgment

" ‘debtor condistent with the community property laws. See Seetion:707.120;
Civil Code §§ 5116, 5120, 5121, 5122, 5125, 5131, 5132, Such a provision
is not without precedent in California cases. See White v. Gobey, 130
Cal. App. Supp. 789, 791, 19 P.2d 876, _ _ (1933) (husband allowed to
claim exemption for his earnings levied upom' to satisfy judgment against
wife where husband's earnings liable under community property laws).
Section 707.160 permits the mondebtor spouse to take advantage of exemp-
_tions to the same extent as if the nondebtor spouse were a judgment
:debtor. Tt alst has' the effect of making the samé amount.of property
liable for the satisfactlon of a Judgment regardless of whether the

Tk,
. o
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property is community property, and the judgment is against one or both
spouses, or the property 1s held in joint tenancy, and the judgment is
against both spouses. For example, -a $4,000 deposit account which is

" community property would be exempt in the amount of $2,000 (51,000

* exemption under Section 707.580 for each spouse) whether the judpgment
was against one or both spouses. Similarly, if the judgment is against
both spouses, each may claim a $1,000 exemption in the respective half
interest where the accoiumt is held in joint tenancy. However, if the
account:is -held in joint temancy, a nondebtor spouse has no need of an
exemption since only the Judgment debtor's interest in the joint tenancy
account may be reached.

‘'The introductory clause of subdivision (b) prevents the doubling of
the dwelling exemption. See Section [707.510]. The larger dwelling
" exemptlon is.granted to the head of the family, regardless of mayital
status. - The spouse must meet the terms .of the exemption in order to
make a successful claim. - Accordingly, a .spouse with no trade, business,
or profession is not entitled to a separate exemption for tools. pf a
trade under Seéction 707.370 although, if .both spouses are engaged in the
same trade, the exewption 18 doubled to $5,000.

A nondebtor spouse who claims that the communicy property or sepa-
rate property is not liable for the satisfaction of the judgment pursu-
ant to the community property laws may not assert the claim pursuant to
this chapter. Such d'claim is rormally asserted by way of ‘the third-
party claims procedure in Chapter 6 {(commencing with Section 706,110).
See the Comment to Section 707.120.

: _ _ 4443
§ 707.170. Exemptigns 1napplicab1e against support gudgment

707.170. . (a) The exemptions provided by this chapter do:nqt_apply
where the judgment being enfotted is for child or spousal support.

{b) Where property for which an exemption is provided by'tﬁis

-chapter 1is gought to berapplitd toward the satisfactioq of a judgment
for child or spousal support, the court shall, upon.motion of an iater-
ested party, make an equitable div181on of the property that takes into
account the needs of all the persons the 1udgment debtor is required by
law to support._ The court shall effectuate the equitable division by an
‘order determiniﬁg the amount of the property to be applied toward the
satisfaction of the judgment.

(e) Thq person making the motion shall notlfy the levying officer
of the motion and the levylﬂg bfficer shall not dispose of the property
until receipt of the court order for application of the property

Comment. Subdlvision (a) of Section 707. 170 provides a general ex-

ception to the application of the exemptions prov1ded by Sections
707.510-707.680. Former Section 690.18 provided such an exception
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applicable only to the exemption of pensions, annuities, and retirement,
disability, death, or other benefits, from a public entity or, in the
case af child support only, under the federal Employee Retirement Income
Security Act of 1974 [unless amended by AB 1969, 1978 session].
Subdivision (b) codifies and makes generally applicable the case
law. concerning the equitable division of earnings levied upon to enforce
a support judgment. See Rankins v. Rankims, 52 Cal. App 24 231 234-35,
126 P.2d 125, (1942). :
Subdivision (c) requires notice of the motion to be given the
levying officer in order to preserve the status quo until the court
makes its order, : . :

4444

§ 707,180. Tracing exempt amounts

707.180. (a) An exempt amount remains exempt to the extent that it
may be traced through deposit accounts and ‘in the form of cash and the
equivalent of cash.

{b) The claimant has the burden of tracing exempt amounts,

Comment. Section 707,180 provides the general rule corcerring the
duration of an exemption for payments to the judgment debter .through
deposit accounts and in the form of cash and its equivaleunts, 1nc1ud1ng
cashier's checks, certified checks, and money orders. Subdivision' (a)
ig consistent with decislons -under prior law. See, e.g., Krugér v.

Wells Fargo Bank, 11 Cal.3d 352, 367, 521 P.2d 441 s 113 Cal Rptr.
449, (19?4) (unemployment benefits in checklng account), Holmes v.
Marshall, 145 Cal. 777, 782-83,79 P, 534, {1905} (life insurance
benefits depgsited in bank account) Bowman v. Wilkinsen, 153 Cal.
App.2d 391, 395-96, 314 P.2d 574, (1957) (life insurance check
" ‘converted to cashier's'check and deposited in attorney's trust account).
.;See.also former Sections 690.18(a) (pension benefits exempt in debtor's
possession and when deposited), 690,30 (direct deposit of social se-
curity payments); Philpott v. Essex County Welfare Bd., 409 U.S5.i413,
~416=17 (1973) (disability benefits in bank account); Porter v. Aetna
Cas. & Sur. Co., 370 U.S. 159, 162 (1962) (veterans' benefits in savings
“and- loat acdount). Thils sectlion applies to any fund which is exempt as
~provided. in this chapter. See Sections [707,510 (proceeds from home-
stead),] 707.530 {proceeds from motor vehicle), 707.570 (proceeds from
tools of trade), 707.580 (deposit accounts and money), 707.590 (deposit
account into which Soeial Security benpefits are paid}, 707.600 (life
insurance benefits), 707.610 (retirement benefits), 707.620 (unemploy-
ment benefits), 707.630 (disability and health benefits), 707.640 (dam~
ages for personal injury), 707.650 {(damages for wrongful death), 707.606
(worker's compensation), ?0? 670 (aid) and 707.680 (relocation bene-
fits). Proceeds from a dwelling, motor vehicle, or tools may be traced
only during the applicable period. See Sections [707.510 (six months in
case of dwelling) ] 707.530 (90 days in case of motor vehicle),'and
707.570 (90 ddys in case of tools). :
Subdivision (b) states the rule under former law concernlng the
burden of tracing exempt funds. This is consistent with the general
burden on the claimant in exemption proceedings. See Section 707.380(b).
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§T?D?;l98; Loss of . exemption from change in eircumstances
. 707, 190 If the Judgment creditor has failed to oppose a elaim of
exemptLOn within the time allowed by Section 707.340 or if property has
'_:been determined t6 ' be exempt pursuant to a court order, the judgment
-credltor may not levy upon or otherwise seek to apply the property
toward the satrsfaetfon;of the same money judgment unless ‘the judgment
creditor shows, upon noticed motion, that a change in circumstances ™

occurring after the property was determined toc be exempt, or after the

PR
i

time for oppoging a claim of exemption had expired, that renders the

property not exempt in whole or in part.”"

Comment. Section ?O? 190 is new. A court order determining
exemptions may be issued pursuant to Sections

968/995
§ 707.200. Adjustments of dollar amoupts of exemptipns

707, 200. (a) Except a¥ prov1ded A subdiv1sion {e), as used in
this section: _ _" ‘ ,

(1} "Index" means an: 1ndex stated ‘as the average ‘of the' Consumer
Pricé Index (all items, 1967 equals 100) for the Los Angeles-Long Beach
area and for the San Francisco-Oakland ared compiled by the Bureau of
Labor Statistlcs of the United States Department of Labor. ' o

(2) "Referenee Base Index' means the Index -for June [1980—~June of
the even—numbereq_year immediately preeading the.operative date of this
section]. : 2 _

(b) The déilar amounts of the exembtibns;brbvf&en in thislehapter
change as provided in this sectlon to correspond te changes In the cbst
of living as reflected in changes in the Index, The dollar amounts of
Vthe exemptions change on January ! of each odd-numbered yvear if the
difference between the Index. for the precedlng June and the Referenee
~Base Index is not: less than 10 percent of the Reference Base Index.

. {c) The dollar amounts of exemptions prov1ded in this chaptex
change by a percentage which is the highest multlple of 10 percent ot
exeeeding the difference computed pursuant to subdlvisicn (b), betWEen

the Index for the preceding June and the Reference Base Index.

.

" R TR AL
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' {d)"The Judicial chncil“shall compute the changes in dollar a-

_mounts and adopt a rule announclng the changes before December 1 im-
mediately preceding the-day on which the change occurs.. A change in the
amount of exemptions‘applles to'claims of exemption made on or aftd® the
vday oniwhich the change QECUrs. Ll.UQ: i. o a-.tja, .

1 ,1 (e) £ the Index is revised to change 1ts base year, a rev1aed
Reference Base Index shall be . determined by multiplying the Reference
Base Index by the reba51ng factor furnished by the Bureau of Labor *
Statlstice of. the United States: Department af Labor, If the Index is
:otherw1se rev1sed, the percentage of change shall be calculated on ‘the
basis of the revised Index. Lf the Index is superseded, the change in
the cost of llving shall be calculated on the ba515 of an index repre—
sented hy the Bureau of- Laber StatlSthS as most accurately reflecti@g

: changes in the purch351ng power of the dollar for consumers. o

Comment._ Sectlon 707,200 is new So far as’ coficerns the’ léws relat—
ing to exemptions from enforcement of money ]udgments. It is derived in
part from other provisions in California law which rely upon the Con-~
sumer Price Index for a determination of adJustments in the cost of
7_liv1ng See Govt° Code §§ 9360.9 (legislative retirement system),
i_21221(c) (public employees retirehept benefits), 31870 (county employ—
ees' retirement benefits), 82001 (campaign spending limits), Welf.' &
~Inst. Code §§ 11453 (AFDC payments),’ 12201(1) (aged hlind, ‘and' disabled
payments) Section 707. ZOU is also based on provlsions in some ‘uniform
laws. See Uniform Consumer Credit Code § 1.106 (1974 version) Uniform

. : Byemptions Act § 2 (1976). See also (11 il S C. § 104 *(Supp.- 197 )

_ (adjustments of dollar ameunts under Bankruptcy Act determined by Judi—
; ¢lal Conference based on change in cost of liv1ng)] N T

. Under Section 707.200, the dollar amounts of exemptions provided in
rthis chapter automatically change on January 1 of eadh cdd-numbered'year
if the change in the Index (as defined in eubdivision (a)(1)) 1s gréat
enough 'This change iin ‘the Index 1is figured in Juhe ‘of even-numbéted
years. See subdivisions (a){Z), (b). The Judicial Council is glven the

"'_responsibility of determining whether the requisite ‘change in the TIndex

:!has ccurred and the amount of ‘the change in tHe dollar amount of each

of' the exemptlons provided by, “this chapter. See subdivision (d).
' It should be noted that this section does not apply to exemptions
not provided by this chapter., 6 Subdivision. (b). Hence, the cxemption of
‘earnings from garnishment pursuant to Chapter 4 (Sections 704,110~
704. ) is not changed in thé manner stated here. Similarly," exemp—
tions provided in this chapter which depend on Chapter & for a deter-
mination of the exempt amount are not governed by this section.

The following examples illustrate the operation of this section in

the case of the exemption of dep051t accotints provided by Sectioh.
707. 5800 i o i

, 1) Assume that the Reference Base Index (which pursuant to sub-
' division (a)(Z), is the Index for June 1980) is 190, If the Index for

. o
7 . LR
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June 1982 is 205,.the change from the Reference Base Index is approxi-

mately eight percent.

change in dollar amounts of exemptions occurs,

Since the change is less than 10 percent, no
Note that the calcula-

-tion is made on the basis of a percentage ¢hange in the Index, not on

the basis of a change in Index

points.

{2) If the Index for June of 1984 is 222, the change”fron the
Reference Base Index of 190 is approximately 17 percent so a change in

the amount of the exemption occurs.
cent, however, is disregarded pursuant to subdivision (c).

The portion in

excess of 10 per-
Ten’ percent

of $2 000 is $200 so the deposit accomht exemption is 52,200 -beginning

oti January 1, 1985.

(3) 1If the Index for June of 1986 is 226, the change from the '

Reference Base Index of 190 is approximately 19 percent.

The portisno in

excess of 1Q percent is disregarded, indicating a lﬂ-percent change in

the dollar amount of éxemptions.

However, no change in exemption

amounts' occurs because the change was already made in the previous..::

_adJustment.

(4) 1f the Index tor June of 1988 is 234 the change from the
Reference Base Index of 190 is approximately 23 percent sg a change

should occur.

The portion of 23 percent in excess of a multiple of 10

percent (here’ three percent) is disregarded so a 20-percent change in

the exepption is indicated.

depOSLt account exemption is $2,400 beginnlng on January l

- (5) If the Index for June
Reference Base Index of ‘190 1is
decllne in the Index from 1988
purchasing power ‘of the dollar
‘gihcé the Reference Base Index

10 percent is diSregarded S04

dollar amount ‘6f the’ ‘exemption

Twenty percent of $2,000 is $400 so the

1989,

of 1990 1s 220, the change from the

approx1mately 16 percent.

to 1990 indicates an

‘although it is still

of 190 in 1980 The
lO-percent change is
as- stated in Section

Note that a
increase in the

an overall decreaSe
portion in excess of
indiéated in the
707,580, Ten per-

1_cent of” $2 000 is $200 so the d6pqsit account of exemption is §2, 200

*'beginning on January 1, 1991.

- (6) If the Bureau of Labor-Statistics revises the Index fn 1990 by
changing the components of thd Consumer Price Index, the révised Index

should be used as prov1ded in subdivision (e).

If a néw basé period is

selected, such as 1990 equals 100, the Reference Base’ tndex will have to

'fbe revised when the determinatlon of the changes is wade in 1992,

In

‘this hypothetical case, the rebasing factor woild be approximately

0.455.

The revised Reference’ Base Index is B6.4 (190 times O. &55}

If

" the Index for" June of 1992 is 112 (1990 ‘equals 100), the change from the

‘reviséd Reference Base Index is approximately 31 percent.

‘A 30-percent

change in the amount of the exemption prov1ded by statate is indicated

so the deposit account exemption is 2,600 beginning on January 1,

_ Note.
is changed to $l GUO

'§ 70? 210

| Exemptions from tax llabllity

?07 210

(a) Except as otherwise provided in this section

1993.

'The " Comment will be revised if the deposit account exemptlon
See Section ?O? 580 . o

N
A H

4456 ., .

the

prov1sioﬁs of thls chapter apply where a tax 1iability is SOught to be

collected pursuant to the Revenue and Taxation Code or the Unemployment
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Ingurance Code. For the purpose of this section, "judgment creditor"
means the public eutity which seeks to collect the tax, and "judgment
debtor" means the tax debtor.

(b) Claims of exemption shall be heard and determined in the sup-
erior court of the county where the property is located as if the
property were levied upon under a writ of execution issued from such
court.

{(c) If a levy is not made by a levying officer, the claim of
exemption shall be filed with the court within 10 days after the judg-~
ment debtor is notified of the levy, withholding, or seizure,

{(d) If the tax liability arises from assessment of property tax, an

exemption may not be claimed for the property subject to the tax.

Comment. Section 707.210 supersedes former Section 690.51, which
applied the exemptions from execution to certain procedures for the
collection of several state taxes. Section 707.210 makes all tax col-
lections by the state or by local public entities subject to the sub-
stantive and procedural provisions of this chapter except as provided in
subdivision (d). This provision changes the general rule under former
law that the exemption laws did not apply to the collection of tax
liabilities except where specifically provided otherwise, as in former
Section 690,50, or where a homestead had been declared prior to the
attachment of a tax lien having the effect of a judgment lien. See
Curtis v. County of Kern, 37 Cal. App.3d 704, 706, 113 Cal. Rptr. 41,
{1974); Greene v. Franchise Tax Bd., 27 Cal. App.3d 38, 103 Cal. Rptr.
483 (1972); Morrison v. Barham, 184 Cal, App.2d 267, 272, 7 Cal. Rptr.
442,  (1960).

Subdivision (b) continues the substance of the seceond sentence of
former Section 6S0.51.

Subdivision (c) is a general provision which codifies the practice
developed under Unemployment Insurance Code Section 1755.

Subdivision (d) is new.

7-11



. 100/902

Artlele 2 Procedure for Claiming Exemptions After Levy

§ 707.310... Applicable procedure for claiming exemptions

707.310. Except as otherwise provided by statute, where property

has been levied upon by a levylng officer, the property may be claimed
A

~to be exemplt as- previded 1n}th13 article. ‘ e

Comment. Sectlon ?07 310 indlcates the scope of the application of
the exemption procedure provided in this article. As noted in the
introductory clause, special exemption procedures apply im certain cases
wheére property has been levied upon. See, e.g., Sections 704._ (gar-
nished earnings), [704.510. (dwellings),] :707.590 (deposit accounts con-

;rts1st1ng of Social Security benefits) This continues the introductory
”L'portion of former Section 690 SU(a) T

r . P
! PR

16/973
§ 707.320. Claim of exemption

. spouse and dependents of the ludgment debtor.

707.320. {(a) The claimant shall, within 10 days after the date the

notice of levy was malled or delivered te the judgment-debtor, file with

-the levying cfficer a claim of exemption, together with a copy thereof,

{b) The c¢lalm of exemption shall be executed under ocath and shall
include all of the fellowing:
{}) The name of the claimant and the address where service by mail

may be made upon the claimant of the notice of oppositien to the claim

;of exemptlon.nr

.A{2) The name and address of the judgment debtor 1f the pla¢mant is
not the judgment debtor.

(3) A description of the property which is claimed to be exempt.
If an exemption 1s claimed pursuant to Section 707.530, ?0? 550, or

‘_.20?.5}0 the claimant shall descrlbe all other property of the same type

and state which tems are clalmed as exempt. If an exemptiou is claimed
pursuant to Section ?0? 580 or subdiv131on (b) of Section 707. 600 the
claimapt ehall describe all other funds of the same type _

(4) A statement of all ‘sources of 1ncome of the judgment debtor and

of the Judgment debtor s spouse and dependents5 if the property is

'

.'claimed as exempt pursuant to a provision exempting property to the

"extent it is neceseary for the support. of the Judgment debtor and the

i

o
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(5) A cltatlon of the prov1sion of this chapter or other law upon

which" the claim is based
{6) A statement of the facts necessary.to. support:the claim.
(7) Points and authorities. supporting any legal issues raised.
Comment, Séction ?0?.320:sﬁpé}éédés subdivision (a) of-férﬁer
Section 690.50. The form of the claim of exemptibn is prescribed by the

Judicial Council pursuant to Section 702 ]70 See also Section 707.110
(“claimant"‘defined) : , S -

S ‘ . ) - 16/972
§ 707.330. Natice of claim of exemption

707.330. Upon the fillng of the claim of exemption, the levylng
officer shall promptly mail to the judgment creditor both of the fol-
lowing:

(a) A copy of the claim of exemption,

{b)- A notice of claim of ekemption which States that the claim of

~: exemption has been filed and that the levying officer will release the

i .property unless a notice of opposition to the claim of exemptionds

. flled with the levying officer by the judgment wcreditor within 10 days

after the date of the mailing of the notite of claim of exemption.

" ‘Comment. Section 707.330 supersedes subdivision (b) of former

it Bectdon 690.50. The five-day period prowvided by former law for giving

the notice of opposition has been increased to 10. See Sectign 702.200
{personal delivery permitted}. The_form of the notice of claim of
"exéhmption’is prescribed- by the Judicial Council pursuant to Section
702.170, L . -

968/708

.

§ 707.340. Contest of exemption claim

l 707.340.i;1n order to contest the claim of exemption, the juagment
creditor shall, wichin 10 days after the date of the"mailing"df the
notice of clalm of exemption (1) file with the levying officer a notice
of opposition to "the claim of exemption and (2) file with the court a
notice of motion for an order determlnlng the claim.of exemption.
Comment. Section 70? 340 supersedes portions of subdivisions {c)
and (e) of former Section 690.50. Section 707.340, inlike former law,
"does net provide- the claimant with the right to request a hearing:on the
claim of exemption since, if the judgment creditor does not file a

notice of opposition and file 4 notice of motionr for an order determin-
ing the claim of exemption within the time provided, the property is

7-13



- released pursuant to Section 707.370, making a hearing unnecessary.
Consequently, the delay between the fillng of the counteraffidavit and
the notice of motion provided by subidivision (e) of former Section
620.50 has been eliminated.

The 10-day period” for filing the notice of oppositlon and notice of
motion runs from the date of mailing the.netice of claim of exemption.
This spec1fic provision is intended to take precedence over the general
provisions of Section 1013 (extra timé to act after mail serviee). Cf.
Labarthe 'v. MdRae, 35 Cal, App:2d 734, 97 P.2d 251 (1939) (pravision for
running of time for notice of intention to move for new. trial from
receipt of notice of entry of Judgment controls over “Section 1013).

Ly : coiewe o 164971
§.707.350.  Contents of notiece of opposition . -.i--+ . -

707.350. The notice of opposition to the claim of exemption-shall
be executed under ocath and shall 1nclnde all of the following
: {a): The name ‘and address of the judgment crediter.i .

"T;: m) ‘The date of mailing of the notice of clalm of exemption.'”

{¢) An allegation thati:the propenty.is net.exempt within the mean-
ing nf the provision of this chapter or other law relied upon or that
the value of the judgment debtor's interest in the property claimed to
be exempt, exclusive of llens and encumbrances superlar to the ]udgment
creditor s lien, 1s in excess of the amsint statéd in the applicable
prov151on. a o R G e

“{dy A Statement of the facts necessary to suppert ‘e allegation.

' (e) Points and authorit1es supportlng any legal’ issues raised.
S H . |- ;o
Comment. Section ?0? 350 supersedes a portion of subdivision (¢}
of former Section 690.50. The form of the notice of opposition is
prescribed by the Judicial Council pursuant to Section 702.170.

o L LR U b i

16/970

§ ?0? 360 Notlce of motlon for hearing

. ?0? 360. {(a) If the notice of opposition to the claim of exemption
and the notice of motion are filed as provided by Seition . 707. 3&0 the
jihearing on the motion shall be held not later ‘than 20 ddys from the date

I
the netice of motion was Filed unless’ continued by the court 'for- good

'_cause.
(b} Not less’ than 10 dayﬂ prior to the’ hearing, the Judgment ‘credi-
tor shall mail notice of the Bearing to the levying officer and shall

[ R i i T Lot
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. ..;Fourt-

; 5 '707.370. Release

ivf:

i

S : f
notlce of oppositlon to the clalm of exemption.

mall a notice 0f the hearing and a copy- of the nctlce .of opposition to
the clalm of exemptlom ‘to the claimant and to the Judgment debtor, if
other than the claimant Malllng is deemed made when the notlce of the

hearlng and a copg of the notice of oppq51tlon to the claim of exemptlon

7 are deposited in the' mail, postage prepald addressed to:the- perscn to

whom notice is to be malled at the address stated in the claim' of exemp-

tion. The judgment creditor shallifile proof of malling with the court,
(c) After rece1v1ng the notice of the hearing and before the date

set for the hearing, the levying officer shall file the claim of exemp-

tion and the notice of oppogition to the claim of exemption with the

v T

Commenti’ ' Section 707.360 supersedes portions of subdivisions (c)
and {(e) of former Section ﬁ90 50. The 10~day period for. service of the
notice of hearing is not SUbJECt to Section 1013. See Welden v. Davis
Auto-Exeh., 153 Cal. App.2d 515, 521-22, 315 P.2d 33 37 (1957). See
.#lso Section 707.110 {"claimant" deflned)

o

16 /969

707 3?0 If the leﬁjing officer does mot receive a nhtiee of

opp051tion to the claim of exemption within the time prescribed by Sec-

tion 707.340 and a notice of the hearing within the time prescribed by

Sectlon ?O? 360, the levylng officer shall 1mmediately release the
property to the extent it is clalmed to be exempt in the mannier provided
by Sectlcn 703 290 . L B S R gr.:

Poeme g e

‘Coument. Section 707.370 supersedes subdivisions {dy. (relesse if
no counteraffidavit served) and (f) (release if no motion) of former
Section 690,50.

167968

§ 70?.3Sd Hearing and order

707. 380. (a) The clsim of exemptlon and notice of ‘opposition to
the claim of exemption filed with the ccurt constitute ‘the pieadlngs,
subJeet to the power of the court to permit amendments in tlhe interests

of Justice. The claim of exemption shall be deemed controverted by the

(b) At a hearing under this section, the claimant has the burden of

prooct.



" (&) If the court is not satisfied that sufficient facts are shown
by the c¢laim of exemption, the notice of opposition to ‘the claim of
exemption, or other evidéencé, the courtishall order the heariug con-
tinued for the produttion of other evidence, oral or documentary. ' No
findings are required in a proceeding under this section.

. {d) At the conclusion of the hearing, the court by order shall
determlne whether or not the property is ezempt, in whole or ih part.
The order is determinative of the right of the judgment creditor to
apply the property toward the satlsfactlon of the judgment. Where some,
but not all of the funds of the type for Which an exemptlon may be
claimed pursuant to Section 70? 580 or subdivision (b) ef Section
70? 600 have been 1ev1ed upon the court shall first apply the exemption
to the funds which have oot been lev1ed upon.

(e) The clerk shall immedlately transmlt a copy of the order en-

H

i

Vtered in,the court to the levylng officer The levylng officer shall
release the property in the manner provided by Section 703 290, or apply
the property toward the satlsfaction of the Judgment in compllance with
the order.

Comment.  Subdivisions (a)-(d) of Section 707.380 continue the
substance of subdiv1sion (1) of former Section 690. 50, with the excep-

" tionh' of the“Jury trial provigion, which is not continued and the Provi-

sion requiring court order of disposition, of property and proceeds,
which 1s unnecessary. See, e.g., Section [703. 750] {dlsposition of pro-
ceeds). L
. Subﬂ1ﬂ151on (e} ‘continues the substance of the firSt sentence of
subdlvision (i) of former Section 690.50. .

See also Sectlon ?0? 110 ("claimant" defined)

: [ :
1014133
§ 707.390. Extension of time .- ‘

707.390. If the court extends the time allowed for am act to be
done under this article, written notice of the extension shall be given
promptly to the levying officer.

Comment. Section 707.390 continues the substance of a portion of
former Sectiom 690.50(1). The portion of subdivision (1) relating to

notice to the opposing party is not continued. See Section 1054 (gen-—
eral provision for extension of time),.
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§ 707.400. Appeal

i6/96?

.. 707.400. An. appeal lies from any order made under this article and

shall be, taken, in. the manner, provided for appeals in the court in which

the proceeding takes place,.

Comment. Sedtion 707.400 continues the substance: of. subdivision

(m) of former Section 690.50.

aR : T I B . |

100!909

”§)70f 410 Disposition of property during pendency of proceedingg

?0? 410 (a} The levying officer may not release the property
until the final determination of the claim of exemption. The property

[N P

' may not be sold prior to the final determination except pursuant to an

order of the court.

(b) At any time while the exemption proceedlngs are pending, upon

‘motion of the judgment creditor or a claimant, or upon its own motion,

ings upon such terms 8§ are Just.

- the court may (1) order the sale of any perlshable property and dlrect

the disp081tion of the proceeds of the sale and (2) ‘make such other
orders as may be proper under the circumstances of the case. o

[c) An order made under subdivision (b) may be modified or vacated

Comment, Subdivision (a) of Section 707. 410 continues the sub-
stance of subdiviglon {(h) and ‘the second sentence ‘of subdivision (j) of
former Section 690,50. It requires, as did former! Section 690.50(h),
that the levying officer preserve the status 'quo by maintaining the lien
on the property.

- Subdivisions (b) and (c) continue the substance of subdivision (g)
of former Section 690.50.
See also Section 707.110 ("claimant't defined).
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15327

Article 3. Exempt Property

§ 707.510, Dwelllng

707,510, [The draftlng of this sectlon awaits Lomm1551on cons1der—

atlon of a consultant s study }

§ 707.520. Cemetery plot e
- ?0?.520!1’(5)‘As:ﬁsEd in ‘this section:
(1) "Cemetery" has the meaning provide& by Section ?003 of the

" Héalth and Safery Code.
(2) “Family plot'™ is a plot which satisfies the requlrements of

Section 8650 of ‘the Heaith and Safety Code.
: (3) "Blot" has the meaning prov1ded by Section 7022 SFf the Health
and Safety Code.’ ' ' o
“(b) A famlly plot is not subject to ‘the enforcemént of a money
judgment. T
'J(c} Except as provided in subdivision (d) a cemetery plot for one
person “is exempt , S o wf_g o - o
- {d) Land held for .the ‘purpese. of sale or dispositiun as cemetery
plots or otherW1se is not exempt., .' ' o o
(e) Notwithstanding subdivision (b} of Sectlon FD? 140 nre;etty
dedicated as a cemetery by a cemetery authorlty is not subject to efi~

forcement ef a claim-on a debt due from an inﬂividual -owner of.a.ceme-
tery plot.’ . W S :,"i“

. i = " e bt
Commerit. Séction” 707.520 supersedes’ portions of formet Section”
690 24 which provxded an exemption for a: cemetery lot not exceeding’ dne-
quarter of an acre in ‘size or, in 'the case of a'religious or benevolént
associatlon ‘or corpordtion, flbe acres in’'size, Subddvision (b) ‘'recog-
nizes that . family plots are inalienable. See Health' ‘& Saf. Code § 8650.
Subdiv1siOn (c) exempts a Cemetery lot for one person} ‘bit the'spouse of

the debtor hay also exempt a cemetery plot pursuant’ to Section 7071160,

~ See also Health & Saf. Code § 8601 (spouse’s vested right of intErmentJ

‘Subdivision (d) continues the substance of the third paragraph ‘of former
Section 690.24. Subdivision (e) continues the " substance of the fourth
_.paragraph of former Section.égo 24 The’ pcrtion of land containing
graves of human belngs 1s not subJect to enforcement of a money judg-
ment. See Peebler v, Danziger, 10& Cal App 2d 491 &93 231 P 24 895,
(1951)
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o 27/868
§ 707.530. Motor vehicle, proceeds

707.530. (a) One motor vehicle is exempt 1f its walue does not
exceed one thousand dellars ($1,000), exclusive of ‘1iens and encum-

" ‘brintes supérior to the judgment creditor's Iien. The fair market value
of the motor vehicle may be determinedrbyirefereﬁce to used car price
guides customarily used by California automobile dealers.

(b) If the motor vehicle is sold, or iIf it has been lost, damaged
ar destroyed, the proceeds of sale or of 1nsurance or other 1ndemn1fi-
cation .are exempt 1n the amount of one thousand dollars ($1 DOQ) for a
period of 90 days after the sale, in the case of a voluntary sale, or 30
days after IEC81pt of the proceeds, in all other cases. Notwithstanding
Section ?07.150, 1f the Judgment debtor has only one motor vehicle,:or
if the Judgment debtor and the Judgment debtor ) spouse have only two
;motor vehlcles which are subject to enforcement of the money Judgment

no clalm of exemptlon need be made for proceeds of an execution sale of

the motor vehicle. . )
o Comment. :Section 707.530 supersedes subdivisicns (a). and (e) of
former Section 690.2. Subdivision {a) of this section increases the
motor vehicle exemption from $500 to $1,000. Under subdivision () t
court.is permitted to :xefer to used car price guldes, but .is not re-
quired to do so as under former Section 690. 2(a). Another motor vehicle
may be exempt under subdivision (a) in‘a case where the ‘spouse’s exemp-
tign right ‘provided by Section 707,160 .1s .applicable. . See glso: -Section
707.200 {adjustments of dollar amounts of exemptioms).
Subdivision {b) provides an exemption foér proceéds of sale, ot of

~ imsurance or other indemndficatien, whereasg subdivision (e} of former
Section 690.2 exempted "any amount representing the motor vehicle exemp-
tion." Cf. Houghton v. Lee, 50 Cal. 101, (1875) (exemption of -
proceeds from insurance on homestead). Subdivision (b) also makes clear
;that the 90 day period during which proceeds are exempt runs” ‘from the

"Lreceipt of the proceeds by the judgment debtor except in the case of a

'voluntary sale in which case “the period runs from the date of salel”
“This princlple is derived from the provisions exempting ‘the procaeds
“from the, sale of a homestead ‘Bee Civil Code §§ 1257, "1265; Chase V.,

Bank of Amerlca, 227 Cal App 2d 259 263 et. 38 'Cal Rptr. 56?

_(1964)

- " The second sentence of suhdiviSion fb) makes ‘¢lear tHat fhe exemp—

" tion of proceeds from an’ execution sale is not waived for faiIUre to

make ‘a’ timdly claim in certain circumstances.‘ See ‘Section 707.150.
Section* 1703, 750% requires distribution of ‘such prdecédeds to- the judgment

debtor ‘before the judgment ‘creditor. See also Section “[703._ | {sale

price required to éxceed ‘Ifeéns, costs, and ‘proteeds exemptlon) =



15329
§ 707.540. Household furnishings, wearing apparel, .perspnal effects

“707.540. ‘Household furnishings, appliances, wearing apparel,
“provisions, and other perschal effects; reasonably necessary for one
household and personally used or procured for use by the judgment debtor
and members of the judgment debtor's_hqusehc%d at their principal place
of resideénce,‘are exemﬁt‘if the judgment debtor's iﬁtere5t fhot exceed—
:ieg fiveﬁiﬁﬁdred dailafs ($50U) per item in véer exclusive of liens

- and encumbrances superior to the judgment credltor s lien.

-~ Comment. - SECthﬂ ?0? 540 supersedes the first sentence of former
Section 690.1 which provided an exemption for like items. nrdineri}y and
reasonably necessary to, and personally used by, the debtor and his.
resident family." Section 707.540 continues the reasonably necessary
standard in modified form but places a limit on the wvalue of the item.
Thle\va&ue limitation, In conjunction with the standard of reasonably
necessary items for one household, is intended to eliminate the unfair-
ness Inhgrent in the station in life test--3as applied.in cases sugh as
Independence Bank v. Heller, 275 Cal. App.2d 84, 79 Gal.. ‘Rptr. 868
. (1969), and Newport Nat'l Bank v. Adair, 2 Cal. App. 3d 1043, 83 Cal.
Rptr. 1 (1969). See also Section 707. 200 (adjustment of 'dollar amounts
“of éxemptions), S y R TP

o 215,_3_30'”

8 707 .550. Jewelry, he1rlooms works cf art ’

e 707.330,, Jewelry, heirlooms, and works oﬁ art are exempt to the
-.extent that their aggregate value does not exceed five hundred dollars
($500), exclusive of liens and encumbrances superior to the Judgment

creditor’ s liepn. .
B . e . H b

Comtent. Section 707,550 provides a  $500 .exemption for items. .
.likely to be of sentimental value. This section supersedes porticns of
former Section 690.1 which provided an exemption for ‘wearing apparel and
furnishings "ordinarily and reasonably necessary to, and perscnally used
by, the debtor and his resident famlly and an exemption for works of
art "of or by the debtor and his resident family." 'The property exempt
under Section 707.550 depends upon an estimation of its walue rather
. than upon its being ordinarily and reasecnably necessary to the judgment
debtor. See Section 707.160 (spouse's éxemption right). See also
Section 207.200 :{(adjustments of dollar amounts of exemptiomns).
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T 405/332
§-707.560. .. Health aids,

707,560, . Health:aids: reasonably RECESSary. . Lo enable the Judgment
debtor or. a spouse or.dependent:of the judgment debtor to work or,sus-

.tain health, and prosthetic and-orthopedic. appliances, are exempt.
Comment: Section 707.560 supersédes fdrmer Seétion 690.5 which
- exempted prosthetic and orthopeddic . appliances used by, the debtor..
Section_?ﬁ? 360 is based on Section 5(2} of the Uniform Exemptions Act
'(1976). The requiremént that health aids be reasonably necessary ‘td'
enable the individual:to -work or sustain health permits the exemption of
such items as a wheel chair for a person unable to walk to work, an air
' gonditioner: for .a person affliected: with asthma,.or an elevator.for a
- person: unableto climb stairs, but-does not permit’ the exemprion pof a
switming pool,-'sauna, bicycle, golf clubs,.or gymnasic equipment. merely
because their uge is c0nduc1ve to maxntarnlng gond liealth. R
o ' o oa5f222
§ Iﬂ? 5?0. Tools, ets., used in trade, business, or profession,
proceeds . . L. ) . T ,

s 70? $70. (a) Tools, implements, 1nstruments mstétials; uniforms,
furnishings books, equ1pment, one vehlcle one vessei,laud other ﬁé}-
sonal property, which are reasonably necessary to and actually used by
thezju&gmant debtor in the exercise c¢f the trade, business, or profes-
sion by which the judgment debtor ‘éarns a livalihood.ate exempt fo.the
'extent that the' aggregate value of the Judgment ‘debtor's interst there-
;T1n does “Hot exceéd tws thousand five hoddred dollars ($2,500), ‘exclusive
of Trend and encubbratices Superior to theé judgment'crediﬂor s lien.

(b) The spouse of a judgment debtor may not claim the exemption

provided in subdivision (a} unless. the item:c¢laimed as eXemPL., iﬁ reason-

,:t ably necessary to and actually used by the spouse in the trade busi—

ness, or profession by which the spouse (EATTIS 4 | 11velihdodu

) (c) If an item exempt pursuant to subdivision (a} is sold, or if 1ic
has'been lust damaged ‘or .destrayed, Jthe proteeds of sale or. of insur—
‘ ance or other 1nd¢mnif1cation are exempt in an amnunt of two thoﬁsand
five hutndred dollars- {$2,500), 1ess the valu& af otherlitEms exempt
pursuant to subdivision (a)}, for a period of 90 days after the sale, in
the case of a voluntary sale, or after receipt of the proceeds by the

judgment debtor, in all other cases.
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- Comment. - Subdivision (a} of Section 707.570 continues the sub-
stance of former Section 690.4 and a portion of former Section 690.17
(building materials not exceeding $1,000)." ‘See also Sectibn 707.200
(adjustments of dollar amounts. of exemptions).

Subdivision (c) provides an exemption for the proceeds of sale or

' of insurance or other indemnification analogous to that provided by

Section 707.530(b).

27/867

§ ?0? 580. Deposit accounts and money :
i 707, 580. Any combination of deposit accounts and money is exempt

R in the maximum aggregate amount of [one] thousand dollars [($1 000}]

Comment,. . Section ?0? 580 supersedes former. Sect;ops 690,7 (51,000

‘ of savings deposits in, shares or other accounts in, or shares of stock

bf, savihgs and"loan associatiotis) and 690.21 {inmate's trust acceount)
and former Financial Code Sectdon; 15406. (51,5300 of shares or certifi-
cates in credit unions), and extends the exemption to cover bank ac-
counts. See Section 701. ("depbsit-‘account" defined).’ Skction
707.580 also aggregates. ‘the deposit.account exemption with money. Underx
this section, $1,000 is exempt regardless of whether the account or
shdré is in a ‘bank, savings and loan association, or credit union, or
any combination thereof, See Sections {703, ] (order determining
right to levy on deposit accounts in, amounts less than $1, 000) 707.160
(spouse s exemption right), 707.590 (exemption of deposit account into

:-viwhiich soklal security payments are directly -deposdted). . See also. Sec-

; tion 707,200 (adjustment of dollar amounts of exemptions). .

Ytttk

Lo EEEE R V711

§ 707.590. Deposit account in which social Becurity payments are

IR midireetly .deposited

b 17074590, . -(a) For the purposes of this section, "payments author-
i diged, by the Social Security Administration" means regular retirement and
-+ -gurvivors' benefits, supplemental security income benefits, coal miners'

.-health benefits,.and disability insurance benefits. , , ,

0 . {b) A deposit accounf in. which pavments authorized by the Social

Security Adnministration are directly deposited by the United States
government is not subject to the enforgement of a money judgment:

i~ (1) Where one deppsitor is the designated payee of the directly

: deposited payments, in the amount. of. fiwve hundred dollars (3500).

- €2) Where.two or more depositors are the designated payees of the

¢ directly depesited payments, dn the amoant of seven hundred fifty dol-
P ilaxs ($5750) unless such :depositors are joint payees of directly.depos-

ited payments which represent a benefit to only one of the depositors in
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‘which:case- only five hundred dollars {$500) is not subject to 'the en-

LEHRY

fforcement of a money Judgment L e
. {c) The amount of the deposit account in excess of the amount ‘not
sobjectacoutbejenforcement of a money jaagmentwpntsuant tofsubdivision
(b} is exenpt to the extent that it consists of payments authorized by
the Social Security Administration.
a (d} The financial institution shall either place the excess amount
in a suspense account or otherwise prohlbit withdrawal of the excess
-amount pending notification of the Judicial determ1nation of the exempt

status of the excess amount and shall notify the levying officer in

:'-writing of ‘the nature~and balance of the deposit account: of the judgment

: debtor within 10 business days after the levy. Promptly upon receipt of
the notice, the levyrng officer shall notify the Judngnt creditor of
the nature and balance of the dep051t account,

(e} Notwithst&nding Article 2 (commencing 'with Section 707 3!6), an
excess amount exempt under Subdivision (c) shall be defermined asl

ol
followss i S o . o oo :EI:T‘:' s

' Efy\Aljudgment creditor who desires to claim that the axcess _
i-amouﬂt is notzexempt shall deliver .an affidavig alleging ahat the excess
amount is not’ exempt to the levying ‘officer within five" days after the
levying officer notifies the judgment creditor of the nature and balance
of. the deposit account, The affidavit shall be in the form of the
notice of opposition provided by Sectione?ﬂ? 350, and a hearing shall be
set and’ held, aud tiotice given, as provided ‘by -Sections: 707,360 and
707.380.  The ‘judgment debtor shall file aicounteraffidavit supporting
the exemption not later than 10 days before the date set for.:the hearing
and mail a copy to the judgment creditor and to the levying-officer.
‘For the purpose of this paragraph, the “notice of oppositior- to the
claim of exemptfon"<ih ‘Sections 707,350, -707.360, and. 707,380 means the
affidavit under~this iparagraph. S : ' '

(2) If the jiudgmént creditor does not deliver the affidavit to the
levying officer and give notice to the judgment debtor within the time
provided; the property shall: be released in the manner provided in
© Sectien 703,290, If the judgwent-debtor: does.not file:the counteraffi-
~davit and:mailracopy to the judgment ereditor within:thé tithe provided,
i Wi Ciean ot N T S
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the excess amoynt of the deposit account remains subject to the lien of
'ifEXecution and shall be applied toward the satisfaction of the judngnt
| {3} The aff;davit and c0unteraffldavit shall be filed by the levy—
iing officer with the court before the date set for the hearing and
constitute the pleadings,_subgect.tohthe power of the}tourt to pe;mit
amendments in the interests of justice.

(A)TAt_eﬁhearing unde; thie subdivision, the judgment debtor has
the burden of proof. |

(S)KAt:the touclﬁéioh’qf the'heer;ng,:the'eourt by order shall
determine whether or not the'excess amount of the deposit accouht is
exempt;’ in whole or in part. The order is determinative of the right of
the judgment creditor to apply the excess amount toward the satisfaction
of the judgment. No findings are required in a proceediné under this
subdivision, =~ 7 s R

'(6)!Uﬁen determininé that all or part of the ekheSé amount of the
deposit account is exempt the clerk shall immediately transmlt a copy
of the order to the levying offlcer and the levying OfflCEI shall serve
N the copy of the order on "the financial 1nstitut10n The financial
; iinstitution Shall comply with the order within’ three bu31ness days after
Vrits receipt ' ‘

- Comment._ Section 703.590 supersedes former Section 690,30. Social
Security payments may be directly deposited pursuant to 31 U,S.C. § 492
{1970, Supp.-V 1975)»¢ Subdivision {a) continues former Section &90.30{c).
Subdivision (b) continues the substance of the first paragraph and
subdivision (a) of former Section 690.30. Subdivision (c¢) continues the
" substance of the -introductory paragraph and paragraph (1) of subdivision
. (b} of fprmer Section 690,30, Subdivision (d) makes explicit what was
implicit in a portion of former Section 690. 30(b) (2Y.

' -I8ybdivision (e) supersedes paragraphs (2), (3);:and (4) of subdivi-
- gdon (b} of former Section 690.30. However, subdivision {d) clarifies
the procedure applicable to claiming exempticns for excess amounts in

" ‘deposit accounts described in this section and the relation between this
procedure and the procedure provided by Article 2 (commencing with
Section 787.310) (which supersedes former Section 690.50, incorporated
by reference in former Section 690.30). Paragraph (1) requires the
judgment debtor to file a counteraffidavit. Former Section 690.30 was
gllent on this matter but seemed to require some showing by the’ judgment
debtor since the last sentence of Section 690.30(b) {2} placed the hufden
of showing the excess, amount to be exempt on the judgment debtor. If
the judgment . .debtor does not comply with paragraph (1) by filing the
:qounteraffidavit within the time provided and sending a copy to the
judgment ereditor and the levying officer, no hearing is held and the

i
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property is applied toward the satisfaction of the judgment. Paragraph
A sypersedes former Section 690.30(b)(3). The provision for .am order
determlnlng prior1ty or d1v1d1ng the property between several creditors
-’18 not éontidued, Paragraph (6} continues Fformer Section 690. 30b)(4).

Where a deposit account is not one described by isubdivision (b)),
the procedures provided in Article 2 (commencing with Section 707.310)
apply to the detétmination of the exemption provided for deposit ‘ac-
counts generally in Section’ 707.380., Where an account described in
subdivision (b) exceeds the amount not subject to enforcement, the
exemption provided by subdivision (c) ‘is determined pursuant to subdivi-
sion (e), not by Article 2 procedures.

See also Sectioms 701. ("deposit account” defined), 703 290 {re-
lease) 707.200 (adjustment '5f dollar amounts of exemptions)

101/153

. :§:707,600,  Life insurange, endowment, gnnuity peolicies; death: :
. benefits

?07 600 (a) Except as otherwise prov1ded in subdiv1sion (b),
unmatured life 1nsurance, endowment, and annuity policies are not

e :
subJecL to the enforcement of a money judgment. .

- (b) The aggregate loan value of unmatured life insurance, endow-
ment, and annuity policies is subject to the enforcement of a money
Judgment but is exenmpt in the amount of five thousand dollars (55, 000)

o (c} Benefits from matured life insurance endowwent, and annuity
policies, and death benefits, payable to the insured or a Spouse or
dependent of the insured or decedent are exempt ‘to the extent ‘reason-
ably neoessary for the support of the 1nsured and the spouse and depend-

~ ents’ of ‘the insured or decedent. R '

| (d) If a. dwelling exemption has not been obtained the amount of
“the exemptidn prov1ded by subdivision (b) is {ncreased by’ ten thousand
dollars ($10,000).. If, the exemption provided by this subdivision is

'obtained and the claimant later claims a dwelllng exemption ‘the dwell—
ing exemption shall be reduced hy the amount of the exemption claimed
under this subdivis1on ' s '

Comment. Section '707.600 supersedes the exemptions provided in
former Sections 690.9 (life insurance represented by $500 annital premi-

' um), 690. 10 (group life insurance), 690.14 (fraternal benefit society),

- and portions ‘of ‘former Section 690,18 (death benefits from public enti-
ty). Under dubdivisibn (a), the judgment’ creditor is precluded’ from
reaching an unmatyred pollcy except to the extent provided By subdivi-
sion (b}. ‘Subdividion (a) prevents the judgment creditof from fo¥ecing

the judgment ‘debtor to surréndér a life insurance policy for {ts' cash
value. See Section 707.160 (spouse's exemption right).
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_ Subglvislon {c) limits the exemption of benefits from a life
insurance policy to thé insured or a spousé or dependent of 'the insured
- whe-need the benefits:for support. . Under former. law, the exemption was
available to any person, including creditors of the judgment debtor and
artificial persons. See Jackson v, Flsher, 56 Cal.2d 196, , 363 p.2d
479y, 14 L£al. Rptr. r. 439, {1961).: . The exemption maynhe-asserted
against creditors of the 1nsured or of the spouse or dependents of the
instred. ~“See Holmes'v., Harshall 145 Cal. 777, 779-82, 79 P.- 534 -

(1905) S

Subdivision (d) is new, See Sectlon ?0? 510 (dwelling exemptlon)

See also Section ?0? 200 (adjustment of dollar amoumts of exemp-
tions).: e SRR .

| | y 968/999
§ ?O? 610 Retlrement beneflts A -

?0? 610 (a) AS used in this section, retlrement benef1ts{ meens

-1“5!._— .7

money held for payment or paid as an annuity, pension or retirement
allowance under a retirement plan of a public entlty, prlvate employer,
union, or other prlvate entity (including 2 proflt sharing plan designed
and used for retirement purposes} or under self—employed retirement
plans and ind1v1dual retirement annu1t1es and accounts whloh are exempt
from federal income taxation. o

{b) Before payment, retirement benefits are not subJect to the en-
forcement of a money Judgment. After payment, retirement beneflts are

L FEun

exempt

Comment. Sectiom 707.610, in conjunction with Section 707.170 (ex-
emptions not applicable in case of support judgment), supersedes the
provisions relating to exemptions for retirement benefits (other than
disability payments from retirement plans covered by Section 707. 630)
provided by former Section 690, 18 [as ‘proposéd ‘td Be aménded’ hy S.B, 1360
‘and A.B, ‘1969 -in.the .1978 session]. .- e I T ST PRLT. S

R 405/355

§ 707, 620 Unemgloyment beneflts and contributions

o ?0? 620 {a). Contributions by Workers Dayable to the Unemployment
Compensation Dlsabllity Fund and by employers payable to the Unemploy-
ment Fund are not subject to the enforcement of a money Judgment.

(b) Before payment the following benefits are not eubgeat to the
.1enforcement of . a money. judgment : L

(1} Unemployment compensation beneflts payable under Patt 1 (com—
mencing with Section 100) of . Dlvision 1. of the Unemplpyment Insuranee
Code.
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S (2} Unemployment compensation disabillty benefits payable under

f‘ Part 2 {commencing W1th’Section 2601) of Division 1 of the Unemployment

: e . . vk
Insurance Code.hi s : o Pt

IR . .

(3} Extended duration benefnts payable under Part 3 (commencing
w1th Section 35&1) of D1v1510n 1 of the Unemployment Insurance Code

(4} Federal-state extended benefits payable under Part 4 (commenc—

B AT .-

‘ ing with Section &OUl) of DiVision 1 of the Unemployment Insurance Code.
(5} Incentive payments payable under Division 2 (commencing,with
Section 5000} of the Unemployment Insurance Code.
7{65 Benefits under a plan or system,established by an employer
‘ which makes prov1sion for employees generally or for @ ¢lass. o group of

employees for the purpose of supplementing unemployment compensation

b i R b fy

benefits.

(7) Uoney used exclusively in the payment of unemployment benefits

P

by a fraternal organization to bona fide members.

(8) Benefits used in the payment by a union to a"union member ‘due
‘to a labor diSpute. " . ' el '
(c) After payment the benefits described in Subdivision (b} are
exempt. T S

Comment. Sectilon 707.620 supersedesrformernsections 690.13,
690. 16, and 690.175 and portions of Unemployment Insurance Code-Sections
<. 988 end_1$42.u Subdivision {(b)(8) is new.

S

§ 70?;636 Disabillty and health beneflts
707.630. (a) Before payment., benefits from A& disability or- health

.. 1533L,.

insurance policy or program are not subject to the enforcement of a
monep judgment. After payment the benefits are exempt.
(b) Subdivision (a) does ‘not apply té a claim B? a’ provider of

’ health care whose claim arises ‘out of ‘the’ judgment debtor's ‘dondition

for which the benefits are collected o

e 3

Comment., Subd1v151on (a) of Sectlon ?07 630 supersedes former
Section 690.11 (disability or ‘health insurance benefits represented by
$500 annual premium), 690.13 (money used exclusively in payment of sick
-benefits by fraternal organization to bona fide members), 690,14 (fra-
ternal benefit society funds), and portions of formekr"Section’ 690.18
“'(@15ab1lity benefits From. retirement ‘plans): . Subdiwvision (b} dis new.
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ST | 101/173
§"Zb?fﬁﬁgf“ Damages for personal injury IS

707,640, (a) An award, of damages or a settlement arlslng 0ut of
bodily injury of the judgment debtor is exempt to the: extent. necessary
for the support of the judgment debtor and the spouse’ and dependents of
the judgment debtor.

(ﬁayﬁubdivisicn (a) does not apply to a claim by a provider of
health care whose claim arises out of the bodily .injury for which the

“award ‘ot settlement was made. SR A e o

Cosﬁest;"Seétioﬁ‘?bgtﬁ4b is new.

RN R o .. 29215
‘§ 707.650. Damages -fér ‘wromgful death @« ol

707.650. AN award of damages ‘or:a-settlement arising out of the
wrongful death of a pefdon of whom the judgment :debtor was:.a spouse or

-2 dependent is exempt. to the extent reasonably necessary for support

L e '-'i"i 3 . ) . .

- Comment.. Secpion Iﬂ? 650 is new, S . ;_.,
Tt e ]

P ek I }

405/354
§ 707.660. Worker's compensation

707.660. Except as provided by Chapter 1 (commencing with Section
£900) of the Labor Code) béfore payment, a claim for worker's compen-
sation or compensation awarded or adjudged -is not-subject to the enw.
forcement of a money judgment. -Aftér payment, the gward is exempt.: ..

. ‘:Cdﬁmsnt. Section ?G? 6§O-continues the substance of former Section
C Y 405/346
§ 707,670, aid

707.670, Before payment, aid provided pursuant to Division 9

{commencing with Section 10000} of the Welfare and Institutions Code or
similar aid provided by a charitable organization or a fraternal benefit
society as defined in Section 1099¢ of the Insurance Code, to the judg-
ment debtor or for the benefit of the judgment debtor is not subject to

the enforcement of a money judgment. After payment, the aid 1s exempt.
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Comment. Section 707,670 iz based on former Sections 690.14 and
690.19. This section exempts local aid as well as federal aid adminis—
tered by the .state pursuant to the Welfare and Institutlons Code See
also Welf. & Inst. Code § 10052 ("aid" defined):

- “Secdtion 707.670 alsc expands the ‘category of nongovernmental. aid.
that is exempt. Former Section 690,14 applied only to fraternal benefit
societies. ' ' ' - o :

- 27/872
§707.680, Relbéatién béfiefits- '

707.680, Before payment, relocation benefits for displacement from
a dwelling actually owned or rented by the judgment debtor which are to
be paid by a public entity pursuant to Chapter 16 (commenciﬁg with
Sectibﬁ‘?260) of Division 7 of Title 1 of the Government Code or the
Uniform Relocation Assistance and Real Property Acquisition Pelicies Act
of 1973,'33 amended, ‘ate not Subject to the enforcement of a money

Judgment, Aftér’pa?ﬁEnt such benefits: are exempt.

PRI

Comment. Sectlon 707.680 supersedes Section 690.8a. The last sen-
tence of Section 707.680 requires the debtor to claim an exemption for
such benefits after payment, whereas under former law these benefits
were designated as exempt without filing a claim,

/823
§ 707,690, -Licenses ; ; . L
“707.690. Except as provided:in Sectiom 705,330, :a license to -

engdge ‘in’any 'business, profession, or activity issued by a public-

entiﬁ?“is n6t3subject to the enforcement of -a money  judgment, .

© Comment! Section 707.690 is derived -from a portion of subdivision
(e) of former Section 688 which precluded levy or sale on execution of
"licenses issued by this state to engage in any business, profession, or
activity." See Section 705.330 (receiver to sell liquor license).
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