
L-604 2/16/82 

Memorandum 82-15 

Subject: Study L-600 - Probate Law (Elective Share of Surviving Spouse) 

INTroDUCTION 

The Uniform Probate Code contains provisions drawn for common law 

states which give the surviving spouse a one-third elective share in the 

decedent's "augmented estate." The estate is augmented by recapturing 

certain inter vivos transfers. Gratuitous inter vivos transfers to the 

surviving spouse by the decedent are deducted from the elective share. 

Although the UPC does not have elective share provisions for commu­

nity property states, a number of commentators have pointed out that the 

community property system does not.provide adequate protection for the 

surviving spouse where most or all of the marital property is separate 

property, and have argued that therefore the surviving spouse should be 

given a nonbarrable share of the decedent's separate property in addition 

to his or her one-half interest in community and quasi-community property. 

See Niles, Probate Reform in California, 31 Hastings L.J. 185, 190-95, 

216-17 (1979); Bodenheimer, ~ Community Without Community Property: 

The Need for Legislative Attention .!£ Separate Property Marriages Under 

Community Property Laws, 8 Cal. W.L. Rev. 381, 415, 417, 423 (1972); 

Turrentine, Introduction.!£ the California Probate Code, in West's 

Annotated California Codes, Probate Code 34-35 (1956). See also Peterson, 

Idaho Uniform Probate Code: Time for Some Changes, 13 Idaho L. Rev. 11, 

13 (1976). 

This memorandum considers (1) whether California should adopt the 

elective share provisions of the UPC to give the surviving spouse a 

share of the decedent's separate property, and (2) what changes, if any, 

should be made in California's quasi-community property system. 

Attached to this Memorandum are the following exhibits: 

(1) Exhibit 1 sets forth some California statutory provisions that 

bear on the rights of the surviving spouse in community and quasi­

community property on the death of the other spouse (Civil Code §§ 5125, 

5127; Prob. Code § § 201, 201. 5, 201.6, 201.7, 201.8). 

(2) Exhibit 2 sets forth the elective share provisions of the UPC 

with Official Comments (UPC §§ 2-201 to 2-207). 
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(3) Exhibit 3 sets forth the Idaho statutory provisions which apply 

the UPC's augmented estate provisions to quasi-community property (Idaho 

Code §§ 15-2-201 to 15-2-209). 

(4) Exhibit 4 is a law review article which gives a detailed explana­

tion of the UPC's augmented estate concept and how it works in same 

sample cases (Kurtz, ~ Augmented Estate Concept Under the Uniform 

Probate Code: In Search ~ an Equitable Elective Share, 62 Iowa L. Rev. 

981 (1977». 

EXISTING CALIFORNIA LAW 

Community Property 

Each spouse has a present one-half ownership interest in community 

property. Civil Code § 5105. Each spouse may dispose of his or her 

half by will, but not the other spouse's half. Prob. Code § 201 (Exhibit 

1); 7 B. Witkin, Summary of California Law Wills and Probate § 20, at 

5541 (8th ed. 1974). No community real property may be sold or given 

away without the joinder of both spouses. Civil Code § 5127 (Exhibit 

1). A spouse may not make a gift of community personal property, or 

sell (whether or not full value is received) household furnishings or 

clothing of the other spouse or of minor children which is community 

property, without the written consent of the other spouse. Civil Code 

§ 5125 (Exhibit 1). 

When a sale or gift is made in violation of these requirements, the 

nonconsenting spouse may have the transaction set aside to the extent of 

the entire property during the lifetime of the conveying spouse, and to 

the extent of one-half after the death of the conveying spouse. 7 B. 

Witkin, Summary of California Law Community Property §§ 60, 64, 68-70, 

at 5150-51, 5153-54, 5156-59 (8th ed. 1974). If the property is real 

property, the action to set aside the conveyance must be brought within 

one year after the deed is recorded. Civil Code § 5127 (Exhibit 1). 

However, it has been suggested that this provision is for the protection 

of third parties and may not prevent the surviving spouse from making a 

claim against the estate of the deceased conveying spouse. See Schindler 

v. Schindler, 126 Cal. App.2d 597, 604, 272 P.2d 566 (1954); 7 B. Witkin, 

supra § 66, at 5155. The surviving spouse may also recover half the 

face value of life insurance bought by the decedent and paid for with 

community funds, even though someone else is the named beneficiary. 7 

B. Witkin, supra § 62, at 5152. 
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Ordinarily the surviving spouse is not required to elect between 

asserting his or her community property rights and accepting benefits 

under the decedent's will. See 7 B. Witkin, Summary of California Law 

Wills and Probate § 21, at 5542 (8th ed. 1974). However, the decedent 

may force the surviving spouse to an election by drawing a will which 

purports to dispose of both halves of the community property and provides 

that, if the surviving spouse elects to take his or her share of commu­

nity property, he or she will forfeit the benefits provided by the will. 

Id. §§ 21-22, at 5542-43; Brawerman, Handling Surviving Spouse's Share 

~Marital Property, in California Will Drafting § 8.7, at 229 (Cal. 

Cont. Ed. Bar 1965). 

The surviving spouse is entitled to his or her one-half of the 

community property without regard to inter vivos gifts which he or she 

may have received from the decedent. See 7 B. Witkin, Summary of California 

Law Community Property § 78, at 5165-66 (8th ed. 1974). Thus there is 

no offset as there is under the augmented estate concept of the UPC. 

See Peterson, supra at 14. 

The surviving spouse may by antenuptial or postnuptial agreement 

agree that all the earnings of the other spouse shall be his or her 

separate property. 7 B. Witkin, supra § 71, at 5159-60; In ~ Marriage 

of Dawley, 17 Cal.3d 342, 551 P.2d 323, 131 Cal. Rptr. 3 (1976) (ante­

nuptial agreement); see Civil Code § 5133. Thus the surviving spouse 

may be stripped of any protection against a disinheriting will of the 

other spouse. 

Quasi-Community Property 

Quasi-community property is defined as all personal property where­

ver situated and all real property situated in California, acquired by 

the decedent while domiciled elsewhere, which would have been community 

property if the decedent had been domiciled in California when the 

property was acquired, plus certain property resulting from an exchange. 

Prob. Code § 201.5 (Exhibit 1). During the continuance of the marriage, 

quasi-community property is for most purposes treated as the separate 

property of the acquiring spouse. 7 B. Witkin, supra § 125, at 5219. 

However, on the death of the acquiring spouse while domiciled in California, 

quasi-community property is treated similarly to community property: 

Half belongs to the surviving spouse and the other half is subject to 
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testamentary disposition by the decedent. Prob. Code § 201.5 (Exhibit 

1); 7 B. Witkin, supra § 111, at 5204. 

The rule concerning when the surviving spouse is required to elect 

against the will of the deceased spouse in order to claim his or her 

half interest in quasi-community property is the opposite of the commu­

nity property rule (no election required unless decedent's intention to 

require election appears from the will): If the decedent's will has 

"made provision" for the surviving spouse, he or she can claim quasi­

community property rights only by forfeiting the will benefits "unless 

it appears by the will that the testator intended that the surviving 

spouse might take both under the will and against it." Prob. Code 

§ 201.7 (Exhibit 1); 7 B. Witkin, supra § 112, at 5205-06. 

The surviving spouse's right to recapture inter vivos transfers by 

the decedent of quasi-community property is considerably more limited 

than in the case of community property (can recover half of all gifts 

not consented to and half of certain transfers for value): The surviving 

spouse can recapture half of the quasi-community property only if the 

decedent (1) did not receive "consideration of substantial value" and 

(2) had "a substantial quantum of ownership or control of the property 

at death." Prob. Code § 201.8 (Exhibit 1); 7 B. Witkin, supra § 113, at 

5206. No case has decided whether the surviving spouse may claim an 

interest in an insurance policy paid for with quasi-community property 

funds, but, if the decedent had retained the right to change the benefic­

iary, that would probably constitute sufficient control to permit appli­

cation of the recapture provisions. 

Like the community property rule, no offset against the surviving 

spouse's elective share of quasi-community property is required for 

inter vivos gifts made to him or her by the decedent. See Niles, supra 

at 193; Peterson, supra at 14. 

It appears that, like community property, the surviving spouse may 

surrender expectant rights in quasi-community property by antenuptial or 

postnuptial agreement. See Civil Code § 5133. 

Decedent's Separate Property 

Subject to the power of the spouses to alter their rights by con­

tract, each spouse generally has full testamentary power over his or her 

own separate property, and the other spouse has no elective share in 
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such property. See Prob. Code § 20. However, even in the case where 

the decedent's estate is entirely separate property which is willed to a 

third person, the surviving spouse may nonetheless be able to obtain 

most or all of the estate by taking advantage of one or more of the 

following provisions: 

(1) Probate homestead: A homestead may be set aside out of the 

decedent's separate property for the use of the surviving spouse for 

life. Prob. Code § 661. There is no maximum value for the property 

that may be set aside. Estate of Levy, 141 Cal. 646, 75 P. 301 (1904). 

(2) Small estate set-aside: If the net value of the decedent's 

estate is $20,000 or less (excluding the value of any probate homestead 

which has been set aside), the entire balance of the estate may be set 

aside to the surviving spouse. Prob. Code § 640. 

(3) Family allowance: The surviving spouse may be awarded a reason­

able amount for support during the administration of the estate. Prob. 

Code § 680. 

UNIFORM PROBATE OJDE 

The elective share provisions of the Uniform Probate Code give the 

surviving spouse of a domiciliary decedent a right to take an elective 

share of one-third of the augmented estate. UPC § 2-201 (Exhibit 2). 

The augmented estate under the UPC is more than the probate estate--it 

is comparable to the gross taxable estate under federal estate tax law 

and gives the surviving spouse the right to have various inter vivos 

transfers brought back into the hotchpot. Niles, supra at 190; see UPC 

§ 2-202 (Exhibit 2). The augmented estate is defined generally to 

include the decedent's net probate estate increased by (1) the value of 

certain lifetime transfers of property by the decedent during marriage 

to donees other than the surviving spouse, and (2) the value of all 

property owned by the surviving spouse at decedent's death and certain 

lifetime transfers of property by the surviving spouse during marriage 

to donees other than the decedent, to the extent the owned or transferred 

property is derived from the decedent. Kurtz, The Augmented Estate 

Concep t Under the Uniform Probate Code: In Search of an Equitable 

Elective Share, 62 Iowa L. Rev. 981, 981-82 (1977) (Exhibit 4). Professor 

Kurtz diagrams the computation of the augmented estate as follows: 
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GROSS PROBATE ESTATE 
LESS: 

1. Funeral and administration expenses 
2. Homestead allowance 
3. Family allowance 
4. Exempt property 
5. Enforceable claims 

EQUALS: NET PROBATE ESTATE 
PLUS TRANSFERS TO DONEES OTHER THAN SPOUSE: 

1. Transfers with a retained life estate 
2. Revocable transfers 
3. Joint tenancies with right of survivorship 
4. Transfers to a donee in excess of $3,000 in each of the two 

years preceding decedent's death 
PLUS SPOUSE'S PROPERTY: 

1. Spouse's property owned at decedent's death to the extent 
derived from the decedent other than by testate or intestate 
succession 

2. Property transferred by the spouse during the marriage to 
donees, other than the decedent, to the extent such property 
is derived from the decedent and would have been in the 
spouse's augmented estate if he or she had predeceased the 
decedent 

EQUAlS: AUGMENTED ESTATE 

Id. at 1016 (Exhibit 4). The Comment to UPC Section 2-202 (Exhibit 2) 

explains the purpose of the augmented estate concept and how it is 

intended to work in practice. 

The surviving spouse may claim an elective share without losing any 

benefits under the decedent's will unless the decedent so provides by 

express provision in the will. Comment to UPC § 2-206 (Exhibit 2); see 

Kurtz, supra at 1043-44 (Exhibit 4). The surviving spouse may also 

claim an elective share where the decedent dies intestate (Kurtz, supra 

at 981 - Exhibit 4); this would be advantageous when one-third of the 

augmented estate yields a larger share than the applicable fraction of 

the intestate estate. 

After the amount of the surviving spouse's elective share is deter­

mined, it is satisfied first by applying property included in the aug­

mented estate which passes to the spouse by the decedent's will or by 

intestate succession and which has passed to the spouse by inter vivos 

transfer from the decedent. UPC § 2-207 (Exhibit 2); Kurtz, supra at 

1044-46 (Exhibit 4). Then remaining property of the augmented estate 

(some of which may be in the hands of third persons) is applied, and is 

charged against estate beneficiaries and inter vivos donees in propor­

tion to the value of their interests. UPC § 2-207 (Exhibit 2). An 

inter vivos donee who is required to contribute to make up the elective 
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share may either give up the specific property transferred or may pay 

its value into the estate. Id. If the third person refuses to pay, the 

personal representative may sue for contribution. See UPC § 2-205(e) 

(Exhib it 2). 

Life insurance payable to the surviving spouse is included in the 

augmented estate, but life insurance payable to a third person is not. 

UPC § 2-202 and Comment thereto (Exhibit 2); Kurtz, supra at 1039-40 

(Exhibit 4). Similarly, when payable to a third person, accident insur­

ance, a joint annuity, pension payments are excluded from the augmented 

estate. Id. See also C. Bruch, The Definition and Division of Marital 

Property in California: Toward Parity and Simplicity 139 n.402 (July 

29, 1981) (unpublished study on file with the California Law Revision 

Commission) (criticising UPC rule and recommending inclusion in the 

augmented estate of life insurance and pension benefits payable to a 

third person). 

If the surviving spouse claims an elective share, his or her right 

to a homestead allowance, exempt property, and a family allowance is not 

affected. UPC § 2-206 (Exhibit 2). However, the surviving spouse may 

waive the right to an elective share by written contract, either before 

or after marriage, and after fair disclosure. UPC § 2-204 (Exhibit 2). 

THE UPC' SELECTIVE SHARE COMPARED TO CALIFO RNIA COMMUNITY 
AND QUASI-COMMUNITY PROPERTY RIGHTS 

The following table affords a quick comparison of the surviving 

spouse's elective share under the UPC with the surviving spouse's rights 

under California community and quasi-community property law: 

Table 1. Rights of surviving spouse 

Community 

1. Amount of share 

2. Is recapture of inter vivos 
transfers permitted? 

(a) Where D retains control: 
(1) Gift of real property. 

household furnishings. 
or clothing 

(2) Gift of other personal 
property 

(3) Sale of real property, 
household furnishings, 
or clothing 

property 
Half 

Yes 

Yes 

Yes 
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Quasi-community 
property 

Half 

Yes 

Yes 

No 

UPC elective 
share 

One-third 

Yes 

Yes 

No 



Community Quasi-community UPC elective 
EroEert~ EroEert~ share 

Half Half One-third 

(4) Sale of other personal 
property No No No 

(b) Where D does not retain 
control: 
(1) Gift of real property, Yes, if more 

household furnishings, than $3K/yr. 
or clothing Yes No per donee in 

(2) Gif t of other personal either of 2 
property Yes No years before 

D's death 
(3) Sale of real property, 

household furnishings, 
or clothing Yes No No 

(4) Sale of other personal 
property No No No 

3. Are life insurance proceeds 
subject to recapture? Yes Probably No 

4. Is there an offset for D's 
inter vivos gifts to the spouse? No No Yes 

5. If spouse elects, is forfeiture 
of will benefits presumed? No Yes No 

6. Can rights be waived by 
contract? Yes Yes Yes 

THE IDAHO EXPERIENCE 

In 1971, Idaho (a community property state) enacted the UPC, includ­

ing the UPC elective share provisions pursuant to which the surviving 

spouse was given a one-third elective share in the decedent's separate 

estate. Bodenheimer, suEra at 417 n.204; see Peterson, sUEra at 13. 

However, a year later, the Idaho Legislature reconsidered the matter. 

The provisions for an elective share in separate property were repealed 

and were replaced instead by a quasi-community property system. Peterson, 

supra. Idaho's basic definition of quasi-community property is closely 

similar to California's. Compare Idaho Code § 15-2-201 (Exhibit 3) with 

Prob. Code § 201.5 (Exhibit 1). The surviving spouse's share is one­

half of the quasi-community property. Idaho Code § 15-2-201. However, 

Idaho's recapture provisions are virtually identical to the UPC's aug­

mented estate provisions. Compare Idaho Code §§ 15-2-202 to 15-2-209 

(Exhibit 3) with UPC §§ 2-202 to 2-207 (Exhibit 2). 
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Thus, as compared to California law where recapture is limited to 

transfers of quasi-community property for less than "substantial value" 

of property in which the decedent retained some ownership or control, 

Idaho is more favorable to the surviving spouse by permitting recapture 

of transfers without "adequate" consideration if the decedent retained 

(1) possession or enjoyment of, or the right to income from, the property, 

(2) a power to revoke, consume, invade, or dispose of principal for his 

own benefit, (3) ownership with another with right of survivorship, or 

if the decedent (4) transferred the property within two years of death 

to the extent that aggregate transfers to anyone donee in either of the 

two years exceeded $3,000. Idaho Code § 15-2-202 (Exhibit 3). Idaho 

also promotes fairness by providing for offset: Property received by 

the surviving spouse by inter vivos gift, will, or intestate succession 

is applied first to satisfy the elective share, the same as under the 

UPC. See Idaho Code § 15-2-207 (Exhibit 3). 

Apparently Idaho retreated from its initial decision to give the 

surviving spouse an elective share in the decedent's separate property 

because it was thought that that scheme 

may overprotect the surving spouse. He or she would then have a 
right to one-half of all community property and a one-third interest 
in separate property retained by decedent or given away by a device 
permitting continued enjoyment. If there is a late life marriage, 
the decedent who accumulated the property may not be able to 
effectively provide for children of a previous marriage unless the 
necessary steps are taken before the second marriage [i.e., by 
antenuptial agreement]. This is the system that operates in common 
law states but it is a system to which people in community property 
states are not accustomed. 

Peterson, supra at 13. 

POLICY QUESTIONS 

Should California Adopt the UPC Elective Share Provisions to Give the 
Surviving Spouse a Share of the Decedent's Separate Property? 

In community property states such as California, the disinheritance 

problem is significant only where the decedent has substantial amounts 

of separate property. The UPC elective share provisions were drawn for 

COmmon law states--the representatives of community property states were 

divided on the question of whether elective share provisions were needed 

in community property states. General Comment to Part 2 of Article 2 of 

the UPC. However, a number of commentators, including our consultant, 
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Professor Russell Niles, have urged that the surviving spouse be given a 

statutory share of separate property of the deceased spouse. See Niles, 

supra at 190-95, 216-17; Bodenheimer, supra at 415, 417, 423; Turrentine, 

supra at 34-35. See also Peterson, supra at 13. The trend toward 

multiple marriages increases the likelihood that in many marriages the 

assets will be primarily separate property. Bodenheimer, supra at 415. 

The potential harsh treatment of the surviving spouse in such a case was 

emphasized in a concurring opinion in the early case of In ~ Estate of 

Cudworth, 133 Cal. 462, 469, 65 P. 1041, 1044 (1901): 

In nearly all other civilized countries, marriage immediately vests 
in the wife some estate in the property owned by the husband at the 
time of marriage; but such is not the law here, and if he chooses, 
as in the case at bar, to afterwards do nothing except to collect 
his rents and profits, he may, after a long period of faithful 
wifehood, leave her penniless. Her only chance to acquire by 
marriage any interest in property is to marry a man who has nothing, 
with the hope that he may afterwards earn something in which she 
will have a community right. 

As a result of the problem created by the separate property marriage, 

Professor Turrentine has said, "It would seem desirable to place some 

restriction on the present power of one spouse to will away his entire 

separate property, leaving the surviving spouse with nothing, in cases 

where there is no substantial amount of community property." Turrentine, 

supra at 34. Professor Turrentine also advocated a recapture provision, 

saying that there should be 

a provision invalidating gifts made by the decedent before his 
death to a third person in order to defeat the forced share of the 
surviving spouse or the children, and in this connection a presumption 
of invalidity might be raised as to gifts made within two years of 
the decedent's death where the surviving spouse or children are 
inadequately provided for. 

Id. at 34-35. 

Professor Niles recommends that California give the surviving 

spouse a forced share of the decedent's separate property and a right of 

recapture of separate and quasi-community property by adopting the UPC's 

augmented estate concept for both separate and quasi-community property. 

Niles, supra at 216-17. He further suggests that the elective share of 

separate property be one-half rather than the UPC's one-third. This 

would make the surviving spouse's share of separate property the same as 
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the existing one-half share of quasi-community property, and thus making 

it unnecessary to distinguish between the two types of property in the 

decedent's estate. Id. at 195 n.65, 217 n.201. 

The arguments against adopting a forced share in separate property 

are as follows: 

(1) Such a proposal may be highly controversial, as the UPC drafters 

and Professor Niles have acknowledged. 

(2) Rather than giving the surviving spouse a fixed share regardless 

of need, it may be preferable to enact family maintenance legislation 

permitting the court to make a long-term support award out of the estate 

based in part on the needs of the surviving spouse and other family 

members. See Memo 82-16. However, Professor Niles has informed the 

staff that it is his view and the view of a number of his colleagues 

that the fixed share system is preferable to the long-term support 

scheme with respect to the spouse, since the latter permits too much 

judicial discretion. Nonetheless, it is apparent that if the Commission 

recommends family maintenance legislation which includes provision for 

the surviving spouse, the need for a forced share of separate property 

would be reduced, if not eliminated. 

(3) The surviving spouse already has significant protection by the 

provisions for a probate homestead, exempt property, small estate set­

aside, and short-term support, all of which may be taken out of the 

decedent's separate property. 

(4) A forced share of separate property may interfere with the 

decedent's ability to provide for children of a prior marriage. 

(5) The very complexity of the augmented estate concept is an 

argument against its adoption. 

(6) Empirical studies indicate that married persons disinherit 

their spouses relatively infrequently, and that the problem is therefore 

not a major one. See Plager, The Spouse's Nonbarrable Share: A Solution 

~ Search of ~ Problem, 33 U. Chi. L. Rev. 681 (1966). 

With Respect to Quasi-Community Property, Should the Right of the Surviving 
Spouse to Have Inter Vivos Transfers Set Aside be Made More Like the 
Community Property Provisions, or Should the UPC's Augmented Estate 
Concept be Adopted? 

Alternative HI: Make quasi-community property ~ like community 

property. Professor Carol Bruch has advocated "the full absorption of 
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quasi-community property into community property." C. Bruch, supra at 

132. With respect to rights at death, this could be accomplished by 

making two changes in the quasi-community property provisions: 

(1) Broaden the present limited recapture rule so that after the 

decedent's death the surviving spouse could recapture half of property 

transferred outright by the decedent as well as as half of property in 

which the decedent retained SOme ownership or control, and half of 

property transferred for full value where the surviving spouse's written 

joinder or consent was not obtained as well as property for which no 

"consideration of substantial value" was received. 

(2) Reverse the existing presumption that if the surviving spouse 

elects to take a statutory one-half interest in quasi-community property, 

he or she must forfeit benefits under the decedent's will unless the 

will shows a contrary intent. Instead, make the presumption the same as 

where community property is involved: The surviving spouse may claim 

his or her one-half interest in community property without forfeiting 

will benefits unless the will shows a contrary intent. 

Alternative #2: Apply UPC elective share provisions to quasi­

community property. Professor Niles, on the other hand, has recommended 

that the UPC's augmented estate provisions be applied in California both 

to the decedent's separate property and to quasi-community property. 

Niles, supra at 190, 193-95, 216-17. He suggests that the principal 

defect of the quasi-community property system is the absence of any 

setoff for inter vivos gifts to the surviving spouse or for life insur­

ance benefits provided by the decedent: If the surviving spouse is to 

be permitted to avoid inter vivos transfers to others by the decedent, 

"fairness demands the setoffs authorized by the UPC." Id. at 194. If 

Professor Niles' recommendation is followed, California would end up 

with quasi-community property provisions which look very much like the 

Idaho statute. See Idaho Code §§ 15-2-201 to 15-2-209 (Exhibit 3). 

Comparison of alternatives. Which of the two foregoing alterna­

tives is the preferable course? Alternative #1 is more favorable to the 

surviving spouse by applying to quasi-community property the far more 

extensive recapture provisions of the community property system and by 

not having any setoffs. However, to apply the community property recap­

ture rules (which permit the surviving spouse to recover property from a 
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third-party transferee) to quasi-community property will necessarily 

involve some inter vivos restraints on the ability of the acquiring 

spouse to transfer quasi-community property. In his study prepared for 

the Law Revision Commission SOme 25 years ago, Professor Harold Marsh 

thought that the "wisdom of such a provision is doubtful." Recommendation 

and Study Relating to Rights of Surviving Spouse in Property Acquired ~ 

Decedent While Domiciled Elsewhere, 1 Cal. L. Rev. Comm'n Reports at E-

30 (1957). 

Moreover, to interfere with the inter vivos rights of the acquiring 

spouse in quasi-community property may raise constitutional questions. 

See Paley v. Bank of America, 159 Cal. App.2d 500, 509, 324 P.2d 35 

(1958) (unconstitutional to "curtail or diminish" inter vivos rights of 

acquiring spouse in quasi-community property by giving nonacquiring 

spouse testamentary power over one-half of it). But ~ C. Bruch, supra 

at 132 n.382 (constitutional concern is "outdated"); Addison v. Addison, 

62 Cal.2d 558, 566, 399 P.2d 897, 43 Cal. Rptr. 97 (1965) (not unconsti­

tutional to divide quasi-community property on divorce--vested rights 

may be impaired if "necessary to the public welfare"). 

Finally, the argument seems sound that if the surviving spouse is 

permitted to recapture inter vivos transfers, there should also be 

setoffs for inter vivos gifts by the decedent to the surviving spouse. 

All of these arguments tend to favor the second alternative of applying 

the UPC elective share provisions to quasi-community property as Idaho 

has done. 

Staff recommendation. The more limited recapture provisions of the 

UPC should better withstand constitutional attack, and providing for 

setoffs should promote fairness. To follow the UPC rule that a claim of 

an elective share does not result in forfeiture of will benefits unless 

the will so provides will also make the quasi-community property rule 

the same as the community property rule. Accordingly, the staff recom­

mends adopting the UPC elective share provisions for quasi-community 

property along the lines of the Idaho statute. This should be done 

whether or not the Commission decides to give the surviving spouse an 

elective share in the decedent's separate property. 

If the Commission approves this recommendation, should we follow 

Professor Bruch's suggestion and go beyond the UPC by including in the 
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augmeuted estate life iusurance and pension benefits payable to a third 

person? Equitable considerations suggest that we should (see discussiou 

in Kurtz, supra at l034-35--Exhibit 4), but the need for national 

uniformity in this area suggests that we should not (see General Comment 

to Part 2, Article 2, UPC--uniformity of law on elective share "is much 

to be desired"). 

Respectfully submitted, 

Robert J. MUrphy III 
Staff Counsel 
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Memo 82-15 

EXHIBIT 1 

CIVIL CODE 

§ 5125. Community personal property; manage­
ment and control; restrictions on dispo­
sition 

(a) Except as provided in subdivisions (b), (c), and 
(d) and Section. 5113.5 and 5128, either .pouse has 
the management and control of the community 
personal property, whether acquired prior to or on' or 
after January 1, 1975, with like absolute power of 
disposition, other than testamentary, as the spouse 
has of the separate estate of the .pouse. 

(b) A .pouse may not make a gift of community 
personal property, or dispose of community personal 
property without a valuable consideration. without 
the written consent of the other spouse. 

(c) A spouse may not sen, convey, or encumber the 
furniture, furnishings, or fittings of the home, or the 
clothing or wearing apparel of the other spouse or 
minor children which is community personal proper­
ty, without tbe written consent of the other spouse. 

(d) A spouse who is operating or managing a 
business or an interest in a business which is commu­
nity personal property has the sole management and 
eontrol of the bU8in~ or interest. 

(el Each spouse shall act in good faith with respect 
to the other spouse in the management and control of 
tbe community property. 
(Added by S18ta.l969, o. 1608, § 8. Amended by S18ta.l969, 
c.1609, § 24; Stata.19'13;o. 987, § 14: S18ta.1874, c. 646, § 14: 
Stata.1974, c. l.206, § 4; St&ta.l9TI, c. 332, § 4; 818111.1977, c. 
692, § 1.) 

§ 5127. Community real property; management 
and control; spoule~8 joinder in convey­
ances; limitations of aclions 

Except as provided in Sections 5113.5 and 5128, 
either spouse has the management and control of the 
community real property, whether acquired prior to 
or on or after January I, 1975, but both spouses either 
personally or by duly authorized agent, must join in 
executing any instrument by which such community 
real property or any interest therein is leased for a 
longer period than one year, or is sold, conveyed, or 
encumbered; provided, however, that nothing herein 
contained shall be construed to apply to a lease, 
mortgage, conveyance, or transfer of real property or 
of any interest in real property between the husbaod 
and wife; provided. also, however, that the sole lease, 
contract, mortgage or deed of the husband, balding 
the record title to community real property, to a 
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lessee, purchaser, or encumbrancer, in good faith 
wi thout know ledge of the marriage relation, shall be 
presumed to be valid if executed prior to January 1, 
1975, and that the sole lease, contract, mortgage, or 
deed of either spouse, holding the record title to 
community real property to a lessee, purchaser. or 
encumbrancer, in good faith without knowledge of 
the marriage relation, .hall be presumed to be valid if 
executed on or after January 1, 1975. No action to 
avoid any instrument mentioned in this sectionJ 

affecting any property standing of record in the 
name of either spouse alone, executed by the spouse 
alone, shall be commenced after the expiration of one 
year from the filing for record of such instrument in 
the recorder's office in the county in which the land is 
situate. and no action to avoid any instrument men­
tioned in this section, affecting any property stand­
ing of record in the name of tbe husband alone, whicb 
was executed by the husband alone and filed for 
record prior to the time this act takes effect, in tbe 
recorder's office in the county in which the land is 
situate, shall be commenced after the expiration of 
one year from the date on which this act takes effect. 

(Added by Stats.I969, Co 1608. § 8. Amended by 8tata.19611, 
Co 1609, § 25; Stats.1973, Co 987, § 15; Ststs.I974, Co U!l6, 
§ 5.) 

PROBATE CODE 

§ 201. Title of surviving spouse; portion subject 
to testamentary disposition or succession 

Upon the death of either husband or wife, one-half 
of the community property belongs to the surviving 
.pouse; the other half is subject to the testamentary 
disposition of the decedent, and in the absence 
thereof goes to the surviving spouse, subject to the 
provisions of sections 202 and 203 of this code. 
(Stats.1931, c. 281, § 201. Amende<! by Stats.19M, c. 831, 
§ 2.) 

§ 201.5. Property acquired while domiciled out of 
state or in exchange therefor; surviv­
ing spouse's share; disposition of other 
share 

Upon the death of any married person domiciled in 
this state, one-half of the following property in hi, or 
her estate shall bt!long to the surviving spouse and 
the other one-half of such property is subject to the 
testamentary disposition of the decedent, and, in the 
abf!ence thereof, goes. to the surviving spouse subject 
to the provisions of Sections 202 and 2(}3: 

(a) All personal property wherever ~ituated, and 
all real property situated in this state, heretofore or 
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hereafter acquired by the decedent while domiciled 
elsewhere which would have been the community 
property of the decedent and the surviving spouse if 
the decedent had been domiciled in this state at the 
time of its acquisition. 

(b) All personal property wherever situated, and 
all real property situated in this state, heretofore or 
hereafter acquired in exchange for real or personal 
property, wherever situated, which would have been 
the community property of the decedent and the 
surviving spouse if the decedent had been domiciled 
in this state at the time the property so exchanged 
was acquired. 

All such property is subject to the debts of the 
decedent as provided by law. 

As used in this section, personal property does not 
include and real property does include, leasehold 
interests in real property. 

For purpose. of this chapter, and for purposes of 
Article 3 (commencing with Section 650) of Chapter 
10 of Division 3, the property defined in this section 
shall be known as "quasi-community property." 
(Added by Stats.l935, c. 831, § 1. Amended by Stats.1957, 
c. 490, § 1; Stats.I961, c. 636, § 22; Stats.1970, c. 312, § 4; 
Stats.l980, c. 955, § 1.) 

§ 201.6. Death of non·domiciliary leaving will di ... 
posing of non .. <:ommunity realty in 
state; election of surviving spouse 

Upon the death of any married person not domi­
ciled in this State who leaves a valid will disposing of 
real property in this State which is not the communi­
ty property of the decedent and the surviving spouse, 
the surviving spouse has the same right to elect to 
take a portion of or interest in such property against 
the will of the decedent as though the property were 
situated in the decedent's domicile at death. As used 
in this section real property includes leasehold inter­
ests in real property. 
(Added by Slots.1957, c. 490, § 2.) 

§ 201.7. Election of surviving spouoe to take under 
or against will 

Whenever a deeedent has made provision by a valid 
will for the surviving spouse and the spouse also has a 
right under Section 201.5 of this code to take proper­
ty of the decedent against the will, the surviving 
spouse shall be required to elect whether to take 
under the will or to take against the will unless it 
appears by the will that the testator intended that 
the surviving spouse might take both under the will 
and against it. 
(Added by Stats.1957, c. 490, § 8.) 
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§ 201.8. Restoration to decedent's estate of prop­
erty in which 8urviving spouse had ex .. 
pectaney 

Whenever any married person dies domiciled in 
this State who has made a transfer to a person other 
than the surviving spouse, without receiving in ex­
change a consideration of substantial value, of proP"' 
erty in which the surviving spouse had an expectancy 
under Section 201.5 of this code at the time of ,uch 
transfer, the surviving spouse ma.y require the trans­
feree to restore to the decedent's estate one-half of 
such property. its value, or its proceeds, if the 
decedent had a substantial quantum of ownership or 
control of the property at death. If the decedent has 
provided for the surviving spouse by will. however, 
the spouse cannot require suth restoration unless the 
spouse has made an irrevocable election to take 
against the will under Section 201.5 of this code 
rather than to take under the will. An property 
restored to the decedent'. estate hereunder shall go 
to the surviving spouse pursuant to Section.2Ol.{; of 
this code as though such transfer had not been made. 
(Added by Slats.1957, Co 490, § 4.) 
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EXHIBIT 2 

upe Provisions 

S""tion 2-201. [Right to Elective Share) 
(a) If a married person domiciled in this state dies, the 

surviving spouse has a right of election to take an elective 
share of one-third of the augmented estate under the lim­
itations and conditions hereinafter stated. 

(b) If a married person not domiciled in this state dies, the 
right, if any, of the surviving spouse to take an elective share 
in property in this state is governed by the law of the 
decedent's domicile at death. 

COMMENT 
See Section 2-802 for the def­

inition of "spouse" which controls 
in this Part. 

Under the common law a wid­
ow was entitled to dower, which 
was a life estate in a fraction of 
lands of which her husband was 
seized of an estate of inheri tance 
at any time during the marriage. 
Do",:"er encumbers titles and pr~ 
vides inadequate protection for 
widows in a society which clas-

sifies most wealth as personal 
property. Hence the states have 
tended to substitute a forced 
share in the whole estate for 
dower and the widower's com­
parable common law right of 
curtesy. Few existing forced 
share statutes make adequate pro­
visions for transfers by means 
other than succession to the_ sur­
,-iving spouse and others. This 
and the following sections are 
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designed to do so. The theory of 
these sections is discussed in 
Fratcher. ,jToward Uniform Sue· 
cession Legislation," 41 N.Y.U. 
L.Rev. 1037, 1050-1064 (1966). 
The existing_ law is discussed in 

MacDonald, Fraud on the Wid­
ow'. Share (1960). Legislation 
comparable to that .uggested 
here became effective in New 
York on Sept. 1, 1966. See 
Decedent E.tate Law, § 18. 

Seelion 2-202. [Augmented Estate.] 

The augmented estate means the estate reduced by funeral 
and administration expenses, homestead allowance, family 
allowances and exemptions, and enforceable claims, to which is 
added the sum of the following amounts: 

(1) The value of propery transferred to anyone other than a 
bona fide purchaser by the decedent at any time during mar­
riage, to or for the benefit of any person other than the surviving 
spouse, to the extent that the decedent did not receive adequate 
and' full consideration in money or money's worth for the 
transfer, if the transfer is of any of the following types: 

(i) any transfer under which the decede.nt retained at the 
time of his death the possession or enjoyment of, or right 
to income from, the property; 

(ii) any transf." to the extent that the decedent retained 
. at tbe time of his death a power, either alone or in 
conjunction with any other person, to revoke or to 

. consume, invade or dispose of the principal for his own 
benefit; 

(iii) any transfer whereby property is held at the time of 
-decedent's death by decedent and another with right of 

survivorship; 
(iv) any transfer made to a donee within two years of 

death. of the decedent to the extent that the aggregate 
. transfers to anyone donee in either of the years exceed 

$3,000.00. 
Any transfer is excluded if made with the written consent 

or joinder of the surviving spouse .. Property is valued as 
of the decedent's death except that property given irrevoca­
bly to a donee during lifetime of the decedent is valued as 
of the date the donee came into possession or enjoyment if 
that occurs first. Nothing herein shall cause to be included in 
the augmented estate any life insurance, accident insurance, 
joint annuity, or pension payable to a person other than the 
surviving spouse. 

(2) The value of property owned by the surviving spouse at 
the decedent's death, plus the value of property transferred by 
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the spouse at any time during marriage to any person other 
than the decedent which would have been includible in the 
spouse's augmented estate if the surviving spouse had pre­
deceased the decedent to the extent the owned or transferred 
property is derived from the decedent by any means other than 
testate or intestate succession without a full consideration in 
Inoney or money's worth. For purposes of this paragraph: 

(i) Property derived from the decedent includes, but is 
not limited to, any beneficial interest of the surviving 
spouse in a trust created by the decedent during his 
lifetime, any property appointed to the spouse by the 
decedent's exercise of a general or special power of 
appointment also exercisable in favor of others than the 
spouse, any proceeds of insurance (including accidental 
death benefits) on the life of the decedent attributable to 
premiums paid by him, any lump sum immediately payable 
and the commuted value of the proceeds of annuity 
contracts under which the decedent was the primary 
annuitant attributable to premiums paid by him, the 
commuted value of amounts payable after the decedent's 
death under any public or private pension, disability 
compensation, death' benefit or retirement plan, exclusive 
of the Federal Social Security system, by reason of service 
performed or disabilities incurred by the decedent, any 
property held at the time of decedent's death by decedent 
and the surviving spouse with right of survivorship, any 
property held by decedent and transferred by contract to 
the surviving spouse by reason of the decedent's death and 
the value of the share of the surviving spouse resulting from 
rights in community property in this or any other state 
formerly owned ",;th the decedent. Premiums paid by the 
decedent's employer, his partner, a partnership of which he 
was a member, or his creditors, are deemed to have been 
paid by the decedent. 

(ii) Property owned by the spouse at the decedent's death 
is valued as of the date of death. Property transferred by 
the spouse is valued at the time the transfer became 
irrevocable, or at the decedent's death, whichever occurred 
first. Income earned by included property prior to the 
decedent's death is not treated as property derived from 
the decedent. 

(iii) Property owned by the surviving spouse as of the 
decedent's death, or previously transferred by the surviving 
spouse, is presumed to have been derived from the decedent 
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except to the extent that the surviving spouse establishes 
that it was derived from another source. 

(3) For purposes of this section a bona fide purchaser is a 
purchaser for value in good faith and without notice of any 
adverse claim. Any recorded instrument on which a state 
documentary fee is noted pursuant to [insert appropriate refer­
ence] is prima facie evidence that the transfer described therein 
was made to a bona fide purchaser. 

COMMENT 

The purpose of the concept of trust, without concern that such 
augmenting the probate estate in provisions will be upset by later 
computing the elective share is marriage. Tbe limitation to trans­
twofold: (ll to prevent the owner fers during marriage reflects 
of wealth from making arrange- some of the policy underlying 
ments which transmit his prop- community property. What kinds 
erty to others by means other of transfers should be included 
than probate deliberately to de- here is a matter of reasonable 
feat the right of the surviving difference of opinion. The fine­
spouse to a share, and (2) to spun tests of the Federal Estate 
prevent the surviving spouse Tax Law might be utilized, of 
from electing a share of the course. However, the objectives 
probate estate when the spouse of a tax law are different from 
has received a fair share of the those involved here in the Probate 
total wealth of the decedent ei- Code, and the present section is 
ther during the lifetime of the therefore more limited. It is in­
decedent or at death by life tended to reach the kinds of trans­
insurance, joint tenancy assets fers readily usable to defeat an 
and other nonprobate arrange- elective share in only the probate 
ments. Thus essentially two sep- estate. 
arate groups of property are add- In the second category of as­
ed to the net probate estate to sets, property of the surviving 
arrive at the augmented net es- .pouse derived from the decedent 
tate which i. the basis for com- and property derived from the 
puting the one-third share of the decedent which the spouse has, in 
survlvmg spou-se. In the first turn, given away in a transaction 
category are transfers by the that is will-like in effect or pur­
decedent during hi. lifetime pose, the scope is much broader. 
which are essentially will sub- Thus a person can during his 
stitute., arrangements which give lifetime make outright gifts to 
him continued benefits or controls relatives and they are not in­
over the property. However, only eluded in this first category un­
transfers during the marriage are less they are made within two 
included in this category. This years of death (the exception 
makes it possible for a person to being designed to prevent a per­
provide for children by a prior son from depleting his estate in 
marriage, as b!' a revocable living contemplation of death). But the 
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time when the survIvmg spouse 
derives her wealth from the 
decedent is immaterial; thus if a 
husband has purchased a home in 
the wife's name and made sys­
tematic gifts to the wife over 
many years. the home and ac­
cumulated wealth she owns at his 
death as a result of such gifts 
ought to, and under this section 
do, reduce her share of the 
augmented estate, Likewise. for 
policy reasons Hie insurance is 
not included in the first category 
of transfers to other persons, be­
cause it is not ordinarily pur­
chased as a way of depleting the 
probate estate and avoiding the 
elective share of the spouse; but 
life insurance proceeds payable to 
the survivi~g spouse are included 
in the second category, because it 
seems unfair to allow a surviving 
spouse to disturb the decedent's 
estate plan if the spouse has re­
ceived amp]e provision from 1ife 
insurance. In this category no 
distinction is drawn as to wheth­
er the transfers are made before 
or after marriage. 

Depending on the circu mstanc· 
es it is obvious that this section 
will operate in the long run to 
decrease substantially the number 
of elections. This is because the 
statute will encourage and pro­
vide a legal base for counseling 
of testators against schemes to 
disinherit the spouse, and because 
the spouse can no longer elect in 
cases where substantial provision 
is made by joint tenancy, life 
insurance, lifetime gifts, living 
trusts set up by the decedent, and 
the other numerous nonprobate 
arrangements by which wealth is 
today transferred. On the other 
hand the section should provide 
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realistic protection against disin~ 
heritance of the spouse in the 
rare case where decedent tries to 
achieve that purpose by depleting 
his probate estate. 

The augmented net estate ap­
proach em bodied in this section is 
relatively complex and assumes 
that litigation may be required in 
cases in which the right to an 
elective share is asserted. The 
proposed scheme should not com· 
plicate administration in well­
planned or routine cases, how­
ever, because the spouse'. rights 
are freely releasable under Sec­
tion 2-204 and because of the 
time limits in Section 2-205. 
Some legislatu res may wish to 
~onsider a simpler approach along 
the lines of the Pennsylvania 
Estates Act provision reading: 

"A conveyance of assets by a 
person who retains a power of 
appointment by win, or a pow­
er of revocation or consumption 
over the principal thereof, shall 
at the election of his surviving 
spouse, be treated as a tes­
tamentary disposition so far as 
the surviving spouse is con­
cerned to the extent to which 
the power has been reserved, 
but the right of the surviving 
spouse shall be subjeet to tbe 
rights of any income bene­
ficiary whose interest in income 
become. vested in enjoyment 
prior to the death of the convey· 
or. The provisions of this 
subsection shall not apply to 
any contract of life insurance 
purchased by a decedent, wheth· 
er payable in trust or oth­
erwise." 

I n passing, it is to be noted 
that a Pennsylvania widow appar· 
ently may clai m against a revoca-
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ble trust or will even though she 
has been amply provided for by 
Ufe insurance or other means ar­
ranged by the decedent. Penn. 
Consol.Stats.Annot. title 20, § 
2508. 

The New York Estates, Powers 
and Trusts Law § 5-1.l(b) also 
may be suggested as a model. 
It treats as testamentary dis­
positions all gifts causa mortis, 
money on deposit by the decedent 
in trust for another, money de­
posited in the decedent's name 
payable on death to another, joint 
tenancy property, and transfers 
by decedent over which he has a 
power to revoke or in vade. The 
New York law also expressly 
excludes life insurance, pension 
plans, and United States savinI!" 
bonds payable to a designated 
person. One of the ctra w backs of 
the New York legislation is its 
complexity, much of which is 
attributable to the effort to pre­
vent a spouse from taking an 
elective share when the deceased 
spouse has followed certain pre­
scribed procedures. The scheme 
described by Sections 2-201 et 
seq., like that of all states ex­
cept New York, leaves the ques­
tion of whether a spouse may 
or may not elect to be controlled 
by the economics of the situation, 
rather than by conditions on the 
statutory right. Further, the 
New York system gives the 
spouse election rights in spite of 
the possibility that the spouse 
has been well provided for by in-

surance or other gifts from the 
decedent. 

In 1975, the Joint Editorial 
Board recommended the addition 
of reference to bona fide purchas­
er in paragraph (1), "to a donee" 
in paragraph (l)(iv) and the 
addition of paragraph (3) to the 
above sect ion to reflect recom­
mendations evolved in discus­
sions by committees of the Col­
orado Bar Association to meet 
title problems that had been iden­
tified under the Code as originally 
enacted. One problem that should 
be cured by the amendments arose 
when real property experts in Col­
orado took the position that, since 
any transfer might be found to be 
for less than "adequate and full 
consideration in money or money's 
worth," the language of the origi­
nal text, all deeds from married 
persons had to be joined in by the 
spouse, lest the grantor die within 
two years and the grantee be 
subjected to the claim that the 
value involved was a part of the 
augmented estate. 

Also, the Joint Editorial Board 
in 1975 recommended the addition 
in Section 2-202(2)(i) of lan­
guage referring to property mov­
ing to the surviving spouse via 
joint and survivorship holdings 
with the decedent. The addition 
would not, in all probability, 
change the meaning of the sub­
section, but it would clarify it in 
relation to jointly held property 
which will be present in a great 
number of cases. 

Section 2-203. [Right of Election Personal to Surviving 
Spouse.] 

The right of election of the surviving spouse may be 
exercised only during his lifetime by him. In the case of a 
protected person, the right of election may be exercised only by 

41 



§ 2-203 UNIFORM PROBATE CODE Art. 2 

order of the court in which protective procee~lings as to his 
property are pending, after finding that exercise is necessary to 
provide adequate support for the protected person during his 
probable life expectancy. 

COMMENT 

See Section 5-101 for defi· 
nitions of protected person and 
protective proceedings. 

Section 2-204. [Waiver of Right to Elect and of Other 
Rights.] 

The right of election of a surviving spouse and the rights of 
the surviving spouse to homestead allowance, exempt property 
and family allowance, or any of them, may he waived, wholly 
or partially, before or after marriage, by a written contract, 
agreement or waiver signed by the party waiving after fair 
disclosure. Unless it provides to the contrary, a waiver of "all 
rights" (or equivalent language) in the property or estate of a 
present or prospective spouse or a complete property settlement 
entered into after or in anticipation of separation or divoree is 
a waiver of all rights to elective share, homestead allowance, 
exempt property and family allowance by each spouse in the 
property of the other and a renunciation by each of all benefits 
which would otherwise pass to him from the other by intestate 
succession or by virtue of the provisions of any will executed 
before the waiver or property settlement. 

COMMENT 

The right to homestead al· 
lowance is conferred by Section 
2-401, that to exempt property 
by Section 2-402, and that to 
family allowance by Section 
2-403. The right to renounce 
interests passing by testate or 
intestate succession is recognized 
by Section 2-801. The provisions 
of this section, permitting a 
spouse or prospective spouse to 
waive all statutory rights in the 
other spouse's property seem de· 
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sirable in view of the common 
and commendable desire of par­
ties to second and later marriages 
to insure that property derived 
from prior spouses passes at 
death to the issue of the prior 
spouses instead of to the newly 
acq cired spouse. The operation 
of a property settlement as a 
waiver and renunciation takes 
care of the situation which ariaes 
when a spouse dies while Il di­
vorce suit is pending. 
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Section 2-205. [Proceeding for Elective Share; Time Limit.] 

(a) The surviving spf)Use may elect to take his elective share in 
the augmented estate by filing in the Court and mailing or 
delivering to the personal representative, if any, a petition for 
the elective share within 9 months after the date of death, or 
within 6 months after the probate of the decedent's will, which­
ever limitation last expires. However, that nonprobate transfers, 
described in Section 2-202 (1), shall not be included within the 
augmented estate for the purpose of computing the elective 
share, if the petition is filed later than 9 months after death. 

The Court may extend the time for election as it sees fit for 
cause shown by the surviving spouse before the time for election 
has expired. 

(b) The surviving spouse shall give notice of the time and 
place set for hearing to persons interested in the estate and to 
the distributees and recipients of portions of the augmented net 
estate whose interests will be adversely affected by the taking 
of the elective share. 

(c) The surviving spouse may withdraw his demand for an 
elective share at any time before entry of a final determination 
by the Court. 

(d) After notice and hearing, the Court shall determine the 
amount of the elective share and shall order its payment from 
the assets of the augmented net estate or by contribution as 
appears appropriate under Section 2-207. If it appears that a 
fund or property included in the augmented net estate has not 
come into the possession of the personal representative, or has 
been distributed by the personal representative, the Court 
nevertheless shall fix the liability of any person who has any 
interest in the fund or property or who has possession thereof, 
whether as trustee or otherwise. The proceeding may be 
maintained against fewer than all persons against whom relief 
could be sought, but no person is subject to contribution in any 
greater amount than he would have been if relief had been 
secured against all persons subject to contribution. 

(e) The order or judgment of the Court may be enforced as 
necessary in suit for contribution or payment in other courts of 
this state or other jurisdictions. 
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COMMENT 

In 1975, the Joint Editorial 
Board recommended changes in 
subsection ( a) that were designed 
to meet a question, arising under 
the original text, of whether the 
right to an elective share was ever 
barred in cases of unadministered 
estates. The new language also 
has the effect of clearing included, 
non-probate transfers to persons 
other than the surviving spouse of 
the lien of any possible elective 
share proceeding unless the 

spouse's action is commenced 
within nine months after death. 
This bar on efforts to recapture 
non-probate assets for an elective 
share does not apply to probate 
assets. Probate assets may be 
controlled by a will that may not 
be offered for probate until as 
late as three years from death. 
As to these, the limitation on the 
surviving spouse's proceeding is 
six months after the probate. 

Sedion 2-206. [Effed of Eledion on Benefits by Will or 
Statute.] 

A surviving spouse is entitled to homestead allowance, exempt 
property, and family allowance, whether or not he elects to take 
an elective share. 

• COMMENT 

The election does not result in 
a los. of benefits under the will 
(in the absence of renunciation) 
because those benefits are 
charged against the elective share 
under Sections 2-201, 2-202 and 
2-207(a). 

In 1975, the Joint Editorial 
Board recommended changes in 
this and the following section that 
reverse the position of the original 
text which permitted an electing 
spouse to accept or reject particu­
lar benefits as provided him by 
the decedent without reducing the 
dollar value of his elective share. 
The new language in this section, 
replacing former Section 2-206 
(a) and (b), does not mention 
renunciation of transfers which 
is now dealt with in Section 2-
207. The remaining content of 
this section is restricted to a 

simple ststement indicating that 
the family exemptions describeil 
by Article II, Part 4 may be 
distributed from the probate es­
tate without reference to whether 
an elective share right is asserted, 
and without being charged to the 
electing spouse as a part of the 
elective share. In the view of the 
Board, deletion of language in the 
original form of Section 2-206 
(b), dealing with devises that are 
intended to be in lieu of family 
exemptions, does not alter the 
ability of a testator, by express 
provision in the will, from put­
ting a surviving spouse to an 
election between accepting the de­
vises provided or accepting the 
family exemptions provided by 
law. This matter is dealt with 
in Sections 2-401, 2-402, 2-403 
and 2-404. 
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Sedion 2-207. [Charging Spouse With Gifts R""eived; Li. 

ability of Others For Balance of EI""tive 
Share.] 

(a) In the proceeding for an elective share, values included in 
the augmented estate which pass or have passed to the surviving 
spouse, or which would have passed to the spouse but were 
renounced, are applied first to satisfy the elective share and to 
reduce any contributions due from other recipients of transfers 
included in the augmented estate. For purposes of this 
subsection, the electing spouse's beneficial interest in any life 
estate or in any trust shall be computed as if worth one half of 
the total value of the property subject to the life estate, or of 
the trust estate, unless higher or lower values for these interests 
are established by proof. 

(b) Remaining property of the augmented estate is so applied 
that liability for the balance of the elective share of the 
surviving spouse is equitably apportioned among the recipients 
of the augmented estate in proportion to the value of their 
interests therein. 

(c) Only original transferees from, or appointees of, the 
decedent and their donees, to the extent the donees have the 
property or its proceeds, are subject to the contribution to make 
up the elective share of the surviving spouse. A person liable 
to contribution may choose to give up the property transferred 
to him or to pay its .value as of the time it is considered in 
computing the augmented estate. 

COMMENT 
Sections 2-401, 2-402 and 

2-403 have the effect of giving a 
spouse certain exempt property 
and allowances in addition to the 
amount of the elective share. 

In 1975, the Joint Editorial 
Board recommended changes in 
Section 2-206 and subsection (a) 
of this section wbich have the ef· 
fect of protecting a decedent'. 
pJan as far as it provides values 
for the surviving spouse. The 
spouse is not compelled to accept 
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the benefits devised by the dece· 
dent, but if these benefits are reo 
jected, the values involved are 
charged to the electing spouse as 
if the devises were accepted. The 
second sentence of new subsec­
tion (a) provides a rebuttable 
presumption of the value of a life 
estate or an interest in a trust, 
when this form of benefit is pro­
vided for an electing spouse by 
the decedent's plan. 
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EXHIBIT 3 

Idaho Provisions 

PART 2. SUCCESSION OF QUASI,COMMUNITY PROPERTY­

ELECTIVE SHARE OF SURVIVING SPOUSE 

Study L-604 

15.2·201. Quasl.communlty property. - (a) Upon death of a married 
person domiciled in this state, one-half('h) of the quasi·community property 
shall belong to the surviving spouse and the other one-half (lh) of such 
property shall be subject to the testamentary disposition of the decedent 
and, if not devised by the decedent, goes to the surviving spouse. 

(b) Quasi-community property is all personal property, wherever 
situated, and all real property situated in this state which has heretofore 
been acquired Or is hereafter acquired by the decedent while domiciled 
elsewhere and which would have been the community property of the 
decedent and the surviving spouse had the decedent been domiciled in this 
state at the time of its acquisition plus all personal property, wherever 
situated, and all real property situated in this state, which has heretofore 
been acquired or is hereafter acquired in exchange for real or personal 
property, wherever situated, which would have been the community 
property of the decedent and the surviving spouse if the decedent'had been 
domiciled in thisstate at the time the property so exchanged was acquired, 
provided that real property does not and personal property does include 
leasehold interests in real property, provided that quasi-eommunity 
property shall include real property situated in another state and owned by 
a domiciliary of this state if the laws of such state permit descent and 
distribution of such property to be governed by the laws of this state. 

(e) All quasi-community property is subject to the debts of decedent. [I.C., 
§ 15-2-201, as added by 1972, ch, 201, § 4, p, 510.J 

15·2·202. Augmented estate. - Whenever a married person domiciled 
in the state has made a transfer of quasi-eommunity property to a person 
at her than the surviving spouse without adequate consideration and without 
the coru;ent of the surviving spouse, the surviving spouse may require the 
transferee to restore to the decedent's estate one-half('h) of such property, 
if the transferee retains such property and, if not, one-half('h) ofits proceeds 
or, if none, one-half ('h) ofits value at the time of transfer, if: 

la) The decedent retained, at the time of his death, the possession or 
enjoyment of or the right to income from the property; 

(hl The decedent retained, at the time of his death, a power, either alone 
Qr in conjunction with any other person, to revoke or to consume, invade 
or dispose of the principal for his own benefit; 

Ie) The decedent held the property at the time of his death with another 
wit h the right of survivorship; or 

Idl The decedent had transferred such property within two (2) years of his 
death to the extent that the aggregate transfers to anyone (1) donee in either 
of the years exceeded three thousand dollars ($3,000). [I.C., § 15-2-202, as 
added by 1972, ch. 201, § 4, p. 51O.J 

-1-



15·2-203. Elective right to quasi.community property and augmented 
estate. - (a) The right of the surviving spouse in the augmented 
quasi-community property estate shall be elective and shall be limited to 
one-half("") of the total augmented quasi-community property estate which 
will include, as a part of the property described in section 15·2·201 and 
section 15-2·202, of this code, property received from the decedent and owned 
by the surviving spouse at the decedent's death, plus the value of such 
property transferred by the surviving spouse at any time during marriage 
to any person other than the decedent which would have been in the 
surviving spouse's quasi-community property augmented estate if that 
spouse had predeceased the decedent to the extent that the owner's 
transferred property is derived from the decedent by any means other than 
testate or intestate succession without a full consideration in money or 
moneys worth. This shall not include any benefits derived from the federal 
social security system by reason of service performed or disability incurred 
by the decedent and shall inclnde property transferred from the decedent 
to the surviving spouse by virtue ofjoint ownership and through the exercise 
of a power of appointment also exercisable in favor of others than the 
surviving spouse and appointed to the surviving spouse. 

(b) The elective share to the quasi-community estate thus computed shall 
be reduced by an allocable portion of general administration expenses, 
homestead allowance, family allowance, exempt property and enforceable 
claims. 

(c) Property owned by the surviving spouse at the time of the decedent's 
death and property transferred by the surviving spouse is presumed to have 
been derived from the decedent except to the extent that the surviving 
spouse establishes that it was derived from another source. [I.e., § 15-2-203, 
as added by 1978, ch. 350, § 2, p. 914.] 

15-2-204. Right of election personal. - The right of election of the 
surviving spouse may be exercised only during his lifetime by him. In the 
case of a protected person, the right of election may be exercised only by 
order of the court in which protective proceedings as to his property are 
pending, after finding that exercise is necessary to provide adequate support 
for the protected person during his probable life expectancy. [I.e., 
§ 15-2-204, as added by 1972, ch. 201, § 4, p. 510.] 

15-2-205. Proceeding for elective share - Time limit. - (a). The 
surviving spouse may elect to take his elective share in the augmented net 
estate by filing in the court and mailing or delivering to the personal 
representative a petition for the elective share within six (6) months after 
the publication of the first notice to creditors for filing claims which arose 
before the death of the decedent. The court may extend the time for election 
as it sees fit for cause shown by the surviving spouse before the time for 
election has expired. 

(b) The surviving spouse shall give notice of the time and place set for 
hearing to persons interested in the estate and to the distributees and 
recipients of portions of the augmented net estate whose interests will be 

. adversely affected by the taking of the elective share. 
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(c) The surviving spouse may withdraw his demand for an elective share 
at any time before entry of a final determination by the COUrt. 

(d) After notice and hearing, the court shall determine the amount of the 
elective share and shall order its payment from the assets of the augmented 
net estate or by contribution as appears appropriate under section 15-2-207 
of this ·code. Ifit appears that a fund or property included in the augmented 
net estate has not corne into the possession of the personal representative, 
or has been distributed by the personal representative, the court 
nevertheless shall fix the liability of any person who has any interest in the 
fund or property or who has possession thereof, whether as trustee or 
otherwise. The proceeding may be maintained against fewer than all 
persons against whom relief could be sought, but no person is subject to 
contribution in any greater amount than he would have been if relief had 
been secured against all persons subject to contribution. 

(e) The order or judgment ofthe court may be enforced as necessary in 
suit for contribution or payment in other courts of this state or other 
jurisdictions. [I.C., § 15-2-205, as added by 1972, ch. 201, § 4, p. 510; am. 
1973, ch. 167, § 6, p. 319.] • 

15-2-206. Effect of election on benefits by will or statute. - (a) The 
surviving spouse's election of his elective share does not affect the share of 
the surviving spouse under the provisions ofthe decedent's will or intestate 
sllccession unless the surviving spouse also expressly renounces in the 
petition for an elective share the benefit of all or any of the provisions. If 
any provision is so renounced, the property or other henefit which would 
otherwise have passed to the surviving spouse thereunder is treated, .ubjeet 
to contribution under subsection 15-2-207(b), as if the surviving spouse had 
predeceased the testator. . 

(b) A surviving spouse is entitled to homestead allowance, exempt 
property and family allowance whether or not he elects to take an elective 
share and whether or not he renounces the benefits conferred upon him by 
the will except that, if it clearly appears from the will that a provision 
therein made for the surviving spouse was intended to be in lieu of these 
rights, he is not so entitled if he does not renounce the provision so made 
for him in the will. [I.C., § 15-2-206, as added hy 1972, ch. 201, § 4, p. 510.] 

15-2-207. Liability of others. - (a) In a proceeding for an elective share, 
property which passes or has passed to the surviving spouse by testate or 
intestate succession and property included in the augmented estate which 
has not been renounced is applied first to satisfy the elective share and to 
reduce the amount due from other recipients of portions of the augmented 
estate. 

(bl The remaining amount of the elective share is equitably apportioned 
among beneficiaries of the will and transferees of the augmented estate in 
proportion to the value of their interest therein. 

(c) Only original transferees from, or appointees of, the decedent and their 
donees, to the extent the donees have the property or its proceeds, are 
,ubject to the contribution to make up the elective share of the surviving 
spouse, A person liable to contribution may choose to give up the property 
transferred to him or to pay its value as of the time it is considered in 
e0mpu(ing the augmented e3tate. [I.e., § 15-2-207, as added by 1972, eh. 201, 
§ 1, p. 510; ·am. 1978, ch. 350, § 3, p. 914.] 
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15-2-208. Waiver. - The right of election of a surviving spouse and the 
rights of the surviving spouse to homestead allowance, exempt property and 
family allowance, or any of them, may be waived, wholly or partially, before 
or after marriage, by a written contract, agreement or waiver signed by the 
party waiving after fair disclosure. Unless it provides to the contrary, a 
waiver of "all rights" (or equivalent language) in the property or estate of 
a present or prospective spouse or a complete property settlement entered 
into after or in anticipation of separation or divorce is a waiver of all rights 
to elective share, homestead allowance, exempt property and family 
allowance by each spouse in the property of the other and a renunciation 
by each of all benefits which would otherwise pass to him from the other 
by intestate succession or by virtue of the provisions of any will executed 
before the waiver or property settlement. [I.C., § 15-2-208, as added by 1972, 
ch. 201, § 4, p. 51O.J 

15-2-209. Election of non domiciliary. - Upon the death of any married 
person not domiciled in this state who dies leaving a valid will disposing of 
real property in this state which is not the community property of the 
decedent and the surviving spouse, the surviving spouse has the same right 
to elect to take a portion of or interest in such property against the will of 
the decedent as though the property was situated in the decedent's domicile 
at death. [I.C., § 15-2-209, as added by 1972, ch. 201, § 4, p. 510.) 
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EXHIBIT 4 

THE AUGMENTED ESTATE CONCEPT UNDER THE 
UNIFORM PROBATE CODE: IN SEARCH OF 

AN EQUITABLE ELECTIVE SHARE 

Sheldon F. Kurtz* 

In 1970 the Commissioners on Uniform State Laws published the 
Uniform Probate Code.' The Code was drafted to appeal to reform-minded 
lawmakers, with the intention and expectation that its virtues would be 
recognized in enough critical state legislative bodies to ensure its eventual 
adoption in all the states. The Code contains a comprehensive body of 
substantive and procedural provisions relating to the disposition and ad­
ministration of decedents' estates. Some provisions will necessarily be con­
troversial. Of these, the provisions that may create the most vigorous debate 
are those relating to the spouse's elective share in a deceased spouse's 
augmented estate.' 

Under the Uniform Probate Code, a decedent's spouse is entitled to 
claim an elective share in an amount equal to one-third of the so-called 
augmented estate whether the deceased spouse died testate or intestate.' 
The augmented estate is defined generally to include decedent's net probate 
estate increased by (I) the value of certain lifetime transfers of property by 
the decedent during marriage to donees other than the surviving spouse;' 
and (2) the value of all property owned by the surviving spouse atdecedent's 
death and certain lifetime transfers of property by the surviving spouse 

• Professor of Law, uni .... ersity of Iowa College of Law. B.S. 1964. LL.B. 1967, Syracuse 
University. 

L The Uniform Probate Code has been substantially adopted and is presently in force in 
5cven states. AU.SKA STAT. §§ 13.06.005·,36.100 (1976); AR[Z. REV. STAT. §§ 14·1101 to -7307 
(1975); COLO. REV. STAT. §§ 15-10-101 to -17-101 (1973); IDAHO CODE §§ 15-1-101 to-7-307 
(Supp. 1975); MtN~ STAT. ANN §§ 524.1-101 to .8-103 (West 1975); MONT. REV. COD[S ANN. 
§§ 9IA-I-101 to -6-104 (Spec. Pam. 1974); NEil. REV. STAT. §§ 30-2201 to -2902 (1975); I\.:,j. 
STAT. ANN. §§ 32A-I-101 to 7-401 (Spec. Pam. 1975); N.D. CENT. CODE §§ 30.1-01-01 to 
-35-01 (1976); UTAH COOF. AKN. §§ 75·1·101 to -8-101 (Spec. Pam. 1975). Hawaii has also 
adopted the Uniform Probate Code. Act of June 4.1976, No. 200, 1976 Haw. Sess. Laws 372. 

Florida has adopted many provisions of the UPC. FLA. STAT. ANN. §§ 731.005-735.302 
(West 1976). Neh' Jersey bas adopted UPC §§ 2-110, 5-501, 5-502. N.J. STAT ANN.§§3A,4-8, 
l6:28-8, 46,28-9 (West Supp. 1976). 

South Dakota had adopted the UPC, S.D. U:-;IFORM PRos. CODE. (Spec. Supp. 1974), but 
on Februar~' 17, 1976, the South Dakota legisl;::tture repealed the Code. S.L. 1976 ch. 175. § 2; 
S.L. 1976 cb. 177, § 3. 

For an interesting analysis of the effects of the Code see Crapo. Tht Uniform Probau 
CoM-Does It R,.all)' Worlc?, 1976 B,Y.L. REV. 395. 

2. Ul\IFORM PROBATE CoOE §§ 2·201 to ·207 {hereinafter ciled as UPC]. The states in 
"."hich the upe elective share provisions have been adopted in some form include: Alaska, 
AUSK..\ STAT. §§ 13.11.070·.11.110 (1976); Colorado, COLO. REV. STAT. §§ 15·11~201 to 
·11·207 (1'::1'73); Idaho, IDAHO COnE §§ 15·2·201 to ·2-209 (Supp. 1975); Montana, MONT. REV. 
CoDES ANN §§ 91A-2-201 to -2-207 (Spec. Pam. 1974); Nebraska. NEB. REV. STAT. §§ 30-2313 
(0 ·2319 (1975); North Dakota, N.D. CE:ST. CODE §§ 30.1·05..0110 .05~07 (1976); Utah, UTAH 
CODE ANN. §§ 75-2-201 to -2-207 (Spec. Pam. 1975). 

3. UPC § 2-201(.). 
4. !d. § 2-202(1). 
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during marriage to donees other than the decedent, to the extent the owned 
or transferred property is derived from the decedent.s 

The spouse's one-third share of a decedent's probate estate correspond, 
with the prevailing intestate and elective shares in many American jurisdic. 
tions and should not be the focus of significant dispute. The augmented 
estate concept, however, because of its complexity, may be controvershl. 
Similarly, those provisions of the Code that carve oul a surviving spouse's 
elective share from certain lifetime transfers of the decedent and that reduce 
the elective share by the value of the decedent's lifetime gifts to the spouse 
are likely to be vigorously debated. Discussion will probably focus on the 
right of persons to freely dispose of property by gift without affecting the 
value of the surviving spouse's elective share. Another concern is the 
uncertainty created by the augmented estate concept with respect to titles to 
gifts that are part of the wealth transmission process and potentially in· 
c1uded in the augmented estate. It would be unfortunate if controversy over 
the augmented estate concept, which does not constitute the heart of the 
Uniform Probate Code, masks a robust and earnest consideration of the 
Code's significant and reform-minded provisions. 

Historically, the protection of a surviving spouse from disinheritance 
has been controver~ial. The first four sections of this Article trace the 
development of the surviving spouse's rights, the policies behind them, the 
means devised to circumvent them, and the various judicial and legislative 
efforts to protect the surviving spouse from disinheritance. These sections 
establish the historical framework within which the augmented estate con· 
cept logically (or illogically, depending upon the reader's predilections) 
developed. The legal history of spousal disinheritance can be expected to 
affect judicial construction of the augmented estate provisions. Since a 
primary objective of this Article is to introduce the reader to the augmented 
estate concept in order to facilitate full consideration of the Code, the bulk of 
the Article describes the provisions of the Code that embody the augmented 
estate concept and analyzes these provisions as they interrelate with each 
other and other laws. The Article suggests numerous construction problems 
inherent in the Code and their resolution. To assist the reader, tbe Article 
incorporates examples that illustrate the reach and operation of the au· 
gmented estate concept. 

I. HISTORICAL BACKGROUND 

An obvious basic policy underlying the augmented estate concept is the 
protection of a decedent's surviving spouse against disinheritance. The 
policy did not originate with the Commissioners on Uniform State Laws." It 
has had a long and varied history in the development of both the civil and 

5. [do § 2·202(2). 
6. While the goal of the Uniform Probate Code is to provide protection for a decedent's 

sun:iving spouse, it attempu to balance this goal with protection of the competing interests of 
other donees and of decedent's freffiom of testation by taking into account the spous.e'~ 
propert)' deri"'ed from the d.ecedent in the computation of the augmented estate agains! 
w bich the spouse's one-third elective share is computed. 
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Willmon law, with roots that can be traced to the Code of Hammurabi' and 
through Roman, Germanic, Scandinavian, and Saxon law. 8 Under Saxon 
1;1'" in the seventh century A.D., a decedent's widow was entitled to a 
one-third outright share of all lands and personal property held by her 
deceased husband at death.' After the :\orman Conquest in 1066 and up to 
li.e time of Littleton (the fifteenth century) when the full parameters of the 
widow's common-Ia\\-' dower interest were defined, the widow was variously 
entitled to (1) an outright one-third share of all lands held at the time of the 
marriage but not thereafter, (2) a life estate in one third of all lands held at 
the time of the marriage but not thereafter, and finally, (3) a life estate in 
one-third of all lands held at any time during marriage. \0 

Historically, the gradual diminution of the widow's interest from a one­
third outright interest to the more limited life estate corresponded with the 
general practice of Saxon testators-apparently preoccupied with insuring 
their wives' chastity after their death-to terminate their spouse's estates in 
devised land upon re-marriage. In addition, it reflected prejudices against 
second marriages fostered by the Catholic Church. ll By the beginning of the 
thirteenth century, the confines of the wife's marital rights in her husband's 
property was of sufficient importance to the King's lords that the issue was 
bargained for specifically in the Magna Carta and subsequent charters. 
Chapter Seven of the Magna Carta provides: 

A widow, after the death of her husband, shall forthwith and without 
difficulty have her marriage portion and inheritance; nor shall she give 
anything for her dower. or for her marriage portion, or for the inheritance 
which her husband and she held on the day of the death of that husband; 
and she may remain in the house of her husband for forty days after his 
death, within which time her dower shall be assigned to her. 12 

While the term "dower" was not defined in the Great Charter, two years 
later, in the Charter of 1217, "dower" was defined in accordance with its 
then accepted meaning. The Charter provided that "the widow shall have 
assigned to her for her dower the third part of all of her husband's land 
which he had in his lifetime .... "" The phrase "in his lifetime" was 

7. R. HARPER. CODE OF HAMMURABI §§ 168-172 (2d ed. 1904); Urch, 7he LAw Code of 
Ifommurobi, 15 A.B.A.]. 437, 440 (1929). 

8. See C. KES:SY, THE H(STORY OF THE LAw OF E:-.IGLAND AS TO THE EFFECTS OF MARRIAGE 
O~ PROPERTY 21·93 (1879) [hereinafter cited as KENNV). Su also 1 AMLRICAN LAW OF 
Property § 5.2 (A.J. Casner ed. 1952) [hereinafter cited as AMERICAN LAw OF PROPERTY]' 

9. KENNY, supra note 7, at 36. 
10. /d. at 21-36. 
11. Id. at 33. Man has long been preoccupied with the chastity of his bride. Under early 

Saxon law, the bridegroom was free lO repudiate the marriage on the "moming after" if he 
found his bride unsatisfactory. Presumably this meant unchane, On the other- hand, if the 
hridegr-oom found his wife satisfactor~1 he would confer upon her a '·morning gift." Id. at 
:12·2.'3. 

12. 1,'l. McKECHNIE, MAGNA CARTA Z15 (2d ed. 1914) [hereinafter- cited as McKECHNIE]. 
~he right of the widow to reside in her deceased husband's home for the forty days follo'io'o'ing 
hL~ death, during which timt" l1er dower would be assigned, has its counterpart in the current 
iJw of some stales, For example, lo\'I",It. CODE § 561.11 (1975) allows a decedent's surviving 
~P()llSe to OCCUP)' the decedent's homestead during tbe administration of the estate and until it 
IS otherwise disposed of in accordance with 1<n .. ,. 

l~. McKocH:-JIE, supra note 12, at 216. 
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interpreted to mean "at any time during cO'l,lerture,"J.I Naturally, this bar· 
gained for protection was tied to the lords' principal source of wealth, their 
lands, The lords secured this protection in the Magna Carta and subsequent 
charters to protect their wives from economic deprivation that might other­
wise result from the King's enforcement of all the feudal incidences which 
were his due, 

With the passage of centuries, the law of dower was further developed 
and refined. During Glanvi!'s time (the latter half of the twelfth century) the 
widow's dower attached to one-third of all lands held by her husband at the 
time of the marriage. 15 With respect to any particular parcel of land held at 
the time of the marriage, the wife's rights therein could be defeated by a 
conveyance to a purchaser, although she could claim the value of her lost 
expectancy from her deceased husband's heirs out of property he owned at 
death. 16 U, however, the deceased husband owned no property at his death, 
her rights effectively were defeated. I 7 By Bracton's time (the late thirteenth 
century), the widow's dower attached to all lands held by her husband 
during coverture as guaranteed by the Great Charter. 18 If the lands to which 
the wife's dower attached had been specified, she could claim her one-third 
interest against her husband's grantees. 19 In the case of lands in which her 
dower interest was not specified, she could take the value thereof from her 
husband's other lands which passed at his death to his heirs and, if there 
were no such lands, she could reach the property transferred to her 
husband's grantee who then would be entitled to a judgment against the 
heir. At the widow's death, the grantee would be entitled to the whole of the 
property again.'o 

Littleton, writing in the latter part of the fifteenth century, identified 
five forms of dower: dower by the common law; 21 dower by the custom;" 
dower ad ostium ecclesiae (church door dower);" dower ex assensu paIns 

14. KENl'IiY. supra note 8. at 46. See aJso 2 F. PoLlOCK & F. MAITLAND, THE HISTORY OF 
El\'GLl5H LAw ch. VII. § 2 (2d ed. 1923) [hereinafcer ci(ed as F. POLLOCK & F. MAITLAND]. 

15. KENNY, supra note 8, at 44·45. 
16. Id. 
17. Id. 
lB. 2 F. PoLlOCK & F. MAITLAND, supra note 14, ch. VII, § 2. The distinction between 

dower in specified and unspecified lands largely disappeared by the end of the fifteenth 
century. The early oisunction arose out of the prohibitions against imerspousal transfers. 
During the twelfth century, the wife's dower attached to lands held h)' her husband at the 
marriage nuptials, to take effect in possession if she survived him. Dower in lands to be 
acquired could not be granted at the time of the marriage because the husband lacked seisin at 
the time of the marriage. During the thirteenth century, an exception was recognized for 
aher.acquired propeny, and by the end of the thirteemh century dower attached by opera· 
tlOn of law to all lands of which the husband was seized at any lime during the marriage if 
none of his lands were named. Set Haskins, The lkueJ.opmro.t of Common Law Dower, 62 HARV. 
L. REV. 42 (1948) [hereinafter cited as Haskins]. 

19. 2 F. POLLOCK & F. MAITLAND, supra note 14, ch. VlI, § 2, at 420-21. 
20. ]d. at 421. . 
21. T. LtTTLETON. TENURES § 37. 
22. ]d. The sue of the widow's share was regulated by custom in certain locales and might 

extend from one--quarter to one·half or e,,'en all of the husband's lands. 
23. ld. § 39. Dower, which endowed the wife with some quantity of specified lands, was 

gramed by the hus,band [0 the wife at the time of the marriage ceremony. 
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iendowment of some portion of the lands of the husband's father);" and 
dower lk La pLuis beat"," Of these, only dower hy the common law gained a 
foothold in the United States and substantially influenced the development 
of maTital rights in this country.26 

At Littleton's time, common·law dower amounted to a life estate in 
one-third of all lands of which the husband was seized during coverture in 
either fee simple or fee tail general-estates capable of inheritance by issue 
of the marriage." Because the wife's rights extended to lands of which her 
husband was seized during marriage, her interest could not be barred by a 
lifetime conveyance to which she did not join." In addition, her rights were 
not subject to her husband's debts.,g On the other hand, while both spouses 
lived, the wife's rights were inchoate-that is, her rights could only become 
possessoTY if she survived her husband. The wife's rights became consumate 
by her husband's death. 

By virtue of the laws of primogeniture, a man's eldest son was his sole 
heir." Thus, in gTeat measure, dower provided economic security for both 
the widow and her other children and, to the extent decedent's wealth was 
comprised of real property, it undoubtedly served this purpose welL" 

24. [d. § 40. 
25. [d. § 48. This form of dower occured wben the husband died 5uf"i\'ed by his ...... ife and a 

son under the age of 14. The wife occupied her deceased husband's lands as guardian in socage 
unlil the child reached age 14. 

26. 1 C. SCRIBNER, A TREATISE ON THE LAw OF DOWER 19(2d ed. 188.3) [hereinaher cited as 
SCRmX[R]. 

27_ T _ LnTLETo:-,:, TE:SL-RES § 36. If no issue of tbe marriage ,,"'ere capable of inheriting the 
husband's lands, his wife could not daim dower therein. Forexample, if 0 conveyed lands to H 
ilnd the heirs of his body by W·J (the so-called fee tail special) .<!nd f1.'.J predeceased Hand 
Ihereafter H married 11'·2 who sun'l\'ed H, W·2 could nO[ claim dower in such lands because 
issue of Hand W·2 were incapable of inheriting [he property. Prior to the Statute de DonEJ 13 
Edw. I, c. 1, creating the fee tail, a conveyance b~' a to X and the heirs of his body gave X a fee 
~Imple conditional that passed 10 X's issue at his death if, fo[(o\\'ing tbe birtb of his issue, X did 
not exercise his po:wer to con \'ey a fee simple absolute to anotber _ Dower attached to a fce simple 
conditional upon birth of issue. 1 AMER1C,Io,N L\w OF PROPERTY §t.3,at625 n.32. The fee simple 
conditional, an estate extinct in England since 1285. stilllj\'es in some American jurisdictions 
and dower (or some statuto!)· equi\'alent) should auach thereto upon birth of issue. Set, t.g., 
Prichard v. Depanment of Revenue, 164 N.W.2d 113,121 (Iowa 1969). 

No common law dow-::r was assignable to a widow under nine years of age. T. LITTLETO;o..l, 
TD.lCRES § 36. 

Common law dower did not attacb to copyhold lands although by local custom certain lands 
\H:re set aside for the widow. H. CARY, CoMM£NTARYO~ THE TEi\l:RLSOF LITTUTO:-' 95 (1829). 
[n Borough English, where (he youngest son and not the oldest son was tbe sole heir, tbe widow 
W,lS not entitled to common law dower although she was entitled to a similar estate known as 
"Freebench." This amounted to a tife estate in [be wbole of the husband's estate. KEi'ii'iY, supra 
nOle 8 at 34. 

28. F. POLLOCK & F. MAITLAND, supra note 14, eh. VII, § 2, at 421·23. 
::9. McK£CHME, supra note 12, at 216. 
30. Set 2 W. BLACK.'HO:-O;[, CoM~lENTAIH1.S· 208 (1766). But see note 27 supra. In the 

.iths.ence of a male heir, lands passed to decedent'S dau gil teTS i n N1ual shares. Primogeniture was 
aLolished in England in 1925. Administration of Estates An. 1925. 15 & 16 Geor. 5, c. 23, § 45. 

31. Su T. COVLNTRY, COKE O~ LITTI.F.TOro.; Lin. eh. V, § 36 [hereinafter cited as COKE 0:\ 

til-fUTON]. See abo 1 AMERIC. .... N LAW OF PROI'ERH § 5.~ \'\-'bile some measure of economic 
'('writ} might now from tbe de .... olUlion of pel'Sonal property to the '110 idow. no inchoate interest 
t"{IHed in p":rsonal property. Thus, tbe wife's rights cou ld be defeated by either an inter vivos or 
1(·~['lInentary transfer to others. Furtbermore. in thac early agrarian societ)', one can aSSLlme 
Ihat penonalty was realatively valueless. 
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Dower did, however, conflict with the feudalistic ties of wealth and power to 
land ownership," the preference for inheritance by the male beir, whose 
rights were subject to the widow's dower, and policies encouraging the free 
alienability of land. These policy reasons militating against dower found 
practical expression in the various means developed to circumvent dower 
largely after the enactment of the Statutes of Uses." 

Common-law minds (and the minds of many law school property law 
teachers) were obsessed with the concept of seisin." Dower, as noted above, 
was limited to lands of which the husband was seized during the marriage, 
and consequently did not ordinarily attach to lands held by the husband for a 
term of years" or by way of reversion or remainder following a freehold 
estate in another;" nor did it attach to the husband's equitable interests in. 
land." Moreover, the husband's estate must have been a beneficial estate; 
dower did not attach to lands held by the husband as trustee for another." 
The Statute of Uses" executed equitable estates created by way of a use 
(trust), notably the springing and shifting executory interests, into recog­
nized common-law estates. By converting estates, which prior to the statute 
would have been equitable estates in land, into legal estates, dower would 
attach to lands previously immune therefrom. Section four of the Statute 
ameliorated this problem to the extent that a husband through "jointures" 
forced thewidow to elect between jointure and dower"" The Statute of Uses, 
however, did not apply to a "use on a use" (an active as distinguished from a 
passive trust) and dower did not attach to a husband's use created in such 
manner. While creation ofa use on a use effectively barred dower, the device 
was infrequently used because it placed the administration of the family 

32. See I AMERICAJo.i U.w OF PROPERTY § 5.3, at 623. 
~3. 27 Hen. 8, c. 10. 
34. The word "possession" is the closest American equi"'alent to the meaning of seisin in 

early English land la"", Under early English law, the concept of seisin was related to possession 
of land by a freebolder who was subject [Q numerous federal incidences. Set W. WALSH, 
HISTORY OF ANGLO-A~{[RICA:-'; LAW § 52. 100-01 (2d ed. 1932). 

35. See, t.g., Jones Y. Magruder, 42 F. Supp. 193, 196 (D. Md. 1941) (dictum); Kilpatrick 
v. Kilpatrick, 204 Ark. 452, 455, 162 S.W.2d 897, 898-99 (1942). 

36. Set Bradford v.Cu1breth, 10 A.2d 534, 542 (Del. Super. Ct. 1939), a/rd, 41 Del. 167, 
171-72, 18 A.2d 143, 144 (1941). Bu' see Clarken ,'. Brown, 258 Iowa 18, 137 N.W.2d ~76 
(1965). Because of this prohibition, a daughter.in~law of a decedt:nt would not acquire dower 
in her falher-in-law's lands which descended at his death to his son subject (Q the mother-in· 
law's dower. Su 2 R. POWELL, REAL PROPERIT, 209[1] 11.8 (1949). Set also COKE or-; LrITLETo~ 

Lin. ch. V, § 313; Steele v, La Frambois, 68 III. 456.457-58. (1873). Dower could attach toa 
husband's reversion or remainder following a term of }'ears since he was considered to have 
seisin during the termor's possession. I AMERICAN L\w OF PROPERTI' § 5.3, n.34. 

37. See Radnor v. Vandebend)" 1 Shower 69, j 1-72,1 Eng. Rep. 48, 49 (H.L. 1697) (Ch.); 
1 SCRIB!\,ER supra note 26, at 383-98, This rule was changed in England by the Dower Act of 
1833,3 & 4 Will. 4, c. 105, §§ 2-3. 

The early English rule that dower did not attach to equil3ble'lnterests was not generall~' 
followed in the United States, Ste I SeliSKER, supra note 26, at 399-407, 

38. 1 SCRIBKf..R, 5upra note 2&. at 409·12. See, e.g., Walker v, Close, 98 Fla. 1103, 1113-14, 
125 So. 521, 525, 126 So. 289 (1930); Miller v. Miller, 148 Mo. 113. 119,49 S.W. 852, 853 
(1899). 

39. 27 Hen. 8, c. 10. 
40. KE.t-."NY, $upra note 8, at 53. 
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"ealth in the hands of strangers. Thus, the exceptions carved out in the 
Statute of Uses did not prove a significant device to bar dower. 

As centnries passed and land became more and more an article of 
wmmerce and less a symbol of status and power, the impediments to 
alienability resulting from dower became more intolerable. Other "evasions" 
were devised to circumvent the widow's rights. One device was the holding 
of lands in joint tenancy with right of survivorship, which barred dower for 
the widow of the first joint tenant to die. Since dower attached only to lands 
capable of inheritance by issue of the marriage, no dower could attach to 
lands held by the husband and another as joint tenants with right of 
survivorship.41 

Perhaps the most frequently employed device to circumvent dower was 
the trust to preserve contingent remainders." Under this device, land was 
conveyed to a purchaser of land for life. Since a life estate was not an 
inheritable estate, no dower attached to this estate.43 The purchaser was also 
conveyed a remainder in fee. Since a remainderman is not seized of the 
remainder, no dower attached to this estate." Of course, without more the 
device would fail to bar dower because by merger of the life estate and 
remainder interests the purchaser would hold the property in fee simple 
absolute. In ~rder to prevent the merger, an intervening estate in trust. 
incapable of ever becoming possessory, was created. Forexample, a remain­
der following the purchaser's life estate in trust for the purchaser's benefit 
conditioned upon the purchaser's "civil" death during his natural lifetime 
was created. By creation of this intervening estate, the purchaser's life estate 
and remainder did not merge. During the purchaser's lifetime, he was solely 
entitled to possession ofthe property, he had a complete power of disposal as 
owner of the remainder, and his interests were free of dower. Notwithstand­
ing the usefulness of these devices to enhance the marketability of real 
property by clearing the title of potential dower claims, they clearly worked 
an injustice to the widow who might otherwise be dependent upon dower 
after her husband's death to provide her with economic security during her 
widow hood. 45 

The foregoing brief historical sketch of dower illustrates that the 
conflict between the protection of a spouse, the rights of heirs or other 
bounties of a person's magnificence, and the free alienability of land is not 
new to the twentieth century and that devices used to disinherit a spouse find 

41. T. L1TTLETO:-'-, TEl'-.'L'RES § 45. See Laterza v. Murray, 2111. 2d 219,117 N.E.2d 779 
(1954). Johnson v. Mumz, 364 III. 482, 4 N.E.2d 826 (1936); Jezo v, Jezo. 129 :-l.W.2d 195 
{Wis. 1964). Contra, Sbicll v. Sloan, 22 S.C. 151 (1884). 

Dower attaches to {he interest of a deceased tenant in common. See, e.g .• Dudley v, 
Tyvson. 167 N.C. 67. 82 S.E. 1025 (19 H-), If a joint tenanC}' is severed during the lifetime of 
the joint tenants creating a tenancy in common, the widow of the first tenant in common to die 
i.s entitled to dower. !\Iappe-r "\', Mutual Life Ins. Co .. 107 Ky. 134,53 S.W. 28 (1899). 

42. C. FE.ARi'oJE, CONTI:'t>lGEI"T REM.II.I:-.'DEJtS A"ND EXECVTORY DEVISES 347 (9th ed. 1831). 
43. Su, t.g., Spears ..... James, 319 Mich. 341, 29 KW.2d 829 (947). 
44. &-e note 36 supra. 
45. Under current English law. continuing financial security ror a sun.'iving spouse is 

provided by falT';!Y maintenance lch';slation. Inheritance An, 1938, 1 & 2 Ceo. 6, c. 45; see 
wufer, F{rxible Restraint; on Teslamrntary' FrudlYm-A Rrporl 011 D.ecuknt's Family Main/MltZna 
i.t'gisilJlion, 69 HARV. L. REV. 277 (1955). 
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their counterpart in the past. The history evidences the age old conflin 
between society's interest in protecting certain persons from disinheritance 
and the property owner's right to the freedom of testation. 

Paralleling the development of dower rights in real property in the 
common-law courts was the development of the wife's marital rights in 
personal property in the ecclesiastical courts and by local customs.'· The 
principal distinction between the widow's rights in personal property and 
real property was her protection against lifetime transfers. In the case 01 
personal property there was no protection. Under the Statutes of Distribu· 
tion of 1670" the widow was entitled to one-third of the personal property 
that her husband owned at death if issue survived or one-half of his personal 
property if no issue survived.'s Because the widow's rights attached only to 
personal property held at her husband's death, her expectancy could easily 
be defeated by lifetime transfers. 

Although the preceding discussion has focused on dower, there has 
been no intent to derogate the rights of husbands at common law, which 
might be summed up by the common-law quip that "the husband and wife 
are but one and the husband is that one."" The historical development of 
curtesy has been omitted because attempts to bar the husband's share were 
infrequent:~o Funhermore, and unlike the common law,5l in most jurisdic. 
tions today the rights of widows and widowers are coextensive and, to the 
extent historical precedent is relevant, the analogy is more often than not to 
dower.52 

II. PROTECTlO~ UNDER AMERICAN STATUTES 

Common-law dower became part of the received common law of the 
original American colonies and, in time, a part of the received common law 
of most states." Gradually, however, the recognition that common-law 
dower diminishes the alienability of land and causes nightmares for title 

46. See Kn.;i'l:Y, sHpra note 8, at 61-69; I W. HOLDSWORTH, A HlsrOR~' OF ESGUS.H LAW 

625 (3d ed. 1922). Su also FratcheT, Toward Uniform Succession L~gis1ation. 41 N.Y.U.L REV. 
1037.1051·52 (1966). 

47. 22 & 23 Car. 2, c. 10; 1 las. 2. Co 17 (revi\'ing the Statute of Distribution). 
48. Cnder the so-called Custom of London which antedated the Statutes of Distl""ibution, 

if the husband left surviving both a wife and children, he could only bequeath up to one-third 
of his personalty to strangers. Of the balance, one-third was set off to the wife and one-third to 
the children. If the wile alone sUn'j,,·ed, the hu:o;.band could bequeath up to one-half lO 

strangers and one· half was set off to the wife. 2 F. POLLOCK & F. MAITLAND, supra note 14, at 
348-49. Su also :\fcKl.CHNIE, supra note 12, at 321-26. 

49. Spies, PTOperty Right1 of the Sun.iving Spmue, 46 VA. L REv. 157, 160 (1960). 
50. See genero.lIy I A:-'U.RICA;.J LAW or PROPERTY § 5.57-.74; 2 POWE.LL. REAL PxoPERn'~. 

210,211; Haskins, Tht Estatf: by Afarilal Righi, 97 U. PA. l. REV. 345 (1949). 
51. At common law, as finally developed. the husband was entitled to a life estate in the 

wnole of his wife's inberitable lands upon the birth of issue. His estate continued for his-life 
even though his wife predeceased him leaving no sUr'rIiving issll;e, 2 F. POLLOCK & F. 
Maitland, supra note 14, at 414. 

52. Dower and curtesy were abolished in England in 1925. Administration of ESlates Act, 
1925.15 Geo. 5. c. 23. § 23. 45(1)(b). 

53. ISCR1R:\ER, 51lpra note 26. at 23-58; Haskins. A Probkm in lhe Reuplion ojthtCommon 
Lnw in Ihc Colonial Period, 97 U. PA. L. REV. 842 (1949). 
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('xaminers.54 and the recognition that the United States is no longer predo­
minantly an agrarian economy with lands necessarily the principal source of 
wealth." prompted legislative responses. Some statcs have completely abol­
i,hed the estates of dower and curtesy56 while others have enhanced the 
widow's one-third dower interest from a life estate to an outright fee which, 
like common-law dower, can be released if the widow joins in the con­
n~",ance.57 Numerous states have granted widowers coextensive rights':':'! and 
ha've enacted homestead legislation and exempt property statutes for the 
benefit of the surviving spouse." !lIany states have also granted the surviv­
ing spouse a share in the deceased spouse's personal property owned at 
death in addition to any rights the spouse may have in decedent's real 
property.fiO 

Other states, adopting a concept similar to that of the augmented estate 
under the Uniform Probate Code. have enacted so-called forced or elective 

54. Many 'states have eoacted curative statutes to ameliorate the potential losses resulting 
10 purchasers of property subjen [Q dormant dower claims. Su, t.g., IOWA Com: § 614.15 
(1975). See also Boyer & MilleT, Furthering Tille Mayketabiiiry by Substantive Reforms with Regard 
10 ,\.farilal Righls, 18 C. MLo\MI L. REV. 561 (1964). 

55. Much of the literature points to the -::hange from an agriculLUral to an industrial 
('(onomy as a justification for the abolition of common-law dower, particularly as a protective 
<In·ice for a surviving spouse. It is further argued in support of abolition that rcal property is 
no Jonger the principal source of wealth. \'Vhile the e\'eryday events which surround us may 
$uppon these conclusions, (here is some evidence that real propert~' remaim the principal 
$ource of wealth in m.any estates. For example. in a study of personal wealth from filed federal 
c$l.lle tax returns, it appears that in 1952 real estate constituted about 23% of personal \I/eallh, 
while securities (stocks and bonds) constituted about 48% of personal wealth. B}' 1969, real 
t"~ta[e constituted 27% of personal wealth while securities constituted about 405·( of personal 
wealth. This is largely attributable to the fact that real propety values had increased markedly 
over that period. Seven percenl of the top wealthholders in the united Stales hold real 
property and life insurance and liule or no other assets. INTER:-"'AI. RE:\'£.~(jE SI.R'·ICI., PI:.RSO;o.;· 
"I. \\'[Al.TH ESTIMATI::D FROM ESTATE TAX RrTvRNs 59-61 (Pub. 482, <X:tober 1973). The 
~l;lcistics in this reporl further indicate that with respect to persons with a net wonh up to 
$:lU,OOO, re-.al estate a ... 'eraged between $25,000 and $30,000 and that real estate constituted 
Iht' most signifi<.anl asset icem to a le ... ·el of net worth of 5150,000. !d. at 8. A laler study 
fHllfirms. the tendencies indicated by the 1969 report. By 1972, real estate constituted 30% of 
Ihe [otal assets. In estates worth less than $50,000, real estate accounted for 53.8% of the total 
a~scts for men, and 61.5% for women. In estates worth more than $50,000 but less than 
5100,000,44.6% of the total assets were in real estate for men, 40.8% for women. Married top 
'M,·calthholders held proportionately more real estate and life insurance tban did other das.ses 
uf w('alEbholders. I1\TER~AL R1VEKUE. SlRVICE, PERSONAL WEALTH EsTIMATED FROM ESTATE 
T.,x RtlL·R:-.JS 4, 6,5.15 (Pub. 482, March 1976). 

A recellt empirical study generaUy supports the assumption in the text but also concludes: 
"For the population as a whole, equity in o,"rned homes accounts for a larger share of total 
"'eaith than an}' other asset co .... ered b~' the Survey." D. PROJECTOR & G. \,\I£ISS, StR .... F.y OF 
f[~-\t..;crAL CUARA('IERlSTICS OF CO:!'olStMERS 10 (Federal Reserve Tedmical Paper 1966). The 
~!LLtly also found that equity ill o\1o'noo homes was greater for heads of families within the 
:1:)·54 age group dropping only by 10% for heads of families o .... er 65. On the other hand, 
.... ·c.alth in the form of liquid and investment assets predominated the over 55 group. /d. Table 
~;, at 32, 

56. Dower is irrelevant in the eight community propeny states . .of Arizona, California, 
hLtho, Louisiana, 1'\evada. ;..Jew Mexico. Texas, and Washington. Su 2 R. PO\\lU.L, REAL 
P""'IR1Y 1 213(1). at 170.14 (1976). 

57. See Phipps, Marital Property InltreslS, 27 ROCKY MT. L. RE .... _ 180, 191-208 (1955) . 
. ~18. Id. 
59. I AM[R(CAr-.i LAW OF PROPERTY, supra note 8, § 5.5, at 632. 
1)0. f.'or a coiJenion of intestale succession statutes, see 2 WI US, EST. & TR. (P.H.),~ 2701, 

~702 (197.0). 

, 
\ 
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share statutes that are intended to assure the surviving spouse a fixed share 
of the deceased spouse's probate estate notwithstanding the provisions of 
lhe deceased spouse's wil!.6' Forced share statutes, whose policies are similar 
to those underlying community property laws," are intended to provide the 
surviving spouse some measure of protection against disinheritance. These 
statutes mayor may not combine features of dower or dower-like interests 
and may grant the spouse rights that are in addition to or in substitution of 
homestead and exempt property rights. 

Depending on the particular state, then, the rights of a surviving spouse 
in noncommunity property states may include anyone or more of (\) a fixed 
share of the probate estate if decedent dies intestate, (2) a forced share of the 
probate estate if decedent dies testate, (3) homestead rights, and (4) exempt 
property.·' In addition, many states by legislation authorize the award of a 
support allowance to the spouse during the period of estate administration 
or some portion thereo!." 

Forced share statutes, which set aside a share of the deceased spouse's 
probate estate for the survi\ing spouse without regard to the provisions of 
the decedent's will, may protect the spouse from disinheritance to a greater 
extent than dower if the decedent owned substantial personal property at 
death. Dower or dower-like interests are advantageous toa surviving spouse 
only if the deceased spouse owned real pro pert)' during the marriage. To 
the extent decedent's wealth is substantially measured by personal property, 
dower or dower-like interests provide little or no protection for the surviving 
spouse. 

However, the typical forced share statute that measures the spouse's 
share by the size of the decedent's probate estate provides no protection 
against lifetime transfers, which have the practical effect of disinheriting the 
surviving spouse. Furthermore, while there has been a definite trend away 
from dower and dower-like interests in favor of forced share legislation as a 
means of protecting the surviving spouse from disinheritance, the "[n]ew 
statutory schemes have very often been built upon common-law foundations 
without adequate examination of the premises which justified the common­
law rules:'" For example, under many forced share statutes, the spouse is 

61. See Fratcher, Towards Uniform Sucassion Legi$lalion, 41 NoY.V.L REV, 10.37. 1055-57 
(1966). For a collection of forced share or elective share statutes see 2 WILLS. EsT. & TiL (P.H.) 
~ 2;35 (1975). 

62. See note 55 supra. In community propet1y states, the spouse's protection flows from 
tile nature of the marital property. Thus, at the death of either spouse, the survivor is 
guaranteed one-half of the community property and also may be entitled to a !ohare of tbe 
deceased use's se r t as well. See MLIhon, CQmmuUllj AJj1trty: A Gtlide w 
.au,,)·ers and tu of Forry Slates, 0.. REV. 201 (1954). See gmtrally COMPARATIVE. 

STLTI(ES IN CoMMlJ1\lTY PROPERTY LAWS (Chama[Z & Daggett eds. 1955). 
63. See 2 R. POWELL, REAL PROPERTI, 213 (1976); M. RHEl:-':STEIN & M. GLENDON. TH!. 

LAw OF DECEDENTS' ESTATES 87-104 ("971). 
64, Su, t.g .• Cox:.;. GEN STAT. A:sx § 45-250 (West 1960); IOWA CODE § 633.374 (l975); 

TE.sN. CODE A:sx § 30-802 (19!:i6). 
65. 1 AMERICAN LAW OF PROPERTI' § 5,5, at 633. But Ut VT. STAT. ASN. tit, 14, § 401 

(l9i4) (amhorizing tbe spuuse to claim from the intestate estate or against the will such 
portion of decedent's personal propert~· as the probate court assigns "according to his or her 
circumstances and the estate and degree of the decedent, which shall not be less than a third"). 
s", also ME. REv. STAT. tit. 18, §§ 801, 805-06 (1964). 
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limited to a fractional share of one-third of the base against which it is 
measured. The one-third interest has obvious historica1 antecedents but 
frequently ignores the surviving spouse's actual needs, Under the typical 
forced share statutes, the spouse's elective share is unaffected by the value of 
,he spouse's personal estate.Go 

From the point of view of those who are adversely affected by a spouse's 
forced share claim, forced share statutes are erceived as inade uate to the 
extent the fail to take account of the souse s actua mancla needs, the sIZe 
oJ t e the re allonshi etween the souses. t IS not 
urireasona e to mqUlre w y a survlVlng spouse rea y possessed of sub­
stantial personal wealth should be permited to claim an elective share, 
increase the size of the spouse's personal estate, and upset the decedent's 
estate plan. The growing body of cases and legislation dealing with forced 
share statutes more often than not centers around the depletion of the 
probate estate by decedent's lifetime transfers to the detriment of surviving 
spouse, without adequate attention to the claims of those adversely affected 
by the spouse's forced share. . 

The following three factual patterns illustrate some potential problems 
involving forced shares that require a solution. In each case, assume the 
applicable forced share statute gives the spouse one-third of the decedent's 
probate estate. It is also assumed the legislation evidences a policy that each 
'pouse should take a forced share in each other's estate and that one-third is 
the appropriate measure. 

Case 1: Decedent bequeaths his or her entire probate estate of 
$600,000 to children of a first marriage. No provision is made for the 
surviving spouse. 

Case 2: Decedent bequeaths his or her entire probate esmte of 
$150,OOq lO the surviving spouse, During [he second marriage decedent 
transferred $450,000 to decedent's children by a first marriage. 

Case 3: Decedent bequeaths his or her entire probate estate of 
$400,000 (Q children by a first marriage. During decedent's lifetime, 
decedent transferred $200,000 to decedent's second spouse who survived 
the decedent. 

A forced share statute that limits the spouse's fixed share to one· third of 
the probate estate would give the spouse $200.000 in Case I. The disposition 
defeats the expectations of decedent and the children but gives the spouse 
precisely what the forced share statute mandated. In Case 2, the spouse 
presumably would not elect against the provisions of the will. which are 
entirely in the spouse's favor. Unless the spouse is able to reach lifetime 
transfers, however, the spouse's economic interest in what was once a 
S600,000 personal estate is limited to $150,000, a sum less than the amount a 
one-third forced share stalUte considers appropriate. In Case 3, the spouse 
can elect to take $133,333 from the probate estate. Since the spouse's elective 
right is unaffected by the $200,000 lifetime transfer. the spouse's economic. 

66, Even the Uniform Probate Code rejects need as an absolute weigbt in the measure of 
lltt' spome's share, For example. if the surviving spouse is a millionaire in his or her own right 
lhmllgh iQheritallce from a parent, the spouse's snare in the augmented estate is unaffected 
!J~' Ihis ract. Similarl}', the Code ignores the fact that the surviving spouse rna)' be a substantial 
lnt:Ollle earner. 
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interest in whai was once a $600,000 personal estate is now $333,333, or 
more than half the estate. This amount is substantially more than that 
anticipated to pass to the spouse under the forced share statute if no 
interspousal gift had been made; moreover, it ignores the spouse's actual 
needs and defeats the expectations of the decedent and the children. In each 
case, the amount actually received by the spouse from the $600,000 personal 
estate depends upon a number of fortuitous variables, including the value of 
decedent's lifetime transfers, the value of the probate estate, and the 
number of donees and beneficiaries. Finally, under the typical forced share 
statutes, the spouse's elective share in eacb of these cases is unaffected by the 
value of the spouse's personal estate. 

The implicit assumption in the preceding discussion has been that 
interspousal disinheritance, whether through lifetime transfers or by will, 
does occur and that the remedy of forced share statutes is not without 
disadvantages. Forced share statutes have also been attacked from a differ­
ent perspective. A rowin bed of em irical studies su ests there is little 
dtalhlime inters ousa1 disinheritance in the we mission recess. 
Conse uentl·, it has been argued that, in effect, forced share statutes area 
response to a tenuous TO em. l on un am con une one 0 t e most 
am IUOUS recent stu les 0 a Imited number of decedents' estates in Cook 
County, Illinois, for the years 1953 through 1957." The study, which 
compared patterns of distributions mandated by the reviewed wills with the 
statutory pattern of distribution legislated for intestate estates, suggests that 
because surviving spouses received more under the wills than they would 
have received had the decedents died intestate, there is little need for forced 
share legislation.58 

The evidence adduced from empirical studies on the effect of lifetime 
transfers is not as convincing. Dunham also reviewed some Illinois inherit­
ance tax returns to ascertain the percentage of wealth "passed" outside of 
decedent's probate estate, but his review sample was too small to clearly 
determine whether the surviving spouse's expecla[ions were substantially 
defeated by lifetime transfers to others.69 Dunham's study produced no 
evidence of the extent to which lifetime transfers under which decedent 
retained no interest that would have subjected the lifetime transfer to tax 

67. Dunham, The Metfwd. Process al/Al FreqUtmcy of U.'eallh Transmission at Death, 30 U. CHI. 
L. REV. 240 (1963). For a more recent study see Fellows, Simon, Snapp & Snapp, An Empimat 
Slud), of the JUinois Statutory Estate Plan, 1976 t' ILL. L.F. 717. 

68. See Dunham, Thr Mlllwd, Proass and Frequenry of Wtallh Transmwion at Dtalh. 30 lJ. 
CHi. L REV. 241, 252-53 (1963). 

69. Su id. at 264. While no ldditionallight "'as shed on this question in a recent stud}· of 
estates in Hennepin Coum)', Minnesota, it was determined that in gross estates between 
$30,000 and $60,000 as determined for inheritance tax purposes, 45% of the assets include<! 
in the gross estale were also probate assets, 38% of the assets were held by tbe decedent and 
anotner as joint tenants with right of survivorship, 12% cOImiwted insurance and 4:% 
constitUled lifetime transfers and annuities amI pensions. In grms estates valued in excess of 
$200,000, 62% of the included assetS ,,·cre also in the pwb:ne est<lte, 16% constituted joint 
tenane-,.' property, 11 ~.} wmtitute-d inurance, and 6% cOllSlituted other lifctime n:msfers and 
annuilics and pensions. Stein. PrOMle Adminis~rati(.l?t ~"'·llui.'!: Some Emerging Conclusions, 9 REAL 
PROP. PROB. & TR. J. 596, 599 (1974). III each C3se, if the bulk of tbe probate estate and joint 
tenancy pTOpen~' in fact passes to the sun:i\'ing spouse, the spouse receives substantial 
protection. . 
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rnay have diminished the survi\'ing spouse's expectancy.70 Other available 
t·mpirical evidence does suggest that the surviving spouse is frequently the 
primary beneficiafj' of common "rill substitutes such as joint tenancy proper­
(r, revocable trusts, and life insurance.71 , 

Other factors militate against interspousal disinheritance, First, there 
"re substantial societal pressures without the force of law that dissuade a 
property owner from disinheriting a spouse. Second, the tax laws create 
incentives for leaving property to a spouse. For federal estate tax purposes, 
property passing to the spouse is shielded from the estate tax to the extent of 
the greater of $250,000 or fifty percent of the adjusted gross estate under 
section 2056 of the Internal Revenue Code. Similarly, state inheritance tax 
laws generally provide greater exemptions and more fa,'orable tax rates for 
property passing to the spouse. However, the paucity of empirical evidence 
suggesting interspousal disinheritance, coupled with the intuitive response 
that it just is not frequently done, does not mean the problem does not exist 
ur that society, through its courts and legislatures, does not have an interest 
in protecting a surviving spouse who has in fact been disinherited. Even the 
empiricists cannot ignore more than l\'w'O centuries of case law involving 
illterspousal disinheritances, which itself proves that it does happen. 
~Ioreover, the growth of legislation evidences both a public awareness of the 
problem and a public policy that it should be remedied.72 

III. JCDICIAL SAFECUARDS 

While the body of legislation designed to protect a survlVlng spouse 
from disinheritance (both inadvertent and intentional) through lifetime 
transfers continues to gro\\o', these legislative solutions are but relative 
newcomers when compared to the judicial devices employed for the same 
purpose. To a greater extent than available under legislation, judicial 
,olutions appear to take account of the competing equities presented by the 
i;,igating parties in light of the facts and circumstances of each case. Courts 
,hat have been predisposed to erect barriers to practical disinheritance of the 
survi"'ing spouse by inter vivos transfers have carved out three distinct tests 
designed to determine whether a lifetime transfer is effective to defeat the 
surviving spouse's expenancy, . 

U ndef one test. an inter vivos transfer is set aside if the decedent 
retained. either excess.ive control over. or an interest in, the transferred 

70. For a more detailed analysis of the Dunham study, see Plager, The SpOUSt'S Nonbarrablt 
"lIare: A Solu/wn in Srarch of A Problem, 33 U. CHl. L. REV. 681 (1966) [hereinafter cited as 
I'bgel-]. Set also M. RHEINSTt:I1'; & M. Gu.r..;nON, THE LAW OF DECEDtf"TS' ESTATES 87·100 
0971). 

71. Plager, supra note 70, at 688·97. The Dunham findings generali)' were confirmed in 
.111 Ohio study of patterns of di<,lribution. The study concluded that if testator was 5urvi\'ed by 
']louse and issue, testator genera II)' bequeathed his entire estate to [he spouse; and if testator 
I.; :l~ sUn'ivro by a spouse but no issue, tCHator generally bequeatbed his entire estate (0 tbe 
"l k1 U5t'. Deviations from this distribUlin~ pattern occurred in larger estatc-s or in tbe case of 
I oL'!tldrriage. M. Sus~"":-'-. J. CATES & D, SMlTH. Tm:. F .... MILY A.ND INHERITA!SCF: 103 (1970). 

i2. Professor Fratcher believe'S that OW''I'' one· half of the evasion cases [(woh'c transfers to 

(hildren by a former marriage and the" next largest group of cases im'oive transfers to a 
~'IL:MllOUS wife or to her children. hatcher, Tou'Grd Fniform Succession Legisrotion. 41 N.Y.LT.L 
Kf\', 1037, I056~57 (1966), 
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property. This test is kno, ... 'n as either the excessive control or illusory 
transfer test." Its antecedent, although of a slightly different shading, was 
the testamentary transfer test. Cnder a second test, an inter vivos transfer i~ 
set aside if the transfer was the result of a fraudulent intent; that is, the 
tramfer was intended by the decedent to defraud the surviving spouse of a 
statutory forced share." Since excessive control is not crucial to voiding a 
tramfer resulting from improper intent, from the spouse's viewpoint the 
intent test has the advantage of reaching inler vivos transfers whether 
outright or in trust. Under a third test, an inler vivos transfer is void as 
agaimt the spouse's claim if it lacks "reality."75This test is least advantageous 
to the spouse because the spouse cannot reach transfers that are effective 
under the ordinary principles of the law of gifts. 

In arriving at the formal holding in a particular case, and regardless of 
the test applied, the courts generally appear to consider the following 
equities even though they may not clearly articulate their relevance to the 
ultimate result: (I) the size of the lifetime transfer and its proportionate 
relationship to the size of the tramferor's personal estate at the time of the 
transfer; (2) the proximity of the transfer to the time of the transferor'S 
death; (3) probate and non probate transfers that otherwise benefit the 
surviving spouse and others; (4) the relationship of the transferee to the 
transferor; (5) the moral claims of rival claimants; and (6) the financial 
condition of rival claimants. 75 Assuming in a given case that the equities 
favor the surviving spouse, the surviving spouse is more likely to prevail 
under either of the first two theories (illusoriness or fraudulent intent) than 
under the third (reality) because the reality test simply questions whether the 
transferee acquired a bona fide property interest in the transfered property 
notwithstanding the transferor's extent of control or "fraudulent intent." 

While due judicial regard to the preceding equities is appropriate, their 
application to particular fact situations presented in subsequent cases makes 
the results difficult to predict. Furthermore, to the extent the equities favor 
one party while the applicable test, in its pristine form, favors the other, 
courts tend to pollute the test. The effect is the evolution of a test that lacks 
clear and concise definition. 

A lifetime transfer intended to take effect at the transferor's death, 
because it is in the nature of a testamentary disposition, may be held void if 
executed in a manner that fails to comply with the applicable statutes of wills. 
When a lifetime transfer is deemed testamentary and thus void, it is 
considered part of the probate estate. To the extent the surviving spouse's 
intestate or forced share is carved out of the deceased spouse's probate 
estate, 1ifetime transfers that are void as testamentary increase the size of the 
probate estate and, ultimately, the spouse's intestate or forced share. While 

73. The leading case enunciaring the illusory transfer doctrine is !\'e",,'man v. Dore, 275 
N.Y. 371.9 N.E.2d 966 (1937). 

74. See Lowe. Trans/en in Fraud of A-fan'!a/. Rights, 26 Mo. l. Rr.v. I, 4·19 (1961). 
75. The leading case enunciating the reality doctrine is In re Halper')., 303 N.Y. 33, 100 

t>.E.2d 12D (1951). 
76. Su genrralJ) W. MACDoNALD. FR".L'O O:S THF. WLDOW'S SHARE 145-74 (1960) [hereinaf· 

ter cited as MACDONALD). 
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d,,' effect of applying a testamentary label to the challenged transfer 
"nhances the interest of distributees of the probate estate, it also dckats the 
rights and expectancies of the donees of the lifetime transfer: the testa men­
my transfer test does not permit partial invalidity. The test is usually 
applied to void lifetime transfers in trust," but it may apply to outright 
transfers as well." Application of the testamentary transfer test to void 
lifetime transfers is mOre characteristic of older cases, invoked when courts 
had a tendency to protect rigidly the integrity of wills statutes by voiding 
lifetime transfers intended to take effect at death. With the growing popu­
larity of will substitutes, particularly the inler vivos trust, the test fell out of 
use. The testamentary transfer test also may have declined because of the 
unfairness to the donees of the suspected transfer, who forfeited their entire 
interest therein except to the extent they also shared in the probate estate. 

One of the most forceful rejections of the test was set forth in United 
Building & Loan Association v. Garrell." Settlor executed a revocable declara­
tion of trust of his interest in cenain mutual fund shares, reserving the 
income to himself for life and the additional powers to sell or otherwise 
dispose of the shares and retain any proceeds of sale for his personal use. 
The trust instrument further provided that one year after the settlor's death 
the corpus was distributable to the beneficiaries designated in the trust 
instrument. After the settlor's death, his widow and certain heirs challenged 
Ihe trust as testamentary. After the court found the trust instrument duly 
executed, although not in accordance with the applicable statute of wills, it 
then considered whether the settlor intended to create any interest in the 
remainderman at the time of the transfer in trust and not solely after his 
,leath. The contestants argued that the accumulated effect of the reserved 
rights and interest negated this intent. The court rejected their argument; it 
must rued decedent's reserved power of r"'ocation as simply a divesting 
mndition attached to the remainderman's interest that arose at the time of 
the transfer. Of more significance to the decline of the testamentary transfer 
lest, the court emphasized that while the trust instrument had not been 
executed in accordance with the statute of wiUs, the trust had been executed 
with sufficient formalities under the circumstances, and the mutual fund 
had acknowledged receipt of the document and the trust ownership was 
e\'idenced on its shareholder records and on the shares. 8o 

The court's approach effectively signaled the demise of the testamen-

77. Hill's Estate, 15 Pa. D. & C. 699,701-02 (1931) (declaration of trust), Su geturally 
!\rown'~ [state, 384 Pa. 99,119 A.2d 513 (1956); Bickers \'. Shenandoah Vallev I\'at'} Bank, 
I"; Va. 145,88 S.E.2d 889 (1955), rehearinK denied, 197 Va. 732,90 S.E.2d 865 (1956) 
I ntl(<Jble unfunded insurance trust). 

78. Su, e.g .. Fleming ..... Fleming. 194 Iowa 71, 174 N.'''''', 946 (1921) (business agreement); 
I nu~dale's Estate, 29 Pa. 407 (1857) (bonds). The joint tenancy has withstood attack on 
In[.lnlCnlary transfer grounds. Su Malone v. Walsh, 315 Mass. 484, 53 N.E.2d 126 (944); In 
'f l.l)n"h's ESlate, 33 N.Y.S.2d 157 (Sur. Ct. 1941); Patch \', Squires, 105 Vr. 405, 165 A. 919 
11~t:~3). 

;9. 64 F. Supp. 460 (W.D. Ark. 1946). 
HO. Implicill~' the court seems {O hold thar the formalities of (he trust's execution sati3fied 

lilt" ~ritualistic." "evid~ntary," and ··protective" functions underlying tbe Statute of Wilh. 
4.ulli\cr & Tilson, Clmsificatirm vi Graluitou.~ Transfers, 51 YALE L.J- I (19<11), Su also Lang-
1>('111, 5ub5tantial Compliance With the Wills Alt, 88 HARV. L REV, 489 (1975), 
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tary transfer test, at least as applied to any lifetime transfer evidenced hI " 
written instrument.81 The spurious nature of the te~tamentary transfer t~'t 
when applied to trusts evidenced by a written instrument also has bee" 
recognized by the Restatement (Second) of Trusts, which provides: 

Where an interest in the trust propert~' is created in a beneficiar~' other 
than the senIor. the disposition is not testamentary and invalid for failure 
to comply with t he requirements of the Statute of "VilIs merel,' because the 
settlor reserves a beneficial life interest or because he reseTVes in addition a 
power to revoke the [rust in whole or in part, and a power to modify the 
trust, and a power to control the trustee as to the administration of (he 
trusl.82 

Depending on one's predilection to favor a surviving spouse or th, 
donees of inter vivos transfers in cases where lifetime transfers in trust have 
been made which decrease the spouse's share in the probate estate, on, 
might, or might not, mourn the passing of the doctrine. There are, however. 
a number of cogent reasons why application of the doctrine to increase the 
size of the spouse's share is not intellectually satisfying. First, if application of 
the doctrine requires a finding of animus testandi on decedent's part, the 
evidence at the trial is suspect because it necessarily excludes the testimony 
of the person whose intent is crucial. The outcome of litigation may be 
dictated by the testimony of persons who are biased, or by the construction 
of an inartfully worded instrument often prepared by a lawyer and not the 
decedent. Second, to the extent that trusts with substantially similar terms 
mayor may not be deemed testamentary depending upon who makes the 
challenge, the courts' decisions rest more on personal prejudices than on 
neutral principles." Third, to the extent the testamentary transfer cases 
distinguish revocable trusts under which the settlor has retained no control 
powers from those under which control has been retained, and hold the 

81. Sa Adams \'. Fleck. 171 Ohio St. 451. 172 N.E.2d 126 (1961). In a recent nonevasion 
case considering tbe application of the testamentary transfer test to a revocable trust of mutual 
fund shares, the Illinois Supreme Court abandoned an)' pretense [hat the remainderman had 
a vested interest. Farkas v. \'Villiams, 5111. 2d 417,423, 125 N.E.2d 600, 604 (1955). In Farias 
tbe settlor retained the right to income, the power (Q revoke, the power to sell wrpus and 
retain the proceeds of sale for himself, and the power to change beneficiaries. The powers to 
re\'Oke and change beneficiaries were effective only upon notification to tne mutual fund. Tbe 
court upheld the transfer and found that some inrerest-which was. never labeled by the COUrL 

but \\'hich has been dubbed a "farkas," J. DL'KEM(NIE.R & S. JOHAI'."SON, FAMILY \V'EALTH 

TRANSACTIONS 412 n.23 (1974)-passed to the remainderman on execution of the instrument. 
One attribute of the interest was the right lO hold the settlor to his. declared fiduciar~' 
responsibilities. The attributes of fiduciary duties may be the critical factor to distinguish the 
trust arrangement from a mere agenc)" which is generally held to be testamentary. See. ~.g'J In 
r~ Ihmsen, 253 App. DiY'. 472, 474·75. 3 N.Y.S.2d 125. 127·28 (1938). 

82. RE!iTATEMENT (SECOKO) OF TRt:5TS § 57 (1957). This section revises the view of 
RESTATEMENT OF TRUSTS § 57. See A. ScerY, L.'LW OF TRUSTI! §§ 57·57.6 (1960). 

83. In each of the following cases the senIor retained an income interest and a power to 
control the trustee in its administration of a revocable trust. The trust was upheld against a 
challenge under ~he tesTamentar)' transfer test. In each case, the spouse';;. diitribulive share 
was not in issue. Den .... er Nat'l Bank ..... Von Brecht, 137 Colo. 88. 90·102,3'22 P.2d 667.668·74 
(1958); Kelly v. Parker, lR11II. 49, 53·63,54 N.E. 615,615·19 (1899); '.-arkas ..... Williams,'? Ill. 
2d 417, 418·33, 125 N.E.2d 600, 601·09 (195.5); Keck v. McKinslr)', 206 Iowa 1121. 1122·26, 
1 i 27·30. 221 N.\V. 851, 852·54, 855·56 (1928); National Shawmut Bank \'. Joy, 315 Mass. 457. 
439·61,472·78.53 N.E.2d 113, 115-16, 121·26 (1944); Ridge v. Bright, 244 N.C. 345,34548. 
349·53. 93 S.E.2d 607, 608·)0, 611·13 (1%6); In " Estate of Steck. 275 Wis. 290, 292·300, 81 
N.W.2d 729, 731-34 (1957). 
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former nontcstamentary84 but the latter testamentary and void,S5 the courts 
ignore, or at least seriously minimize, the importance of the retained 
revocation power. A po,..,"-er of revocation is undoubtedly the single most 
important power that can be retained by a settior who seeks continued 
(Ol1trol over the trust property.56 As IIIacDonald notes, "[clomplete owner­
ship is at all times attainable by a stroke of [the 1 pen."·' 

While incidences of void transfers under the testamentary transfer 
doctrine have declined, lifetime transfers may nonetheless be wholly or 
partially void for the purpose of enhancing a spouse's share under the 
illusory transfer test or under the fraudulent intent test. Newman v. Dore" is 
the leading case upholding the right of a surviving spouse to void a lifetime 
transfer in trust on the ground that the trust is illusory. Ferdinand Straus, 
the deceased octogenarian, and his thirty-year old wife were married four 
years before his death. While the reasons for the marriage were unclear, it 
was clear that the decedent became disenchanted with the arrangement.8' 

Three days before his death the decedent executed an inter vivos trust for 
the benefit of himself and his children by a prior marriage and transferred 
to the trustees all of his real and personal property. Under the terms of the 
trust, the decedent retained the right to the income for life, the power to 
revoke the trust, and substantial managerial and control powers. 

Approximately two months before establishing the trust, the decedent 
had executed a new will providing a testamentary trust for his wife of 
one-third of his probate estate. Under the terms of the statute applicable at 
the time,90 the provisions of the will for the spouse's benefit effectively 
barred her statutory right of election. Because the decedent's will (and the 
right of election, if applicable) limited the spouse's rights to a share of the 
probate estate, no economic rights passed to the spouse under the decedent's 
will, the probate estate having been emasculated by the transfers in trust. 

Subsequent to the decedent's death, an action was brought by the 
surviving beneficiaries of the trust against the trustees to enforce its terms. 
Decedent's widow successfully challenged the validity of the trust, which the 
court held illusory, to the effect that all of the inter vivos trust's assets formed 

84. Su, e.g., Bergman v. Foreman State Trust & Sa"'ings Bank. 273 Ill. App. 408,41 I 
(1934); Kelly v. Snow, 185 Mass. 28B, 297·98. 70 :"oJ.E. 89,94 (1904); Kerwin v. Donaghy. 317 
~1a.ss. 559, 572, 59 ~.E.2d 299, 306-07 (l945); Windolph v. Girard T.-us[ Co., 245 Pa. 349, 
367-69, 9t A. 634.639-40 (1914). 

85. Su, e.g., Bickers \', Shenandoah Valley Nat'l Bank, 197 Va. 732,732-33.90 S.E.2d 
865,866 (1956) (den),jng rehearing and clarifying 197 Va. 145.88 S.E.2d S89 (1955)). 

86. See Scott, The Effe(.tJ of a. Power to Revoke a Trust, 57 HAR\', L. REV. 362, 366 (1944). 
87, MACDo:-t-'lLD, supra note 76, at 92. 
88. 275 N.Y. 371, 9 N.E.2d 966 (1937). 
89, if a purpose of forced share legislation is to protect the deserving widow from 

di~inheritance, the fans of ,1t,.,'(uoman II, DOTe should gi .... e one pause. At decedent's death '·there 
.... as. pending an action brought by [be wife for separation with alimony, on the grounds. the 
{decedent's] sexual habits made it impossible for her to li .... e with him, and a counter action by 
him for an annulment. He instructed bis atlorne'r' to see to it that that" ·whore' and ·son of 
bitch' did not gel an)' of his eSlate. ,. Cl.ark, Thf. RccaptllTt I)f Te.~tamenrory SubJ'itults 10 Preserve 1M 
Spouse's EUClit!t Share: An Appraisal (Jf Reul1' SUU!.dory Rtforms, 2 Co:ss. L. REV. 513, 519 n.18 
(1%9). 

90. N.Y. DECE.DE:ST EST LAw § 18 (McKinney 1939) (current venion a[ N.Y. EST., POWERS 
&: TRl"STS LAW § 5·1.1 (McKinney 1967)}. 
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pan of the decedent's probate estate impressed in pan with the testamentary 
trust for the widow's benefit established under the ",:ill. In reaching th~ 
result, the court rejected two theories that might have otherwise voided the 
inter vivos trust. The court rejected the argument that the trust was tes­
tamentary in nature and therefore void ,91 Rather, in reaching the result, the 
court assumed "without deciding, that except for the pro-visions of section 1 Q 

of the Decedent Estate Law the trust would be valid."" The court also 
rejected as irrelevant the trial court finding"' that the decedent intended to 
defeat his wife's rights by transferring all of his property to the trustees of 
the inler vivos trust; the relevance of intent was held to be limited to 
fraudulent transfers and, the court said, "there can be no fraud where no 
right of an)' person is invaded."" In holding that no right of the spouse had 
been invaded, the court likened the spouse's statutory share in the assets of 
the probate estate to a mere expectancy during coverture, quite unlike the 
common-law estates of dower or curtesy, which created vested rights not 
subject to defeasance by inter vivos transfers in which the spouse did not 
join.95 In lieu of these theories to avoid the transfers, the court held that, as 
against the claim of decedent's widow, the trust was illusory. The test of 
illusoriness is whether or not the transferor has in good faith 96 divested 
himself of the ownership of his property,97 which is to ask, of course, 
whether the transferor retained too much control over the transferred 
property. 

The Newman decision gained wide currency, although it has had a 
stormy history in its state of origin and elsewhere.9s MacDonald considers 
the test not wholly without merit and generally predictable, although he 
notes that there is "a disturbing lack of logic" in a control test which in its 
application underplays the importance of a revocation power when con­
trasted with retained powers to controllhe fiduciary.99 MacDonald further 
notes that in too many cases, because other factors aside from control dictate 

91. The court noted (hat under RESTATEMt:-'TOF TRl'STS § 57 (1935), the trust would be 
considered testamentary since the settlor retained not ani)' the right to income and the power 
(0 revoke but all power to control the trustees in the administration of the trust. ~ewman v. 
Dore, 275 ~.Y. at 380, 9 N.E.2d at 969. Contra. RESTATEMENT (SECO~D) OFTRL:STS. § 57, at 151 
(1957). 

92. :..lewman v. Dare, 275 N.Y. at 380,9 N.E,2d at 969. 
93. Id. at 381, 9 N.E.2d at 969. 
94. ld. at 379, 9 N.E.2d at 968. 
95. Other jurisdictions consider intent relevant in determining tbe spouse's claim. Su, 

r.g., Payne \'. Tatem,236 Ky. 306, 311, 33 S.W.2d 2,4 (l9.'30)~ Dyer v. Smith, 62 Mo. App. 6()6, 
612 (l895); E .. 'ans \" E\'ans, 78 N.H. 352, 353,100 A. 671, 672 (1917); Patch v. Squires, 105 
Vt. 400, 411, 165 A. 919,921 (1933); Dunnell v. Sh;elds, 97 Vt. 419. 428,123 A. 626,631 
(1924) (cited in Newman \'. Dore, 275 J\.Y. at 378, 9 J\·.E.2d at 968), 

96. Tbe good faith of tbe transferor refers to bis intent to di .... est himself of the ownership' 
of his property and not to the purpose of depri\'ing his. spouse of ber statuto!)' distributi .... e 
share. Newman \'. Dare, 275 N.Y. ~t 379, 9 ~.E.2d at 969, ci.'ing Benkart v. Commonwealth 
Trust Co., 269 Pa. 257.259, 112 A. 62, 63 (1920). 

97. Expressed another way and from tbe lips of Justice Holmes, "from [he technical point 
of view such a conveyance does not quite take back all that it gives, but practically it does." 
:l'\ewman v. Dore, 275 N.Y. at .'381, 9 l"-i.E.2d.at 969, quoling Leonard v. Leonard, 181 MeiSS. 
458,461.63 N.£. 1068, lO69 (1902). 

9R. See genera!l)' Com mem, Thr Prwml Slalw of "1llU5ory" Trusls-Thi Doctrine of J\ e,»'man 
\'. Dvre Brought Dowrl to Dare, 44 MICH. L. RH'. 151 (1945). 

99. MACDONALD, ~upra note 76, at 87·92. 
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:!;e outcome of the litigation, confusion or even "violence to the doctrine 
I {'suIts. !DO Finallj'. ~;lacDonald criticizes the rule as too narrow. lO ! 

It may be that the illusory test is merely a nuance of the testamentary 
transfer test, which would enable a court to uphold the transfers in trust in 
L,,'or of the beneficiaries except for a partial defeasance to satisfy 'he 
~p()use's statutory forced share. Thus. the spouse's expectancies and the 
tlmt beneficiaries' rights could each be fulfilled in part without causing 
({Hnplete violence to the transferor's estate plan, The iS5ue of partial 
defeasance was not considered in Newman v. Dore, perhaps because the 
'"rviving beneficiaries of the trust were also the residuary legatees under the 
decedent's will,102 In a subsequent New York case, the New York Court of 
.·\ppeals in dictum indicated that partial defeasance was impossible under 
the illusory transfer test. 10' 

In Ohio, the illusory transfer test was at first warmly embraced in Bolle" 
p, Toledo Trust Co., 10. ~nly later to be overruled by Smyth v. Cleveland Trust 
Co. 105 In Bolles, the court decreed a partial defeasance solely for the spouse's 
protection. In Smyth, the court failed to comprehend how a trust could be 
\'alid in part and void in part notwithstanding that partial defeasance has the 
.Idvantage of protecting all interested parties, 106 Whether the illusory trans­
fer test still lives in Ohio is open to doubt. lV' 

As noted, the Newman court specifically rejected the intent test as 
unsatisfactory in determining the validity of the lifetime transfer in trust as 
an effective bar to the spouse's statutory forced share. In other courts, a 
'pouse might challenge an inler vivos transfer, whether outright or in trust, 
on the ground that the transferor intended to defeat the spouse's statutory 
share by the transfer and that, because of this improper intent, the transfer 
,hould be set aside. Courts that have adopted the intent test either void the 
lifetime transfer in whole or in part. JOB Invocation of the intent test is 

too. [d, at 93. 
101. /d, at 96-97, The court in ~7t",reU.l'man v. Dore left open the question of whether a 

remcable trust without a reservation of the income or the power to control the trustees would 
;ll~o be illusory. The author submits that it is. l1nless form is placed over subs~ance, a retained 
(>!lwer of re ... ·ocation subsumes all possible lesser rights and powers. The power of revocation 
~rmits the settlor to continuousl)' determine who shall enjoy' the income from the trust 
during his or her lifetime. Cf. I.R.C. §§ 676, 2038 (income from a re\'ocable trust taxed to the 
'tulor and its corpus included in the senlor"s gross estate for federal estate tax purposes). 

102. Set Recent Decisions, 2 SyR ..... CL:SI. L. REV . .378 n.3 (l951). 
103. In roe Halpern, 30.3 ~.Y. 3.3, 40, 100 ]\'.E.2d 120, 12.3 (1951). BUl Set \,\lanstrath \'. 

KJppel, 356 Mo. 210, 218, 201 S.\V.2d 327, 331 (1947); Harris \'. Harris, 147 Ohio St. 437, 
H'2, 72 :K.E.2d 378, 380 (1947). As a matter of theory, panial defeasance is questionable 
',hcrner a transfer is deemed "illusory" or "leSlamentary." On the other hand, panial deft:a· 
',!nl'e is consistent with those tbeories tbat inalidatc an inler-t'ivos transfer because the transfer 
"'-,l'!, intended to defraud the widow's claim against the probate estate. However, strict ;1.dbcr· 
I lin'! to tbeoq: may undercut the rights of the beneficiaries of the lifetime tr.tmfers if by \'irtue 
',i decedem's ",:ill or the la ..... s of intestate suc<.ession Ihey are deprived of rhe IMlance of the 
H.Ill~.ff.'r remaining after ~atis.!actin to the spouse's share. 

t04. 144 Ohio St. 195,58 N.F .. 2d 3HI (1944), 
t05. 172 Ohio St. 489,179 r-;,E,2d 60 (1961), 
(06. Partial deft."dsance has been accepted in jurisdictions that void im.er vtvOS transfers 

IIl1d~r tb(" intent test. Sl't M-'t.cDo:-.. . .."Ul, supra nOle 76, at 131·132. 
IOj. See In rt Halpern, 303 ?\.Y. 33, 100 N.E.'2d 120 (1951); text accompanying nOle 126 

ulfra. 

108. See, e.g., Ad.en. v. First Nat'l Bank, 192 Kan. 319, 334, 387 P.2d 840, 851 (J963) 
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intellectually unsatisfying largely because the courts rarely articulate the 
substance of an improper intent; frequently they arrive at a result inconsis­
tent with the anticipated result if the plain meaning of the test is applied 
because other unexpressed considerations weigh in their decision. 
Moreover, some courts fail to distinguish the motive (incentive) behind a 
transfer from the intent (specific purpose) of the transferor to defeat the 
spouse's forced share, These courts should recognize that the transferor 
may have unequivocally intended to defeat the spouse's share, but for the 
most justifiable motives-for example, the spouse may be otherwise amply 
provided for. 11'9 In some cases, the courts have upheld the suspected transfer 
notwithstanding proved intent to defeat the spouse's forced share because, 
during the lifetime of both spouses, neither has any vested property interest 
in the estate of the other capable of judicial protection. liD The cases 
discussed below illustrate the nature of the intent test and the confusion 
generated by its application. In all of the cases the deceased transferor 
intended to defeat the spouse's statutory forced share. The conflicting 
results illustrate that other factors often influence the courts' judgments. 

In Patch v. Squires ,lll decedent's surviving husband challenged the 
validity of certain joint bank accounts created shortly before the decedent's 
death with funds she had inherited from her mother, on the ground that the 
gift of the accounts was incomplete and was intended to defeat the husband's 
rights in her estate. The spouses had been married twenty-six years before 
the decedent's death but had separated and lived apart for twenty years. In 
rejecting the husband's claim, the court held that it was insufficient merely to 

show that the practical effect of the inter vivos transfer was to undercut the 
husband's share of decedent's probate estate. Rather, the husband must 
prove that the "gifts were executed mala fide."ll2 A review of the evidence 
disclosed that the deceased spouse had indicated that she was "going to have 
her money go where she wanted it to."'" under the Patch test the surviving 
spouse cannot prevail in the absence of a showing of an actual intent to 
defeat his or her share as distinguished from a presumed intent that might 
be circumstantially evidenced by the removal of decedent's property from 
the probate estate.' 14 One should not ignore the prolonged separation of the 
spouses as a possible inducement for the test enunciated by that court. 

(partial im"alidit}'); Merz v. Tower GrO\'e Bank & Trust Co., 344 Mo_ 1150, 1171.130 S.W.2J 
6t t, 623 (1939). 

109. MACDot..;ALD, su.pra note 76, at 103. 
lID. See. e.g., Cherniack \'. Home Nat'l Bank & Trust Co., 151 Conn. 367. 369-71, 191' 

A.2d 58, 59·60 (1964). 
Ill. t05 VI. 405, 165 A. 919 (1933). 
112. /d. at 410, 165 A. at 92J. 
1t3. ld., 165 A. at 920. 
114. Accord, Dunnett v. Sbields., 97 Vt. 419, 42.'),428-30,123 A. 626, 629-32 (1924). Tht' 

actual intent (est adopted in Palch if. SquiriJ and Dunnett v. Shields represents a retreat from 
the earlier Vermont position. In Tha)'er v. Thayer, 14 Vt. 107 (1842), tne court had held [hat 
any inler t'ivo's gift raises an inference of fraud. In Nicholus \'. ;'tolicholus, 61 Vt. 426, 18 A. I~:l 
,(1889), the court held that an intent to defeat the sur ... ivor's marital rights ·'is necessanh­
premmed from [the transferor's kno,,']edge] that such rights would be defeated by th .... 
conveyance." /d. at 431. 18 A. at 154. Jurisdictions that follow or have fot!o,,"'ed the control te51 
in one form or another have generall} upheld joint bank accounts as against the sllrvj ... in~ 
spouse's claim, See. e,~., Malone .... Walsh. 315 Mass, 484, 488·92. 53 N.E.2d 126, 128·30 
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An actual intent test, if remorselessly applied, would be difficult to 
,ustain absent direct statements of intent by the decedent. Thus, many 
courts, while referring in their opinions to the relative meri­
I,JriollS claims of the litigants and other factors motivating the 
transfer, permit the spouse to prevail, if at all, on a subjective intent 
theory. I " Application of a subjective intent theory, which allows the surviv­
ing spouse to more easily overcome the burden of proving intent to defeat 
hi, or her share, 116 increases the likelihood that the spouse will prevaiL For 
example, in Men v. Tower Grove Bank & Trust Co., 117 decedent, while 
(onscious of his impending death, transferred the bulk of his wealth to a 
re""ocable inter vivos trust naming himself and a bank as co-trustees, Dece­
dent reserved the income of the trust for his life. The trust provided, among 
other things, that after the decedent's death $200 per month would be paid 
to his wife for life. The evidence established that the $200 limitation on his 
wife's rights was the primary motive for the transfer in trust. Under the 
applicable state law, the widow had the right to elect against decedent's will 
and take one half of decedent's probate estate. The trial court found that the 
trust was executed for the express purpose of defrauding the widow of her 
statutory marital rights. In affirming this portion of the trial court decree, 
the Missouri Supreme Court stated that "in determining whether or not the 
[decedent) intended to defeat and defraud [his spouse] we cannot presume 
a fraudulent intent, but it may be inferred when it is a legitimate deduction 
from all the facts and circumstances in evidence in a given case.""' Among 
the facts and circumstances evidencing tbe improper intent were: first, the 
substantial size of the transfer in the trust; second, the proximity of the 
transfer to the time of the decedent's death and the fact that decedent was 
conscious of his impending death; and third, decedent's expressions of bis 
desire to limit his wife to $200 per month, a level of reserved income that was 
economically insubstantial when compared with the spouse's one-half inter­
est in the trust corpus if the trust had not been established. While the Men 
court voided the entire transfer under the testamentary test as well,"9 its 
decision principally rests on the intent test. The court expressly rejected the 
illusory transfer test, but without explanation. 12• 

More recently, the intent test was successfully invoked in Sherrill v. 

(1914); Myers "'_ Laird, 230 Miss. GiS. 678-79, 682-83,93 So. 2d 828, 829-30 (1957); Inda v. 
luda. 288 N. Y. 315,316-18.43 N.£.2d 59, 60-61 (1942) (relying on prO\'ision of N. Y. BANKI:'\IG 
I.AW § 239). . 

115. Su, e.g., In re Estate of Sides, 119 Neb. 314, 316-17, 321-24.228 N.W. 619, 619-20, 
fl22-23 (1930); \'Valker v. \Valke-r, 66 N.H. 390. 392, 395-96, 31 A. 14. 15-17 (1891) (reason­
.Iblt-ness of transfer). But see Ibey v. lbey. 93 J\'.H. 434,435-37,43 A.2d 157, 158-59 (1945), 
rrcrption.s Ot't'rruied. 94 N.H. 425. 426-28. 55 A.2d 872, 873-74 (1947) (reasonableness of 
uamfer irrelevant upon showing of frauduknt intent). 

1Ir,. In re Estate of Sides, 119 Neb. 31-1,316·17,319-24,228 N.W. 619, 621·23 (1930); 
DUlllltlt v. Shields. 97 Vlo 419, 421·24, 427·32.123- A, 626, 628·29, 631·32 (1924). 

117. 344 Mo. 1150, 130 S.W.2d 61 I (1939). 
llB, Id.. at Il60, 130 S,\",.r,2d at 161; <I, Dubin \', \Vise, 354 N.W.2d 403 (Ill. App. 1976) 

lrransfer of substantial lifetime gihs evidenced lack of good faith intent by husband to abide 
I,. <lu(e-nuptual agreement to leave spouse one·founb of his estate, amounting to fraud on 
l)'l' ..... idow's rights). Su abo POllt:r.¥". \Vinter, 280 S.W.2d 27, 29·33, 35-37 (Mo. 1955). 

llY. 344 Mo. at 1161, 130 S."'\o'.2'd at 617. 
120. Id. at 1\63, 30 S.W.2d at 618. 
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Mallicole 121 to set aside a transfer as fraudulent with respect to the decedent'", 
surviving spouse, who had been previously married and who challenged the 
validity of an irrevocable trust created one year prior to the decedent's death, 
Under the terms of the trust, which consisted of various securities amount­
ing to a substantial portion of decedent's wealth, decedent retained the 
income for life, The instrument named decedent's siblings as both trustees 
and remaindermen. The powers of the trustees were limited by the terms of 
the agreement. After the securities were registered in tbe names of the 
trustees, the decedent kept them in his safe deposit box. The record 
established a long history of friction between the spouse and decedent's 
siblings and that decedent and his spouse had undergone some marital 
strife. Evidence submitted at the trial supported the trial court's finding that 
the trust was established with the intent to defeat the spouse's statutory 
distributive share. 

The appellate court affirmed the trial court decree setting aside the 
trust largely on the intent theory, although in rationalizing the result the 
court cited with approval the control test (colorable transfer) without 
specifying in any detail whether it was also applicable under the facts of the 
case. Relevant facts tending to establish a fraudulent intent included the size 
of the transfer and whether it was made for consideration, the proximity of 
the transfer to the decedent's death, relatioIlS between the spouses at the 
time of the transfer, and the source of the decedent's wealth. 122 The court 
further held that intent alone was not controlling, and that the court should 
consider the practical effect of the transfer. In the words of the court, "[I]f 
the properties transferred prior to death are of such a quantity in relation to 
the total estate as the widow is substantially deprived of that which she 
otherwise would take under our statutes, then from such transfer fraud may 
be presumed under certain conditions and circumstances."'" The court 
placed great importance on the size of the transfer in relation to the 
transferor's personal estate as evidence of presumed fraudulent intent. Most 
interestingly, the court applied the intent test to an irrevocable transfer in 
trust. 

Application of the intent test involves more than simply a review of the 
transfer documents: it is keyed to an analysis of all of the facts and 
circumstances.'" Furthermore, results under the test ar"e highly unpredict­
able, On the other hand, the test permits a consideration of a number of 
competing equities in balancing the rights of the spouse and donees of inter 
vivos transfers. One of the most important equitable considerations in light 
of the historic principle of dower is the manner in which the surviving 
spouse has otherwise been provided for, 

To the extent that the illusory transfer test is undercut by the reality test, 

1'21. 417 S.W.2d 798 (Tenn. App. 1%7), l~nder the applicable Tennessee statute, (Oll­

\'eyanccs fraudulently imended to defeat the wido,,""s distributable share are voidable. TE.'\':-' 
CODE AN~. § 31-6J 2 (1955). Thus, tbe issue presented to the court was whetherthe described 
transfers fell within the statute, 

122. 417 S,W,2d at 802, 
123. Id. at 802-03. 
124. MACDONALD, supra note 76. at 117. 
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'he intent test ultimately may prove to be the major prevailing judicial 
:11t'ory for protecting a surviving spouse against lifetime transfers that 
,ifectively defeat the spouse's distributive share. Under the reality test, an 
/TIler VilWS transfer can be sustained against an attack by the surviving spollse 
jf tbe transfer "has inter vivos validity aside from any question of the rights 
"f the [spouse] .... The only transfers subject to the [spouse's] attack, on 
[his reasoning, are sham transfers or testamentary transfers."125 

In Maller of Halpern,'" decedent established four Totten tmsts'" 
naming his granddaughter as beneficiary. Decedent subsequently died 
"'\late leaving his entire estate to his wife who was also appointed executrix 
lIllder the will. Under applicable state law, decedent's widow had no right to . 
dect against the will. In her capacity as executrix, the widow sought to bring 
the four Totten trusts into the probate estate on the theory that the trusts 
were illusory; they would then pass to her under the will. The surrogate 
ruled in her favor.'28 On appeal to the intermediate appellate court, the 
surrogate's order was modified by voiding the challenged transfers only to 
the extent necessary to give the spouse that which would have been her 
intestate share in the trust accounts if decedent had died intestate and if the 
trusts had actually formed part of his probate estate. 129 The court reasoned 
that if the accounts were set aside in their entirety, decedent's intent to 
benefit his granddaughter to the exclusion of the other recipients of his 
probate estate would be thwarted. No appeal was taken from this limited 
modification to the New York Court of Appeals hy the granddaughter. 
However, the executrix appealed the portion of the decree that preserved a 
share of the account for the granddaughter in the hopes of having the entire 
balance of the trust accounts added to the probate estate. 

In an opinion subject to conflicting interpretation, the Court of Appeals 
held that the Totten trusts were not illusory. In so holding, this court 
appeared to apply a meaning to the word "illusory" other than substantial 
control, for if a control test were applied, the Totten trusts would have been' 
set aside. The court colored the meaning of illusory with a further require­
ment that the transfer lack reality for any purpose-that is, that the transfer 
be a sham. When the Totten trust is compared to the revocable trust, 
huwever, it would appear impossible to uphold the Totten trust and void the 
revocable trust for lack of reality. "" In a Totten trust, the beneficiary'S rights 

125. ld. at 120. 
126. In re Halpern. 303 N.Y. 33.100 N.E.2d 120 (1951). 
127, See In re Estate of Totten, 179 N.Y. 112,71 I\,',E. 748 (1901). The Totten [rust (also 

known as the lcmati,,'c trust) bas been approved by the Restatement and is described as 
IQltows: 

Where a pers~n makes a deposit in a savings account in a bank or other savings 
organization is his own name as trustee fOl" another person intending w reserve a 
power to withdraw the whole or any pan of the deposit at any time during his 
lifetime and to U:ie as his own ",'hat('ver he may withdraw, or otherwise to revoke tbe 
trust, tne imended trust is enforceable by the beneficiary upon the death of [be 
depositor as to any pan remaining on deposit on his death if be has not revoked the 
[rust. 

RL'iTATE.ME~T (SECOl';lJ) Of TRt.:5TS § 58 (1957). 

128. In rt Estate of Halpern, 197 ;o..1isc 502,505.96 N.Y.S.2d 596. 599 (Sur. Ct. 1950). 
129. In rt" Estate of Halpern, 277 App. Di\,. 525, 531,100 !\'.Y.S.2d g94, 900 (19S0). 
130. C/. Krause \'. Krause. 2~5 i'oJ.Y. 27, 32 N_E.2d 779 (1941). In Kmuu, the coun h{'ld a 

T(Jtten trust illusory as against the widow's claim. Krause was distinguished in Halptrn on the 
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accrue solely at the death of the "depositor-trustee." '"\lith a revocable inter 
villos trust, the beneficiary's interest may be defeated by the exercise of a 
power of revocation, but unless the trust is revoked, the beneficiary would 
have a cause of action against the trustee to the extent of any breaches of 
fiduciary duty. The only function of a Totten trust is to pass property at 
death to the designated beneficiary outside the probate estate. If the Totten 
trust has reality, surely the revocable trust has reality and the surviving 
spouse has no protection under the illusory transfer doctrine. Perhaps the 
Court of Appeals applied a different meaning to illusory, on the facts before 
it, solely for the purpose of sustaining Totten trusts. The court may have felt 
that to hold otherwise would jeopardize a great number of such trusts that 
had been established [0 benefit young children by individuals who relied on 
prior decisions of the court upholding such accounts.'" Halpern could be 
interpreted as implicitly overruling the illusory test as set forth in Newman v. 
Dore, '" in which case the surviving spouse's protection against lifetime 
transfers may be limited to showings that the purported transfer was 
ineffective to divest the property owner of his property; that is, the transfer 
created a mere agency .13.~ 

In dictum, the Halpern court also rejected the idea that an illusory 
transfer may be partially invalidated. In the court's view, a transfer is either 
totally valid or totally invalid. I" In a recent Illinois case, Montgomery v. 
Michaels,135 Totten trusts were recognized for what, under any reasonable 
test, they are-illusory. The court correctly reasoned that if the purpose of . 
the forced share statute is to provide economic support for a spouse out of 
probate assets, the nature of the deceased depositor's beneficial and control 
interest should not remove the account assets from the spouse's reach at the 
depositor's death. The Illinois court, which failed to cite the Halpern case, 
permitted a partial defeasance of the trust to the extent of the spouse's share. 
As Scott notes in his c~iticism of Halpern: "[Slurely it is possible to hold that 
by the creation of such a trust the settlor may avoid the formalities involved 
in making a will, but may not accomplish a result which he could not 
accomplish by a will, namely to cut out the surviving spouse."'" 

While the preceding discussion has been limited to illter vivos transfers 
in trust, the trust device is not the only device capable of undermining the 
spouse's distributive share. If decedent held a joint bank account at the time 
of his or her death with a person other than the surviving spouse, the 
survivor will take the account to the exclusion of the spouse. Thus, a joint 
bank account held by decedent and another can adversely affect the spouse's 

ground tb.J.l the deceased depositor-trustee "had never intended that his Totten trust, made in 
favor of his daughter who Hved in a foreign country and from whom he had not heard ill 
years., should nave an~' real eHea, or that the monel' should e\'f'T go to the faraway daughter." 
in rr H;)ipern, 303 N.Y. al38, 100 ;..J,E.2d at 122 (1951). 

13 L Su Note, Disinheritance of a Sunriving Spouse-IUusory Tram/en, 3 SYRACUSE L. REV 
129,135 (1951). 

132. Su note 88 supra. 
133. Su A. SCOTT', LAW OF TRlISTS § 57.2 (1960). 
1.'3-1. In r€ Halpern, 303 N.Y. at 40, 100 N.E.2d at 123. 
135. 5'; Ill. 2d 5'32, 301 J>i.E.2d 46, (1973). 
l36. A. SCOTT, LAW OF TRLTSTS § 58.5 al l49 (1960). 
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distributive share. The joint bank account generally has been immune from 
,IHJck by the spousey~T However, a recent Iowa case may suggest a reversal 
"f lhis position. In Gunsauli, v. Tingler,'" decedent's survi"ing spouse 
allacked the validity of a joint bank account held by the decedent and his 
"iece. While the court upheld the niece's claim to the account, the court 
"onetheless considered whether under either a sham or fraudulent intent. 
theory the account could be set aside. Without rationalizing its conclusions, 
the court stated that the account was real and not a sham, 139 and that no 
fraudulent intent was involved in its establishment. 140 Interestingly, how­
,'ver, the court did not say that fraudulent intent could never be a ground to 
avoid the account. Rather, the court stated that under the facts and circumst­
ances of the case, there was no fraud. More particularly, the court noted that 
hath decedent and his spouse had been previously married, that each had 
their own next of kin, that each had separately acquired his or her wealth, 
and finally, that each had established arrangements to transfer assets at 
death to blood relatives of his or her choice. One can only surmise whether 
under a different set of circumstances the court might have ruled 
othendse. 141 

A joint tenancy in real property may also defeat the spouse's distributive 
share if utilized for this purpose. There is little authority upholding the right 
of the surviving spouse to set aside joint tenancy real property held by the 
decedent and anotheL!" In MOllershead v. Lamson,'" a New York trial court 
permitted the spouse to challenge a joint tenancy in real property on illusory 
,rounds, "since, by the joint tenancy created, the decedent had an undivided 
half interest in the premises which could be alienated."!" 

A common characteristic of inler vivo, transfers successfully challenged 
by the spouse is a retained beneficial interest in the decedent. Ordinarily, if 
the deceased transferor transferred assets to an irrevocable trust retaining 
no interest therein t the trust is immune from a spouse's challenge,'45 
although there are some cases to the contrary.H. In theor}', there is no 
reason why an irrevocable trust could not be successfully attacked under the 
illlent theory, or under the illusory transfer test, if the transferor retained 
substantial control powers other than a power of revocation. 147 

(37. See MACDo!\ALD, $upra note 76, at 214-20. 
138. 218 N.W.2d 575 (Iowa 1974). 
t39. !d. at 597. 
1·10. !d. 
141. ]d. 
H2. Su MACDo:\'AlD, supra note 76, at 212-14. 
1.]3. WI N.Y.S.2d 174 (Sup. C(. 1950). 
tH. ld. at 176. 
1-1-5. Su, e.g., Richal"d \'. James, 133 Colo. 180, 185,292 P.2d 977. 979 (1956); WiHiams v. 

(tJllier, 120 Fla. 248,257-58,158 So. 815, 818 (1935); Dennis \', Dennis, 1.32 Ill. App. 2d 952, 
'l."t9, 271 N.E.2d 55, 60 (1971); cf. Norris v. Barbour, 188 Va. 723, 727, 51 S.E.2d 334, 341 
(1~1'19) (wife's share could nO{ be ddeated wbere decedent U"<l[]sfclTed a mere promise 10 pay 
the' truMee after death). 

I·H" Sa, e.g., Bodner v. Feit, 247 App. Div. 119, 286 N.Y.S. 8H (1936); Slwnill \'. 
M,IUicotc. 417 S.W.2d 798 (Tenn. App. 1967). See also MACDo:\'ALD. supra note 76, at 203 n.9. 

H7. Cf I.R.C. § 2036(a)(2) (irrevocable lruSl included in the settlor'S gross estate if the 
\t""ltlor retained lhe right to determine who ,\'ould enjoy the income from the transferred 
ptuperty). 
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If decedent makes an outright gift of his or her property, the gift will 
ordinarily be immune from a spouse's attack, particularly if the jurisdictiol1 

follows the illusory (control) rationale. In jurisdictions following an intent or 
reality test, it would appear that a successful challenge might be possible and 
the gift avoided on the grounds that the transfer was not intended as a gift or 
failed for want of delivery.'" Of course, it is unlikely that a person would 
utilize substantial outright gifts as an avoidance device if the gift would also 
ha"e the adverse effect of diminishing his or her future economic stability. 

A gift causa morti, is by its own nature revocable.I " The gift is confirmed 
by the donor's death and is intended to pass property at death, The cases are 
fairly evenly divided whether the gift causa 11U)rtis is subject to the spouse's 
attack,"O although the better view would subject them to successful attack 
considering their large potential as an avoidance device and their inherently 
testamentary character. 

Life insurance may also be used as an avoidance device although, 
viewed as an estate builder and not an estate depletor, it diverts only the 
premium payments, which might otherwise be found in the probate estate. 
Insurance usually has been immune from the spouse's attack, '" although 
MacDonald has criticized this view because insurance is primarily for the 
protection of a family and forms a substantial part of many decedents' 
"estates."152 

In summary, these cases present a picture of various judicial techniques 
for including in, or excluding from, a spouse's forced share certain inter 
vivos transfers, depending on the competing equities and the type of 
transfer involved, The decisions rely on essentially an ad hoc balancing, 
based upon the facts and circumstances of each particular case. While no 
douht the courts achieve rough equity when the cases are considered in their 
entirety, the great weakness of the ad hoc approach is the total lack of 
predictability that is essential to the development of a well-designed and 
cohesive estate plan. As will be seen in Part V, it is the certainty of the 
augmented estate concept that may be its greatest strength. 

IV. LEGISLATIVE SAFEGUARDS' 

In addition to the judicial devices that have been employed to invalidate 
disinheriting transfers, a number of legislative measures have been adopted 
to assure the integrity of forced share legislation. Except for the New York 
statute and the provisions of the Uniform Probate Code discussed below. 
none of these statutes has attempted a comprehensive approach that pre· 
cisely defines tainted transfers and also attempts to take into account the 
competing equities of the interested parties. This is not to suggest that 

148. Su M.\cDoXALD. supra note 76, at 186-99. 
149. R BROWf'.<, THE LAW OF PERSO:-;AL PROPERTY § 7,19 (3d ed. 1975). 
1.)0. Su MACDo:SALD. supra note 76, at 194-99. 
151. Su :\fACDo;·,;ALD. supra note 76. at 237-38. citing Mitchell v. Mi[chell, 265 App. Div. 

27,32,37 ".Y.S.2d 612, 617 (1942), ajfd per curiam. 290 N.Y. 779,50 N.E.2d 106 (1943); 
BuUcn v. Safe Deposit & Trust Co., 177 Md. 271, 277, 9 A.2d 581, 584 (1939), Con/,it, 
\'\'eisman \', Metropolitan Life Ins. Co., 7 J\.·.Y.S.2d 565, 566 (Sup. Ct. 1938), alf'd mem., 256 
App. Diy. 914, 10 N.Y.S.2d 414 (1939). 

152, MACDo=--ALD, supra note 76, at 240-4]. 
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,:.lwtory solutions which fail on one or both of these counts are failures. In 
',ld, it may be that the problem itself defies a comprehensive statmory 
: ,·med), that is capable of taking into account the competing interests instead 
"f erecting an inviolate share. 

[n Pennsylvania, the surviving spouse has a statutory right of election to 
.,ke either one-third or one-half (depending on whether the transferor is 
."rd"ed by issue) of assets conveyed by the deceased transferor during his 
"I' her life if the transferor retained over the principal either a testamentary 
:,:J",:er of appointment. a power of revocation, or a powerof consumption. t5:30 

'[he right of election does not apply to life insurance policies purchased by 
,he deceased transferor whether payable outright or in trus!.'" Further­
more, the statute operates solely for the benefit of an electing surviving 
,pouse and preserves the transferred property for the donees except to the 
t"lent of the spouse's one-third or one-half share, Under the Pennsylvania 
,,,,,ute the electing spouse's rights are subject to the rights of any income 
beneficiary whose income interest vested in enjoyment prior to the trans­
feror's death.'55 Thus, if 0 transferred property to T in trust to pay the 
income to A for life, remainder to B, and retained a power of revocation, at 
O's death O's spouse would have a statutory right to elect a one-third or 
one-half share from the transferred property. However, if between the date 
<If the lransfer and O's death $25,000 of income had been paid to A, that 
income would be beyond the reach of the spouse's election. 

Under a Missouri statute, any gift made by a person who dies testate or 
in restate "in fraud of the marital rights of his surviving spouse to share in his 
",lale," at the spouse's election will be treated as a testamentary disposition 

1:)3. 20 PA. CONS. ST ..... T. A:'\IN. § 6111 (Purdon 1975). The Pennsyh'ania statute subjects 
i"vLten trusts to the spouse's election by .... irtue of the senior's retained power of revocation, $('e 

I"follas E.state, 380 Pa. 391. 396, 110 A.2d 380,382 (1955) (dictum), and joint tenancy bank 
XCOlllltS lO the extent o~ the settlor's retained power of consumption. &:e Hetrick Estate, 17 
!"I. Fiduc. 317, 321 (1967) (one-half of joint bank account held by decedent and daugh{er 
'ubjeCl to spouse's election since decedent had right to consume one-half). Set also Longacre v. 
HQrnblower & Weeks, 83 Pa. D. & C. 259, 264 (1952'); Hershe'r· Estate (No.2) t] Pa. Fiduc. 
122.125-2'6 (1960). The statute applies to retained special and general testamentary powers, 
Ilt.'han Estate, 399 Pa. 314, 320, 160 A.2d 209, 213 (1960), and should apply to a retained 
.::o::neral po ..... er exercisable br deed. which is effecti"e!y a power of re .... ocation. The statute also 
tp~ljes to annuity contracts that have been held not to tall within the insurance exemption, 
tltlgerald's Estate, 17 POt_ Fiduc. 324, 336 (1967). 

(n Sch",'anz's Estate. 449 Pa. 112, 295 A.2d 600 (1972), the court considered whether 
'Irtder the statute (he spouse could reach bonds purchased by the decedent as custodian for his 
:I'lnor son under the Vniform Gift to Minors Act. In holding against the spouse, the court 
". ,tcd that the spouse had failed to prove thal the account has ·'relieved, actuall)' or potential­
;\. the donor-decedent of his suppon obligation." /d. at 117,295 A.2d at 604; cf., Estate of 
j.t(L. F. Chrysler, 44 T.C. 55, 69-70 (1965), ret/d on other grounds, 361 F.2d 50S (2d Cir. 1966). 

If the transferor merd)' retains an income interest in tne transferred propely or au­
·l;'Jriles an independent trustee to im'ade principal for·the seltlor's benefit, it appears that 
.tlder the Penns}'lvania statute the transferred property is ber·ond tne spouse's reach because 

'he transferor retained no tainted pOYo'el's. 
154. ld. See 0./50 Henderson Estate, 395 Pa_ 215, 229, 149 A.2d 892, 899 (1959). 
13.~. The pro .... ision favoring income "beneficiaries was inserted for two reasons: (1) it might 

". klrsh to withdraw income from persons who have been rt'ceiving it; (2) it seemed proper to 
:~·1 mit the survi\'ing spouse to share in prop('ny of which the decedent had the beneficial 
'liJ·.IYlTIcm at his deatn, but not to permit a ~harjng in pro;~t'rty o ..... er which the det.-edent 
rC;l.lined control but which he did not enjoy beneficially. See 20 PA. CONS. STAT. Al\:\. § 6Ul 
lurdon 1975). 
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and the spouse may reserve from the donee or any person taking from thl' 
donce without adequate consideration that portion of the transferrt'll 
property equal to the spouse's statutory elective share,156The statute crealt-, 
a rebuttable presumption of fraud with respect to any conveyance 01 
pro pert)' made at any time by a married person without the spoust', 
consent.'" The ~fissouri statute is similar to section 33 of the Model Probat,. 
Code, which provides: 

§ 33. Gifts in fraud of marital rights. (a) Election to treat as devise. 
Anr gift made by a person, whether dying testate or intestate, in fraud of 
the marital rights of his sun'h'ing spouse to share in his estate, shall, at the 
election of the surviving spouse, be treated as a testamentary disposition 
and may be recovered from the donee and persons taking from him 
without adequate consideration and applied to the pa~'mentofthe spouse's 
share, as in case of his election to tak.e against the will. 

(b) When gift deemed fraudulent. Any gift made by a married 
person within two years of the time of his death is deemed to be in fraud of 
the marital rights of his surviving spouse, unless shown to the comrary.l5a 

Although the Missouri statute and the Model Probate Code are vague, 
this is intentional, as is evident from the comments to the Model Probat" 
Code. [59 Both prefer substantial judicial oversight in order to define "fraud 
of the marital rights" in lieu of the greater certainty provided by th" 
Pennsylvania statute. They would also permit the spouse to negate lifetime 
transfers beyond the reach of the Pennsylvania statute, For example, ou!· 
right lifetime transfers are beyond the spouse's reach under the Penns),l· 
vania statute,'"o while presumed to be a fraud on the spouse's marital rights 
under both the Missouri statute and the Model Probate Code, The Model 
Probate Code is less protective of the surviving spouse than the Missouri 
statute because the presumption of fraud arises only for transfers within the 
two-year period preceding death. tot Unfortunately, to the extent both the 
Missouri statute and Model Probate Code delegate to the courts the respon­
sibility for defining the contours of fraudulent transfers, the statuto!) 
provisions are subject to conflicting interpretations and abundant inconsis' 
tencies. In addition, to the extent the spouse can reach property in the hand, 
of donees and their transferees for less than adequate consideration, the 
statutes impede the marketability of property in ways characteristic of 
common-law dower. 162 

Both Tenncsee'·' and Vermont l " have statutes that predate but are 

156. Mo. REV. STAT. § 474.150(1) (1969). 
157. ld. § 474.t50(2). 
158. MODEl. PROBATE CODE § 33 (1946); cf ~!o. RE\'. STAT. § 474.150 (1969). 
159. MODEL PROBATF. CODE § 33, COfflrnent (1946). 
160. 20 PA_ Co;-.;s. STAT. AI\i;,\. § 6111(a) (Purdon 1975)_ 
161. Onnpo.re Mo. REV. STAT. § 474.150(2) (1969) with MOD[L PROIl.A.TE CoOE § 33(bl 

(1946). 
162. Su Niles, Model Probate Code and Monographs on Proba.u Law: A Review, 45 MICH 1. 

RE\'. 321, 330 (t947). 
163_ Tf_~·l\". CODl: ANN. § 31-612 (Supp. 1976)_ The statute prO\·jdes: "any com'eyan({" 

made fraudulentl)' to children or others. \\lith an iment to defeat the survh,·jng spou~ of ~ 
dislributi,-e share. shall be middble at the election of tbe surviving spouse." 

164. VT. STAT. ANN. tit. 14 § 473 {l974). The statule provides: 
A voluntary con'iepnce by a husband of any of his real estate made dur!ng 
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,imilar to the I\1orlel Probate Code. Tennessee, howe\'er, treats certain 
::a!l"sfers as voidable whereas the Vermont statute treats them as vuid. '65 

Louis.iana. Ui6 California,167 and New York 168 also have statutes addressing 
.he problem. The New York statute, which is the most comprehensive 
,nHside of the provisions of the augmented estate,. will be discussed in 
footnotes accompanying the discussion of the Uniform Probate Code. 

A common failing among all these foregoing statutory proposals is that 
rhe premium paid to the spouse's interest is to the detriment of inter vivos 
donees. While the public policy of protecting the surviving spouse may take 
precedence, to the extent the statutes i nore the souse's anual economic 
reds ar abl' t e r rov} e unnece sa folectIon. tattites t a rovlde 

the souse lvith a fixed ercentage elective s are a alnst fO ate assets 
su er rom a al ure to consider tea e and hea1th of he surVlvm souse, 
Ihe souse s accustome manner 0 livm t e s Duse's financial needs, an 
the num er 0 survIvmg epen euts. Crypucal y. they lack lext i ltr. 

Under the English Inheritance (Family Protection) Act,J69 the court is 
authorized to provide the spouse tailor-made relief. If the court determines 
tbat the surviving spouse otherwise has not been reasonably provided for, it 
may direct periodic payments to the spouse from the net estate. In certain 
lases, the court may a,~'ard the spouse a lump-sum settlement from the 
"state. In determining the amount of maintenance payments, the court shall 
fonsider a number of competing factors including, without limitation, the 
~pouse!s independent financial resources and the interests of other persons 
in the property subject to maintenance payments. However, the English Act 
provides no protection to the spouse against inter vivos transfers that deplete 
Ihe probate estate. 

coverture and not to take effect until after his decease, and made with intent to 

defeat his \vidow in her daim to her share of bis real estate, shall be void and 
inoperative to bar her claim to her share of such real estate. 

r:nmpart TENN. COilE A:'\lN. § 314612 (SuP]J- 1976) with VT. STAT. A~!'.. tit. 14 § 47.!5 (1974). 
16':~. Tbe dislinction noted in the text has been commented on ~s follows: 

A further problem arjse~ ""hen the fraudulent transferee makes a subsequent 
transfer of the propert~' involved. Only the Vermont ~ta[Ute states that the fraudu­
lent transfers arc void for purposes of the widow's snare; the Tennessee statute and 
the :r..-1odel Probate Code consider them to be merely voidable. "\oVbere the transfers 
are only voidable, the question arises as to \\'hether tbe widow's rights will be cut off 
llpon a further transfer to a bona fide purchaser. If her rights are not cur off, or jf 
Ibe transfer by the decedent is deemed "oid as to tbe widow\ share, propel"t~' would 
tben become almost as badJy encumbered as it was under tbe law of dower. E,"·en jf 
an absolute lime limit is imposed within which the transfers must ha\'e been made to 
Le \'ulnerable to attack, {his objection would remain. To balance the interests 
invol .... ed, the widow's rights in the propen~· itself could be cut oH upon a transfer [0 

a bona fide purchaser but, in substitution therdor, she could be gi .... en a claim 
against such purchaser's transferor. This solulion, of cuurse-, docs not completely 
protect the spouse for the transferor rna)' be insolvent. Howe-ver, it presents a 
s:atisfactor~' resolution of the (·onflict LNween the polic.ies underlying the unencum­
bered transfer of property and the protection of (he ~lEr"i\,jng s.pouse. 

~; :-i.Y.V.L RI\'. 306. 312 (1952). 
i(iG. LA. Clv Com: A ...... "\. alt. 1493 (\.\'est 1952). 
1fj,7. CAl.. PROR. Com: § 201.8 (Deering 197·t). 
!fiX. N.Y. ES.T .. POWR5 & TRL·Yr~ L\\\" § 5-l.l(b) (McKinney 1957). 
([OJ!). 1 & 2 Ceo. 6, c. 45 (1938); Wi' I.aufer, Flt'xibfe Rt".;/rarr.l.1 on Tt.~rflmmtary f"rtedom, A 

krpQrt on Dtudml"s Family Maillunanct' Vgj~Jalion, 69 lIAR\". L. REV. 277, 2~7 (1935). Stt'~ho 
illlntate's Eslates Act of 1952, 15 & 16 Geo. (i & I Eliz. 2, c. 64. 
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MacDonald, after reviewing both the American and English ",'stems, 
recommended En lish-t e !amil' maintenance Ie isl ' led wit 
stringent anti-evaSIOn eVlces. I Under ~'lacDonald's proposal, in deter. 
mining \'I.,hether the spouse has been otherwise reasonably provided for, tht 
court shall consider the spouse's present and future financial needs, am 
federal and state benefits payable to the spouse that are not based on th~ 
spouse's financial needs, the value of the estate, the spouse's conduct 
towards the decedent, and other circumstances relevant to the court, 171 Onh 
if the Tobate estate is insufficient to rovide court ordered mainte; 

aments cau t e court Irect maIntenance a ments from inter ViVlh 

transferees and then only if the court first Inds that the trans er was 
"unreasonably large under the circumstances prevailing at the time of the 
transfer."172 In making this determination the court, under MacDonald's 
proposal, shall consider the ratio of decedent's wealth transferred to the 
wealth retained, the aggregated amount of wealth transferred by the dece­
dent under both prior and simultaneous transfers, decedent's moral or legal 
obligation to make the transfer, the amount of any consideration received 
for the transfer by the decedent from the transferee, and other circum, 

170. :\facDonald states: 
The p.hrDonald] proposal consists of famil~' maintenance legislation but· 

tressed widl ami-e\:asion provisions. Tile basic aim is to associate curbs on disinheri­
tance \\·ith financial need. Protection against testamentary transfers is given only (0 

immediate members of the decedent's surviving "family" who ha'·e not received a 
reasonable provision from the decedent by way of testamemary or inler ,·ivos 
transfers, or pursuallllO the intestacy laws. The emphasis on financial need puts the 
e,'asion problem in proper focus. The petitioner who is denied maintenance is 
thereby precluded from complaining about the testator's inter vivos transfers. In 
other words, maintenance litigation and ami-evasion litigation can (){cur only wben 
the testator has nOl made reasonble prm'ision for specified dependents. Hence 
much of the evasion problem disappears. 

For the successful petitioner, however, the anti-evasion protection is com­
prehensi\'e. The act rovides r· dicial comrol over ranicall· a . r ".-i,'os 
tra t t roe rna e 'WI in desi Hated eriod 0 time ore death. 1 ntiS 
re'ipect the act is much roader t an current JU LCLa cx.'trme: or example the 
"i[(USOTY transfer" test catches only re,'ocable transfers. In otber respects the act is 
narrower and more selecti\'c. It affects ani".. those transfers that, wben viewed alone 
or in the aggregate. are unreasonably large (section 6); it establishes cut-off dates. 
(section 8); and it directs the court to keep in mind any injurious effect on the 
tramferee (section 9). 

Large discretionary power is placed in the courts. This discretion must be 
exercised on three main issues. First, the court must decide whether tbe petitioner is 
entitled to maintenance (section 3). Second, whenever the estate is insufficient to 
prm'ide appropriate maintenance awards, tbe court may order contribution from 
an inter vivos transferee if tbe coun determines that the transfer was Llnre.asonabl~' 
large. The '·unreasonableness" of the amuunt of the transfer is tested by reference 
to circumstances prevailing at the time of the transfer (section 6). Thil·d. if the 
transfer is held unreasonably large, the court must then determine the amoum of 
contribution, if any, to be made by the u·ansferee. In the last mentioned inquiry the 
courts are directed to balance the equities; they must consider the injurious effect on 
the particular transferee (section 9). 

The reliance imerest of transferees is reflected in cut-off provisions (seaion 8), 
in wai~'er provisions (section 17), and in the provision for a bearing in the decedent's 
lifetime to determine the reasonableness of lbe transfer (section 18)_ 
:!I.·IAcDoNALD, supra note 72, at 299-300. 

171. [4_.1309-10_ 
172_ Id. at 310-1 I. 
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<.lI1CeS the court deems relevant. I'::! 

MacDonald presents a one edged sword for the sole purpose of provid­
'l:~ the needing spouse with a source of reasonable support under a 
'I"intenance payment scheme. Under his proposal it is probable that if the 
"II'\'il'ing spouse had independent sources of adequate support, no pay­
:;tnts would be directed to the spouse from the decedent's estate. Mac· 
)onald's recommended proposals fail to account for another cogent policy 
'(\ISon which may lay behind forced share statutes, namely, rewarding the 
,,,,,use a fixed share of the estate (whether or not increased by inter vivos 
,; ;msfers) in recggnjlion of the spouse's contribution, directly or indirectly, 
'" the acquisition of decedent's wealth, t74 or in recognition of husband's and 
"ife's close family relationship.'" For example, if the deceased husband had 
' .. en the sole income provider for his wife of twenty· five years and their 
:hree children, the forced share statute may reward the wife a share in his 
ntate in recognition of her twenty-five years of housekeeping and child­
~(.'aring services, assuming the traditional pattern of noncompensation for 
her services. Thus, as laudable as family maintenance legislation might be in 
,JlSuring that the surviving spouse will not be provided with a fixed and 
immutable share of an estate, it fails to account for other policy reasons 
behind forced share statutes. Furthermore, like the statutes permitting the 
'pouse to challenge fraudulent inter t'ivos transfers, its vagueness makes for 
tHlcertainty in estate planning and client counseling. 

V. THE AUGMENTED ESTATE 

The end product of the Commissioners on Uniform State Laws is 
t'~sentially a rejection of the family maintenance formula patterned after the 
English Act and the MacDonald recommendation, and an acceptance of the 
I"aditional fixed percentage share measured against a precisely defined 
fnnd. Their approach rejects consideration of most competing equities (with 
the notable but limited exception of certain spousal property) and minimizes 
rndependent court judgments, which are freqnently required under statutes 
protecting the spouse against fraudulent transfers. 

The underlying premise behind the augmented estate concept of the 
L'niform Probate Code (UPC) is that a surviving spouse should be protected 
nl some form from disinheritance. Considering that all states, through 
('ither forced share statutes, homestead laws, common-law dm .... 'er. dower­
like statutes, exempt property Jaws, support allowances, or cOJnmunity 
jJl'Operty, protect a suntiving spouse from disinheritance in some measure, 
,iii, premise fully accords with current public policy, 176 The Commissioners, 

I7J. rd. at 312. 
ti·l. Sf'e Rheinstdn. Book Review, 59 MICH. L. RH', 806. 810-11 (1961). In the preamble-to 

. .,. ('olrly l\'orth Carolina forced share sLatute it wa~ pru\·ided: 
[A]nd when"ls the Dower aUoled b~' [a\'t.'s in lands for hidows in the pTesent 
unimpro,,'ed State or this Country, is a '-ery inadequate prOt'Lsion for the support of 
~u("h widows, and it is highly just and reasonable that those who by their Prudel1{~, 
Economy .and Industry. have contributed to raise up an estate to their husbands. 
<;hould be emitled ro share in it .... 

\" (' Llws (I[(>rltll 1791) . .-190, Ans of 1784. r. \0. 
I!_~. I.. Sl~!ES. p(:SI.IC POLlCY .-\:-':D nil:: DlAD HAND 22-23 (1955). 
I , b. As Professor EWa nd has stated: 
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having acknm\'ledged that incidences of dislnhcritan{'es were fevlo· l77 bu{ 
concluding that some protection should be extended to the spouse, W('rt' 

then confronted with the task of delineating the confines of that protection. 
The result reflects their decision that the spouse's elective share should 
extend not only to probate assets but also to a limited number of inter vivOJ 
transfers-in partiCular, those commonly used as testamentary substitute!> 
but which are also effective disinheriting devices . .!n draftin~ the afaplicable 
statutes, the commissioners elected s ecificitv in heu of road an u C' 

ermIttm u iaa Iscretion the latter em the hallmark of the Missouri. 
type statute and the i usor trans er oc 

n er sectIon a 0 t e PC, the surviving spouse of a deceased 
domiciliary has the right to elect to take one-third '" of the augmented 
estate. The augmented estate is defined generally as decedent's net probatt 
estate increased by decedent's gratuitous transfers to donees, other than the 
surviving spouse, and by the value of the spouse's property owned at the 
decedent's death and the value of property transferred by the spouse to 
donees, other than the decedent, to the extent such owned or transferred 
property was derived from the decedent.''' While the one-third fixed 
percentage is obviously arbitrary, it accords with the historic development 
and traditions of Anglo-American law respecting widow's rights. 

A surviving spouse does not include any person who was divorced from 
the decedent or whose marriage to the decedent was annulled "unless, by 
virtue of a subsequent marriage, [he or she] is married to the decedent at the 

One pos.sibility _ was to ha\'e no pro"ision at all in the Code \\.'ith regard lO 

protection against disinheritance. Some people ha\'e ur'ged tbat this is the modem 
solution to tbe problem: Leave il alone, \'\o'e were hesitant to accept that solution, 
primarily because it abolishes the exisring system, }'OU are wiping out the existing 
protection; and wbile statistically in the (ew siudies tbat have been made it is dear 
that there are relali"e ses where a testator altern d' inberit his souse 
altogether it is also possible <l n pro' e t at In a great many ot er cases t e 
testator bas been advised against disinherilance and the presence of a provision 
against disinheritance-often the wise counselor, the attorney drafting the estate 
plan-to prevern disinheritance by counseling the testator on the basis o( law. 

~.H'L CONFERf.r-;CE OF ComllSStONIRS 0::-.; U:\IFORM SV.TE. Lw.s. U:-"'lFOR:">f PROBATE. COIn­

Lf.G1SL .. nlH HISTOR\' 34-.35 (Proceedings of Commiuee of the \'Vhole in Philadelphia, Pa .. 
July 30, 1968). Professor Effland's acknowledgement of tbe "in terrorem" effect of the Code\ 
elective share provisions finds funber expression in the comment following CPC § 2-20:! 
"Depending on tbe circumstan("es ir i~ ObYlOUS that tbis section will operate in the long run l" 

deuease substantially the number of elections. Tbis is hecause tbe statute will encourage anil 
provide a legal base for counseling of testators against schemes to disinherit the spouse.. .. 
UPe § 2-202, Comment. 

177. See lIPe § 2·202, Comment_ 
178_ Of the states which have enacted tbe llPC, Alaska, Colorado, Montana. f\ebr~~l:a. 

Nortb Dakota, and Ctab have adopted the augmented estate concept. In colorado~the spou~t' 
is. entitled 10 elect eng-hatt of the augmented estate. COL.o. REV. STAT. § i5-n- 01 (19j:~! 
Idabo has modifie t e augmented estale concept to reach onl)' quasi-community propel1\ 
See nOle 2 supra. 

179. As initially unveiled, the Code provided tbat a testator could select the localla\'o' t·: 
determine the meaning and legal effect of a disposition unless application of the selected Iou: 
law would be contraq' to the policy of the enacting state. lope § 2·602. It had been sugg('"~[pl 
lhat. under tbis prm·jsion, a testator could defeat the SPOllS("S elective share by selening [11< 
Jaw of a non-Code state to govern the I~gal effect of his ...... iH. Z;]rtman, An Illinois Crilique ojrht 
[.-niform Probate COOt', 1970 U.ll.L L.f. 413, 422. A 1975 editori;)l cb:mge to § 2-602 pl'O'i(k' 
{hat a testator rna} not nullify the elective s.hare prm·jsions of the Code by selenion of ~ 
contrary local law. 



:IIE AUGMENTED ESTATE CONCEPT 1013 

,lll' of death." 1M In anticipation of difficulties that might be encountered by 
: l bim of an invalid divorce, the Code provides that the phrase "surviving 
'1l11~e" excludes: 

1) a person who obtains or consents to a final decree or judgment of 
di\orce from (he decedent or an annulment of their marriage, whie-h 
decree or judgment is not recognized as valid in this state, unless they 
subsequently participate in a marriage ceremony purporting to marry each 
to the other, or subsequentlr live together as man and wife; 

2) a person who, foHO\ving a decree or judgment of divorce or 
annulment obtained by the decedent, panidpates in a marriage ceremony 
with a (hird person; or 

3) a person ",.ho was a party to a valid proceeding conduded by an 
order purporting to terminate all marital property rights. 181 

,)"linarill:, a decree of separation will not adversely affect the right of either 
'p1)USC to claim an eleclive share in the estate of the other. 182 1 f, hm.,"'ever, a 
.,"'pert)' settlement agreement accompanying the separation proceeding 
"" orporates a waiver by each spouse of all rights each has or mal' ha"e in the 
,'late of the other, the waiver bars the right to claim an elective share.'85 

Section 2-20 l(b) provides that the right of election of a surviving spouse 
· ,f a deceased nondorniciliary shall be governed "by the law of the decedent's 
t"micile at death." Thus, if decedent dies a domiciliary of State A., a 
·"m-Code state, leaving property in State B, a Code state, whether or not the 
·lercdent's surviving spouse would have an elective share in property having 
, ,illls in State B would depend entirely on the law of State A. The precise 
",nfines of this provision are unclear. The provision could substantiallr 
,ll<on currently accepted notions of the extra-territorial effect of state laws. 
I' IIdcr common-law principles, the law of the situs controls the devolution of 
".,,/ property.'!\4 Section 2-201 (b) appears to delegate this role to a foreign 
·',IIe. 1£ section 2-201 (b) was merely limited to assertions of a right of election 
HHkr foreign state law that provides an identical right of election to the 
',~IJl of election provided under the epc, the delegation would not be too 
d.mning. In such a case, the spouse of a deceased nondomiciliary could 
· t..illl the same rights in situs real property extended to the spouse of a 
t"'t'ascd domiciliary. If so construed, the statute would accomplish the 
· '"dator), purpose of forcing a unified election, and would not permit the 
'''.riving spouse to file an election at the situs without also filing at the 
· j"lllilile. lH5 

The section, however, does not expressly so limit its operation~ it 
i'",bably refers to any right of election provided by the law of the domicile 

1 .... 1) l'Pe: ~ 2-802(a). 
'''I Id. * 2-SU2(b). 
h'2. [d. § 2-B02(a). 
~ '1. Id. § 2-'20·L 
I'" In rt' Est,tlc or B:IITie, 240 Iowa 431, ·136, 35 N.W.2d 658,661 (1949); Merer ~'_ 
·":'I~. li:~ "-an. 124, 131,244 P.2d 1169. 1174 (1952); Jet Baller. ConfliCls of Law and 

;' '~'nr). Ii) r..1cGILL L.J. l, 34-35 (1964) (discusses the rule appro"ingl~'). Bul su R. \\'u~­
,:: II. Cmnlt;-';TAity 0:-'; nn: CO:-\J'UCT OF L-'l.ws 296-338 (1971) (critical re ... ·ielol.' of the situs 
: .. , 
i .. ', . If lhe sur\"i~'itlg spouse claims under tile will in the domiciliar)' state, he or she rna}' 
. d.olll a share against the ","·ill in the situs state. Brooks \'. Carson, 166 Kan. 19·t, 197,200 
.' ~ :.! . ..;(), 2H:~ {194B). Sce aLS(} Scoles, Conflict of Laws and Eit'clions In Administration of Deadt'tW' 

I,·."". 3u 1",. LJ. 293, 296-97 (1955). 
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whether or not the domiciliary state has enacted the epe. If so construed,., 
numher of unresolved questions remain. For example, is it only the riglll [, 
elect as distinguished from the amount of the election share that the law I,; 

the domicile controls? Thus, if State X, the domiciliary state and a non-Cod, 
state, grants a right of election in an amount equal to one-half if no iSMlt 

survives, but the law of State Y. the situs state and a Code state, limits 1111 

election of spouses of deceased domiciliaries to one-third l\'hcther or Ilo; 

issue survives, does the surviving spouse have a right to elect one~haH 01 

one-third of State l' real property? Because the domiciliary state has tht 
most significant interest in determining the amount of prmection to b( 
afforded the surviving spouse, its laws should control both the right and II>< 
amount of the election, and section 2-20 I (b) should be construed to mean 
that both the right and the amount of the elective share in property in a Cod f 

state is governed by the law of the domicile. 

Permitting the law of the domicile to control both the right and tht 
amount of the election at the situs can have serious ad\-erse effects on botl: 
the law of conveyancing at the situs and on the public policies of the situ> 
state. For example, suppose State X, the domiciliary state but a non-Cock 
state, grants a right of election against the will that extends to real proper\l 
owned at any time during the marriage even though not owned at death.'>' 
State l', the situs state and a Code state, has abolished dower and its statu ton 
equivalents. If the law of State X controls the right and amount of election, i, 
affects the marketability of realty in State Y. Arguably purchasers in State l" 
would be required to know the laws of State X in order to take marketable 
title. Title searches and the policy of the unrestricted right to alienat' 

. property would be adversely affected. This particular criticism would be 
ameliorated if section 2-20 I (b) were construed to limit the reach of the 
domiciliary state's law to real property in the decedent's probate estate 
While this construction might limit the adverse effect of the statute on into 
rrivos conveyances, it is a construction not readily gleaned from the wonh 
employed in the statute. m Similarly, if the laws of the domicile permitted til, 
surviving spouse to reach inter vivos transfers not othen-vlse brought into ,hI' 
augmented estate under section 2-202, the policy of protecting donees in tI..­
situs state could be undermined, Finally, !low does one determine if tht 
domiciliary state grants an "elective share"? Is that phrase a phrase of an: 

186, E,g., low., CODE § 633,238(1) (1975). 
187. Professor Scoles argues, "\\'hile [he purchasing public should be protected by (h('I' 

reliance upon the law of the situs, no need exists. in [-iligation aClllally occurring dUTw,. 
administration of the estate, fOT looking only to the law of the situs. ." Scoles, Confli(f" 
Laws and Elections in Administration of Decedents' Esta~", 30 11\D. LJ. 293, 297 (1955). H, 
concludes, 

In all of the conflict of la'ws problems concerning elecrions in decedents' estates. _ 
there appears to be a need for a single standard against which to medsure benefits 
and elections. It should be recognized that local Jaw prm-isions for protection of 
persons interested in estates art' drawn with an eye to a single system of law. The 
policies underlying the protccti,'c prm·isions should not be destro~·ed or unduly 
enlarged because the property may be found in different places _. . While 
regularit)· of title to real property is important so far ~s third panies are concerued, 
there seems little reason \\·hr the coun~ of thl;' situs should not defer to the domicile 
in litigation .... ithin the estate. 

ld. at 310, 
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\Iore likely, section 2-20 I (b) will be construed as if the statute had provided 
(,!ccti'i:e share or similar statutory riglu," 

Section 2-202, the heart of the augmented estate concept, defines the 
",~mented estate against which the right of election is to be measured. In 
:rafting the provision, the Commissioners recognized that the probate 
·'JOcess is no longer the exclusive domain of \vealth transmission and that 
:"ustantial property interests may pass to others on decedent's death wholly 
,utside of the probate estate. Accordingly, the fund against which th~ 

,!cctive share is measured is defined to include not only assets of the probate 
[",{ale but also certain lifetime transfers determined to be common testa men­
wy substitutes, which if excluded from the augmented estate could be 
","played to defeat the spouse's legitimate claims. Conversely, the Commis­
"oners sought to minimize the adverse impact of an election on decedent's 
estate plan and to eliminate perceived inequities resulting from the spouse 
possibly receiving "too much" property-in particular, property acquired 
irom the decedent. Accordingly, the augmented estate is defined to include 
:hree distinct elements, namely, probate property, gratuitous lifetime trans­
fer< to persons other than the surviving spouse, and property of the spouse 
derived from the decedent. Graphically, the augmented estate is computed 
," follows: 

COMPUTISG THE AUGMENTED ESTATE 

CROSS PROBATE ESTATE 

LESS: 
1. Funeral and Administration Expenses 
2. Homestead Allowance las 

3. Family Allowance189 

4. Exempt Propertyl90 
5. Enforceable Claims l91 (onlinrw! 

I RR. The :-.un·i\·ing spouse of a deceast-d domiciliary is entitled to a S5000 homeslcad 
.d!llwance "'hich is exempt f!"Om, and has pri01'it~, over, claims which are filed against the 
I .. {atf'. The aHO\\'ance pa)'able to the spouse is in addition to an)' share passing {Q the spouse by 
Ii ill, imest.lCr or elecli"e share, UPC § 2-401. The homestead allowance under tne Code 
,hltlltd not bt, confust'd with the home.Head currentl}' provided by the laws of many states. in 
lhcdent's residence and a designated amount of land. For a digest of \'arious homestead 
'{.!{utes see 2 \\'1 US, EsT. & TR. (P.H.) 1 2734 (1976). 

189. The sUr\'iving spouse is entitled to a reasonable maintenance aUowance during the 
period of estate administration, Tbe allowance rna)' not extend beyond one year if the estate is 
lIl'ldequate to pa)' the aUowed claims. The allowance may be paid periodically or in a lump 
"um. It has prioril~' over all claims other than the homestead atlo\\-·ance. The family allowance 
1\ in addition to rhe homeslead allowance and exempt property and is not chargeable to an)' 
,h.lre passing to the spouse by will, intestacy or election. The spouse's death during' the 
,t-rllllinistration of the estate tcrminates his or her rights to any unpaid allowance. UPC § 2·403. 

190. In addition to the .$5000 homestead allo ..... ance, the 5urvi\'ing spouse of a deceased 
d"IJllliciliary is entitled "(rom the estate to value not exceeding $.3500 in excess of any security 
ill!t.·rests tberf'"in in household furniture, automobiles, furnishings, appliances and personal 
("ffecls.'· !d. ~ 2-402. 

IHI. The meaning of the phrase "enforceable daims" is unclear and is undefined b~' lbe 
(.~Jdc. If the- phrase is limited to daims as ddiued in § 1·201(4) of the UPC. it excludes estate 
.ll]d inheriltltlrC taxes. If the phras(' is intended LO be defined as in § 1-201 (4:1, it is redundant 
1'1 'icp<trately sublr<lct funeral and administration expenses from The estate in computing the 
tll'l t':-.tate since these expenses are by definition included in chlims under § 1-201(4). It is 
i<tHIMble that the phrase H'fcrs to claims .as defined in § 1-201(-1-) which are not wrred by 
"per,ltion of tht' non-(bim~ stawte, § 3-803 of [he L'PC, and have otherwise heen allowed h~' 
lht.· p'crsonal rep]"e~entalive or the court. 
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EQUALS: NET PROBATE ESTATE 

PLUS TRANSFERS TO DONEES OTHER THAN SPOUSE: 
1. Transfers with a retained life estate l94 

2. Rcvocable transfers193 

3. Joint tenancies with right of survivorship192 

4. Transfers to a donee in excess of $3,000 in each of the two year\ 
preceding decedent's death l95 

PLUS SPOUSE'S PROPERTY: 
1, Spouse's property owned at decedent's death to the extent derived from 

the decedent other than by testate or intestate succession l96 

2. Propert~· transferred by the spouse during the marriage to donees, mher 
than the decedent, to the extent such property is derived from Ihe 
decedent and would have been in the spouse's aukmented estate if he or 
she had predeceased the decedent. 197 

EQUALS: AUGMENTED ESTATE 

A Probate Estate 
The sLarting point in computing the augmented estate is the "estate," 

Section 1-20 I (II) defines the word "estate" to include decedent's property 
"as originally constituted and as it exists from time to time during adminis­
tration," Property is defined by section 1-20 I (33) to include both "real and 
personal property or any interest therein and means anything that may be 
the subject of ownership." It is probably intended that all of decedent's 
property, wherever situated, be taken into account in computing this first 
element in the augmented estate.'9' Certainly the underlying policy favoring 
a unified administration of a decedent's estate dictates that the domiciliar), 
state fix the share of the surviving spouse by reference to all of decedent's 
property wherever located, This construction accords with the underlying 
policies expressed by section 2-20 I (b), which looks to the law of the domicile 
to fix the elective right. On the other hand, given the current state of the law 
with respect to the extra-territorial effect of probate court decrees, unless all 

Section 3·803 operates on claims that arose prior to decedent's death or arose at or aftc-T 
decedent's death. Claims that arose prior to decedent's death if not eadier barred by other 
statutes of limitation are barred if not presented within four months of the date of tilt' 

publication of tbe notice to creditors under § 3-801 or within three years of decedent's dealh 
in tbe absence of such notice. UPC § 3-803(a). Claims arising under a contract with the 
personal representative that arose at or after decedent's death arc barred if not presented 
within four momhs after the personal representative's performance. fa. § 3-803(b). Olhn 
claims arising at or after the decedent's death are barred if not presented within fOUT monthl 
after the claim arises. fa. § 3-803(b). 

192. [d. § 2-202(1)(;). 
193. [d. § 2-202(1)(;;). 
194. [d. § 2-202(1)(;;;). 
195. ld. § 2·202(1)(iv). 
196. ld. § 2-202(2). 
197. ld. 
198. If ~o intended, this also represents a departure from prior norms. Where the local 1.a'1 

refers to decedent's "estate," the estate is limited to real and tangible personal property with ill 
the domiciliar], stale and tangible personal property wherever located. Out-of-Slate re.i! 
property is excluded from the domiciliary probate estate. In Bankers Trust Co. v. Greim:~, 11(1 
Conn. 36, 147 A. 290 (1929), the Connecticut Supreme Court, construing its local eledi(,n 
statute, he!{1 lIlat out-of·state real property ""as excluded from the measurement of Ih~ 
spouse's forced share on the theory tbat the taw of the situs of real property controlled II' 
distribution. Id. at 46,147 A. at 293; accord. In rt Bassford's \Vill, 127 N.Y.S.2d 653 (Sur. (I. 
1953). As construed in this Artide [he Uniform Probate Code rejects lhis position. 
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,:,IIes enacted provisions similar to section 2-20 I (b), it may be difficult if not 
mpossible for the domiciliary state to reach situs state assets.],:}g 

If "estate" encompasses all of decedent's property where,'er situated 
,lid the Code has no extra-territorial reach, the spouse's claim to contribu­
~:on from situs assets passing to persons outside of the domiciliary's coun 
jurisdiction goes unsatisfied; the spouse cannot shift the contribution liabili· 
~, 10 athers.200 In other words, the spouse has no greater claim to contribu­
"on from persons subject to the jurisdiction of the courts of the domiciliary 
<tate than the spouse would have had if the situs assets were excluded from 
[he augmented estate. The spouse could reach the elective share in the situs 
J~sets only to the extent the courts at the situs have jurisdiction to enforce the 
dective right. Thus, if the augmented estate consists of property in State A, 
[he domiciliary state and a Code state, passing to Yand valued at $300,000, 
.tnd property in State Z, a non-Code state, passing to P and also valued at 
$:100,000 and Pis ngt subject to the jurisdiction of the courts of State A, the 
dective share of $200,000 will only be satisfied to the extent of $100,000 
p.lyable by Y. This contribution equals what the elective share would have 
been if State Z property had been excluded from the augmented estate. 

If situs assets included in the augmented estate pass to persons over 
whom the courts of the domiciliary state have jurisdiction, and if "estate" as 
,,,ed in section 2-202 is construed by the domiciliary courts to include situs 
""cts, the recipients shall take account of the value of the situs assets in 
mmputing the amount of their contribution. Under section 2-207(b) of the 
ppe, the amount of contribution due to the spouse, if any, from each 
lecipient of property included in the augmented estate is paid from proper-

199. In \Vekh v. Trustees of the Roben A. \"'clch Foundation, 465 S.\V.2d 195 {Tex. Civ. 
\pp. 19i1), decedent, a South Carolina domiciliary, died testate. Her will 'was duly admitted 
'II probate in South Carolina. Under her will, decedent bequeathed the residue of her estate, 
III' luding Texas real propert~·, to the trustees named in her predeceased brother's willlO hold 
.1' Iwrt orlhe charitable trust thereunder. !d. at 19i. In a South Carolina will construction 
j"o({'t'ding to which the Texas trustees ""cre panics the COUrt held thal [he will did not 
.!dl"{IU<ltet)' incorporate by reference tbe chariLable trust neated under the brother"s will and 
II,t, residue pas~ed by intestacy. South Carolina Nat'l Bank v. Copeland, 248 S.C. 203, 149 
"i F..2d 615 (1966). The trustees, who lost in South Carolina, then initiated an action in Texas 
~o determine whether title to the Texas real property passed to them under decedent's witl. 
l"hl' trial coun ruled in lhe trust{'e~' fa\'or finding that under Texas law there had been a valid 
'fH(Jrporarion by referencf'. 465 S.\·V.2d at 197. Appellants at(acked this judgment on the 
,:.r1llillds of res judicata and full faith and credit arguing that the trustees who were panics to 
Ih('" South Carolina proceeding were bound b)' the South Carolina decree. [d. In affirming the 
ill,,1 {'oun decree, the Texas appellate coun reiterated that as respects real propertr the law of 
lhC' situs controls its desornl. ld. at 198~99. Furtbermore. the faCI. that tbe trus.tees had 
I'tfllmenced the South C;;rrolina pnxceding ;;rnd lost was iITelc\'am since the Texas couns had 
nllnsive subject matter jurisdiction lO adjudicate disputed rights in Texas real property and 
Ih~' SOlHn Carolina jUflgment was not cmitled to full hrith and credil in Texas. /d. The 
~ilLM!ion i.s no hener than if the p~rties domkill'd al the silU~ were not ptlTlies to lhl' 
!J'.'Kt'cclings in the domiCiliar} juri<.uinion adjudiGtling rights to situs property. The (Ourt in 
L~rf,h relif'd on Cl.ark>t' v. Clarke, 178 U.S. 186 (1900), wherein the SUpl·cm.e Court noted that 
:f.1 judgment affecting situ:>;. real property ""as first f'nt~red in (he dumicilial'Y jurisdiction and 
"Il h judgmen! was bindirlg ill the sitLls, the right of the situs state to regulate the tr;;rnsmissinn 
.,1 t· ... al cstate within its l>oc)n1crs \\'ould be opelative "onl)' s.o long;ls there does nl)( exist in a 
r, 'r,·i~n jurisdirtion a judgment or dl'U"f"c which inlcgal eHen ha~ ('hanged tilt" la",' of the silUs 
,,! d\(· T-cal f'~tate," id .• lt 191,.a pmj1ositioll \\'hidl the conn expn:s.~lr n:jeLtt'(L 465 S.W.2d at 
l'l"i.~~!l; (f. Durft-e \'. Duke, :n5 'C.S. 106, 116 (1963) (if situs of prnpen~' is disputed .111d full~ 
I I,).';;\l ... rl by ~11l of the illterl'Sted parties th(:! judgment is binding and lhe silOS is:me m.q Hut be 
1"huF;;Ue:ri in another jurisdiction). 

~nn. ."-"1' l'pe § 2·207(h). 
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ty in the augmented estate but is computed by reference to the value of "Ii 
propert), in the augmented estate received by the recipient. Payment nerd 
not necessarily be made from the situs propeny itself. Thus, if the au~. 
mented estate consists of propeny in State D, the domiciliary state and" 
Code state, passing to H and valued at $200,000, and property in State I.. a 
non-Code state, valued at $400,000 and also passing to H, the augmentc,1 

, estate equals $600,000 and the elective share equals $200,000. The COUrts 01 
State D could direct H, who is subject to their in personam jurisdiction, In 

satisfy the elective share in full by transfering State D property to the spOUse 
in satisfaction of the elective share. As an alternative, the court might order 
H to transfer both State D and State L propeny to the spouse. However, to 
the extent a court in State D orders H to satisfy the elective share with Stale 
L property, the enforceability of that order in State L is open to conjecture 
because State D courts may lack subject matter jurisdiction to render an 
enforceable order with respect to State L real propeny. 

If the State D court rendered a money judgment against H in th .. 
spouse's favor in the amount of $200,000, then the spouse might enforce the 
money judgment in State L and that state's court might enforce the order 
without going behind the face of the order to determine its validity. It can be 
argued, however, that an order of this type is improper under seclion 
2-205(d) of the UPC, which requires the court to order payment of tbe 
elective share "from the assets of the augmented net [sic) estate." Further· 
more, it is implicit in section 2-207(c) of the UPC, which authorizes" 
recipient to satisfy any contribution liability with the property in the aug· 
mented estate passing to the recipient, that the recipient is not liable for 
contribution out of assets in his or her personal estate excluded from the 
augmented estate. 

In light of the preceding discussion, it appears that an individual who is 
intent on disinheriting his or her spouse in some cases may do so b) 
removing his property from a Code jurisdiction to a non-Code jurisdiction 
with the effect of placing the property out of the spouse's reach. Under 
current prevailing theories relating to the extra-territorial effect of probate 
decrees, the only practical safeguard for the spouse would be nationwide 
enactment of the Code. Even then, the spouse would not be protected 
against transfers of property to a foreign country. 

B. Donee Transfers in General 
Section 2-202(1) specifies four nontestamentary transfers to donees 

(other than the decedent's spouse) that are added to the net probate estate in 
computing the augmented estate. In the case of transfers with a retained life 
estate, revocable transfer's, and joint tenancies, the provisions reflect a 
determination that the spouse's rights should not be adversely affected bl 
transfers in which the decedent retains substantial economic enjoyment for 
life. 

Each captured nontestamentary transfer must have been made "during 
marriage." As the comments to this section note, "[T]his makes it possible for 
a person to provide for children by a prior marriage. . . without concern 
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.hat such provisions will be upset by later rnarriage."201 Hm,\'ever, this is only 
[["ue if the phrase, "during marriage," as used in the statute, is construed to 
mean "during marriage to the person '''''ho is the decedent's surviving 
~pouse."2D:! Othen\:ise, the surviving spouse of a second marriage might be 
"ule to reach transfers described in section 2-202( I) during decedent's first 
Inarnage. 

Section 2-202(1) is intended to include only gratuitous transfers to 
donees (other than the surviving spouse) in the augmented estate. If 
decedent received adequate and full consideration in money or money's 
,,'orth for a transfer described in subdivisions (i) through (iv) of section 
~-202(l), the transfer is excluded from the augmented estate. If the dece­
dent received consideration in money or money's worth which was less than 
adequate and full, it is unclear whether the value of the entire transfer or 
only the excess between its value and the consideraton received is brought 
into the augmented estate, The operative statutory language is "[tlhe value 
of property, , , to the extent that the decedent did not receive adequate and 
full consideration in money or money's worth."'"' If decedent received some 
consideration in money or money's worth but less than adequate and full 
consideration in money or money's worth, the better construction (and the 
one that is in accord with the policy of the CPC) would limit the inclusion in 
the augmented e,tate to the excess since only to that extenl has the probate 
estate been depleted to the detriment of the surviving spouse.'N For 
example, if 0 establishes a $200,000 revocable trust in consideration for the 
receipt of the $200,000, O's personal estate is not depleted and the revocable 
transfer is not captured into the augmented estate. Since the $200,000 
received finds its way into O's probate estate, it is brought into the aug­
mented estate and subject to the elective share. On the other hand, if 0 
received only $100,000 for the transfer, which finds its way into O's probate 
estate, the spouse receives full protection only if $100,000 of the revocable 
trust is captured into the augmented estate under section 2-202( I) (ii). The 
problem, however, is somewhat compounded by the valuation rules. 

Section 2-202(1) provide, that "property is valued as of decedent's 
death except that property given irrevocably to a donee during lifetime of 
the decedent is valued at the date the donee came into possession or 
enjoyment if that occurs first," No provision is made for the valuation of the 
consideration received if it was less than adequate and full consideration in 
money or moner's worth. and the transfer is partially captured into the 
augmented estate. For example, if decedent, during marriage, establishes a 

201. ld. § 2-20'2. Comment. 
202. ld. § 2-202( I). Both Colorado and Kebraska in enacting the Code amended -epe § 

2·202(1) to reach (ramfers during det:edenfs marriage to the sun-iving spouse. COLO. Rn". 
STAT. § 15-11-202 (1973); Nt:R Rn STAT. § 30-2314 (1975). 

203. UPC § 2-202(J) (C"mphasis added). . 
204. The ran tbat the consideration rccei'ed in mone>' or money's wonh is less than 

adequate and full sbould nQt be nmdusiye that the excess in ,·",Iue is included in {he 
augmented estale if the tramfer is one of Ihm(' described in § 2-202(l}. Since the Code is 
intended to reach gratuilous transfer, the language employed should nOl b(" used III trap 
tr;msfcrs ..... hich wen.' rmHlt: in the- ordinary ("ours<- of business free of donative intc..'nt at eithe-r 
;, hargain price 01" a~ a n.'~utt of a "had deal." Cf. Tn:,l ... Reg. $i 25.2'512-.H (1938). Courts are 
;'ppropTialcly t..'gUlpped to oversee ll"amkrs fot some comidf'r.uiol1 intended to mask their 
l!;raluitous Ilalurc. 
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$200,000 re"oeable trust consisting of securities and recei,'es $100,000 or 
securities in consideration for the transfer, and at decedent's death both tht-

trust corpus and consideration received have doubled in value, is the trllS! 

included in the augmented estate valued at $300,000, (the value of the trust 
at decedent'> death, $400,000, less $ I 00,000, the consideration received) 0' 

is the trust included in the augmented estate valued at $200,000 (the value of 
the trust at decedent's death, $400,000, less $200,000, the value of the 
consideration received as of decedent's death)? 

Under the first alternative, and assuming no other facts, the augmented 
estate would equal $500,000 (the sum of the consideration recei,'ed included 
in decedent's probate estate and valued at $200,000 at decedent's death and 
the $300,000 attributable to the captured revocable trust), the elective share 
would equal $ 166,667, the donee's contribution fraction would be three­
fihhs, and the donee would receive $300,001 from the trust after $99,999 
was distributed therefrom in partial satisfaction of the elective share, Un­
der the second alternative, the augmented estate would equal $400,000 
(the sum of (he considera£ion received included in decedent's probate 
estate and valued as of decedent's death and $200,000 attributable to the 
captured revocable trust), the eleClive share would equal $133,333, the 
donee's contribution fraction would be one-half, and the donee would 
receive $333,333 from the trust after $66,667 was distributed therefrom in 
partial satisfaction of the elective share. Under this alternative, the spouse 
loses a one-third interest in the $100,000 of appreciation that accrued on 
the consideration received. On the other hand, if the policy behind includ­
ing certain nontestamentary transfers in the augmented estate is to place 
the surviving spouse in as closely an identical position as he or she would 
ha\'e been in if no transfer had been made, the second alternative should 
be preferred. This requires that both the captured property and the 
consideration received be valued as of decedent's death. The spouse then 
benefits from appreciation on the transferred property but does not bene­
fit from the appreciation on the consideration, which would not have 
accrued to the estate if no transfer had been made?"; 

The adequate and full consideration in money or money's worth 
language raises the further question of what form the consideration may 
take other than cash or property. Suppose that within one year of decedent', 
death, decedent paid $200,000 to X in satisfaction of a tort claims judgment 
X held against the decedent. The payment was made' in compromise of a 
pending lawsuit. Economically, there has been no depletion of the estate to 

the spouse's detriment by payment of X's $200,000 claim, If decedent had 
died just before the payment of the claim, the spouse's elective share would 
have been computed against the value of the probate estate less X's claim. If 

205. Section 2043 of the Inremal Re,,'("nue Code of 1954. which addresses a similar 
problem with I"espen to lifetime transfers to be included in the gross estate for federal estalt' 

tax purposes and wbich some courts might view as an appmpriate source for construcriO[I, 
provides that ,he consideration received for ~ transfer shall be taken into account at its value at 
the time of receipt. Treaj, Reg. § 20.20·1.3-1 (a) (1958). Under the line of re~soning followed b}' 
the Internal Re .... enue Cooe, the donee loses the beneiit of the appreciation attributable to the 
partIal consideration which was paid for the transfer. Su Treas. Reg. § 20.ZIJ43·I(a) (1958). 
SeClion 2043. therefore. incorpora{~ a policy of highly questionable fairness. 
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,kcedent pays the claim and then dies, the estate is already diminished by the 
.InlOU1H of the claim, but the value of the augmented estate is unaffected. 
Tbus, the release of liability is consideration in money or money's worth. 

By way of further example, suppose that pursuant to a property 
,ettlement agreement decedent transferred $200,000 to a trust for the 
,upport of decedent's first spouse and minor children in complete discharge 
of decedent's future support obligations. The trust was revocable by the 
decedent acting in conjunction \, .... ith the first spouse, Is the transfer included 
in the augmented estate? If the trust was created prior to decedent's di"on.:e 
from the first spouse, the trust would be excluded from the augmented 
estate if "during marriage" as used in section 2-202(1) means "dming 
marriage to the survivng spouse." If "during marriage" as used in section 
2-202(1) means "during any marriage," the trust could be included in the 
Jugmented estate because it is a transfer to donees who are not the surviving 
spouse, unless (I) under the terms ofthe property settlement agreement the 
consent of the first spouse to the transfer is binding on any future spollse,'206 
or (2) the transfer is deemed to be for adequate and full consideration in 
money or money's worth. Is the release of the support right adequate and 
full consideration in money or money's worth? If the support right equals 
5200,000, there has been no additional economic depletion of the estate 
sinee, if decedent had lived to fully discharge the obligation, the estate would 
have been depleted by $200,000 at the time of the decedent's death. A 
substantial body of federal tax litigation recognizes that a transfer in 
consideration for the release of support rights can be a transfer for adequate 
and full consideration in money or money's worth.'o, The more difficult 
'I"estion is whether the amount of the support right released equals or 
differs from the amount of the transfer. In federal tax litigation, where 
similar issues arise, at least one court has held that the value of the support 
lights released and the amount of the transferred property are not pre­
sumptively equal.'os Factors relevant in measuring the value of support 
rights include the transferor's annual income, expectations of the parties 
and the parties' accustomed style of living.209 

Transfers in consideration of the release of marital rights in the 
Iransferor's estate present additional difficulties under the UPe, Under the 
Internal Revenue Code, the release of marital rights such as dower or 
<urtesy, or of a statutory estate in lieu thereof, is not considered to any extent 
(ullsideration in money or money's worth.210 The purpose of this provision 
" to avoid intersi:lOusal transfers that could have the effect of defeating the 

'lOG. Professor EfOand h.as ~ugge~led that "if a husband wi!>hcs to establish a re...oc<lble 
h~ill~ rrust and bis ""'ife at the time cons.t'nlS to dIe transfer, and if the wife dies <lnd the 
It ,lihleror subsequently remanies, the sccond SpOu~f' could not include the trust .... SSCb <lS pan 
"f lllc:: augmented estate." EWand, Rights of the SrHl.:iving 5ptJust and ClJiJdrt'n, in U:-.I FOR\1 

hlH\,YH COUE PR.-KTIU M.-\~l'AL ,t5, 4f1·49 (1972) (emphasis added). Professor EHbmJ 
1\'IlIrlc::S that "during marriagc::" means "'Juring an)' marriage." Othcr",i_~e the tr.ansfer would 
11(, 4·:-.;duded from the' augmented estate beClIJs.e it (KCUrS prior to dtxcdent's malTiagc 10 titt" 

~lIn'i~'illg SPOllSC'. 
'2117. See, t,g., Rcv. Rul. 68·379, 19(j8-2 CR. 414. 
~1I~. llnited St;t(es \'. Past, 347 F.2d ';. 12 (9th Cir. 19G:'l). 
~iI~t. See E.T. (9, 194:6·:1 Cr.. 16t3, wptnrdrd'fJ), Rev. RuL()8·:n9, 196R·2 C.B. 414. Saallo 

" l.U\',';>·;IlLS, R KRAMER &: J. McCOl{o. FW1.RAL Es:r .. I;TI...I,:"D GWl' TMi.ES § 14. i (3d cd. 1974). 
tlO. I.R.C. § 2043(b). 
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federal estate tax. Since section 2-202(1) of the UPC applies solely,,, 
transfers [Q persons other than the surviving spouse, this policy should nOt 

be used to construe the epc. However, the issue of whether the relinquish. 
ment of marital rights in the transferor's estate is consideration in mone" 01 

money's worth can still be present. Suppose Hand W decide to dh'orce'. 1\' 
will thereafter marry H-2. W has a personal estate of $1,000,000 and 
pursuant to the terms of a property settlement agreement between Hand 
W, W transfers $300,000 into an inler vivos trust primarily for H's benefit, 
re\'Dcable only on the joint consent of Hand W. H releases all marital righi, 
in W's estate. If the transfer in trust is made between W's marriages, the 
transfer is excluded from the augmented estate because section 2-202( I) 
reaches only transfers "during marriage." If the "during marriage" require. 
ment means "during marriage to the surviving spouse," the transfer is 
excluded if it occurs before W marries H-2, whether W makes the transfer 
before the divorce or between marriages. If during marriage means during 
any marriage," 1 the transfer in trust for H's benefit could be included in the 
augmented estate under section 2-202(1), which captures transfers to 
donees, except the surviving spouse, if it precedes the divorce unless the 
transfer was for adequate and full consideration in money or money's worth, 
or H's release was binding on H-2. Under accepted estate tax analysis, the 
release of H's marital rights would not be consideration in money or money's 
worth. However, it is submitted that the release of marital rights in this case 
should be considered adequate and full consideration in money or money's 
worth. The general policy behind the statute is to reach only gratuitous 
lifetime transfers that have the effect of defeating the share of a surviving 
spouse and might otherwise pass to the spouse as part of the decedent', 
probate estate. In the divorce context, it strains the imagination to consider 
interspousal transfers as gratuitous. Furthermore, in our hypothetical the 
tramfer more likely enhances the rights of H-2, who might not have been 
legally able to marry W unless the prior marriage was terminated. 

Each of the subdivisions (i) through (iv) of section 2-202(1) of the upe 
refers to transfers by the decedent. Whether a tramfei' includes property 
passing to donees other than the surviving spouse as a result of an exercised 
or unexercised power of appointment granted to the decedent by another, 
or a retained special power of appointment not exercisable in decedent's 
favor, is unclear. Section 2-202(2)(i) refers specifically to exercised general 
and special powers in favor of the surviving spouse when determining the 
value of transfers to the surviving spouse included in the augmented estate. 
Under accepted statutory construction techniques, the omissions of any 
reference to powers in section 2-202(1), coupled with an express reference 
in section 2-202(2}, suggests that the Commissioners intended to exclude 
powers from the reach of section 2-202(1). This intent may be supported b) 
the paucity of cases suggesting the use of powers as a disinheriting device,"" 

211. Su note 206 supra. 
212. }Iost of the statutory schemes that address the 5UTVt\'ing spouse's rights in inter [lit'''H 

transfers do not specifically address powers of appointment. 20 PA. C01\S STAT. A:\~ ~ 
61 Il(a) (Purdon 1975), treats .1S a testamentary disposition subject to the spouse's right ot 
eleCtion a conveyance of a.iseLS by a person Wf10 retams a teswmentary po ..... er of ;{ppointm~1l1. 
),iacDonald's pl"Oposed family maintenance legislation defines bo!1l '"estate"' and '"tr;:msfer" III 
include certain powers of appointment" MACDoNALD, supra note 76, iH 303-05: 
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!"we\'er, to the extent decedent created a presently exercisable general 
"I,(cr in himself, the appointive fund '''''Quld dearly come within the 
"gmented estate under section 2-202( I )(ii) as a revocable transfer. It is 
.ndear whether a retained testamentary general power , .... 'ould capture the 
ppointive assets into the augmented estate. As a matter of policy it should, 
,ithough there is no clear statutory peg to suppOrt the inclusion. 

C. Retained Life Estate 
Cnder section 2-202(1)(i), the augmented estate includes an)' transfer 

luring marriage to persons other than the surviving spouse "under which 
'he decedent retained at the time of his death the possession or enjoyment of, 
.,r the right to income from, the property," to the extent decedent did not 
receive adequate and full consideration in money or money's worth for the 
:ransfer. Transfers under which decedent retained at death the possession 
." enjoyment of the transferred property or the right to the income 
,herefrom are appropriate inclusions in the augmented estate. The remain­
derman must await the deceased transferor's death for his interest to 
hecome possessory, a situation no different than if the decedent had 
"'rained the transferred property in his probate estate and bequeathed it to 
Ihe remainderman in his will. The language "possession or enjoyment of, or 
the right to income from, the property" tracks the language of section 
:036(a)(l) of the Internal Revenue Code of 1954, and it is likely to receive a 
\imilar interpretation. ~13 

The obvious design of section 2-202( I )(i) is to capture into the aug­
mented estate property transferred by a person who retains a life estate in 
Ihe transferred property. Thus, if during marriage H transfers $100,000 in 
Ilust to pay the income to H for his life and upon H's death to pay the corpus 
to Child A, and H receives no consideration in money or money's worth for 
Ihe transfer, the trust, valued at H's death, will be included in the aug­
mented estate. 

A closer comparison of the provisions of section 2-202(1 )(i) of the UPC 
,md section 2036(a)( 1) of the Internal Revenue Code illustrates some poten­
lially significant differences. If, as provided by the UPC, decedent's posses­
;ion or enjoyment of the transferred property, or the right to the income 
,hcrefrom, must be retained at the time of the decedent's death, the spouse's 
tights could easily be circumvented by providing in the instrument of 
uansfer that decedent's rights terminate before death. For example, sup­
pose decedent transfers property in trust and retains the right to quarterly 
installments of income to terminate in the quarter immediately preceding 
decedent's death. The trust further provides that income which accrues 
between the last payment date prior to decedent's death and decedent's 
·kath shall be paid to the remainderman. In this case, decedent's rights are 
lJut retained at death. Rather, decedent's rights terminate before death. 
l.iterally, section 2-202(1)(i) of the UPC is inapplicable. Under. section 

'l13. Under § 2209(aJ of the Tax Rdonn Act of 1976 amending I.R.C. § 20.'56, a retention 
\"oting rights over stock transferred in trust is. treated as (he retention of the enjo;'ment of 

to tr.msferred stock, raising the question whether a similar rule sbould appl)' undt.'r L-pe § 
·!1)2(1)(i). Cf. V"ited State< ". By,um, 408 U.S. 125 (1972). 
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2036(a){ I) of the Internal Revenue Code, this potential tax avoidan,,· 
conveyance is defeated by statutory language that captures into decedcm\ 
gross estate a right retained at the time of the transfer not only for life bu, 
also "for any period not ascertainable without reference to his death: 
Arguably the avoidance potential suggested above may be averted b\ 
construing the remainderman's interest (IS taking effect immediatel~ 
aher the last income payment to the grantor; it is thus captured into the 
augmented estate under section 2-202(iv), which reaches transfers within 
two years of death. Since section 2-202{l)(i) of the UPC reaches transfer. 
with a retained right to income at the time of death, it should capture 
transfers under which the decedent has retained the right to income for 4 

term certain if decedent dies before the end of the term. 

Suppose during marriage decedent transfers property in trust and 
directs that the income shalI be paid to his minor children for their suppor!, 
and the decedent dies during the period of minority. Does the trust fall into 
the augmented estate under section 2-202(I)(i)? This depends on whether 
decedent retained at death the right to the income from the transferred 
property by virtue of the fact that the trust income is used to discharge 
decedent's support obligation. This question has been litigated in a number 
of federal tax cases where the issue is relevant to the inclusion of the trus! 
under similar language in section 2036(a)( I) of the Internal Revenue Code. 
The Internal Revenue Service takes the position that the right to income is 
retained to the extent the income is to be applied towards the discharge of 
the decedent's legal obligations, including the obligation to support!" Th, 
courts arc in full agreement with the Service so long as the transferor can 
compel the trustee to use the trust income for his or her dependent .. 
support.'" On the other hand, if the trustees have discretion whether or no' 
to apply trust income to the support of the transferor's dependents and the 
transferor cannot compel payment to the dependents for support the trusti; 
excluded from the gross estate.''' If the support obligation is discharged b\ 
less than all of the income of the trust, onl), a corresponding proportion will 
be included in the transferor's gross estate and the burden of proof is upon 
(he estate.217 

The judicial gloss applied to section 2036(a)(l) of the Internal Revenue 
Code appears similarly applicable to section 2-202{J )(i) of the UPC. If thf 
trust income discharges the transferor's legal support obligation, economi­
cally the position of the transferor's estate has not been changed by thf 
creation of the trust, Assuming the trust had not been created, the income of 
the transferred property would have been used directly by the transferor '" 

2l4. Treas. Reg. § 20.203Q·] (b)(2) (1960). 
215. Su. I'.g., Richards v. Commissioner, :l75 F.2d 997,999 (10th Cir. 1967); First KII'! 

Bank v. Vnited States, 211 F. Supp. 403, 405-06 (~LD. Ala. 1962). 
216. See. e.g., Commissioner ..... Douglass Estate, 143 F.2'd 961, 963 (3d Cir. 1944); Jad f 

Chrysler v. Commissioner, 44 T.e. 53, 61-62 {1965), r.ev'd on ,,!her grounds sub nom. Estatt'd 
Chrrsler v. Commissioner, 361 F.2d 508 (2d Cir. 1966). If the transferor is the trustee of ,1 

disc.:rerionary support trust, [he trust will in any evoent be induded in Ibe decedent's grtJ" 
estate. See Estate of :\·larvin L. Pardee v. Commissioner, 49 T.e. 140,147-50 (1967). 

217. Su Commissioner v. Dwight'S Estate, 205 F.2d 298, 301, 302 (2d eir. 1953), {(It 

d",;,d, 346 U.S. 87] (1953). 
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.I:scharge [he obligation and the remainderman's possession would have 
hn:-n deferred until the transferor's death. If the legal obligation to support 
the tfust beneficiaries ceased before the transferor's death, the transferred 
I'Toperty would not be included in the augmented estate since at his death 
,here would be no retained right to income. '" When the support obligations 
,ease but payments continue from the trust to provide support to the 
(hildrcn-beneficiaries there is an economic change in the transferor's 
Cltate because the transferor no longer benefits from the income payments. 
In such a case, it would appear that the spouse could not include the trust in 
rhe augmented estate unless the decedent either retained a tainted po","er 
,>ler the trust, within the meaning of section 2-202( I)(ii) of the UPC, or dies 
lrithin two years of the termination of the support obligation, in \,,·hich case 
[he trust could be captured under section 2-202(1)(iv). 

It is also unclear to what extent, if any, section 2-202( I )(i) reaches wholly 
discretionary trusts created primarily for the decedent's benefit. For exam­
ple, suppose H, during marriage, transfers property into a trust designating 
a corporate trustee. Under the terms of the trust, the corporate trustee has 
,he discretionary authority to pay to, or withhold from H, income or corpus. 
H has no power to compel payment of income or corpus to himself. In this 
case, H has effectively relinquished all rights in the transferred property. In 
malogous tax litigation the courts have held that H has retained no taxable 
right under a pure discretionary trust and the transferred property is 
"xeluded from the gross estate."9 If the analogy holds for augmented estate 
purposes, the pure discretionary trust may be an effective disinheriting 
device unless established within two years of death. The discretionary trust 
,lS an avoidance technique may be more theoretical than real. It is unlikely 
that many persons would utilize pure discretionary trusts as a disinheriting 
(Ievice because the cost of severing their interest in the property may present 
too great a financial risk. If there is an understanding with the fiduciary, 
express or implied, to minimize that risk, the courts are likely to follow the 
lead of the federal courts in estate tax litigation to the effect that the 
understanding amounts to a retained right.22o 

The possession or enjoyment language of section 2-202{1 )(i) of the UPC 
is most appropriate to transfers of real property under which the transferor 
has retained a legal life estate. Thus, if 0, who owns Blackacre, executes a 
deed to X retaining a life estate, Blackacre would be included in the 
augmented estate if 0 retained the life estate at death. On the other hand, 
,uppose during marriage 0 deeds Blackacre to child A but continues to live 
on Blackacre. Is this transfer subject to capture even if not made within two 
) ears of O's death? In federal tax litigation a similar issue arises under 
scction 2036(a)(I); the Service has generally been successful in bringing the 
!ransfer into the gross estate221 when the triers of fact find either an implied 

::!18. C/. Tm"nseno \'. Thompson, 42 A.F.T.R. 1309, 1311 (E.D. Ark. 1950). 
~19. Commissioner v. Irving Trust Co., 147 F.2d 946, 947·48 (2d Cir. 19·15); Cbrk ...... 

lUlled States., 209 F. Supp. 89.?, 901·02 (D. Colo. 1962). '. 
2:t0. Sf"f" Estate of i\kCiiLe \". United States, 475 F.2d 1142 (Cl. Cl. 197:{): Edgar Chl, 25 

r.c. 22 (1955), m;'d, 241 F.:2d Hfi7 (7lh Cir. 1~}57). 
~21. See GU)'nn ...... lilliwi States, 437 F.2d 1148 (4th Cir. 1971); Emil Linde-nne, Sr., 52 

r.e. 30~ (1969). But!~ .oi~J-:11 \'. United States. 21 A.F.T.R.?q .I§O?J~\'.~. l __ ~n!l. 1967). 
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or express agreement between the parties permitting the transferor to retain 
possession of the transferred property.'22 

Section 2-202 is intended "to reach the kinds of transfers readily usable 
to defeat an elective share in only the probate estate."'" Each of the transfer, 
described above are of that caliber. While the reporter's comment to section 
2-202 indicates that the provisions of the statute are more limited than the 
provisions of the Internal Revenue Code that create "fine spun tests," it i, 
likely that the federal courts' judicial gloss to section 2036{a)( 1) will substan. 
tially affect the construction of section 2-202(1)(i) by the state courts. 

Section 2-202(1) does not include transfers that are subject to tho 
transferor's retained right to designate the persons who will enjoy tho 
transferred property or its income, except to the extent the transfer is made 
within two years of death and is captured by section 2-202(1)(iv), Transfers 
of this kind would be subject to the federal estate tax under section 
2036(a)(2) of the Internal Revenue Code. Thus, if a transferred property to 
T and a in trust to pay the income to and among A, B, and C for a's life 
and upon a's death to pay the corpus to X, the trust would be included in 
a's gross estate for federal estate tax purposes but not in a's augmented 
estate. The exclusion of this type of transfer from the augmented estate is 
appropriate because it is unlikely that such transfer would ordinarily be 
made for the purpose of defeating the spouse's right because the transfer 
also divests the transferor of his future economic enjoyment in the transfer· 
red property. 

An additional problem arising from the retained-at-death language in 
senion 2-202( I) is illustrated by the following example. During marriage, II' 
transfers $100,000 in trust, reserving the income for life. Three weekI 
before her death, W renounces the income interest. If Whad not renounced 
the income interest at her death, the trust would be included in the 
augmented estate. Does the relinquishment of Ws interest remove the trust 
from the augmented estate? Under a literal reading of section 2-202{l )(i) of 
the UPC, it would be excluded from the augmented estate because the 
income interest is not retained at death. This construction increases the 
possibility that deathbed renunciations of a retained interest may be used as 
disinheriting devices. However, section 2-202(J){iv) of the UPC, which 
reaches transfers within two years of death, may capture the property into 
the augmented estate. Arguably, section 2-202(1)(iv) could reach the pro­
perty on the theory that a transfer occurs whenever the transferor relin­
quishes all economic interest in the transferred property. 

D. Revocablt Transfers 

Secrion 2-202(1 )(ii) of the UPC captures into the augmented estatC 
transfers during marriage to donees (other than the surviving spouse) to the 
extent decedent did not receive adequate and full consideration in money or 

222. Treas. Reg. § 20.2036-I(a) (1960) prm·jdes: ·'An interest or right is treated as ha\'ill~ 
been retained ... jf at {he lime of the transfer, there was an understanding, expressed 01 

implied, that the interest or right would latcr be conferred." 
223c ~ UPC p-202. Comment. 
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_"ucy's '~'orth if at the time of decedent's death decedent retained "a power I 
,:hcr alone or in conjunction with any other person, to re\'oke or to 
)!lSumc, invade, or dispose of the principal for his own benefit."ZN This 

,d'On, like section 2-202(1 )(i) of the UPC, reaches transfers that are 
· ,~C'ntially testamentar}' in nature: during the donor's lifetime the donee's 
,Ht'rest is speculative because of the possibility that the donor can reclaim 
he property, Only at the donor's death is the donee assured of acquiring the 
:Jl,~;;t:ssion or enjoyment of the transferred property. The statute reaches 
nrnmon devices such as revocable trusts and Totten trusts. Section 2~ 

_'12( l)(ii) of the UPC has less reach than its federal estate tax law counter­
.urt; section 2038 of the Internal Revenue Code captures into the gross 
· _,ate for federal estale tax purposes interests in property which at the 
LO[Jor's death are subject to a pO\ver to revoke, alter, amend or terminate, 
.,!Lether or not the power is exercisable in the donor's favor. Thus. if 0 
· ,,,,vcys property to 0 and T, as trustees, to pay the income and corpus 
:.dween A and B in such shares as [he trustees deem advisable and upon the 
lea!h of the survivor of A and B to pay any remaining corpus to C, the trust 

._ included in O's gross estate'" but would be excluded from O's augmented 
·'~tate unless the retained distribution pO\'1,;ers were somehow construed to be 
",rrcisable in O's favor. In drafting this section, the Commissioner's recog­
:Jilcd that the net it spun was not drawn as tight as it could be. Professor 
Ulland has noted, however. that since the tax laws reach transfers subject at 
[ile donor's death to a power to alter, amend, or terminate even though not 
n .. ercisable in the donor's favor, a person who retains one of these tax-tainted 
,,,,wers is likely also to retain the power to revoke.''' which would cause the 
Irmsferred property to be included in the augmented estate. 

Section 2-202(1){ii) of the CPC applies whether the tainted power is 
<"<ercisable by the transferor alone or in conjunction with any other person. 
\imilar language appears in section 2038 of the Imernal Revenue Code. 
Ihis language has been construed for federal estate tax purposes to reach 
j' .int powers even though the co-holder of the power has a substantial 

'l24. Tbe language of tbe L;PC closely parallels i\'.Y. EST .. POWERS & TRL'STS L-\w § 
-'·l.l(b)(l)(E) (\1cKinney 1967), although there are some important differenc.:es. Cnder the 
'ww York statute, the power must be expressly retained. Ordinarily, a power of revocation 
~ill not be implied and. unless tbe power is expressly reser\'ed, the trust is irrevocable. E.g., 
I.r,w \'. Cnian TruS( Co., 17] Cal. 637, 154 P. 306 (1916). Thus, omission of a similar 
'l'q~irement in the L"PC does not <ippear significant. 

Under the :"Jew York Hatute, the t.linted pO't\>ers need not be exercisable for the donor's 
'~·ftdit. Thus, the spouse uf a T\'ew York domicilial")' would ha'-e greater rights than are 
ntended under the epc. If a power or im'asion cannot be exenised for the donor's benefit 
:lll"re is an economic depletion of the eHate and the transfer is less of a lestamentary subslitute 
Ibn if all donees" enjoyment ,,"'ere dependent upon the donor's death. 

225. Lober Y. l1nited Slates, 346 U.S. 335 (1953); Porter \'. Commissioner, 288 U.S. 436 
l~n3). 
~~6. :"II.n'l CO....-H.RE:-O:CE OF Cm.{\{J';SIO:\ERS 0,," U:-.IlFOR\{ ST.'HE LAWS, UXlmR\( PROBATE 

I I)[)[: LEG1~l.HIVE HISTORY 34<l5 (Proceedings of Commiuee of the \'Vhole, in Philadelphia, 
i'l., July 30,1968). Professor FHland has noted onec'lI.Ceprion to his prognosis. A tr<im.{eror 
',If!:ht retain a special power exercisable in fa\'or of children ovel'lransfcrred propert}' and no 
(ilt'r interest. In such a ca.se the propert~· would be im:luded in the- federal gross estalt;! under 

~ '2038 hut excluded from the augmented estale. _Hfland, Rights of Iht Surtliving S/Jo1Be and 
n.iidren, in UN(I'OR~1 PROBATE CODt:. PRI~CTICF_ M,-\:\TAL 45, '18 (197:2,. Su also text accom· 
i"'tl~'ing note 212 supra. 
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adverse interest in the property. Thus. if a transfers property to Tin trU~t 
to pay the income to A for life and upon A's death to pay the corpus to l>. 
and if 0 retains the po\·""er to revoke the trust but only \'\'ith B's consent, tilt 
trust is included in a's gross estate.'" A literal reading of the federal 
statutory language and the Uniform Probate Code supports no other result. 

Suppose a gratuitously transfers property to T in trust to pay th, 
income to A for life and upon A's death to pay the corpus to B. The tru" 
instrument states that the trust is irrevocable. Although a trust purports to 
be irrevocable, as a matter of trust law the settlor and all of the beneficiari", 
may consent to its termination and a distribution of [he corpus amon~ 
themselves in such proportions as they agree.'" Suppose in the abo,", 
described trust, a retains a power to revoke exercisable only with til, 
consenl of A and B. This power reserves to 0 no greater po' ... ·er than 0 
would have had if the trust were expressly stated to be irrevocable. Is the 
trust included in a's augmented estate if the transfer occurred durin~ 
marriage? For federal estate tax purposes, the Service takes the position th" 
if the retained power "adds nothing to the rights of the parties under local 
law"229 the property subject to the power is not included in the gross estale 
under section 2038. A similar result should follow under the UPC. 

Section 2-202(1 )(ii) provides that the tainted revocation power must be 
retained at the deceased transferor's death. It does not require that the 
power be exercisable at that time. Section 2038 of the Internal Revenue 
Code reaches interests in property, the enjoyment of which is subject to 
change at the decedent's death by one of the tainted powers described in that 
statute. If the tainted power at the time of the decedent's death is subject to. 
contingency beyond the decedent's control which did not occur prior to thf 
decedent's death, the property subject to the contingent power is excluded 
from the gross estate"Q because at the time of the decedent's death the powel 
was not exercisable. Thus, suppose a transferred property to T in trust to 

pay the income to A for life and upon A's death to pay the income to B for 
life and upon the death of the survivor of them to pay the corpus to C; and 
should B survive A, a retained the power to revoke the trust. At a's death, 
A and B survive. In this case, the trust property is excluded from a's grw 
estate because the revocation power is subject to a contingency (namely th" 
B survive A) beyond a's control. Arguably the trust should also be excluded 
from a's augmented estate since at a's death a could not then revoke [11< 
trust in his or her own favor. Suppose in the above described trust, 0', 
power was subject to 0 paying A $100, a contingency within a's control. FOi 
federal estate tax purposes, the trust would be included in a's gross estate."; 
It should also be included in the augmented estate since a has the pow" 

227. Helvering v. City B.mk Farmers Trust Co., 296 U.S. 85, 90 (1935). ~ 
228. Su Botwm v. Havana Nat'] Bank, 367 Ill. 539, 542--13,1'2 N.E.2d 203, 205 {193 J' 

Fowler v, Lanpher, 193 \-Vasn. ~08, 316, 75 P.2d 132. 136 (I 93.R); cf Ctaflen v. elafle-n, H;' 
Mass. 19.22,20 I>.E. 454.455 (1839). • 

2::!9. Treas. Reg. § 20.2038-1 (a)(2) (1962); ,lee Helve-ring \" Hdmholz, 296 U.S. 93. ~I, 
(l ~35). 

~3rt Tre·as. R(~g. § 20.2038-1(b) (1962). Su also Jennings v. Smith, 161 F.2d 74, 77 (20 (11 

J9t-7};C)'TUSC. Yawkey, 12T.C. 1164-1172 (t949). 
231. See Treas. Reg. § 20.203B·l(b) (195B). 
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",Idy within his or her control to cause the revocation power to he presently 
. ,c:rcisable. Any other construction would easily permit circumvention of 
.!,e policy behind section 2-202(1)(ii).'32 

Suppose a transfers property into a revocable inter vivos trust but 
,i[iJin two years of death relinquishes the power. On the face of section 
;.~n2(l )(ii), the trust property is excluded from the augmented estate 
·~·("use the tainted power was not retained at death. On the other hand, if 
'he release of the power were treated as a transfer on the theory that the 
:rlcase was tantamont to the actual economic depletion of a's estate, the 
property could be brought into the augmented estate under senion 
;.~02(1)(iv), which reaches certain transfers within two years of death.'" 

Suppose a transfers $100,000 into a revocable inlervivos truSt ten years 
[dore his or her death and retains the revocation power at death. During 
,be ten year period, $50,000 of trust income is paid to the income bene­
i"iar),. At a's death the corpus isvalued at$100,000. How much is included 
111 the augmented estate? Section 2-202( I) provides that "property is valued 
." of the decedent's death except that property given irrevocably to a donee 
during lifetime of the decedent is valued as of the date the donee came into 
possession or enjoyment if that occurs first." The statute is silent with respect 
Ifl the inclusion or noninc1usion of income paid to donees other than the 
,u,viving spouse. On the other hand, section 2-202(2) relating to property of 
[I,e surviving spouse deri,'ed from the deceased spouse that is included in 
'Ire augmented estate provides in subdivision {iiI that "income earned by 
,nduded property prior to the decedent's death is not treated as property 
rlt'rived from the decedent." That the exclusion of income on interspousal 
!tansfers was specifically considered as respects the computation of the 
.mgmented estate may suggest that the omission of any similar provision as 
ll''"pects other donee transfers ,..,'as intentional and that a contrary result 'was 
lIut:'nded.234 

This construction would be unfortunate because it would seriously 
1""ldicap the income beneficiary'S right to the use and enjoyment of the 
i1KOme by requiring him or her to set aside a portion of the income for a 
possible future election; it also runs contrary to the general theory of the 
"'gmented estate, which permits lhe spouse to reach transferred property 
,1..lt decedent economically enjo)'ed at the time of death. Any income 
"tually paid to the income beneficiary would be be)'ond the reach of the 
,!q-rdent's revocation power and decedent could not beneficially enjoy the 
':Irome paid out of the trust. In other words. actual payment is akin to an 
"H[right gift. However, on the theory that the actual payment of income 
1 t'licves the amounts paid from the revocation power and constitutes a 
11 ,Insfer upon payment, it may be argued that income payments within nvo 
\(';Irs of the decedent's death are included in the augmented estate under 

~"\:? Cf. I.R.C. § :;W38(lJ) (po\H'T subject 10 pr(Xcdent giving of notkc) . 
.!H. Cf. /tl. § 20.38 (taint.ed 1'0"'('1' released within tnree years of death causes subject 

"'I!{Tt)' lO be included in gross ('stale). 
~':q. Compare 20 PA Cn: .. :s. ST.\T. A~:'ooI § 6111(a) (Purdon 1974), "'hich prOVides that the 

··,nil iug spouse's ri~ht shaH nOl <lltacn to "the rights of any income beneficiary whose imerest 
"'hl11t'1> ~'e5led in enjoyment prior LO the death.of the conve}'or." 
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seclion 2-202(1)(i\')."" An analogy may be drawn from the federal gift t,,, 
law LO the eHen that transfers to a revocable trust are incomplete but (11.1" 
subsequent income payments are completed gifts."" Section 2-202(1)(" 
should reach any accumulated trust income on the theory that at decedellt'. 
death decedent could claim beneficial enjoyment of the accumulated ill' 
come through the exercise of the revocation poweL237 

Bolh scerions 2-201 ( I )(ii) and 2-20 I (I )(i) raise the q lIcstion of who is! ii, 
transfcror-a qnestion also raised by the reciprocal trust doctrine, \\'hich j, 
sometimes employed in federal estate tax litigation. For example, suppose () 
transfers property in trust for A 's benefit (Trust I) and A transfers propcrt\ 
in trust for O's benefit (Trust 2). A is authorized to invade the corpus "I 
Trust I for his or her own benefit and 0 is authorized to invade the corpu, 
of Trust 2 for his or her own benefit. 0 dies. Is Trust 1 or Trust 2 included ill 
the augmented estate? If the \'alue of each transfer in trust is equal. 
O's personal estate has suffered no economic depletion by virtue of th," 
transfer in trust. I f the value of Trust 2 is less than the value of Trust I at th, 
time of the transfer (that is, 0 gave up more than 0 receiv'ed) the value of 
O's personal estate is depleted only to the extent of the difference. If till' 
value of Trust 2 exceeds the value of Trust 1 at the time of the transfer (thOl 
is, 0 received more than 0 relinquished) O's personal estate is enhanced til 
the extent of the difference. Since section 2-202 in effect prohibits the 
spouse from reaching transfers which in fact economically deplete th,· 
deceased spouse's estate unless made within two years of death, if tht 
reciprocal trust doctrine applies to section 2-202 the spouse can reach on" 
Trust 2 to the extent O's personal estate has not been depleted.'" 

E. Jointly Held Pr"/Jerty 

Section 2-202(1)(iii) of the CPC includes in the augmented estatl' 
transfers to donees (other than the surviving spouse) to the extent decede"t 
did not receive adequate and full consideration in money or money's worth 
"whereby property is held at the time of decedent's death by decedent and 
another with right of survivorship." Since "property" by definition include, 
both real and personal property,'" this section reaches both joint tenancie, 
in real property, stock, bonds, and bank accounts. However, because thl" 
section reaches only the decedent's transfers, to the extent the deceased joi'" 
tenant made no contributions to the joint tenancy, no portion (hereof would 
be included in his or her augmented estate if the sale contributing joi"t 
tenant survives. Thus, if 0 deposits $10,000 into a savings account in thl" 
name of 0 and A as joint tenants with right of survivorship and () 

235. The N~braska statute purpons to insulate income paid on transferred propt'w 
included in the augmented ~Slate from also being included in (he augmented eSlate. ~t:.B Rr_; 
Snr. § 30-2314(1)(b) (1975). 

236. Tre.,. Reg. § 25.251 t-2(f) (1958). 
23i. Cf. Cnited States \'. O'Malley, 383 C.S. 627, 631 (1966). 
238. Set' Coiled Stales \'. Grace, 395 C.S. 316 (1969). Tlle Court stated that "applicalion(,j 

the reciprocal Lrust doctrine [for- estate tax purposes] requires only th<lt rbe truSt be intern' 
laleJ. and that the arrangefnl·nt, 10 the extent of mutual \-alue. leaves the settlors in apprm.1 

malclr th« same f..'Collf)mic posjlion as they w{)uld ha"e been had they created the U-U,I' 
naming the(Jlse1\'es as life bendici<irlt:s." ld. at 324. 

239. UPC § 1-201(33). 
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predeceases A, $10,000 is included in O's augmented estate. On the other 
h;ond, if A predeceases 0, no portion of the account is included in A's 
,ILlgmcnted esta(e.240 Similarly, the augmented estate should exclude joint 
"'nancy property received by gift or inheritance and held by deceuent and 
.Illother, whichever joint tenant dies first, since neither joint tenant contri· 
huted to the property. 

The most obvious difficulty with section 2-202( 1 )(iii) is the problem of 
lracing the transfers (direct or indirect) made by both the decedent and the 
~urvi\'ing joint tenant to the acquisition or irnprovement of the joint tenancy 
property. One can easily imagine state court litigation similar to that which 
has plagued the federal courts construing the analogous provision of the 
Internal Revenue Code.'" 

The language of section 2-202( I )(iii) is broad enough to capture into the 
augmented estate Vnited States Savings Bonds purchased by the decedent 
in co-ownership form. Professor Effland has written that this provision 
reaches V nited States Government Bonds held in co-ownership form'" 
Cnder federal regulations, upon the death of a co-owner of a linited States 
Savings Bond, the survivor is recognized as the sole and absolute owner of 
lhe bonds.'" The regulations further provide that "[n]o judicial determina­
lion will be recognized which would ... defeat or impair the rights of 
,urvivorship conferred by these regulations upon a surviving co-owner or 
beneficiary."'" In Free v. Blaw.'·' the Supreme Court held that under the 
,upremacy clause of the V nited States Constitution,'" these regulations 
preempt any inconsistent provisions of Texas community property law.247 
In the Court's view, the right of survivorship is granted by federal law and 
supersedes any conflicting state law.'" In light of that case, it appears that to 

lhe extent section 2-202(1)(iii) would permit the 'urviving spouse to defeat 
'he ,urvivorship feature that attaches to United States Savings Bonds by 
daiming an elective share, the statute would violate the ,upremacy clause 
,tIld be unconstitutionaL249 

F. Transfers Within Two Years of Death 

Section 2-202(1 )(iv) captures into the augmented estate transfers to a 
donee (other than the surviving spouse) made during marriage and "within 

'10. cf Treas. Reg. § 20.2040-1«), ex. (3) (1958). 
~ ll. LR.C. § 2040. See grnerall)' C. LOWNDES. R KRAMER & J. MCCORD. FEDERAL ESTATE. 

\'\u GIFr TAXES ch. 11 (3d ed. 1974). 
'.!·12. F.ffland, Rights of the SUTl-'i!ltng SpoUJt and Childrrn, in t.:'NIFORM PROBATE CODE 

f'~ '.1' ncr MA~l'AL 45, 48 (197'2). 
"1:l. 31 C.F.R. § 315.62 (1976). 
21-1. Id.§315.20 . 
. :FI. 369 U.S. 663 (1962). 
:: \(i, t'.S CU ..... ST. art. VI, d. 2. 
~~i. $69 L'.S. at 668. 
~ I:{. ld. 
:1',1, Sa aJ5n L'nited States v. Chandler,410 U.S. 257 (1973), A similar problem arises with 

'." ;'('n In honds purchased by 0 parahle on death LO .4. During O'~ life 0 can revoke the 
""~:n,lli()n and ha~'e the bonds reissUt'd in hi~ or her name alone or a'deem them for (-ash. 3 ( 

I I{_ ~~ :\l ~.G5-_G6 (l97u). On O's death if the bonds are then held in the name of 0 payable 
. ; d':,l!h to A, A Ula~ n3H'! the honds rCls'iU('(lill his or her name alone or m;I}' r(·de,-'Tll the 

<,':,1 .... J.t. § 315.67. Bonds so registered are re ..... ocable b)' 0 or ffi,l}" be consumt'd b)' 0 for his 
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two years of death of the decedent to the extent that the aggregate transfel ~ 
to ony one donee in either of the years exceed $3,000.00" except to th,' 
extent decedent received adequate and fun consideration in money u[ 
money's worth for the transfer,250 

Section 2-202(1 )(iv) reaches outright transfers in which. the decedell\ 
retains no beneficial interest as \,,'ell as trans.fers in trust which miglu not 
otherwise be included in the augmented estate under either section 2-
202( I )(i) or 2-202(1 )(ii). The $3000 limitation is obviously related to th,· 
federal gift tax annual exclusion2;! and avoids having to take account of 
small Christmos, birthday, and wedding gifts, To the extent decedent dulr 
filed all required gift tax returns, the administrative incon\'eniences lha'! 
might attach to a search for such transfers is minimized. 

The twO year limitation may dissuade all but the clairvoyant from 
making substantial outright transfers for the purpose of defeating tbe 
spouse's elective share, The two year rule applies without regard to dect· 
dent's motives for the transfer.25

,! As originally drafted, the two year rult" 
created subs[antial conveyancing problems because purchasers were subject 
to the risk that a transfer within two years of death might be attacked on the 
ground that it was unsupponed by sufficient consideration.'253 In order to 
avoid this problem, a 1975 editorial revision excluded from the augmented 
estate transfers to a bona fide purchaser defined as a purchaser for value in 
good faith and without notice of any adverse claim.'" 

In light of the $3000 exclusion per donee per year for each of the two 
years preceding death, it is possible for a person, so inclined, to transfer.1 
substantial amount of property free of the spouse's claim. For example, if () 
had four children by a former marriage, 0 could transfer $3000 to each 
child in each of the two years preceding his or her death and remove $24,000 
from the augmented estate. If 0 continued this outright gift-giving pro· 

OT her own benefit. They appear 10 be included in the augmemed eHate under UP( ,t 

2~202( l)(ii). Howe .... er, like co-owned bonds, if the statule isc.:OIlS!rlled to defeat A's rigbts it i, 
probably uncomtitlllional as a violation of the supremacy dause. 

250. Compare N.Y. EST .. POWERS & TIU':STS U.w § 5~1.I(b)(lHA) (~lcKjnne)" 1967), whitl., 
grams the .~m"i\'ing spouse tbe right welen agaimt giits causa morli5 and subjccts thl..' SPO\J"i{'\ 
claim to all the vagaries that the election connotes. 

25 L LR.C. § 2503(b). 
252. The comment to epc § 2~202 5UggC"sts that the statute's purpose is "to pre\'enl ,I 

pcr~un from depleting his estate in contemplation of de3th." The cholce of the phr.lst' "Ill 

contemplation of death" in the comment is unfortunate. h appear~ the Commissioners \H'I~I 
out of their' \\'a)' in drafting the proviSIOns to avoid that phrase aud the trauma it ha~ created II, 
f~deral tax litigation under former ~ 2035 of the Imern.ll Revenue Code, which c..apturtc"d ill;" 
the gross estate tramfeTs prior lO Janu<u)' 1, 19i7, within three y~ars of de<ilh al1d 1:1 

nmtemplalion of death. Congress had admiw:d the uncenaimies of tbe contemplatioll ,,: 
d<:"tth standard and has substituted an absolu[e thret! yt'ar rule to tbe effect that in respe(1 I 

de("(:-dcnls dyillg after December 31, 1976, gratuitous transfcn. afler that date and .... il!\!: 
tbl-..... e )ears of death i)r~ included in all e\'ellts in the gross es.rate ex-cept to the eXH"nt thl" 
qualified for the S$OOO annual ex(."lusion. I.R.C. § 2035(a}. 

253. As. noted in tbe cornme-nt ro ~ 2~202, this issue was raised by the Colnr;~du It,: 
Assuciation. Implicit in lhe concern is (he idea thal the UPC uoes not incorporate an oHlin"l­
busmess tr~maClion exception in (he c..·omideration in money OT muney's ..... orth exceptioll 01 

al least, that (rom a tide ..... iewpoint tbe risks were too great to await a COUT[ judgment to lh .• ' 
effect. 

254. UPC §§ 2·~02(1), -202(4). 
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,: ."" for a number of years before his or her death, the depletion could be 
.:,,[e substantial. It may be that the Commissioners felt that the fear of 

,'1 ipping one's self of one's wealth was a sufficient impediment to this kind 
.{ "midance de"ice. Also, transfers in excess of the $3000 exclusion are 
,,"imized by the impact of the federal gift tax. Under the unified estate and 
1£1 tax rate structure there may be even less incendve to make taxable 
~"lr;ght gifts since payment of the estate tax that would be payable if no gifts 
0("] c made will be accelerated. 

Under section 2503(b) of the Internal Revenue Code, the $3000 annual 
"elusion is limited to gifts of a present interest in pro pert)'. No similar 
limitation is required under the UPC, which appears to allow the exclusion 
!Il!" transfers of either a present or future interest in property. "Under section 
:.~02(l) of the UPC, in all cases where the decedent has transferred a future 
",[('rest in property that becomes possessory at or after the decedent's death, 
,he interest is valued at decedent's death for the purpose of computing the 
"",ount included in the augmented estate. Is the $3000 exclusion fully 
.lIuwable if the future interest was valued at less than that amount at the time 
,,{ the transfer but at more than that amount at the time of the decedent's 
dt'ath? If the future interest is created in a trust, for purposes of section 
~·202(l )(iv) is the trustee the donee, and for valuation purposes is the 
",,,,sfer valued at the time of the transfer (less the $3000 exclusion) and not 
.It the time of the decedent's death? If the trustee is not the donee for 
1"" poses of section 2-202( l)(iv), can the trustee be the recipient of property 
"i'hin the meaning of section 2-207(b) and be liable for contribution to 
,.Hisfaction of the elective share? These are a few of the unanswered 
'j'l('stions raised by the $3000 exclusion per donee per year, It might have 
iwen advisable to limit the $3000 exclusion to present interests in property if 
iiII' $3000 exclusion is intended to eliminate small gifts from the augmented. 
""ate, The future interest is an unlikely vehicle for the transfer of a small 
,'.iIt. it being more frequently a characteristic of a substantial transfer 
Hl( orporated into a comprehensi"ve estate plan. 

A further ambiguity arises whenever a trust created within two years of 
d,·"th is included in the augmented estate under section 2·202( l)(iv), Under 
'kll provision, a $3000 exclusion is allowed for each donee, Who is the 
dOllee, the trustee or each of the income beneficiaries and remaindermen? 
I 'nder federal gift tax laws, taxable gifts in truSt are computed as if the 
donees Were the beneficiaries of the various interests created and not the 
""'tees, By analogy, does section 2-202(1)(iv) permit multiple exclusions 
t", transfers in truSt? For example, if 0 transfers $1 00,000 of property to T 
," tru,t to pay the income equally to A and B and upon the death of the 
"'n-ivor of them to pay over the corpus to X and the interests of A, B, and X 
He valued at $30,000, $30,000, and $40,000 respectively, the aggregate 
,'''H.Unt included in the augmented estate is $91,000 if A, B, and X are the 
d, '"ces, whereas if T were the donee, $97,000 would be included in the 
"!~lt1entcd estate. The hypothetical raises the additional and unanswered 
';""'lion of how the interests of the beneficiaries arc to be valued. The UPC 
""fortunately is silent on this problem. 
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c. Consent Transfers, lnsurance~ and AI1nuities 

There are two important caveats to the operation of section 2-202(1, 
First, any transfer that might otherwise be included in the augmented esta" 
is excluded if made with the written consent or joinder of the decedem\ 
spouse?" Thus, the transferor can assure the effectiveness of a propose" 
transfer by having his or her spouse consent or join in the transfer. Th, 
statute does not detail the form of the consent. Presumably, any consenl 
should refer specifically to the property transferred and to the donee and 
should include a waiver by the spouse of inclusion of the transfer in tht 
augmented estate under section 2-202 in the event the spouse survives th, 
transferor. However. to the extent the spouse signs the instrument evident· 
ing the transfer, whether a check, deed, or otherwise, a presumption should 
arise that the signature constitutes consent. Similarl)" to the extent tht 
spouse joins in a split gift return for federal gift tax purposes, a presumption 
should arise that the spouse consents to the gift. 

To the extent the consent gains wide and indiscriminate use, it mal 

become the most convenient method of denying the spouse a share of inlf' 

vivos transfers that might otherwise form part of the elective share. One con 
only conjecture about the extent to which spouses will consent to otherwiM 
tainted transfers without being fully apprised of their rights. This problem j. 
highlighted b)' a comparison with section 2-204, which prm'ides that th, 
right to an elective share may be waived "after fair disclosure," a term thai 
mayor may not apply to section 2-202. And even if there has been a fail 
disclosure, in the harmonious family situation the spouse may not wish (I. 

encourage strife by refusing to consent to the transfer even though th, 
spouse is fully informed of its potential detriment to bis or her rights as" 
surviving spouse. On the other hand, if the spouse consents to the transfCl 
the donee can be assured that he or she will not later be called upon It 
contribute to the spouse's elective share. This should have the laudatoTl 
effect of securing the donee's title and protecting the transferred propene 
for the stream of commerce. Adoption of the augmented estate provision' 
will, as a practical matter, substantially affect current gift-giving practice' 
that in the past have generally not required the spouse's consent. Becamt 
the donee's title can only be secured if the spouse joins in the transfer and 
because no one can be assured of living two years after every transfer, ir 
practice, the spouse will have to join in every transfer made if it is to lx 
insulated from the augmented estate. 

The second caveat is that in no event does the augmented estate include 
any Hfe or accident insurance, joint annuities, or pensions payable to J 

person other than the surviving spouse. 256 The comments to section 2-20~ 
suggest that this exclusion is supportable on the ground that insurance ,. 
"not particularly purchased as a way of depleting the probate estate all" 

2'55. Professor [ffland nas sugge~ted that the const'1H need only be signed by the [l",il!" , 

fetor's spouse at the time of the transfer and that the consent of Spou~e 1 binds Spousr . 
E£nand, Rights of 51lrvivingSpolfseand Ch.ildren, in U:-';lFOIol)t.f PROBA n: COUl:': PRACTICE ;\f.o\Sl' 

45,48-49 (1972). Su a/'io note 206 supra. 
256. Cf. J\,Y. EsT., PO\\'EII.~ & TRl,:,)TS LA"'! § 5-1.1 (b)(2) (McKinney 1967). 
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.,c)iding the elective share of the spouse." As a general malter, this obviuus 
"lie\' judgment is appropriate because the assets referred to are more like 
.[,lt~ builders [han estate deplerors. However, insurance may be an effcc­
ilt" disinheriting device, particularly if decedent in later years depletes his­

. ,I obale estate by the purchase uf a substantial single premium life insurance 
;.; dicr in fa'i/or of donees other than the spouse. Joint annuities may pro\'e (0 

,~' the ultimate disinheriting device. The joint annuity would permit the 
,:"cedent to transfer a substantial portion of his wealth to donees, other than 
;11" 'pouse, without divesting himself of the present economic benefits. This 
",coption is difficult to justify because trusts created by the decedent under 
"hieh decedent retained the income for life are included in the augmented 
(':-.[ate. 

H. l'aluation of Donee Transfers 

Donee transfers to persons (other than the surviving spouse) included 
in the augmented estate are valued as of the date of the decedent's death 
Llnless the property is given irrevocably to the donee during the decedent's 
lifetime. In the latter case, the property is valued as of the date the donee 
rame into possession or enjoyment of the property.257 Cnder the possession 
and enjoyment test, it is irrelevant when the donee's interest vests. Thus, a 
remainder following a retained life estate is valued as of the decedent's death 
,ince the remainderman's interest would not become possessory before that 
time even though the remainderman's interest may have vested at an earlier 
time. Similarly, transfers subject to a power of revocation or a pm,y'er to 
invade, consume, or dispose of the principal for the decedent's benefit 
would ordinarily be valued as of the decedent's death. In each case, prob­
lems may arise if between the date of the transfer and decedent's death the 
donee has improved the property. For example, if 0 during marriage 
gratuitously transfers Blackacre to Child A, retaining a life estate for his life 
and during O's life A improves the property, are the improvements in­
duded in the valuation of the property at O's death? While the statute fails to 
address this issue specifically, only O's lifetime transfers are included in the 
augmented estate; accordingly, A's improvements should be excluded. 

The more serious problem is one of tracing the value attributable to the 
donee's improvements. For example, if Blackacre had been worth $50,000 
at the time of the transfer, $80.000 at the time of an improvement costing 
520,000, and worth $200,000 at O's death, is five-sevenths or four-fifths of 
the value of Blackaere at O's death included in the augmented estate? 
Arguably, all of the appreciation between the time of the transfer and the 
time of the impmvernent should be attributed to 0 and fou r-fifths of the 
,'alue included in the augmented estate. Outright transfer v.'ithin the two­
year period preceding decedent's death would ordinarily be valued on the 
date of the transfer when the donee's interest becomes possessory and the 
donee's improvements subsequent to the transfer would automaticallj' be 
excluded under the valuation method. 

Since section 2-202(iii) reaches only joint tenancy property held at 

207. upe § 2-202(1). 
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death, the appropriate valuation date would he decedent's date of death as 
well. To the extent of any withdrawals from a joint bank account prior to the 
decedent's death, section 2-202(iii) would be inapplicable. With respect to 
decedent's withdrawals, the spouse's rights would not be adversely affected 
to the extent the value of the withdrawals is included in decedent's probate 
estate at the time of death. To the extent of the surviving joint tenant's 
withdrawals, the augmented estate would be depleted unless section 2-
202(iv) captures into the augmented estate withdrawals within two years of 
decedent's death. This section could apply either on the theory that if no 
withdrawal had been made, the entire joint tenancy property would have 
been included in the augmented estate under section 2-202(iii) and that 
2-202(iv) is a backstop to that section or that the withdrawal is a transfer. 

I. Spouse's Property 

One of the most innovative features of the augmented estate concept is 
the treatment accorded the spouse's property derived from the decedent in 
both the computation and satisfaction of the elective share. Under section 
2-202 the spouse's elective share is measured not only against decedent's 
probate estate increased by third party tainted tramfers, but also by the 
spouse's property that is derived from the decedent. If the spouse is or has 
been adequately provided for by the decedent, the argument goes, there is 
no compelling policy reason to permit the spouse to upset other dispositive 
arrangements. An alternate approach would have been to take account of 
the spouses separate property from whatever source derived. If O's probate 
estate amounted to $50,000 and the surviving spouse has a personal estate of 
S I ,000,000 inherited from the spouse's parents, why should the spouse be 
permitted to reach any portion of the $50,000 passing to persons other than 
the spouse? The approach of the upe is more limited-only the spouse's 
property that is derived from the decedent is taken into account in comput· 
ing the augmented estate. Tbus, in [he preceding example, the $1,OOO,OOOis 
excluded from the augmented estate and the elective one-third share is 
computed against the $50,000 probate estate. The derivation limitation is 
probably intended to recognize the surviving spouse's contribution, directly 
or indirectly, to the accumulation of decedent's wealth (an assumption which 
mayor may not be true); the elective share in part should reward the 
spouse's efforts without regard to the spouse's personal estate not derived 
from the decedent."8 

Inclusion of the spouse's property derived from the decedent in the 
augmented estate substantially enhances the interest of persons other than 
lhe spouse in the augmented estate, and diminishes the share of the spoust 
in property in the augmented estate passing to others because the spouse'> 
property derived from the decedent is included in the augmented estate for 

258. It i~ difficult to calculate the contribution of a nonworking Sf)()IlSe to the accumul.atil'j.' 
of "f~mil>' ' .... ealth." Assuming a family of four with the "nomvorking" spouse (.ontrihutill~ 
child GHt', housekeeping, cooking, etc. services for atle<lst ten hours per day at the minimUfl' 
w;J.ge t)f $2.3\1 per hour, the spouse's annual "l!npaid salary" with a t","o-w.c:ck \·a.cation .and 
on:} a five~day work \,'eek would be $5750. Over a 20-year period, tbe spouse's unpaid satAr: 
assuming no raises, ..... ould be $115,000. 
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,11Irposes of computing the one~third share, and its full value is charg-ed 
,~,tiJlst [he elective share for satisfaction purposes. Accordingly, if the 
'I'0use has been adequately provided for by property transfers from the 
, i<'c<cient, the value of such property reduces the amount of contribution 
,ille [rom others in satisfaction of the elective share, and may completely 
l'liminate the necessity of third-party contribution.259 Contribution ""lll not 
"ccur whenever the value of the spouse's propeny included in the aug­
mented estate or property passing to the spouse by testate or intestate 
~ll(ccssion equals or exceeds the value of the elective share. 

Section 2-202(2) includes in the augmented estate "the \'alue of proper­
I,. owned by the surviving spouse at the decedent's death ... to the extent 
(such) ... property is derived from the decedent by any means other than 
restate or intestate succession ,"'-'ithout a full consideration in money or 
Illoney's worth,"2<·) Property acquired by the surviving spouse by testa~e or 
intestate succession is properly excluded from the augmented estate under 
'ection 2-202(2) since it is included in the augmented estate as property in 
the decedent's probate estate. As noted earlier, property passing from the 
cit:cedent to the spouse by testate or intestate succession is taken into account 
[or purposes of satisfying the elective share, It is irrelevant whether the 
property acquired from the decedent was acquired prior to or during the 
lIlarriage, Thus, interspousaltransfers are not treated like decedent's trans­
krs to persons other than the spouse, 

The augmented estate also includes property transferred by the surviv­
illg spouse at any time during marriage-presumably to the decedent-to 
allY person other than the decedent, "which would have been includible in 
the spouse's augmented estate if the surviving spouse had predeceased the 
<lecedent to the extent the. , , transferred property is derived from the 
decedent by any means other than testate or intestate succession without a 
full consideration in money or money's worth."'" To the extent the dece­
<lent joined or consented to a transfer to others of property derived from the 
decedent by the spouse, the transfer is excluded from the augmented estate 
ill the same manner as decedent's transfers joj~ed in or consented to by the 
'pouse are excluded from the augmented estate. The laudatory notion 
b"hind this inclusion is to take account of spousal transfers of property 
derived from the decedent in which the spouse still retains economic 
bt' nefits. Un f Ortu nately, the provision crea tes difficult tracing problems and 
'he terminology employed present' some constructional difficulties. When 
"the surviving spouse treated as having predeceased the decedent? It would 
,'ppear that the most relevant point of time would be immediately before the 
decedent's death since this would mOSE accurately reflect those inler vivos 
"ansfers that the spouse will most likely enjoy after the decedent's death. 
Thus, suppose H transferred $100,000 to HI who im:nediately thereafter 
(~"tblished a revocable trust of the $100,000 and H died ten years later. If 1¥ 

'H~9. epe § 2-207(a}. 
:.'liO. Compare N.Y. EST. POWERS & TIW:',LS LAW § 5-1.1(b) (McKinney 1~Jfi7) which 

.1\( IlId~·s in the computation of rhe spouse's eleCli\'t' share a limited number of tram.fers!O the 
"11 \-i\'ing S[)OL:5e ami which would nOl include all pro pert}' deril'ed from the detedent. 
~';L t're § 2-202(2). 
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held the revocation power immediately before H's death it would be 
appropriate to take account of this transfer in the augmented estate since W 
could reach the trust pro pert}' for her economic benefit. Hm.,,'e\'er, if twu 
} ears after the transfer in trust, lV released the revocation power and H died 
eight years later, at H's death the trust would be beyond Ws reach and could 
not be utilized for Ws support, 

In measuring the spouse's outright transfers of property derived from 
the decedent it is essential to know when the spouse's fictional death 
slIpposedly occurred since only outright transfers within two years of this 
fictional death would be included in the spouse's augmented estate. Assum· 
ing that only outright transfers by the spouse within two years of decedent's 
death are included in the augmented estate, and that outright transfers 
more than two years before the decedent's death are excluded, there are 
potential inequities. For example, decedent's second spouse may have 
recei\"ed substantial t.ransfers from the decedent, which in turn were trans­
ferred to the spouse's children by a former marriage beyond the two year 
period. In this case, the spouse would be entitled to a greater share of 
decedent's augmented estate, perhaps at the expense of decedent's children. 
However, the uncertainty of the time of the decedent's death should 
discourage this practice. 

The statutory list of property derived from the decedent, in addition to 
outright gifts, that may be reflected in property owned outright by the 
spouse at the decedent's death is exhaustive but not exclusive. It includes 
many types of transfers to the spouse that would be excluded from the 
augmented estate if transferred by the decedent to others. The distinction is 
justified on the ground that, if by taking account of all property derived 
from the decedent the spouse is adequately provided for, there is no reason 
to defeat decedent's estate plan and the expectation of other donees by 
permitting the spouse to reach transfers to them. Property derived from the 
decedent includes the surviving spouse's beneficial interest in any trust 
created by the decedent during his or her lifetime. 262 A beneficial interest in 
a trust might include a life income interest or a remainder interest and could 
be subject to any number of restrictions affecting the spouse's possession 
and enjoyment of the same. As initially drafted, the UPC failed to provide 
any method for the valuation of any limited interest which the spouse i, 
treated as having derived from the decedent. Arguably, the interest could be 
valued by reference to market conditions at the appropriate valuation date, 
although market values of limited interests are highly speculative and 
difficult to pTuve.ln the alternative, either federal estate tax263 or state esta[e 
or inheritance tax"" valuation tables might have been utilized to fix the value 
of a limited interest. A 1975 editorial change to section 2·207(a) of the Code, 
which arguably applies to section 2-202(2) as well, provides that "thee!ecting 
spouse's beneficial interest in any life estate or in any trust shall be computed 

262. Id. § 2·202(2)(i). 
263. Tceas. Reg. § 20.2031·10 (1970). 
264. 5" 4 FED. EST. & GIIT TAX Rr.p. (CCH) ~ 12,100 (1967). 
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.. f "orth one-half of the total value ofthe property subjectto the life estate, 
"f the trust estate, unless higher or IO\4.'er values for these interests are 

".,biished by prooL"265 
It is unclear what effect this valuation provision will have on powers 

J<lted to the spouse. For example, suppose 0 transfers $100,000 into an 
· .. :tr vivos trust to pay the income to spouse S for life. 0 grants S a general 
.·"rr exercisable by deed, The income interest is presumptively worth 

"<1).000. Since only a piece of paper stands between Sand $100,000, the 
.,,,cr should be valued at $50,000 and the entire $100,000 treated as 
"ired from O. On the other hand, suppose o grants 5 a general testamen­
.n power. Arguably, this should not affect the suggested result so long as S 
,,,Id economically realize some benefit from the power during lifetime. For 

",,,nple, if 5 could borrow money secured by the property interest subject 
"he power, the power should be treated as an interest passing from 0 to 5. 

,In the other hand, if under applicable law 5 cannot benefit economically 
',,'ID the power, it is unclear whether the power should be ignored. Cnder a 
:"Iicy that seeks to assure 5 long-term financial protection, it should be; but 
'I",lic), that recognizes the elective share as a reward for 5's contribution to 
,I', wealth militates in the other direction, since 5 has the power to dispose of 
,he property at death, If 0 grants 5 a limited power that excludes 5 and 5's 
·,,"te as potential appointees, the power should be ignored on the theory 
",Jt 5 is merely the agent of 0 and receives no economic benefit in the 
:,roperty subject to the power. 

A second form of property derived from the decedent is that appointed 
". the decedent to the spouse in exercise of either a general or special power 
'f appointment that could also have been exercised in favor of objects other 
'h,m the spouse?" If the special power was exercisable solely in the spouse's 
:.lIor, the epe adopts the relation-back theory of powers and treats the 
,>roperty appointed to the spouse as derived from the donor of the power 
",d not from the donee-decedent. The rationale for this exception is 
"I",cure in cases where the spouse is not also the taker in default of the 
,ppointment designated by the donor of the power; any exercise in the 
'pouse's favor, whether or not the spouse is the sale potential object of the 
i",wer, involves discretion on decedent's part which, if not exercised, defeats 
'he spouse's potential interest in the property subject to the power. 

Property derived from the decedent can also take the form of proceeds 
"r life and accident insurance on the decedent's life attributable to premiums 
;'"id by the decedent,'" While insurance on decedent's life payable to 
rK.'neficiaries other than the surviving spouse is excluded from the aug-

265. UPC § 2-207{a). \"t/hetncr the filloted provision applies to § 2·202 is open to doubt. 
i ttl- statutory language is introduced by the phrase "For put pose of this subsection," and 
·.h\'inus reference to § 2-207(a). If tht" presumptive valuation controls for purpmes or satisfy­
II~ Ihe spouse"s elective share. however, it ought to control for purposes of computing the 

,L..tT{', 01her""'ise. the amount included in the ilugmented estale and the amount deemed to 
j -I~~ (0 the spouse in satisfaction of the share could differ. 

'66. 1d. § 2-202(2)(i). 
:2{ii. ld. 
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mented estate, proceeds of insurance payable to the spouse are indudt'd 
"because it seems unfair to allow a surviving spouse [Q disturb the decedent'", 
estate plan if the spouse has received ample provision froin life insur. 
ance."'" It is unfortunate, but probably unavoidable, that the imuranrr 
addition is tied to premiums paid by the decedent. It takes little imagination 
(Q forecast potential litigation concerning this requirement. centering on ;j 

multitude of factual patterns based upon the claim that premiums paid b, 
another are indirectly attributable to the decedent. . 

A fourth kind of property derived from the decedent includes any lump 
sum benefit immediatel), payable to the surviving spouse; also included is th" 
commuted value of any annuity contract proceeds payable to the survivin,; 
spouse and attributable to premiums paid by the decedent on annuit, 
contracts under which the deceased spouse was the primary annuitant,21

:" 

This inclusion primarily reaches joint and survivor commercial annuit~ 
contracts or commercial annuities on decedent's life that provide a guaran· 
teed payment period and designate the spouse as the beneficiary. 

With respect to the last two forms of propeny, section 2-202(2)(i, 
prov'ides that "premiums paid by the decedent's employer, his partner, " 
partnership of which he was a member or his creditors, are deemed to haw 
been paid by the decedent." Thus, a group life insurance policy paid h, 
decedent's employer but payable to the spouse would be included in lht" 
augmented estate. 

Property derived from the decedent also includes the commuted valut" 
of any amounts payable to the surviving spouse after decedent's death und(" 
any public or private pension plan, disability compensation, death benefi" 
or retirement plans other than social security, to compensate the decedent 
for services rendered or disabilities incurred.270 This inclusion primari!! 
reaches public or private pension plans, other than social security, that pa, 
benefits to a deceased employee's surviving spouse. 

A sixth type of property derived from the decedent is that held by tht 
decedent and the spouse atthe time of the decedent's death as joint tenalU' 
with right of survivorship.'" United States Savings Bonds held by decede'L! 
and the spouse as co-owners should be taken into account in computing th' 
elecrive share. Doubts earlier' expressed272 with respect to including ((I 

owned bonds of decedent and a person other than the spouse in thl 
augmented estate focused on the pOlential problems of the spouse's e1ecti" 
right defeating the bond's survivorship feature. If the spouse is the survi"ir:; 
co-owner, inclusion of the bonds in the augmented estate would not imp'" 

268. UPC § 2-202, Comment. L"nder ;.\f.Y. EST., POWERS & TRl'STS LAW § 5-I.I(hl'. 

(McKinney 1967), proceeds of insurance payable to decedent's sur .... iving spouse are exduut 

in the computation of the spouse's elective share. 
269. UPC § 2-202(2:)(i). llnder N.Y EsT.. POWI::RS & TRCSTS LAw § 5·J.I(b)(2) (McKin lll 

1967), annUil)' contract proceeds payable to decedent's sun-iving spouse are excluded frl'~ 
the computation or the spouse's elective share. 

270. UPC § 2-202(2){i). Coder ;.\j.y. EsT.. POWERS & TRt:STS LAw § 5·1. I (b)(2) (McKim:" 
[967), 1hest;' benefits would not be taken into aCLOum in computing the spouse's eleCli\'e Shd lf 

27 I. UPC § 2-202(2){i). 
272. &e note 249 supra and accompanying text. 
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lilt" survivorship feature but wOIlld only limit the right of the spouse to reach 
"du:r property in the augmented estate. 

Finally, the value of the surviving spouse's community property 
I i~llISm is included as property derived from the decedent. 

All property owned by the spouse at Lhe decedent's death or transferred 
:tV (he spouse in a tainted manner "is presumed to be derived from [he 
decedent except to the extent that the surviving spouse establishes that it was 
,It-rived from another source."'" This presumption is rebuttable although 
diffiwlt tracing problems can make it difficult or impossible for the spouse 
,n U\'ercome the presumption. It is unclear from the language of the UPC 
"heLher the spouse must specifically rebut the presumption for each item of 
d,e spouse's property included in the augmented estate or whether the 
'pollse can rebut the presumption by evidence that a portion of the total 
,,,Iue of all of the spouse's property was derived from a third part)' source, 
lilt· latter method should be permissible. Otherwise, the spouse is penalized 
[or not exhausting property derived from the decedent during their joint 
lifetimes rather than the property derived from a third party source. 

Other problems are presented by the derivation conce!,t. Suppose at 
decedent's death the spouse owns property then worth $200,000. For the 
five years preceding decedent's death, the surviving spouse had been 
employed and earned $50,000 before taxes but $37,500 after taxes. Gross 
""mings could account for the $200,000 personal estate, Actually, the 
'pouse and the decedent pooled their incomes for the purpose of paying 
living expenses and the surviving spouse deposited $500 from each week's 
,.dary into a personal savings account for a total accumulation of $21,500, 
"hich is included in the spouse's $200,000 personal estate. Is the spouse to 
he.' penalized for contributions to their joint living expenses? Is the spouse 
,",uitled to rebut the presumption by reducing the value of the property 
owned at death by the gross salary even though $12,500 clearly went towards 
lilt· payment of income taxes? These questions illustrate some of the con­
'tJuClion and proof problems that await the surviving spouse, 

Another problem presented by the derivation concept deals with prop­
<'Ity received by the spouse in satisfaction of lifetime support obligations. 
'!tlSt the spouse's personal effects purchased by the decedent be taken into 
'''(Qullt? At what point does a support item become a luxury item? Who 
0\\'1150 the painting on the wan, the decedent's estate or the surviving spouse? 
\, Professor Clark has noted, "The dividing line between wealth contri­
I.lJ1cd in satisfaction of the obligation of support and true gifts is relevant in 
Ihis connection, bUl will prove an elusi\'e distinction to maintain."275 

,;:t. I'PC § 2-202(2)(i). 
,;-1. ld. § 2·202(2)(i;;). 
!:':I, Clad;., The RecaptuTt' of Testamentaf)' Srlb,~ljt!ttrs to Prtun,e the SpoUSI':~ Fledtvt' Shan·:.4.n 

tNJr,ji1ui of Rl'cenl Statutory Reforms, 2 CO.'\;\. L. RH. 513, 539 (1970). Professor Clark also 
" .1I~'~: 

The properly wbi('h she accumulated and still posses:.ed at the hushand's death 
Ilut ""'hid, she originally <l<..([uircd frolll him in the- (or1ll uf reasonahlc support 
p.tyrue!lts or in the form of household furnishings or necessities arc arguably 110 

11Iote' inc ludihlt.' <l~aim,( her· share than <fl·e items (If food in the l;uder or clotbes in 
Ill(' dOM.:t The slatutc recogniLcs no diMinctiolJ between gifts and support items, but 
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It is also unfortunate that the UPC fails to adopt a de millim;s concept to 
exclude anni"crsary, Christmas, or birthday gift~ to the spollse like sectiu[] 
2-202(1)(iv), which excludes transfers to the extent of the first $3000 tu 
donees other than the spouse. It might have been advisable in drafting 
section 2-202(2) to have excluded from the augmented estate all non-income. 
producing tangible personal property owned by the surviving spouse at 
decedent's death that is not then used in a trade or business or otherwise for 
the production of income. An exclusion of this kind can be supported on the 
ground that the value of these items is not ordinarily substantial and stich 
items a~e unlikely to assure the spouse long term financial security. The 
excluded items would ordinarily constitute support items received by the 
spouse and small gifts. 

A further problem with the derivation concept is raised by post-transfer 
income, appreciation, and improvements. Suppose decedent transferred 
$10,000 in cash to the spouse four years before decedent's death and the 
spouse wisely in\'ested it in real estate. At decedent's death, the real estate is 
valued at $50,000. Suppose further that the spouse also owns a savings 
account with a balance of $12,000 attributable solely to rental income from 
the real property and interest on the savings account. Section 2-202(2)(iil 
provides that "income earned by included property prior to the decedent"; 
death is not treated as property derived from the decedent."''" This prori· 
sian should shield the $12,000 account from the augmented estate. The 
burden is on the spouse to prove how much of any property owned at death 
is attributable to income earned on property derived from the decedent. B) 

applying a dictionary meaning to the word "derive" (to trace to, or from a 
source"'), appreciation resulting from the retention of assets received by ,he 
spouse from the decedent could be included in the augmented estate. 
Furthermore, because the appreciation has not been realized, the apprecia· 
tion arguably would not be shielded by the income exception. Suppose, on 
the other hand, the spouse had sold the real estate for $50,000 befon· 
decedent's death and reinvested the proceeds in securities that were owned 
by the spouse at decedent's death and valued at that time at $60,000. In thi, 
case at least $40,000, the appreciation realized on the sale of the real estate. 
should be shielded under the income exception if "income" is given a tax la', 
meaning and not a trust accounting meaning. However, this result suggesl~ 
an unwarranted distinction (which arguably exists by virtue of the inconK 
exception) between realized and unrealized appreciation on pro pert}· de· 
rived from the decedent. Unfortunately, federal estate tax analogies "". 
inconclusive.'" The preceding discussion highlights the difficult tracill, 

it seems probable that a line will have to be drawn at some point if fOI" no other 
reason than administrative feasibility. 

!d. 539 n.82. 
276. The word "income" is not defined in the Uniform Probate Code. But su,.RE\""tj 

U;':IFORM PRINCIPAL A;-"'i} INCOME Acr (U.L.A.) § 3. 
277. \VEBSTER'S J\EW l:s"TER~'\TIO.!'JAL D1CT[O>JARY 705 (2d ed. 1959). 
278. Section 2035 of the Internal Revenue Code as it applied to transfers prior to JaIlU,IP 

I, 1977, induded in a decedent's gross estate transfers within three years uf decedent's de.;'] 
made in contemplation thereof. In \'alumg included property, po.s.t·trans.fer income ;til' 

enhancements in value resulting from the donee's imprm'ements or additions to the lr.ll]' 
fened property \~'ere l"'Xduded. Treas. Reg. § 20.2035-I(e) (19M). [f lbe donee exchangecl II:' 
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"hkms. inherent in an income exception. Unfortunately, an alternative 
"J[ion that values completed interspousal transfers at the time [he spous.e 

.' ",ues entitled to the possession of an outright transfer would be unfair to 
(('(lellt's donees because it ignores any post-transfer appreciation that 

.,,:<1 be applied to the spouse's future support needs. 
property owned by the surviving spouse at the decedent's death and 

',Iuded in the augmented estate is valued as of the date of the decedent's 
.llh."" Property transferred by the spouse that is included in the aug­

·'.·ntcd estate is valued at the decedent's date of death or at the time the 
.tn,!'er became irrevocable, whichever first occurs.280 If decedent created 
" irrevocable trust with a retained life estate, or if the spouse transferred 

i,,,peny derived from the decedent into an irrevocable trust with a retained 
·Ie estate, the value of the property would be included in the augmented 
·"Jte. However, the remainder interest of the trust created by the decedent 
• "uld be valued at decedent's death because the remainder interest would 
,:"r have become possessory prior to the decedent's death even though the 
,Illcrest was irrevocable. 281 On the other hand, if the spouse makes the 
·,.lIlsfer, the transfer is valued at the time it is made. If the value of the 
:t,l!1sierred property has increased between the date of the transfer and the 
I.11C of the decedent's death, the increase in value will economically benefit 

d", 'pouse without affecting the spouse's share in the augmented estate. The 
,j"tinction is difficult to justify. Perhaps it is justified on the theory that like 
.. ,II right transfers in which the spouse cannot reclaim the property, the 
~pr.tuse cannot reclaim the transferred property and control its future 
,,]I<stment for his or her own benefit. This theory, however, is equally 
'I'plicable to decedent's transfers with a retained life estate, which are 
",Iued differently. The distinction may be the result of oversight. 

J. Satisfying the Spouse's ElectiL'e Share 
l'nder typical forced share statutes, a spouse who claims an elective 

,h;!fc forfeits the right to take decedent's property by intestate or testate 
'il(Cession, Vndcr the UPC, the surviving spouse may claim an elective share 
'"" hout forfeiting any property passing to the spouse by intestate or testate 
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succession. Any share passing to the spouse by intestate or testate succession 
other than the homestead allowance, exempt property, and the fallill .. 
allm,vanct\ is first applied in satisfaction of the eleclive share to rcdu( t 

contributions that otherwise might be due from mher persons.2~2 As initi;llh 
proposed, the UPC would have permitted the spouse to renounce a" .. 
intestate or testate share without reducing the amount of the spoust."" 
elective share, and property so renounced .. ,,:ould pass as if the spouse h;uJ 
predeceased the decedent and would be subject to contribution in satisfyill, 
the elective share. This right would not only have permitted the spouse I" 
renounce interests which were difficult to value or of spurious value, butais(t 
would have permitted the spouse to affect the amount of contribution du, 
from other persons in satisfaction of the elective share.'" In 1975, tIl<' 
Commissioners approved editorial changes to sections 2-206 and 2-207 "I 
the UPC that prevent any renunciation from affecting the contributi,,,, 
formula. The chauges provide that in satisfying the elective share, the valul 
of property that would have passed to the spouse but for the renuncialion 
shall be applied against the elective share and reduce the contribution. 
otherwise due from transferees of property included in the augmented 
eslate in the same manner as if there had been no renunciation and lilt' 
renounced property had passed to the spouse.284 

The following example illustrates the effect of this recent change 
Suppose 0 died testate bequeathing $50,000 to Child X, $100,000 to Spou" 
5, and the residue of the estate (defined to capture all lapsed and renouncer 
legacies) valued at $150,000 after payment of administration expenst·,. 
funeral bill, homestead, family allowances and enforceable claims to Chil.! 
Y. The net probate estate included in the augmented estate is $300,000. Th. 
augmented estate also includes $300,000 of lifetime transfers to Z. 50wne,j 
no property at decedent's death. The augmented estate is $600,000 and lh •. 
elective share is $200,000. As initially proposed, the spouse could renoun .. 
the $100,000 general legacy, which would then pass to Y, the residual' 
legatee, and the shares of X, Y, and Z in the augmented estate and thei, 
contributions towards satisfaction of the elective share of $200,000 would Ix 
as shown in Table I. 

TABLE I 

Share of Aug-
mented Estate 
Not Deemed l\'el Benefil 

Passing to Percentage of Amount of Pa$sing to 

Be ne ficiaTJ' Spouse $600,000 Con tribu tion Benefici~Jr~ 

X $ 50,000 8% $ 16,000 $ 34.000 

Y 250,000 42 84.000 166,000 

Z 300,000 50 100,000 200,000 

$600,000 100% $200.000 $400,000 

282. [d. § 2·20;(.). 
283. Cf. COLO. REV. STAT. § 15-11-207 (1914) (spouse ma)' renounce beneficial iJltt'rt'"~t 

tru5t (Teateu by decedent and aftect contribution formula). 
?84. ere § 2·207(a) .. 
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c, "ght of the recent editorial revision, X, Y, and Z in the aggregate would 
:Jy contribute $100,000 towards satisfaction of the spouse's elective share 
n,HlSe the $100,000 renounced legacy is treated as having passed to the 

ci"use in partial satisfaction of the elective share. The shares of X, Y, and Z 
') fhe augmented estate and their contribution towards satisfaction of the 
.,lance of the $200,000 elective share would be determined as shown in 
!.,hle 2. 

TABLE 2 

Share of Aug~ 
mented Estate 
I\"ot Deemed Net Benefit 

Passing to Percentage of Amount of P'Hsing to 
Ikndiciary Spouse $500,000 Contribution Beneficiary 

X $ 50,000 10% $ 10,000 $ 40,000 
Y 150,000 30 30,000 120,000 
Z 300,000 60 60,000 240,000 

$500,000 100% $100,000 $400,000 

In addition, Y would receive the $1 00,000 renounced legacy. Obviously, this 
,('cent editorial change as a practical matter will encourage spouses to accept 
.,11 benefits passing to them by testate or intestate succession. 

The satisfaction formula is set forth in section 2-207 of the UPC. Section 
:·207(a) provides that "in the proceeding for an elective share, values 
",eluded in the augmented estate which pass or have passed to the surviving 
'p<JUse. or which ''"'Quid have passed to the spouse but '"",'ere renounced, are 
''1>plied first to satisfy the electi,ce share and to reduce any contributions due 
from the recipients of transfers included in the augmented estate." Section 
2·207(b) then provides that "remaining property of the augmented estate is 
'II applied that liability for the balance of the elective share of the surviving 
'pouse is equitably apportioned among the recipients of the augmented 
{",tate in proportion to the value of their interests therein." These two 
'('nions represent the core of the satisfaction formula. Unfortunately, they 
;ITe not free of substantial construction problems. 

Section 2-207(a) is intended to reduce the amount of the elective share 
by the value of property that could be made available to the spouse to 
provide the spouse with future financial security. The verb "pass" obviously 
I del'S to property passing to the spouse by testate or intestate succession. 
{'he ·verb "have passed" is less clear. At minimum, it refers to property 
"wned by the spouse at the decedent's death that does not pass to the spouse 
h:' tc"tate or intestate succession but is derived from the decedent within the' 
"'ntemplation of section 2-202(2). Thus, it includes trust interests, joint 
tenancy property, insurance and other forms of property derived from the 
decC"dent. The verb "have passed" under any reasonable construction 
,huuld also include property that at one time passed to the surviving spouse 
r rom the_ deced"m and which the spouse thereafter transferred to third 
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panies.'ll'5 \Vhile the statute is not crystal clear. any constru(,lion that LX­
eludes the spouse's transfers from section 2-207(a) perforce must treat lit, 
spouse's donees as other recipients of property in the augmented esta!1 

within the meaning of section 2-207(b). Thus, by infer vivos transfers t b, 
spollse not only 'would be able to adversely affect the contribution liability (tl 

decedent's donees but also " ..... ould be in the position of having to re,'oke his or 

her prior gifts to the extent contributions, if any, are due. Accordingh. 
section 2-207(a) should be construed to require that the value of all properi, 
owned or transferred by the surviving spouse that is derived from tll;· 
decedent and included in the augmented estate first be applied against the 
elective share together with the value of all property passing or which would 
have passed but for the spouse's renunciation to the spouse by testate 0, 

intestate succession. 

Section 2-207(a) further provides that "for purposes of this subsection" 
the spouse's beneficial interest in a life estate or a trust shall be presumed to 
equal one half of the property subject to the life estate or the trust estate 
Thus, if 0 conveyed Blackacre to Spouse 5 for life, remainder to X, and at 
O's death Blackacre is then worth $100,000, the ,'alue of SOs interest i, 
presumed to be $50,000. This rebuttable presumption should apply to 
remainders in the spouse following a legal life estate or income interest. 
Thus, if 0 transferred property to T in trust to pay the income to X for Ii!" 
and upon X's death to pay the corpus to 5, the value of 5's interest is 
presumed to be one-half. It is expected 'that substantial litigation will 
arise to rebut this valuation presumption particularly if the surviving SPOllS<' 

is very young or very old. If the value of the surviving spouse's interest is 
presumed to be one-half of the value of the property from which the 
spouse's interest is carved, the value of the interests of all other persons in 
the same property is perforce one-half. 

Since the interests of the other persons may also be included in the 
augmented estate and subject to contribution, it would have been advisable 
for the UPC to address this split interest valuation question with greater 
specificity. Similarly, the statute fails to establish a presumptive valuatioll 
formula when there are multiple beneficiaries, excluding the spouse, "f 
present and future interests in the included property. This problem assum,·' 
greater significance because of the uncertainties concerning the jdentity oj 

the transferees liable for contribution discussed below, For example, if () 
transfers property into a revocable trust to pay the income to Spouse 5 for 
life, remainder to Child A for life, remainder in fee to Grandchild D, an.l 
the trust is valued at $100,000 at O's death, the entire transfer is includerlin 
the augmented estate, The remainder interests of A and D are included undL"l 
section 2-202( I )(ii) of the UPC as a re"ocable transfer to a donee other thall 
the surviving spouse and S's income interest is included under section 
2-202(2) as property of 5 "owned" at O's death. While the entire $1 00,000 i, 

285, Cf. COLO. REV. Sn.r. § IS-11-20i (1974) (reduces the spouse's elective sbare br It.r 
spous~'s ~hjrd pa~t~ .. t~_~ns"fers.included in the augmented ~ta_~~~. 
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Included by a combination of these two provisions, the separate values of the 
l[llereS[S of S, A, and D are important because the value of S's interest is first 
"pplied towards satisfaction of the eJectil'e share and, if A and LJ are 
: ccipients of property liable f01' contribution, the value of their interests 
!wgcther with rhe value of the interests of other recipients of property 
IIlfluJed in the augmented estate) is taken into account in determining 
dl)Ilce contributions towards payment of the remaining portion of the 
l·lective share, if any. 

In apportioning the unsatisfied portion of the elective share among the 
r{'cipients of property included in the augmented estate, section 2-207(b) 
provides that "remaining property of the augmented estate is so applied that 
liability for the balance of the elective share ... is equitably apportioned 
"mong the recipients of the augmented estate in proportion to the value of 
,heir interests therein .... The antecedent of "therein" is unclear. If the 
,lIltecedent is "remaining property of the augmented estate," the contribu­
tion formula works: the denominator of the fraction is the augmented estate 
ks, the value of all property passing to the spouse included in the aug­
mented estate. Because this construction accomplishes the obvious purpose 
of the statute it should be preferred. On the other hand, if the antecedent of 
"[herein" is the augmented estate, which is not a strained construction, the 
rontribution formula would not result in complete satisfaction of the elective 
~hare in al1 cases. Under the latter construction~ the numerator of the 
fractional contribution formula for each recipient would be the value of 
property in the augmented estate received by the recipient and the de­
nominator would be the augmented estate, which includes the spouse's 
I,ropeny. The sum tOlal of contributions due from all recipients (other than 
rhe 'pouse) would be less that 100 percent of the total contribution required, 
The appropriate contribution fraction should be the value of the share of 
{'aeh recipient liable for contribution in the augmented estate over the values 
of all of the shares of all recipients liable for contribution. Expressed 
differently, the denominator of the contribution fraction should be the 
""gmented estate reduced by the value of all property that passes or is 
deemed to pass to the spouse under section 2-207(a). As noted this is the 
.. ffect of the suggested preferred construction, which treats the antecedent 
"f "therein" as "remaining property in the augmented estate." 

Both sections 2-207(a) and 2-207(b) refer to contributions by recipients 
of transfers in the augmented estate, The word "recipients" is undefined. 
However, section 2-207(c) provides: 

On1r original transferees from, or appointees of, the decedent and their 
donees, to the extent the donees have the property or its proceeds, are 
subject to contribution (Q make up the elective share of the surviving 
spouse. A person liable to contribution may choose to give up the property 
transferred to him or to pay its values as of the time it is considered in 
computing the augmented estale. 

fhi, section is intended to provide a gloss to the meaning of the word 
. I cCipient" used in the preceding subsections. 
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\Vhen propert>' has been transferred into a trust the term of \vhich 
continues beyond the decedent's death, are the transferees the trustees 0]" 

the beneficiaries of the income and principal interests? If the transferees art 
the beneficiaries of income and principal, 'ho,,"\'" are they to make the COll. 

tribution w\vards satisfaction of the elective share? In such a case, what 
effect would a spendthrift clause have on their ability to make a contribu_ 
tion? If the transferees are the trustees, as this author believes, is tilt" 
contribution to be charged to the income or principal account? It would 
have been advisable for the UPC to provide that when the augmented estate 
includes a trust that continues beyond the decedent's death, the trustees 
shall be liable for any contribution towards payment of the elective share 
based upon the value of the beneficiaries' shares and any contribution shall 
be charged to principal. A charge to principal may be the most equitable if 
the spouse is not the income beneficiary. The income beneficiary bears the 
burden of the contribution by his or her loss of future income on the 
amount of the contribution. It also has the distinct advanwge of avoiding 
problems which might arise if there are contingent remaindermen of 
principal since the charge to principal reduces what the persons ultimately 
entitled to the corpus receive. If the spouse is the income beneficiary some 
amortization of the spouse's lost income should be provided. 

If a transferee, as that word is used in section 2-207(c), includes the 
spouse (and there is no reason it should not) and donees of a transferee are 
liable for contribution, does section 2-207(c) require the spouse's donees 10 

contribute ratably with other recipients of property from the augmented 
eslate under section 2-207(b)? In the earlier discussion of section 2-207(a), 
the argument was made that the spouse', third party transfers included in 
the augmented estate should be applied in total against the spouse's elcctive 
share under the "have passed" language of that section. Any otherconstruc· 
tion , ... 'ould permit the spouse to increase the amount of contributions due 
from the decedent's donees by transferring away assets the spouse received 
from the decedent during the marriage. Accordingly, contribution from the 
spouse's donees under section 2-207(c) should not be required. 

Decedent's transferees are liable for contribution even though they nO 

longer have the transferred property. Their donees are liable for contribu· 
tion only to the extent they have the transferred property or its proceed,. 
Purchasers from decedent's transferees or their donees are not liable for 
contribution. Thus, if 0 transfers $5000 in cash to Child A one year belon' 
O's death to be used to pay for A's college education, A may be liable for 
contribution even though the funds are exhausted. On the other hand, if 0 
transferred $5000 to Child A one year before O's death and A transfe" til<­
$5000 to Grandchild B to be used to pay for E's college education, B would 
not be liable for contribution, although A would continue to be liable. Tlli­
much is clear. However, if an original transferee transfers property W·I 

donee who has the property or its proceeds, are the transferee and his or her 
donee jointly and severally liable for contribution? If the transferee pays ,lor 
con[ribution, can the transferee recoup the contribution from the donee v! 
\'ice versa? 
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Section 2-207(c) provides that "[a) person liable for contribution may 
. house to give up the property transferred to him or pay its value as of the 
'line it is considered in computing the augmented estate." In most cases, the 
, .• Iue of included property should exceed the amount of any contribution 
, .• ~ilit)'. In a rare case, particularly with respect to outright transfers, the 
"due of the property may have sharply declined between the date of the 
:r ansfer and decedent's date of death and the donee may prefer to surren· 
.ia the property to the spouse in lieu of paying a greater contribution 
liability. Section 2-207(c) clearly evidences the policy of subjecting a reci· 
pient to contribution liability only with respect to property received from the 
.!Llgmented estate and it negates an intent to subject the recipient'S other 
""ets to the contribution liability. 

Under section 2-20J{a), the spouse is granted a right of election against 
""ne third of the augmented estate." Under section 2-202 the augmented 
,'state is composed of the net probate estate increased by the value of certain 
property transfers. Under section 2·207, the elective share is satisfied by 
.·"Iues. Since section 2-201 (a) does not refer to the value of the augmented 
estate and section 2-202 does not refer to the value of the net probate estate, 
, question arises whether the spouse receives a fractional share of the 
;lugmented estate that increases and decreases with market fluctuations 
during estate administration and attaches to each asset included in the 
augmented estate or a pecuniary share of the augmented estate that remains 
constant during administration or a little of both. Section 2-205{d) lends 
,upport to the argument that the spouse receives a pecuniary amount. The 
determination of the fractional or pecuniary nature of the elective share can 
,[fect the potential liability for contribution. From an administrative point 
of view, a pecuniary amount is preferrable, although in a rising market the 
'pouse will lose the benefit of post-death appreciation. The issue is also 
important in light of potentially different income tax consequences attribut­
dble to a distribution of assets in satisfaction of fractional and pecuniary 
interests and the income tax basis of property received by the spouse.2

" 

K. Illustration of the Computation and SatisfactiMl of the Elective Share 

o died on August 10, 1976, a domiciliary of a Code state, survived by 
Spouse S and three children, A, B, and C, of a prior marriage. O's first 
'pouse died in J 955. 0 and S were married in 1969. Neither 0 nor Sever 
signed a blanket waiver of their rights in the estates of the other. Unless 
otherwise stated, neither 0 nor S consented to any specified transfer. 

~86. \Vith respect to estates of decedents d>'ing prior to January I. 1977, for inwme tax 
purposes. to the extent the personal re presentative distributes appreciated property from the 
"'L.ne to the spouse in satisfaction of a pecuniary share. the estate realizes gain or loss on the 
lh~tribution and the spouse takes a basis in the distribmed property equal to its fair market 
IJ[ue on the date of distribution. Treas. Reg. §§ 1.66l(3)(2)(f)(I), 1.1014-l(a) (1973). If {he 
{'X~t:utor distributes appreciated property in satisfaction of a fractional interest, no gain or loss 
.~ r~ali1.ed on a distribution of appreciaLed assets and the basis of the distributed prupeny in 
the hands of the spouse is equaJ to iLS basis in the hands of the personal representative. [d. 
\n'dlogolls rules apply with respect [0 estate of persons dying after December 31, 1977. Set 
I R.C. § l04Q. 
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Under the terms of O's will, 0 bequeathed $150,000 to Sand tht 
residue of the probate estate after the payment of debts, expenses, and estate 
taxes in equal shares to A, B, and C, The value of O's gross probate estate i, 
$565,000. It is subject to the payment of enforceable expenses and claims, 
excluding estate taxes, of $30,000, in addition to a $5000 homestead 
allowance, $3500 exempt property, and a $15,000 family allowance. Other 
facts relevant to the computations are set forth in the following calculations: 

1. Computation of the A ugmmted Estate and Elective Share 

a. Net Probate E.<la/e 

According to section 2-202 the probate estate is first reduced by funeral 
and administration expenses, homestead allowance, family allowances and 
exemptions, and enforceable claims. 

GROSS PROBATE ESTATE 
LESS: 

Enforceable Expenses & 
Claims, other than Estate Taxes 

HClIl1eS[cad Allm'llance 
Exempt Properly 

, family Allowance 

$:10,000 
5,000 
3,500 

15,000 

S565,OO() 

53,SOil 

:l:ET PROBATE ESTATE $511,50D 

b. Donee Transfers 

To the net probate estate is added the value of donee transfers of the 
types described in section 2-202(1). 

1. On January 15. 1957, 0 transferred 550,000 into a rc\'ocable int,r 
lliVOj trust for the benefit of O's mo~her. Af. 0 retained the power of 
rc\"ocation at death. The corpus was then ,:alued at S200,OOO. 11-[ 
sun:j"ed O. This revocable trust is excluded from the augmented 
estate because the transfer occurred prior (0 the marriage. -0-

2. On February 9, 1970, 0 transferred securities then worth $200,000 
into an irre,,'ocable inta vivos trust. "Cnder the terms of this trust,lhe 
income was payable to 0 for life and upon D's death the corpus was 
distributable to Child A. At G's dealh, the corpus ",'as worth $250,000. 
This trust is included in the augmented estate under section 2-
202( I )(i) at its value at O's death when the remainder interest became 
possessory because 0 retained the income interest at death. $250,00(1 

3. On ~larch 9, 1970, 0 transferred a 40 acre rarm then "valued at 
$95,000 to Child C retaining a life estate in the transferred property. 
In consideration for this transfer, C paid 0 $5000, an amount less 
than the value of Cs remainder imerest. At 0\ death, the farm was 
wonh $120,000. It is included in [he augmented estate undel" section 
2-202( I )(i) because of O's retained po.s.scssory interest at dcath and at 
its value at O's death when C's interest bccame possessory. Hm-\'cver, 
this value is reduced by $5000, the amount of the partial considera-
tion received by O. 115.0fH1 

4. On September 4, 1970, 0 deposited 525,000 into -Ii sa"illgs account in 
the name of 0 and Child Bas joim tenants \ .... ith right of sun:i,,·orship. 
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This aCCOlLtll i~ \alllt:d at $19,000 at O's death and is included in the 
augmeIHed eslate at that ,'altle under seuion 2-202( I )(iii) hCGluM:' B's 
interest became pussessory ~lt that lime. 19,000 

". On ~faa'h 6, 19i 1. a deposited S 15,000 imo ;I S,l\·jngs accuunt 
registered in the name of"O in trust for Child A,"This "Totte]) trust" 
is illcluded in the augmcnted l'st<lte under s~C1jon 2-202(1)(ii) as a 
IT\"ocable transfer. At O's death the accuunt was then worth Sf-WOO 
a Ild is i ntiuued at that \"aluc because A. 's illterest then became 
possessory. 8,000 

fl. On December 25, 19i 1, 0 [ransferred 525,000 imo a re\'ocable inler 
vivm trllst for the benefit of O's morhel' M. At G's dt.'ath, lhe ('orplls of 
the trust was valued aL $55,000. Howe,·er, because S consented 10 this 
transfer it is excluded from the augmenteci estate. -0-

i. On February 4, 1972. 0 purchased a S50,OOO life insurance poliC) 
designating Child C as the beneficiary. At O's death, the proceeds of 
insurance were paid to C. The proceeds are excluded from the 
augmented estate II nder section 2-202(1), which exempts insurance 
payable to per~ons other than [he spollse from the operation of the 
statute. -0-

B. On ~la)" 18, 19;3, 0 and Child A purchased Blackacre as joint tenants 
with right of suni\'orship for $40,000. Each of them contributerl one 
half of the purchase price. In 1974, when Blackane had appreciated 
to $50,000 in vaitle, A financed an irnprm·ement on the propertY'H a 
cost of 525,000. At 0'5 death, Blackacre was worth $90,000. '\'hile not 
free from doubt, a should be deemed to ha';e contributed one-third 
to the cost of Blackacre as impro\"t:-d and $$0,000 should be included 
in the augmented estate. 30,000 

9. On :\'m·ember 5, 1974, 0 gave Child C securities then worth $48,000. 
The securities were ,·<tlued .at 559,000 at a's death. The securitics 
should be included in the augmented estate under section 2-202( I ){iv) 
and \'alued at the time of the transfer when D's imeresl became 
possessory less the $3000 exclusion. 45,000 

10. On June 11, 1975,0 transferred $300,000 into an irrcyo(·able inter 
vivos trVSL L'nder the terms of this trust, income was payable to S for 
life and upon 5's death, the income was payable toChild C for lift, and 
upon the death of the survh·or of them, the (·orpus distrihutable to Cs 
then survi,·ing issue. The interests of C and C's issue bllt not 5 are 
included in the augmented estate under the pro,·isions of section 
2-202(1)(iv). S's imcrest is also included in the augmcmed estate 
under section 2-202(2). Since neither the imeresl of C nor C's issue 
became possessory prior to O's death, their interests should be in-
cluded at values as of D's death. At that ttme, the corpus was ' ... ·onh 
$280,000. Under section 2-207(a), S's interest is presumed to be ,· ... orth 
one half of this value; perforce the interest of C and C's issue is wonh 
one half. While not free from doubt, presumabl)' if the interest of each 
of C and C's issue is valued at more than $3000. a $6000 exclusion is 
available unless the trustee were the donee. If.this trust had been 
created more than two years prior to the deccdent's death, only the 
spousc's imercst would have been included in the augmented estate. 134,000 

II. On Dccemocr 25, 197:), 0 tr.lnsfelT{,d $2500 in cash to each of Child 
A, Child B, and Friend D. All of thcs{" transfers ar~ excluded from !he 
augment cd estate bt'(:ause of the $3000 ex,juslon under section 
2-202(1 )(i,,), -0--
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C. Spouse's Properly 

The vaiue of the spouse's property interests of the type described in 
section 2-202(2) is also added to the net probate estate. 

(i) On October 10, 1968, 0 gave S $5000 in securitiesas an engagement 
present. S owned these securities at O·s death at which time they 
were valued at $21,000. The securities are included in the aug­
mented estate under section 2-202(2), which applies to property 
acquired from the decedent prior to and during the marriage. While 
nOl free from doubt; presumably the post-transfer appreciation on 
property derived from the decedent is included in the augmented 
estate. $ 21,000 

(ii) On February 8, 19;0, 0 purchased a $15,200 life insurance policy 
designating S as the beneficiary. Upon D's death, the proceeds of this 
policy were paid to S. 1nsurance parable to a spouse but not third 
party donees is induded in the augmented estate under section 
2-202(2). 15,200 

(iii) On June 11, 1975, 0 transferred $300,000 to the trust described in 
item 10 abo,,·e. One half of this trust, the presumptive percentage 
interest of S's income interest valued at O's death, is included in the 
augmented estate under section 2-202(2). 140,000 

(iv) On !\~o\'ember 3, 1975,0 gave 5 $50,000 in cash. Immediately after 
this transfer, S transferred these funds into a revocable trus.t resenl -

ing [he income for life. This [rust valued at $32,000 at O's death is 
included in O's augmented estate under senion 2-202(2) because [his 
property derived from 0 would have been included in 5's aug-
mented estate if S predeceased 0. 32.000 

(,') On December 25, 1975, 0 gave S a gift of S 15,000 in securities. S 
immediately gave these securities to a child of S b~' a former mar­
riage. At O's death the securiiies were ,',:onh $21,000. If Shad 
predeceased 0, this transler would have been included in S's aug­
mented estate; therefore they are included in 0'50 augmented estate 
because the property is derh'ed from O. For valuation purposes, the 
SeCm"ilies are valued at the time of [he transfer less the $3000 
exclusion. 12,000 

(vi) On January 8, 1976, 0 gave S $50,000 in cash. S immediately gave 
this gift to Child A. 0 joined in the transfer. Accordingly, it is 
excluded from O's augmented estate. If 5 had predeceased 0, it 
would have been excluded from S's augmented estate as well. -0-

("'ii) At O's death, S owned property ha"'ing a value at that time of 
$890,000. S can establish that S inherited $820,000 from S's first 
spouse and that $20,000 is attributable to income earned on proper­
ty recei"'ed from O. Under section 2-202(2) a presumption arises 
that [he difference was acquired from 0 and is included in the 
augmented estate. 50,00n 

(viii) Subsequent to G's death, S applied for and received the $255 social 
security death benefit. In addition, Swill be entitled as O's surviving 
spouse to a monthly stipend of $485 from Social Security. Under 
section 2-202(2), these items are excluded from lhe augmented 
estate. -_Q--

Al'GMENTED ESTATE (sum of net probate 
estate, donee transfers, and spouse's property) 

ELECTIVE SHARE (one third of the 
augmented estate under section 2-201) 

E,3~blpll 

S 460 9~il 
~_J.._ 
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2. Satisfaction of Elective Share 
[n satisfying the elective share, the value of the spouse's property 

interests included in the augmented estate reduce the value of the elective 
,bare to be satisfied by other recipients of property of the augmented estate . 

. \\IOUNT OF ELECTIVE SHARE $460,900 
LESS SPOUSE'S PROPERTY: 

Securities [item (i) above] $ 21,000 
I nsurance {item (ii) alxweJ 
June 11, 1975. trust [item (iii) above) 
Re\'ocable trust [item (i\') abm'eJ 
Spouse's transfer {item (\') above} 
Spouse's property at O's clcath [item (\'ii) above] 
Bequest underwill 

IIALAr\CE OF ELECTIVE SHARE AND 
CONTRlB UTIO:-':S DUE FROM OTHERS 

15,200 
140,000 
32.000 
12,000 
50,000 

150,000 420,200 

$ 40,700 

3. Alweation of Property Included in the Balance of the Augmented Estate 
and Contribution Liability 

The balance of the elective share due from other recipients is allocated· 
among them in proportion to their interests in the balance of the augmented 
"state. The balance of the augmented estate passing to persons other than S 
is calculated as follows: 

Value of Augmented Estate 
Less property in Augmented Estate 

passingtoS 

Equals Augmented Estate passing to others 

$1,382,700 

420,200 

$962,500 

The allocation of property included in the balance of the augmented , 
estate before contribution to the spouse's elective share from A, B, C, and 
Trustees is presented in Table 3. The contribution from each recipient to 
the elective share is then determined according to their proportionate shares 
in the balance of the augmented estate, as illustrated in Table 4. 

TABLE 3 

Property Description ToA ToB To C To Trustees 

Trust dated Februa'1' 9, 1970 {item 
Z above} $250,000 
F.urn transfcr with retained life es· 
late [item 3 above] $115,000 
Joim tenancy bank account [item 4 
dbove] $ 19,000 
Touen trust {item 5 above] 8,000 
Joint tenancy real estate [item 8 
above} 30,000 
Cih of securities [item 9 above] 45,000 

Trust dated June II, 1975 [item 10 
$134,000 ;l!lOve] 

Shares of probate estate 120,500 120,500 120,500 
$408,500 $139,500 $280,500 $134,000 
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TABLE 4 

Due from A ·IOR,:'OO 
962,500 

x 40,700 $17,274 

139,500 x 40,700 5,899 
962,500 

Due from B 

280,500 x 40,700 11,861 
962,500 

Due from C 

134,000 
X 40,700 5,666 

962,500 
Due from Truslees 

$40,700 

If, in the foregoing illustration, a had appointed $600,000 to S by the 
exercise of a general power granted to a by his predeceased father, the 
augmented estate would have been increased from $1,382,700 to 
$1,982,700 and the elective share would have been increased from $460,900 
to $660,900. However, because S would have been charged with property 
equal in value to $920,200, no contributions would be due from other 
recipients of property included in the augmented estate. While it can be 
anticipated that in the great majority of estates the value of property passing 
to the spouse included in the augmented estate will exceed the elective share 
in each estate, the attorney will necessarily have to undertake the calculations 
to fully appraise the spouse of his or her rights. 

In the foregoing hypothetical, estate taxes are charged totbe residueol 
a's estate passing to the three children.2R7 The will has absolved S from any 
tax liability S might otherwise have had to pay under the provisions of 
section 3-916 of the upe, which requires an apportionment of the estate tax 
liability unless the will otherwise provides. An argument might be made thaI 
the amount of the tax liability S would have had to pay constitutes an 
additional benefit passing from a to S under the will and should not be 
taken into account in computing the shares of A, E, and Gin the augmented 
estate. 

L. Election Procedure 

The right of election is personal to the surviving spouse and may only be 
exercised during the spouse's lifetime.2"If the spouse dies priorto the filing 
of an election, the right dies with the spouse. If the purpose of the elective 
share is to provide long term financial security for the surviving spouse, 

287. Professor Effland has suggested that if estate taxes are charged to the residue, then in 
order to achieve an equitable apportionment, the residuary gift must be reduced by .he 
amount of taxes in determining the comribmion formula for the residuary legatees. Hflao.rl •. 
Righl5 of the SuroivingSpouse and Children, in U:-':-IFORM PROBATE CODE PRACTICE M",":-1t:AL.J: t 

(1972). This appears contrary to the Slat ute in that tne apportionment is based upon the \'aJut' 
of properly included in tne augmented estate and estate taxes are includible in the augmenlt,d 
estale since, by definition, they are not claims. Sre epe § 1~201(4). If taxes red.ur.e tht' 
residuary devise for contribution purposes but are induded in the augmented estate, the 
contribution formula will fail. 
~BB . . UPC § 2-203, 
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':Cl"C is no reason to provide protection for the spouse after the spouse has 
. ,01.'" This view may be somewhat short-sighted. If the personal represen­

.. lti\'C of the estate of the surviving spouse were permitted to petition for an 
,:c('[ive share, the election could potentially increase the elective share, the 
. !'ouse's estate, and the shares of children of both the decedent and the 
'I'"use who might also have been disinherited by the decedent. One solution 
,,1 this problem might have been to authorize the court to permit an election 
." behalf of the deceased spouse if an election would benefit other members 
01 decedent's family. This authority would recognize that in part the 
itl~lification for an elective share is the recognition of the contributions of' 
'he spouse to the acquisition of decedent's wealth. 

If decedent's spouse is a minor or a person for whom a conservator has 
"'en appointed,"O the spouse's right of election may be exercised "only by 
."der of the court in which protective proceedings as to his property are 
pending,"'" The court may order the exercise of the right of election if the 
.' "UI'I finds the exercise "necessary to provide adequate support for [the 
,pouse] during his probable life expectancy."'" The scojOe of review under 
this standard is unclear. For example, to l'\rhat extent, if any, must the COUft 

"msider other resources availab!e to the spouse for support, such as social 
,ccurityor pension rights derived from the spouse's employment? If other 
,,,sources available to the spouse are sufficient to provide support even 
,hough they are not derived from the decedent, there appears to be no right 
"f election even though if the spouse were competent there would be. 
Section 2-203 appears to authorize the court to fashion a relief in light of all 
'he facts and circumstances. If the spouse's resources would provide only 
!,,,nial support, the court might otherwise limit the right of election to satisfy 
,be spouse's support needs in excess of available resources. Furthermore, 
,he provision is severly limited because it excludes consideration of the effect 
"f any election on the spouse's future income and estate tax liabilities and the 
,merests of other members of the decedent's family.,g, 

The right of election is exercised by the filing of a petition with the court 
ha"ing jurisdiction over the estate and the mailing or delivering of a copy to 
.my personal representative either within nine months after decedent's date 
fOf death or within six months after the probate of the deceased spouse's will, 
"'hichever last expires.'" Generally, under the upe a will may not be 
.I(imitted to probate more than three years after the decedent's death!" 
rhus, the maximum time in which the petition may be filed is three years 

'.!H9. Sfe NAT'L COK}'ERENCE OF Cmn{]5S1O:"\lRS 0:-'; UN[FOR~' STATE. LAWS, Lir-;lFOR:'>.{ PRO· 
!'III Com:: LECISLAT[\'E HISTORY 55 (Proceedings of Committee of the \"'hole. in Philadel­
i,11I<1. (la., July 30, 1968). 
~90. The Code defines such person as a "protected person." UPC §§ 2-203, 5-101(3), 
,91. CPC § 2-203. 
:!92. Ld. 
~93. Su gnuroll) Annot.. 3 A.LR.3d 6 (1965). 
:.!94. L'pe § 2·205(a). As originally drafted, § 2'-205(a) required that the petition be filed 

'Hhin six months after Ihe pubJifation or the notice to creditors. The filing requirement was 
'ni~ed because of the possibility that the right or election would remain open in an unad­
i[,inistercd eSlale and constitute a cloud on title. /d. § 2-205, Comment. 

'95. ld. S 3-108. 



1056 62 IOWA LA W REVIEW 981 [1977] 

and six months aftcr decedent's death, and if not filed within that period th, 
right of election expires. In an attempt to give greater security to donees (J: 

non probate property included in the augmented estate, section 2-205(a) ail" 
provides that non probate transfers included in the augmented estate undtr 
section 2-202( I) shall be excluded from the computation of the augmented 
estate if the petition to claim an elective share is not filed within nine month, 
after the decedent's death. This provision may create an incentive on tilt' 
part of the transferees of non probate assets to use dilatory tactics to preve"1 
the spouse from making an informed election within the nine month period 
in order to avoid contributing to the elective share. Presumably the coun, 
have inherent powers to rectify any loss to the spouse occasioned by surh 
actions. ~10reover, while the UPC does not contemplate a protective elet· 
lion, the CDun is authorized for good cause ShO\"'fl to extend the election 
period if the spouse petitions for an extension before the statutory electir", 
period has expired.'"' Presumably, an extension would be granter! 
whenever the financial condition of the estate and potentially tainted 
transfers are uncenain and the spouse cannot make an informed election 
The requirement that a petition for an extension be filed before [Ik 

statutory period has run may create hardship and even loss of the electi\" 
share for the spouse and places a premium on the diligence of the spouse" 
attorney to insure that the spouse's rights are protected.'"' In other jurisdi,. 
tions, the court is empowered to give relief to the spouse who fails to timeh 
file an election even though a prayer for relief is made beyond the eleerim: 
period.298 

Notice of time and place of the hearing on the spouse's petition shallb<' 
given to persons who are interested in the probate estate and to the other 
distributees and recipients of property in the augmented estate who may Ix 
liable for contribution to the elective share.""" Thus, notice may have to lx 
given to the heirs even if decedent died testate, to beneficiaries under the wil' 
if decedent died testate, and to donees of inlerv;vos transfers included in tIl<' 
augmented estate.'oo After notice and hearing, the court shall determinr 
both the elective share and its payment from augmented estate aSl<l' 
consistent with the requirements of section 2_207.'°1 At the hearing, the 

court would consider what assets are properly included in the augmented 
estate, their values, and other disputed matters. With respect to properl: 
that has not come into the possession of the personal representative or hJ' 
been distributed by him or her, the court "shall fix the liability of any penn;: 
who has any interest in the fund or property or who has possession there::! 

296. [d. § 2-205(a). 
297. Sef! In re Estate of Baker, 171 Misc. 1022, l023, 14 N.V.S.2d 318, 320, a/I'd, 258 API' 

Div. 7t8, t5 N.Y.S.2d t37 (1939). 
298. Sit, e.g.. N.Y EST, POWERS & TR[)STS L.-\w § 5-LI(e)(2) (McKinney 1967). 
299. Su UPC § 2-205(b), The manner of the giving of notice is set forth in § 1-401 of tb 

UPC and mar include flOlice by mailing. personal delivt'ry or publication. 
300. If detedem's will bas been informally probated sbortl~' after the decedent's decllj; 

","ould be possible fOT the election period to expire before rhe will contest period expires .Iv 

2d, § 3-108 (generally one year afler probate), In such case, the ~pouse should join botb t:·· 
hf'irs and devi~ees under [he informally p,·ob,ated will to bind them to the outcome of do· 
prOl.:eeding. 

301. Set id. § 2-205(d). 
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'.,hether as trustee or'othenvise:'3(1~ If less than an persons against whom 
: dod could have been sought are made parties to the proceeding, the 
!"I.'rsons \ .... ·ho have been made parties to the proceeding are subject to , 
I ontrihution in an amount no greater than that for '''''hich they would have 
I.'en liable if all parties from whom relief might have been sought were 
lll"de parties to the proceeding,'Oj The burden is on the spouse to join in the 
proceeding as many potential contributors as possible and the spouse bears 
,he burden of the loss of contribution from persons who are not parties to 
lile proceeding, 30' Orders binding against persons who were properly 
joined in the proceeding rna}' be enforced in other. courts in the state or 
(f)urts of other jurisdictions. 3D:; 

Section 2-204 of the upe provides that the right of election may be 
\\aived in whole or in part either before or after the marriage. The waiver 
lliust be evidenced by either a written "contract, agreement or waiver" that is 
\lgned by the waiving party after fair disclosure, 30' The right of election may 
he waived either bilaterally or unilaterally,'"' While section 2-204 does not 
daboratc on the meaning of fair disclosure, at a minimum the waiving 
'pouse should have knowledge of the extent of the right of election and the 
"llue of the assets subject to the waiver. 

A blanket waiver of "all rights" (or equivalent language) in the property 
of the estate of either a present or a prospective spouse or a complete 
property settlement that is entered into "after or in anticipation of separa­
lion or divorce" waives all rights to (I) an elective share, (2) the homestead 
"lIowance, (3) the family allowance, (4) exempt property and (5) benefits 
.'hich would pass to the waiving spouse by intestate succession or under the 
provisions of any vvill executed prior to the waiver.308 If the waiver is 
,'xrcuted during the marriage but is not intended to deprive the waiving 
'pouse of property passing under a previously executed will, this intent 
,hould be specified in the waiving instrument, 

While section 2-204 also permits a partial waiver, in practice its applica­
tion to partial waivers ,,,·ill be limited to cases in \\'hich the spouse ,,,'ajves the 
right of election to the extent it exceeds a stated dollar amount, Section 2-204 
i'i of little practical necessity if the waiver is limi'ted [0 a specific asset since 
,onion 2-202(1) provides that any transfer is excluded from the augmented 
!"State if made with either the written consent or joinder of the surviving 

'\()2. [d. This. proviSion :o.uppuns. the position that trustees of non·prohate transfers in trust 
IIl'lh(, recipients of propen~- for contribution purposes within the meaning of § 2·207(b). 

·~n:l. rd. § 2·20':;(d). 
:\14. Appropriate forms may Ix: found in U:-.I1WR\{ PRoR ..... n: CODL PRACTICE:: M.II,t..:L:Al. 

·'~';"·92 (1972). 
:-10:). UJ-'C § 2·205(e); Set notes 199·2'00 suprQ and accompan)'ing te-Xl. 
""G, Id. § 2-204, 
30i _ Set' id. 
:ilIS, The c:omments to the section indicate that the operation of the property seulement as 

··dt a wai~'e-r and renunc:i.llion avoids the problem of whether tbe sun·j\"ing !oopouse can share 
Il Ilt'Ct'Ut'nt's. estate if de<:edellt dit:s during tbe pencit"llC)' of the- divorce proceedings. If there 
, i complete: properly sellit:rnent agrcemem, the sUI'\"i\"ing spouse cannot share ill the estate. 
!I Ill(' p1"opt:'rt~· ~ulement agreement foHows tbe divorce, § !?-2IH is unnece~~~nr [0 wrmin;ne 
'I,' 1";:.;11[ of el(',rlioll since the di~'on:c terminates the status of tbt' SUI'ViVOl' as a sun-i\"itlg 
i"lIht:_ rd. § 2-~02(b}(1). 
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spouse, anJ operates exactly like a waiver of the right as to specific property, 
If the spouse waives the right to the extent it exceeds a stated dollar amoun!. 
it is u'nclear how the right of election that is not waived shall be satisfied. 
Presumably, the waiver could specify that the right shall first be satisfied OUt 
of the decedent's probate estate before subjecting inler vivos transfers to 
contribution. If the waiver is silent, the amount waived presumably should 
reduce pro rala the amount of contribution due from the recipients of 
property included in the augmented estate. Section 2-204 is designed in 
large part to accomplish the common estate planning goal of providing for 
children of a former marriage free and clear of the potential claims of a later 
spouse. 

As originally promulgated, sections 2-206 and 2-207 of the upe would 
have permitted an electing spouse to renounce any benefit passing to the 
spouse by intestate or testate succession without adversely affecting the 
amount due the spouse in satisfaction of the elective share. A 1975 editorial 
change to these provisions reversed this position. Section 2-206 no longer 
addresses the issue of renunciation. which is now governed exclusively by 
section 2-80 1,309 and section 2-207 charges against the elective share the 
value of any interest that would have passed to the electing spouse by' 
intestate or testate succession but for the renunciation. This change creates 
an incentive, if not a mandate, for the spouse to take benefits passing by 
intestate or testate succession that in all events are treated as passing to the 
spouse in satisfaction of the elective share. Section 2-206 now provides only 
that the survivin'g spouse is entitled to the homestead allowance, exempt 
property, and family allowance without regard to the fact that the spouse 
elects to claim an elective share. Thus, these statutory rights are in addition 
to the elective share. As originally promulgated, section 2-206(b) prm'ided 
that if decedent's will provided benefits to the spouse in lieu of these rights 
the spouse could not claim these rights unless the spollse renounced the 
substitute provisions in the will. The comments to revised section 2-206 
provide that the deletion of section 2-206(b) dealing with "devises that are 
intended to be in lieu of family exemptions, does not alter the ability of the 
testator, by express provision in the will, from putting the surviving spous<' 
to an election between accepting the devises provided or accepting the 
family exemptions provided by law." The upe does not deal with the 
inter-relationship of section 2-206 as colored by the comment and section' 
2-202 and 2-207. If a devise is intended as a substitution for the famill 
exemptions, then like the exemptions. the devise if not renounced should he 
in addition to the elective share and should be excluded from the augmented 

309. The spouse may renounce an~' intcre5t passing by way of intestate or testate suc({'~ 
sion by a signed instrument describing the interest or property renounced and declarillg lh,t 

renunciation which instrument shall be filed not later tban six months abeT the deadelll ' 

death or nine mOllths after vesting if a future imerest. ld. § 2·80t(a), (b). No provision is mH,k 
for an extension of the disclaimer period. Since the statute requires .it renum:i.artntl of ~ 
testamentary benefit to be filed within six momhs after deceuent's death. the renunciat:. I 

may have to be filed before tbe will is prohated, Under § 3~108t the decedent's ",ill rna,)' t" 
probated within three years of decedent's death. But if decedent's will is nOt probated v.'ll];I' 

six months after death, how can a person renounce an interest thereunder? 
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",tate. If the devise is renounced alld the spouse claims the family exemp­
tiOns., the exemptions are exciuded from the augmented estate and the 
rt·nounced devises should not reduce the spouse's elective share. 

The elective share is computed against the augmented estate without 
]('duction for estate and inheritance taxes. Section 3-9 I 6 of the upe 
p]ovides for the apportionment of estate taxes unless the decedent's will 
"thenvise provides. Estate taxes shall be apportioned among the persons 
IK'neficiaIly interested in the gross estate determined for federal estate tax 
purposes. Tbus, unless the decedent's will otberwise provides, the spouse's 
dective share wiII be subject to tbe payment of its share of estate taxes. For 
the purposes of apportionment, any marital deduction"O available on ac­
<uunt of the elective share will inure to tbe benefit of the spouse.'" The 
.,mount of estate taxes apportioned against the eiective share reduces the 
.llIowable marital deduction, if measured by one-half of the adjusted gross 
estate, unless the amount of taxes apportioned to the elective sbare would 
not reduce the value of property passing to the spouse below fifty percent of 
the adjusted gross estate.'" This apportionment scbeme may create a 
circuity problem requiring algebraic solution since the amount of estate 
taxes cannot be determined until the amount of the marital deduction is 
known and the amount of the marital deduction cannot be determined until 
the amount of the estate taxes is known . .3UJ 

The nature of the augmented estate and its constituent assets may also 
affect the amount of the estate tax marital deduction. Section 2056 of the 
I nternalRevenue Code allows a marital deduction, subject to the greater of 
,he $250,000 or the fifty percent limitation, for the value of assets included in 
the gross eslale that pass to the decedent'ssurviving spouse.s" No deduction is 
allowed for assets excluded from the gross estate even thougb passing to the 
'pouse at decedent's death. While assets in decedent's probate estate and 
j,11er vivos transfers included in tbe augmented estate under section 2-
~02(1)(i) (retained life estate), section 2-202(1)(ii) (revocable transfers), 2-
~02(I)(iii) (joint tenancy property) and section 2-202(1)(iv) (transfers within 
two years of deatb) will be included in both the federal gross estate and the 
Jugmented estate, the spouse's owned or transferred property. will be 
included in the augmented estate under section 2-202(2) but excluded from 
the gross estate unless brought within the gross estate under one of the estate 
lax capture provisions. . 

No marital deduction is allowable for property included in the aug­
mented estate passing to the spouse that is excluded from the federal gross 
<state. Moreover, tbe so-called nondeductible terminable interest rule may 

'UO. I.R.C. § 2056. Under fede-rallaw, tbe estate is e'ntided to a marital dedunion which 
,holll not exceed the greater of one-half of the "adjusted gross estate" 9efined as the gross 
nt.He less debts and expenses, or $250,000. ]d. § 2056(c)( I). 

:111. \JPC § 3-916(e)(2). 
1 (2. LR.C. § 2056(b)(4). 
:"3. S" 2 FED. EST & G..-e TAX REP. (CCH) ~ 9635 (1974). 
314. I.R.C. § 2056(e) defines "passing" to include property passing to (be spouse in any 

m.tnner outside- of the will, by will, by intestate succession, or by right of election. Su Treas. 
Re~. §§ 20.2056(e).I(a)(3), -2(c) (1954). 
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disallow a marital deduction for cenain property in the augmented estait 

passing to the spouse in satisfaction of the elective share. In providing for lht, 
marital deduction it ",;as assumed that property not taxed in the estate of thl.: 
first spouse to die because of the deduction would be taxed in the estate 01 
the survivor. If property passes to the surviving spouse in a manner that is 
likely to cause its exclusion from the survi\'or's gross estate, no deduction i\ 
allowable in the estate of the first spouse to die, For example, no deduction i, 
allowable for an income interest passing from the decedent to the spoUSt 
that terminates at the spouse's death because the spouse's interest would be 
excluded from the sponse's gross estate,"" If the right of election can be 
satisfied with an interest in property which falls within the nondeductible 
terminable interest rule,][6 np marital deduction is a1lm.vable for such an 
interest even though the interest is included in the decedent's gross estatr 
and the augmented estate, 

Section 2056(b)(2) of the Internal Revenue Code (the so-called uniden· 
tified asset rule) provides that if the spouse's interest, whether characteri7.ed 
as a generallegac), or in the nature of a residuary interest, may be satisfied 
~'ith assets, or their proceeds, with respect to which no marital deduction 
would be allowable if the assets or proceeds passed directly from the 
decedent to the spouse, the marital deduction shall be reduced by the vajUt' 
of such assets. For example, assume the elective share is valued at $80,000 
payable out of a probate estate that includes the right to receiv'e rentals fora 
period of ten years reserved by the decedent under a deed of gift from 
decedent to X and valued at $60,000. This interest would be a nondeduct, 
ible terminable interest if bequeathed to the spouse, If, in satisfying the 
$80,000 elective share, the personal representative can distribute to the 
spouse the right to the reserved rent, the marital deduction must be 
disallowed to the extent of $60,000,'" If the personal representative can 
distribute only a proportionate interest in the rentals to the spouse, the 
marital deduction is disallowed to that extent,3I' . 

Section 8-10 I (b)(4) of the epe provides that no accrued rightsshall be 
impaired by adoption of the UPC, This provision raises a number 01 
interesting questions concerning the meaning of an accrued right as it 
effects the computation of the elective share, At a minimum, the statute 
should exclude from the augmented estate outright transfers to the spouse 
and other donees prior to the effective date of the UPe. If so construed, 
there may be some difficult tracing problems, pal'ticularly with respect to the 
spouse's o'""'ned or transferred property. Unfortunately, the term "accrued 
right" is ambiguous and one. can contemplate a volume of construction 
litigation, For example, does the beneficiary of a revocable transfer ma(k 
prior to the effective date of the epc have an accrued right? Does" 
noncontributing joint tenant have an accrued right? It might have beeTl 

315. I.R.C. § 2056(b)(l). But su J.R.C. § 2056(b)(5) (life eswte wupled ",-ilh geJlel.~: 
pO"'·t'r). 

316. [do § 2056(b)(I), 
317. 5" T;eas, Reg, § 20,2056(b)-2(d) (1954), 
318. [do 
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.,\!\,isable to limit the augmented estate to transfers to the spouse and other 
donees made after the effective date of the CPC'19 

Finally, the sLatute does not make clear whether the remedial provisions 
r'I,'oring the spouse and other donees under sections 2-201 to 2-207 are 
",elusi,'e. In other words, could a transfer excluded from the augmented 
ntate be attacked by the spouse under one or more of the judicial tests 
previously discussed or is the augmented estate concept the surviving 
spouse's exclushte remedy? 

VI. CONCLUSION 

Anglo-American law has long recognized that a testator's freedom of 
testation should be circumscribed whenever that freedom collides with 
societfs greater interest in -protecting a surviving spouse from disinheri­
,ance. This public policy may be supported on many grounds, including, 
primarily. recognition of the surviving spouse's contribution towards the 
.lCcumulation of a deceased spouse's wealth; the surviving spouse's con­
tinued need for support after the deceased spouse's death, particularly if the 
,pouse stood in a dependency relationship to the decedent; and the possibili­
'y that, if the surviving spouse is left financially destitute, the spouse may 
become a financial burden upon society at the same time that others who 
have no better claim to decedent's wealth harvest the fruit of decedent's 
lifetime accumulations. 

Over the course of English and American history, measures to provide 
protection for the surviving spouse against disinheritance have emanated 
from both the courts and legislatures. The former have been pecularily 
adapted to providing carefully tailored protection when the equities of a 
particular case have not been covered by a legislative enactment; the latter 
have typically established fixed percentage and im'ariable shares. The 
twentieth century has been marked by both a greater willingness on the part 
of the courts and legislatures to extend a protective hand and by a growing 
,kepticism concerning the need for any protection. Some suggest that in 
only a relatively miniscule number of estates is the surviving spouse disinher­
ited. There is also a belief that in this contemporary American societ), a 
person should be free to disinherit his or her surviving spouse. This author 
hdieves, to the contrary, that some protection is desirable for even those 
'man number of cases in which disinheritance occurs and that the historical 
hasis for some protection against disinheritance is as valid today as in the 
p.lst. If the empiricists are correct that a comprehensive protective scheme is 
unnecessary because there is factuallr little evidence of disinheritance, 
protective legislation like that provided by the Code's augmented estate 
roncept should have little restrictive effect or no impacton mOSlestate plans 
'hat presumably take account of the surviving spouse. Viewed in this light, 
In argument that the Code's provisions are unnecessary begs the question. 

31Y. Cf. N.Y. E~T. POWERS. & TRl'STS LAW § 5-LI(b) (~cKinne~' 196i). which applies only 
[0 Iranders made after August 31, 1966. 
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Rather, legislation like the augmented estate provisions of the Code wouln 
provide protection against unintentional interspousal disinheritance or 
disinheritance resulting from vindictiveness, but would interfere little witil 
freedom of testation as it is commonly practiced. 

Of course, complex problems do not lend themselves readily to simple 
solutions. The augmented estate provisions of the Uniform Probate Code 
are proof of the pudding. Unfortunately, their complexity"O may mask an 
underlying attitude about the augmented estate provisions that questions 
the fundamental concept of any legislative protection against disinheritance. 
After all, attack on the complexity of the Code would be more palatable than 
public outcries that a husband should be free to completely disinherent hi, 
wife, or vice versa. Notwithstanding the complexity of the augmented eStale 
provisions and the construction problems inherent in them, and admitting 
my own prejudices in favor of providing protection from disinheritance, the 
Code's provisions represent a giant step forward in protecting bOlh dece­
dent's spouse and other objects of decedent's bounty. 

Enactment of the Code with its augmented estate provisions should 
have a number of important benefits. First, jf enacted nationwide, the 
provisions assure uniformity in the treatment of the elective share right. A 
spouse's elective share would not depend on the happenstance of decedent's 
domiciliary status at death or the fact that a decedent might have transferred 
his or her assets to a non-Code state beyond the spouse's reach. Second, to 

the extent decedent's spouse has been amply pro,·ided for by the deceased 
spouse, the provisions assure that no elective share claim ,,,-ill intercede to 

undercut a disposition in favor of other objects of decedent', bounty. Thus, 
the Code attempts to rectify a prim3ry deficiency with the developed case 
law and other legislation that ignore the spouse's actual needs; it disrupts the 
decedent's estate plan ani)' when the spouse's needs are less than completely 
satisfied at the level mandated by the Code. Third, while reasonable minds 
may differ with respect to the appropriate percentage interest, the pro,i­
sions assure that substantial provisions will be made for the spouse and that 
in most cases the spouse's right will not be undercut by lifetime transfers that 
are effective ,,,-ill substitutes and under which the decedent retains economic 
benefits for his or her life. Fourth, the augmented estate concept provide, 
the predictibility necessary to assist in the development of a client's com· 
prehensive estate plan, and puts donors. donees. and spouses on notice of 
the extent to which, if any, the plan may be upset by an elective share claim. 
In this connection, the provisions of the Code permitting either a compler.: 
or partial waiver of an elective share claim against transferred assets are 
commendable. A waiver effectively removes any cloud on the title of 
transferred assets. 

320. Complexitv is relati .... e. The Code's provisions are no more complex than the e~l~l~ 
jJnd gift tax prO\'isi~ns of the Internal Revenue Code or the m~'Tiad of legislation and judi~.:J 
case:. dealing \""ith interspousal disinheritance. bOlh of which capable lawyers have dealt ..... 1\. 

for many years. 
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While the Code's provisions cast a wide net of protection for the 
~1ir\'iving spouse's benefit. it remains pus-sible to effectively disinherit the 
,pause by completed lifetime gifts made more than two years before death 
"lid by other devices. Some of these devices ha\'e already been described. For 
r,.mple, the pure discretionary trust for rhe benefit of the decedent and 
donees (other than the spouse) is probably beyond the spouse's reach, 
.dthough as a disinherit.ing device the discretionary trust is unattractive 
because rhe transferor must surrender all rights in the transferred property 
.Hld risk future economic insecurity. Similarly. insurance and annuiLie-s 
payable to donees other than the spouse are beyond the spouse's reach. 
Reasonable minds might differ whether this "loophole" should remain 
.• !though the historically favored position holding insurance to be beyond 
[he rcach of spouses and creditors may, in part, explain this exclusion. Assets 
transferred beyond the jurisdiction of the appropriate courts may be 
[>oyond the spouse's reach unless the Code has been adopted nationwide. It 
(an be anticipated that less conventional devices will be devised for the 
purpose of disinheriting the spouse by persons so inclined. The historical 
development of dower and the judicial cases attest to the fact that each 
generation devises schemes to dispose of property in a manner contrary to 
existing public policy which favors the sun-iving spouse. Who would deny 
[hat history repeats itself? 

J 


