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Memorandum 82-15
Subject: Study L-600 - Probate Law (Elective Share of Surviviang Spouse)

INTRODUCTION

The Uniform Probate Code contains provisions drawn for common law
gtates which give the surviving spouse a one-third elective share in the
decedent's "augmented estate." The estate 1s augmented by recapturing
certain inter vivos transfers. Gratuitous inter vivos transfers to the
surviving spouse by the decedent are deducted from the elective share.

Although the UPC does not have elective share provisions for commu-
nity property states, a number of commentators have pointed out that the
comrunlity property system does not provide adequate protection for the
surviving spouse where most or all of the marital property is separate
property, amnd have argued that therefore the surviving spouse should be
given a nonbarrable share of the decedent's separate property in addition
to his or her ome~half interest in community and quasi-community property.
See Niles, Probate Reform in California, 31 Hastings L.J. 185, 190-95,
216-17 (1979); Bodenheimer, The Community Without Community Property:

The Need for Legislative Attention to Separate Property Marriages Under
Community Property Laws, 8 Cal. W.L. Rev. 381, 415, 417, 423 (1972);

Turrentine, Introduction Eg.the California Probate Code, in West's

Anmotated California Codes, Probate Code 34-35 (1956). See also Peterson,
Idaho Uniform Probate Code: Time for Some Changes, 13 Idaho L. Rev, 11,
13 (1976).

This memorandum considers (1)} whether California should adopt the

alective share provisions of the UP{ to give the surviving spouse a
share of the decedent's separate property, and (2} what changes, if any,
should be made in California's quasi-community property system,

Attached to this Memorandum are the following exhibits:

(1) Exhibit 1 sets forth some California statutory provisions that
bear on the rights of the surviving spouse in community and quasi-
comnunity property on the death of the other spouse (Civil Code §§ 5125,
5127; Prob. Code §§ 201, 201.5, 201.6, 201.7, 201.8)}.

(2) Exhibit 2 sets forth the elective share provisions of the UPC
with Official Comments {(UPC §§ 2-201 to 2-207),



(3) Exhibit 3 sets forth the Idaho statutory provisions which apply
the UPC's augmented estate provisions to quasi-community property (Idaho
Code §§ 15-2-201 to 15-2-209).

(4) Exhibit 4 is a law review article which gives a detailed explana-
tion of the UPC's augmented estate concept and how it works in some

sample cases (Kurtz, The Augmented Estate Concept Under the Uniform

Probate Code: 1In Search of an Equitable Elective Share, 62 Iowa L. Rev.
981 (1977)).

EXISTING CALIFORNIA LAW

Community Property

Each spouse has a present one-half ownership interest in community
property. Civil Code § 5105. Each spouse may dispose of his or her
half by will, but not the other spouse's half. Prob, Code § 201 (Exhibit
1); 7 B. Witkin, Summary of California Law Wills and Probate § 20, at

5541 (8th ed. 1974). WUNo community real property may be sold or gilven
away without the joinder of both spouses. Civil Code § 5127 (Exhibit
1}. A spouse may not make a gift of community personal property, or
sell (whether or not full value 1s received) household furnishings or
clothing of the other spouse or of mincor children which 1s community
property, without the wrltten consent of the other spouse. Civil Code
§ 5125 (Exhibit 1),

When a sale or gift is made In violation of these requirements, the
nonconsenting spouse may have the transaction set aside to the extent of
the entire property during the lifetime of the conveying spouse, and to
the extent of one—-half after the death of the conveying spouse. 7 B.
Witkin, Summary of California Law Community Property §§ 60, 64, 68-70,
at 5150-51, S153-54, 5156-59 (Bth ed. 1974). If the property is real
property, the action to set aside the conveyance must be brought within
one year after the deed is recorded., Civil Code § 5127 (Exhibit 1).

However, it has been suggested that this provision is for the protection
of third parties and may not prevent the surviving spouse from making a
claim against the estate of the deceased conveying spouse, See Schindler
v. Schindler, 126 Cal. App.2d 597, 604, 272 P.2d 566 (1954); 7 B. Witkin,
supra § 66, at 5155. The surviving spouse may also recover half the

face value of life insurance bought by the decedent and paid for with
community funds, even though someone else is the named beneficiary, 7

B, Witkin, supra § 62, at 5152,



Ordinarily the surviving spouse is not required to elect between
aggerting his or her community property rights and accepting benefits
under the decedent's will. See 7 B, Witkin, Summary of California Law
Wills and Probate § 21, at 5542 (8th ed. 1974). However, the decedent

may force the surviving spouse to an election by drawing a will which

purports to dispose of both halves of the community property and provides
that, if the surviving spouse elects to take his or her share of commu-
nity property, he or she will forfeit the benefits provided by the will,
Id. §§ 21-22, at 5542-43; Brawerman, Handling Surviving Spouse's Share
of Marital Property, in California Will Drafting § 8.7, at 229 (Cal.
Cont. Ed., Bar 1965).

The surviving spouse is emntitled to his or her one~half of the

community property without regard to inter vivoes glfts which he or she
may have received from the decedent. See 7 B, Witkin, Summary of California
Law Community Property § 78, at 5165-66 (8th ed. 1974). Thus there is

no offset as there is under the augmented estate concept of the UPC,
See Peterson, supra at l4.

The surviving spouse may by antenuptial or postnuptial agreement
agree that all the earnings of the other spouse shall be his or her
separate property. 7 B. Witkin, supra § 71, at 5159-60; In re Marriage
of Dawley, 17 Cal,3d 342, 551 P.2d 323, 131 Cal. Eptr. 3 {1978) (ante-
nuptial agreement); see Civil Code § 5133. Thus the surviving spouse
may be stripped of any protection against a disinheriting will of the

other spouse.

Quasi-Community Property

Quasi-community property is defined as all personal property where-
ver sltuated and all real property situated in Califormia, acquired by
the decedent while domiciled elsewhere, which would have been community
property if the decedent had been domiciled in California when the
property was acquired, plus certain property resulting from an exchange.
Prob., Code § 201.5 (Exhibit 1). During the continuance of the marrilage,
quasi-community property 1s for most purposes treated as the separate
property of the acquiring spouse. 7 B. Witkin, supra § 125, at 5219,
However, omn the death of the acquiring spouse while domiciled in California,
quasi-community property 1s treated similarly to community property:

Half belongs to the surviving spouse and the other half is subject to
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testamentary disposition by the decedent., Prob. Code § 201.5 (Exhibit
1}; 7 B. Witkin, supra § 111, at 5204,

The rule concerning when the surviving spouse is required to elect
against the will of the deceased spouse In order to claim his or her
half interest in quasi-community property is the opposite of the commu-
nity property rule (no election required unless decedent's intention to
require election appears from the will): 1f the decedent’s will has
"made provision" for the surviving spouse, he or she can claim quasi-
community property rights only by forfeiting the will beunefits "unless
it appears by the will that the testator intended that the surviving
spouse might take both under the will and against it." Prob. Code
§ 201.7 (Exhibit 1); 7 B. Witkin, supra § 112, at 5205-06.

The surviving spouse’s right to recapture inter vivos transfers by
the decedent of quasi-community property is considerably more limited
than in the case of community property (can recover half of all gifts
not consented to and half of certain traunsfers for value): The surviving
spouse can recapture half of the quasi-community property only if the
decedent (1) did not receive "consideration of substantial value" and
{2) had "a substantial quantum of ownership or control of the property
at death." Prob. Code § 201.8 (Exhibit 1); 7 B, Witkin, supra § 113, at
5206. No case has decided whether the surviving spouse may claim an
interest in an insurance policy paid for with quasi-community property
funds, but, if the decedent had retained the right to change the benefic~
iary, that would probably constitute sufficient control to permit appli-
cation of the recapture provisions.

Like the community property rule, no offset against the surviving
spouse's elective share of quasi-community property is required for
inter vivos gifts made to him or her by the decedent. See Niles, supra
at 193; Peterson, supra at l4.

It appears that, like community property, the surviving spouse may
surrender expectant rights in quasi-community property by antenuptial or

postnuptial agreement. See Civil Code § 5133.

Decedent's Separate Property

Subject to the power of the spouses to alter their rights by con-
tract, each spouse generally has full testamentary power over his or her

own separate property, and the other spouse has no elective share in



such property. See Prob. Code § 20. However, even in the case where
the decedent's estate is entirely separate property which is willed to a
third person, the surviving spouse may nonetheless be able to obtain
most or all of the estate by taking advantage of one or more of the
following provisions:

{1) Probate homestead: A homestead may be set aside out of the

decedent's separate property for the use of the surviving spouse for
life. Prob. Code § 661. There is no maximum value for the property
that may be set aside, Estate of Levy, 141 Cal. 646, 75 P. 301 (1904).

(2) Small estate set—aside: If the net wvalue of the decedent's

estate I1s $20,000 or less {excluding the wvalue of any probate homestead
which has been set aside), the entire balance of the estate may be set
aslde to the surviving spouse. Prob. Code § 640.

(3) Family allowance: The surviving spouse may be awarded a reason-

able amount for support during the administration of the estate., Prob.

Code § 680,

UNIFORM PROBATE CODE

The elective share provisions of the Uniform Probate Code give the
surviving spouse of a domiciliary decedent a right to take an elective
share of one-third of the augmented estate. UPC § 2-201 (Exhibit 2),
The augmented estate under the UPC is more than the probate egstate--it
is comparable to the gross taxable estate under federal estate tax law
and gives the surviving spouse the right to have various inter vivos
transfers brought back intc the hotchpot. Niles, supra at 190; see UPC
§ 2-202 (Exhibit 2). The augmented estate is defined generally to
include the decedent's net probate estate increased by (1) the value of
certain lifetime transfers of property by the decedent during marriage
to donees other than the surviving spouse, and (2) the wvalue of all
property owned by the surviving spouse at decedent's death and certain
lifetime transfers of property by the surviving spouse during marriage
to donees other than the decedent, to the extent the owned or transferred

property is derived from the decedent, Rurtz, The Augmented Estate

Concept Under the Uniform Probate Code: Im Search of an Equitable
Electlve Share, 62 Iowa L. Rev. 981, 981-82 (1977) (Exhibit 4)., Professor

Kurtz diagrams the computation of the augmented estate as follows:



GROSS PROBATE ESTATE

LESS:

1, Funeral and administration expenses

2. Homestead allowance

3. Famlly allowance

4, Exempt property

5. Enforceable claims

EQUALS: NET PROBATE ESTATE
PLUS TRANSFERS TO DONEES OTHER THAN SPOUSE:

. Transfers with a retained life estate

2. Revocable transfers

3. Joint tenancies with right of survivorship

4, Transfers to a donee in excess of 53,000 in each of the two
years preceding decedent's death

PLUS SPQUSE'S PROFERTY:

1. Spouse's property owned at decedent's death to the extent
derived from the decedent other than by testate or intestate
succession

2. Property transferred by the spouse during the marriage to
donees, other than the decedent, to the extent such property
is derived from the decedent and would have been in the
spouse's augmented estate 1f he or she had predeceased the

decedent
EQUALS: AUGMENTED ESTATE

Id. at 1016 (Exhibit 4). The Comment to UPC Section 2-202 (Exhibit 2)
explains the purpose of the augmented estate concept and how 1t is
intended to work in practice.

The surviving spouse may claim an elective share without losing any
benefits under the decedent's will unless the decedent so provides by
express provision in the will, Comment to UPC § 2-206 (Exhibit 2); see
Rurtz, supra at 1043-44 (Exhibit 4). The surviving spouse may also
claim an elective share where the decedent dles intestate (Kurtz, supra
at 981 ~ Exhibit 4); this would be advantageous when one-third of the
augmented estate yields a larger share than the applicable fraction of
the Intestate estate,

After the amount of the surviving spouse's elective share 1s deter-
mined, it is satisfied first by applying property included in the aug-
mented estate which passes to the spouse by the decedent's will or by
intestate succession and which has passed to the spouse by inter wvivos
transfer from the decedent. UPC § 2-207 (Exhibit 2); Kurtz, supra at
1044-46 (Exhibit 4). Then remaining property of the augmented estate
{some of which may be in the hands of third persons) is applied, and is
charged against estate beneficiaries and inter vivos donees in propor-
tion to the value of thelr interests. UPC § 2-207 (Exhibit 2). An

inter vivos donee who 1s required to contribute to make up the elective
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share may either give up the specific property transferred or may pay
its value into the estate. 1Id, If the third person refuses to pay, the
personal representative may sue for contribution. See UPC § 2-205(e)
(Exhibit 2).

Life insurance payable to the surviving spouse is included in the
augmented estate, but life insurance payable to a third persomn 1is not,
UPC § 2-202 and Comment thereto (Exhibit 2); Kurtz, supra at 1039-40
{Exhibit 4). Similarly, when payable to a third person, accident insur-
ance, a joint annuity, pension payments are excluded from the augmented
estate. Id, See also C. Bruch, The Definition and Division of Marital
Property in California: Toward Parity and Simplicity 139 n.402 (July
29, 1981} (unpublished study on file with the California Law Revision
Commission) (eriticising UPC rule and recommending inclusion in the
augmented estate of life insurance and pension benefits payable to a
third person).

If the surviving spouse claims an elective share, his or her right
to a homestead allowance, exempt property, and a family allowance is not
affected. UPC § 2-206 (Exhibit 2), However, the surviving spouse may
walve the right to an electlive share by written contract, either before
or after marriage, and after fair disclosure. UPC § 2-204 (Exhibit 2).

THE UPC'S ELECTIVE SHARE OOMPARED TCO CALIFORNIA COMMUNITY
AND QUASI~-COMMUNITY PROPERIY RIGHTS

The following table affords a quick comparison of the surviving

spouse's elective share under the UPC with the surviving spouse’'s rights

under California community and quasi-community property law:

Table 1. Rights of surviving spouse

Community Quasi-community UPC elective
property property ghare
1. Amount of share Half Half One-third
2. Is recapture of inter vivos
transfers permitted?
{a) Where D retalns control:
(1) Gift of real property,
household furnishings,
or clothing Yes Yes Yes
(2) Gift of other personal
property Tes Yes Yes
(3) Sale of real property,
household furnishings,
or clothing Yes No No



Community Quasi-community UPC elective
property property share
Half Half One-third

{4) Sale of other personal

property No Ho No
{b) Where D does not retain

control:

(1) Gift of real property, Yes, 1f more
household furnishings, than $3K/yr.
or clothing Yes No per donee in

{2) Gift of other personal either of 2
property Yes No years before

D's death

{3) Sale of real property,
household furuishings,
or clothing Yes No ¥o

{4) Sale of other persomal
property No No No

3. Are life insurance proceeds

subject to recapture? Yes Probably Ro
4, Is there an offset for D's

inter vivos gifts to the spouse? No No Yes
5. If spouse elects, 1s forfeiture

of will benefits presumed? No Yes No
6. Can rights be waived by

contract? Yes Yes Yes

THE IDAHO EXPERIENCE

In 1971, Idaheo (a community property state) enacted the UPC, includ-

ing the UPC elective share provisions pursuant to which the surviving

spouse was given a one-third elective share in the decedent's separate

estate. Bodenheimer, supra at 417 n.204; see Peterson, supra at 13.

However, a year later, the Idaho Legislature reconsidered the matter.

The provisions for an elective share in separate property were trepealed

and were replaced instead by a quasi-community property system.

Feterson,

supra. Idaho's basic definition of quasi-community property is closely
similar to California's. Compare Idaho Code § 15-2-201 (Exhibit 3) with
Prob, Code § 201.5 (Exhibit 1). The surviving spouse’s share is one-
Idaho Code § 15-2-201.

Idaho's recapture provisions are virtually identical to the UPC's aug-

half of the quasi-community property.

However,

mented estate provisions., Compare Idaho Code §§ 15-2-202 to 15-2-209
{Exhibit 3) with UPC §§ 2-202 to 2-207 (Exhibit 2).



Thus, as compared to California law where recapture is limited to
transfers of quasi-community property for less than "substantial value"
of property in which the decedent retained some ownership or econtroel,
Idaho is more favorable to the surviving spouse by permitting recapture
of transfers without "adequate" consideration if the decedent retained
(1) possession or enjoyment of, or the right to income from, the property,
(2) a power to revoke, consume, invade, or dispose of principal for his
own benefit, (3) ownership with another with right of survivorship, or
if the decedent (4) transferred the property within two years of death
to the extent that aggregate transfers to any one donee in either of the
two years exceeded $3,000. Idaho Code § 15-2-202 (Exhibit 3). Idaho
also promctes fairness by providing for offset: Property received by
the surviving spouse by inter vivos gift, will, or intestate succession
is applied first to satlsfy the elective share, the same as under the
UPC, See Idaho Code § 15-2-207 (Exhibit 3).

Apparently Idaho retreated from its initial decision to give the
surviving spouse an elective share in the decedent's separate property
because it was thought that that scheme

may overptrotect the surving spouse, He or she would then have a

right to one-half of all community property and a one~third interest

in separate property retained by decedent or given away by a device
permitting continued enjoyment. 1If there is a late life marrlage,
the decedent who accumulated the property may not be able to
effactively provide for chilldren of a previous marriage unless the
necessary steps are taken before the second marriage [i.e., by
antenuptial agreement]. This 1is the system that operates in common

law states but it Is a system to which people in community property
states are not accustomed,

Peterson, supra at 13.
POLICY QUESTIONS

Should California Adopt the UPC Elective Share Provisions to Give the
Surviving Spouse a Share of the Decedent's Separate Property?

In community property states such as California, the disinheritance
problem is significant only where the decedent has substantial amounts
of separate property. The UPC elective share provisions were drawn for
common law states——the representatives of community property states were
divided on the question of whether elective share provisions were needed

in community property states, General Comment to Part 2 of Article 2 of

the UPC, However, a number of commentators, including our consultant,



Professor Russell Niles, have urged that the surviving spouse be given a
statutory share of separate property of the deceased spouse. See Niles,
supra at 190-95, 216-17; Bodenheimer, supra at 415, 417, 423; Turrentine,
supra at 34-35. See also Peterson, supra at 13, The trend toward
multiple marriages increases the likelihood that in many marriages the
assets will be primarily separate property. Bodenheimer, supra at 415,
The potential harsh treatment of the surviving spouse in such a case was
emphasized in a concurring opinion in the early case of In re Estate of
Cudworth, 133 Cal, 462, 469, 65 P, 1041, 1044 (1901):

In nearly all other clvilized countries, marriage immediately vests

in the wife some estate in the property owned by the husband at the

time of marriage; but such is not the law here, and if he chooses,
as In the case at bar, to afterwards do nothing except to collect
his rents and profits, he may, after a long period of faithful
wifehood, leave her penniless., Her only chance to acquire by
marriage any interest in property is to marry a man who has nothing,
with the hope that he may afterwards earn something in which she
will have a community right,

As a result of the problem created by the separate property marriage,
Professor Turrentine has said, "It would seem desirable to place some
regstriction on the present power of one spouse to will away his entire
separate property, leaving the surviving spouse with nothing, in cases
where there is no substantial amount of community property."” Turrentine,
supra at 34. Professor Turrentine also advocated a recapture provision,
saying that there should be

a provision invalidating gifts made by the decedent before his

death to a third person in order to defeat the forced share of the

surviving spouse or the children, and in this conmection a presumption
of invalidity might be raised as to gifts made within two years of

the decedent's death where the surviving spouse or children are
inadequately provided for,

Id n at 34_35.
Professor Niles recommends that California give the surviving

spouse a forced share of the decedent's separate property and a right of
recapture of separate and quasi-community property by adopting the UPC's
augmented estate concept for both separate and quasi-community property.
Niles, supra at 216-17. He further suggests that the elective share of

separate property be one-half rather than the UPC's one-third. This

would make the surviving spouse's share of separate property the same as
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the existing one-half share of quasi-community property, and thus making
it unnecessary to distinguish between the two types of property in the
decedent's estate. 1d. at 195 n.65, 217 n.201.

The arguments against adopting a forced share in separate property
are as follows:

(1) Buch a proposal may be highly controversial, as the UPC drafters
and Professor Niles have acknowledged.

(2} Rather than giving the surviving spouse a fixed share regardless
of need, it may be preferable to enact family maintenance legislation
permitting the court to make a long~term support award out of the estate
based in part on the needs of the surviving spouse and other family
members., See Memo 82-16. However, Professor Niles has informed the
staff that it is his view and the view of a number of his colleagues
that the fixed share system is preferable te the long-term support
scheme with respect to the spouse, since the latter permits too much
judicial discretion, WNonetheless, it is appareant that if the Commission
recommends family maintenance legislation which includes provision for
the surviving spouse, the need for a forced share of separate property
would be reduced, if not eliminated.

(3) The surviving spouse already has significant protection by the
provisions for a probate homestead, exempt property, small estate set-
asgide, and short-term support, all of which may be taken out of the
decedent's separate property.

{4) A forced share of separate property may interfere with the
decedent's ability to provide for children of a prior marriage,

{5) The very complexity of the augmented estate concept is an
argument against its adoption.

(6) Empirical studies indicate that married persons disinherit
their spouses relatively infrequently, and that the problem is therefore
not a major one. See Plager, The Spouse's Nonbarrable Share: A Solution

in Search of a Problem, 33 U. Chi. L. Rev, 681 {1966).

———— ———— — ——

With Respect to Quasi-Community Property, Should the Right of the Surviving
Spouse to Have Inter Vivos Transfers Set Aside be Made More Like the
Community Property Provisions, or Should the UPC's Augmented Estate
Concept be Adopted?

Alternative #1: Make quasi-community property more like community

property. Professor Carol Bruch has advocated "the full absorption of
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quasi-community property intc community property.,"

C. Bruch, supra at
132, With respect to rights at death, this could be accomplished by
making two changes in the quasi~community property provisions:

{1) Broaden the present limited recapture rule so that after the
decedent's death the surviving spouse could recapture half of property
transferred outright by the decedent as well as as half of property in
which the decedent retained some ownership or control, and half of
property transferred for full value where the surviving spouse's written
joinder or consent was not obtalned as well as property for which no
"consideration of substantial value" was received.

{2) Reverse the existing presumption that 1f the surviving spouse
elects to take a statutory one-half interest in quasi-community property,
he or she must forfeit benefits under the decedent's will unless the
will shows a contrary intent. 1Instead, make the presumption the same as
where community property is involved: The surviving spouse may claim
his or her one~half interest in community property without forfeiting
will benefits unless the will shows a comtrary intent.

Alternative #2: Apply UPC elective share provisions to quasi-

community property. Professor Niles, on the other hand, has recommended

that the UPC's augmented estate provisions be applied in California both
to the decedent’s separate property and to quasi-community property.
Niles, supra at 190, 193-95, 216-17. He suggests that the principal
defect of the quasi-community property system 1s the absence of any
setoff for inter vivos gifts to the surviving spouse or for life insur-
ance benefits provided by the decedent: If the surviving spouse is to
be permitted to avoid inter vivos transfers to others by the decedent,
"fairness demands the setoffs authorized by the UPC." 1d., at 194, 1If
Professor Niles' recommendation is followed, Californtia would end up
with quasi-community property provisions which look very much like the
Idaho statute. See Idaho Code §§ 15-2-201 to 15-2-209 (Exhibit 3).

Comparison of alternatives. Which of the two foregoing alterna-

tives 1s the preferable course? Alternatlve fl is more favorable to the
surviving spouse by applying to quasi-community property the far more
extensive recapture provisicns of the community property system and by
not having any setoffs, However, to apply the community property recap-—

ture rules (which permit the surviving spouse to recover property from a
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third-party transferee) to quasi-community property will necessarily
involve some inter vivos restraints on the ability of the acquiring
spouse to transfer quasi-community property. In his study prepared for
the Law Revision Commission some 25 years ago, Professor Harold Marsh

thought that the "wisdom of such a provision is doubtful.” Recommendation

and Study Relating to Rights of Surviving Spouse in Property Acquired by

Decedent While Domiciled Elsewhere, 1 Cal. L. Rev. Comm'n Reports at E-

30 (1957).
Moreover, to interfere with the inter wivos rights of the acquiring

spouse in quasi-community property may raise constitutional questions,
See Paley v. Bank of America, 159 Cal. App.2d 500, 509, 324 P.2d4 35
(1958) (unconstitutional to "curtail or diminish" inter vivos rights of
acqulring spouse in quasi-community property by giving nonacquiring
spouse testamentary power over one-half of it). But see C. Bruch, supra
at 132 n.382 (constitutional concern is "outdated™); Addison v. Addison,
62 Cal.2d 553, 566, 399 P.2d 897, 43 Cal. Rptr. 97 (1965) (not unconsti-
tutional to divide quasi-community property on divorce——vested rights
may be impaired if "necessary to the public welfare").

Finally, the argument seems sound that if the surviving spouse is
permitted to recapture inter vivos transfers, there should alsoc be
setoffs for inter vivos gifts by the decedent to the surviving spouse,
All of these arguments tend to favor the second alternative of applying
the UPC elective share provisions to quasi-community property as Idaho
has done.

Staff recommendation, The more limited recapture provisions of the

UPC should better withstand constitutional attack, and providing for
setoffs should promote fairness. To follow the UPC rule that a claim of
an elective share does not result in forfeiture of will benefits unless
the will so provides will alsc make the quasi-community property rule
the same as the community property rule. Accordingly, the staff recom-
mends adopting the UPC elective share provisions for guasi-community
property along the lines of the Idaho statute. This should be done
whether or not the Commission decides to give the surviving spouse an
elective share in the decedent's separate property.

If the Commission approves this recommendation, should we follow

Professor Bruch's suggestion and go beyond the UPC by including in the
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augmented estate life insurance and pension benefits payable to a third
person? Equitable considerations suggest that we should (see discussion
in Kurtz, supra at 1034-35--Exhibit 4), but the need for national
uniformity in this area suggests that we should not (see General Comment
to Part 2, Article 2, UPC--uniformity of law on elective share "is much
to be desired").

Regpectfully submitted,

Robert J. Murphy III
Staff Counsel
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Memo 82-15

EXHIBIT 1}

CIVIL CODE

§ 5125. Community personal property; manage-
ment and control; restrictions on dispo-
sition

{a) Except as provided in subdivisions (b), (¢}, and
(d) and Sections 5113.5 and 5128, either sapouse has
the management and control of the community
personal property, whether acquired prior to or on or
after January 1, 1975, with like absolute power of
disposition, other than testamentary, as the spouse
has of the separate estate of the spouse.

{b) A spouse may not make a gift of community
personal property, or dispose ef community personal
property without a valuable consideration, without
the writien consent of the other spouse.

{c) A spouse may not sell, convey, or encumber the
furniture, furnishings, or fittings of the home, or the
clathing or wearing apparel of the other spouse or
minor children whick is community personal proper-
ty, without the written consent of the other spouse.

(d) A spouse who is operating or managing a
business or an interest in a business which is commu-
nity personal property has the sole management and
control of the business or interest.

{e} Each spouse shali act in good faith with respect
to the other spouse in the management and control of
the community property.

(Added by Stata.19€9, c. 1608, § 8. Amended by Stats.1969,
c. 1609, § 24, Stats. 1973, ¢ 987, § 14; Stats 1974, c. 546, § 14;
ggt;’ts.gwl’l'*;, c. 1206, § 4; Stats.1977,¢.332, § 4; Stats 1977, c

§ 5127. Community real property; management
and control; spouse’s joinder in convey-
ances; limitations of actions

Except as provided in Sections 5113.5 and 5128,
either spouse has the management and control of the
community real property, whether acquired prior to
or on or after January 1, 1975, but both spouses either
personally or by duly autherized agent, must join in
executing any instrument by which such community

real property or any interest therein i3 leased for a

longer period than one year, or is sold, conveyed, or

encumbered; provided, however, that nothing herein
contained shall be construed to apply to a lease,
mortgage, conveyance, or transfer of real property or
of any interest in rea] property between the husband
and wife; provided, also, however, that the sole lease,
contract, mortgage or deed of the husband, holding
the record title to community real property, to a

-1-
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lessee, purchaser, or encumbrancer, in good faith
without knowledge of the marriage relation, shall be
presumed to be valid if executed prior to January 1,
1975, and that the sole lease, contract, mortgage, or
deed of either spouse, holding the record title to
community real property to a lessee, purchaser, or
encumbrancer, in good faith without knowledge of
the marriage relation, shall be presumed to be valid if
executed on or after January 1, 1975. No action to
avoid any instrument mentioned in this section,
affecting any property standing of record in the
name of either spouse alone, executed by the spouse
alone, shall be commenced after the expiration of one
year from the filing for record of such instrument in
the recorder's office in the county in which the land is
situate, and no action to aveid any instrument men-
tioned in this section, affecting any property stand-
ing of record in the name of the husband alone, which
was executed by the husband alone and filed for
record prior to the time this act takes effect, in the
recorder’s office in the county in which the land is
situate, shall be commenced after the expiration of
one yesr from the date on which this act takes effect.
{Added by Stats.1969, c. 1608, § 8. Amended by Stats.1969,
c. 1608, § 25; Stats.1973, c. 987, § 15; Stats 1974, ¢ 1206,
§5)

PROBATE CODE

§ 201, Title of surviving spouse; portion subject
to testamentary disposition or succession
Upon the death of either husband or wife, one-half
of the community property belongs to the surviving
spouse; the other half is subject to the testamentary
disposition of the decedent, and in the absence
thereof goes to the surviving spouse, subject to the
provisions of sections 202 and 203 of this code.
(Stats.1981, c. 281, § 201. Amended by Stats.1935, ¢. 831,
§2)

§ 201.5. Preperty acquired while domiciled out of
state or in exchange therefor; surviv-
ing spouse’s share; disposition of other
share

Upon the death of any married person domiciled in
this state, one-half of the following property in his or
her estate shzll belong to the surviving spouse and
the other one-half of such property is subject to the
testamentary disposition of the decedent, and, in the
absence thereof, goes to the surviving spouse subject

to the provisions of Sections 202 and 243

{a} All personal property wherever situated, and
all real property situated in this state, heretofore or



hereafter acquired by the decedent while domiciled
elsewhere which would have heen the community
property of the decedent and the surviving spouse if
the decedent had been domiciled in this state at the
time of its acquisition.

(b} All personal property wherever situated, and
all real property situated in this state, heretofore or
hereafter acquired in exchange for real or personal
property, wherever situated, which would have been
the community property of the decedent and the
surviving spouse if the decedent had been domiciled
in this state at the time the property so exchanged
was acquired.

All such property is subject to the debts of the
decedent as provided by law.

As used in this section, personal property does not
include and real property does include, leasehold
interests in real property.

For purposes of this chapter, and for purposes of
Article 3 (commencing with Section 650) of Chapter
10 of Division 3, the property defined in this section
shall be known as *“quasi-community property.”
{Added by Stats.1935, c. 831, § 1. Amended by S{ats.1957,

c. 490, § 1; Stats 1961, c. 636, § 22; Stats.1970, c. 312, § 4;
Stats. 1980, c. 955, § 1)

§ 201.6. Death of non-domiciliary leaving will dis-
posing of non-community realty in
state; election of surviving spouse

Upon the death of any married person not domi-
ciled in this State who leaves a valid will disposing of
real property in this State which is not the commauni-
ty property of the decedent and the surviving spouse,
the surviving spouse has the same right to elect to
take a portion of or interest in such property against
the will of the decedent as though the property were
situated in the decedent’s domicile at death. As used
in this section real property includes leasehoid inter-
ests in real property.

{Added by Stats.1957, c. 490, § 2.)

§ 201.7. Election of surviving spouse to take under
or against will

Whenever a decedent has made provision by a valid
will for the surviving spouse and the spouse also has a
right under Section 201.5 of this code to take proper-
ty of the decedent against the will, the surviving
spouse shall be required to elect whether o take
under the will or to take against the will unless it
appears by the will that the testator intended that
the surviving spouse might take both under the will
and against it.
(Added by Stats.1957, c. 490, § 3.)



§ 201.8. Restoration te decedent’s estate of prop-
erty in which surviving spouse had ex-
pectancy

Whenever any married person dies domiciled in
this State who has made a transfer to a person other
than the surviving spouse, without receiving in ex-
change a consideration of substantial value, of prop-
erty in which the surviving spouse had an expectancy
under Section 201.5 of this code at the time of such
transfer, the surviving spouse may require the trans-
feree to restore to the decedent’s estate one-half of
such property, its value, or its proceeds, if the
decedent had a substantial quantum of ownership or
control of the property at death. If the decedent has
provided for the surviving spouse by will, however,
the spouse cannot require such restoration unless the
spouse has made an irrevocable election to take
against the will under Section 2015 of this code
rather than to take under the will. All property
restored to the decedent's estate hereunder shall go
to the surviving spouse pursuant to Section.201.5 of
this code as though such transfer had not been made.
(Added by Stats1957, c. 490, § 4.)
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EXHIBIT 2

UPC Provisious

Section 2-201. [Right to Elective Share.]

{(a) If a married person domiciled in this state dies, the
surviving spouse has a right of election to take an elective
share of one-third of the augmented estate under the lim-
itations and conditions hereinafter stated.

{(b) If a married person not domiciled in this state dies, the
right, if any, of the surviving spouse to take an elective share
in property in this state is governed by the law of the

decedent’s domicile at death.

COMMENT

See Section 2-802 for the def-
inition of “spouse™ which controls
in this Part.

Under the common law a wid-
ow was entitled to dower, which
was a life estate in a fraction of
lands of which her husband was
seized of an estate of inheritance
at any time during the marriage.
Dower encumbers titles and pro-
vides inadequate protection for
widows in a society which clas-

sifiles most wealth as personal
property. Hence the states have
tended to substitute a forced
share in the whole estate for
dower and the widower’s com-
parable common law right of
curtesy. Few existing foreed
share statutes make adequate pro-
visions for transfers by means
other than succession to the sur-
viving spouse and others. This
and the following sections are
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designed to do so. The theory of MacDonald, Fraud on the Wid-
these sections i3 discussed in ow’s Share (1960). Legislation
Fratcher, “Toward Uniform Suc- comparable to that sugpgested
cession Legislation,” 41 N.Y.U. here became effective in New
L.Rev. 1037, 1050-1064 {(1966). York on Sept. 1, 1966. See
The existing law is discussed in  Decedent Estate Law, § 18.

Section 2-202. [Augmented Estate.]

The augmented estate means the estate reduced by funeral
and administration expenses, homestead allowance, family
atlowances and exemptions, and enforceable claims, to which is
added the sum of the following amounts:

{1) The value of propery transferred to anyone other than a
bona fide purchaser by the decedent at any time during mar-
riage, to or for the benefit of any person other than the surviving
spouse, to the extent that the decedent did not receive adequate
and- full consideration in money or money’s worth for the
transfer, if the transfer is of any of the following types:

(i} any transfer under which the decedent retained at the
time of his death the possession or enjoyment of, or right
to income from, the property;

(ii) any transfer to the extent that the decedent retained

‘at the time of his death a power, either alone or in

conjunction with any other person, to revoke or to

“consume, invade or dispose of the principal for his own

benefit;

_ (iii) any transfer whereby property is held at the time of

- decedent’s death by decedent and another with right of

survivorship;

... {iv) any transfer made to a donee within two years of

_death of the decedent to the extent that the aggregate

. transfers to any one donee in either of the years exceed

$3,000.00.

Any transfer is excluded if made with the written consent
or joinder of the surviving spouse. Property is valued as
of the decedent’s death except that property given irrevoca-
bly to a donee during lifetime of the decedent is valued as
of the date the donee came into possession or enjoyment if
that occurs first. Wothing herein shall cause to be included in
the augmented estate any life insurance, accident insurance,
joint annuity, or pension payable to a person other than the
surviving spouse.

{2} The value of property owned by the surviving spouse at
the decedent’s death, plus the value of property transferred by

37
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the spouse at any time during marriage to any person other
than the decedent which would have been includible in the
spouse’s augmented estate if the surviving spouse had pre-
deceased the decedent to the extent the owned or transferred
property is derived from the decedent by any means other than
testate or intestate succession without a full consideration in
money or money's woarth. For purposes of this paragraph:

(i) Property derived from the decedent includes, but is
not limited to, any beneficial interest of the surviving
spouse in a trust created by the decedent during his
lifetime, any property appointed to the spouse by the
decedent’s exercise of a general or special power of
appointment also exercisable in favor of others than the
spouse, any proceeds of insurance (including accidental
death benefits} on the life of the decedent attributable to
premiums paid by him, any lump sum immediately payable
and the commuted value of the proceeds of annuity
contracts under which the decedent was the primary
annuitant attributable to premiums paid by him, the
commuted value of amounts payable after the decedent’s
death under any public or private pension, disability
compensation, death’ benefit or retirement plan, exclusive
of the Federal Social Security system, by reason of service
performed or disabilities incurred by the decedent, any
property held at the time of decedent’s death by decedent
and the surviving spouse with right of survivorship, any
property held by decedent and transferred by contract to
the surviving spouse by reason of the decedent's death and
the value of the share of the surviving spouse resulting from
rights in community property in this or any other state
formerly owned with the decedent. Premiums paid by the
decedent’s employer, his partner, a partnership of which he
was a member, or his creditors, are deemed to have been
paid by the decedent.

(i) Property owned by the spouse at the decedent’s death
is valued as of the date of death. Property transferred by
the spouse is valued at the time the transfer became
irrevocable, or at the decedent’s death, whichever occurred
first. Income earned by included property prior to the
decedent’s death iz not treated as property derived from
the decedent.

(iii) Property owned by the surviving spouse as of the
decedent’s death, or previously transferred by the surviving
spouse, is presumed to have been derived from the decedent
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except to the extent that the surviving spouse establishes
that it was derived from another source.

(3) For purposes of this section a bona fide purchaser is a
purchaser for value in good faith and without notice of any
adverse claim. Any recorded instrument on which a state
documentary fee is noted pursuant to [insert appropriate refer-
ence] is prima facie evidence that the transfer described therein
was made to a bona fide purchaser.

COMMENT

The purpese of the concept of
augmenting the probate estate in
computing the elective share is
twofold: (1) to prevent the owner
of wealth from making arrange-
ments which transmit his prop-
erty to others by means other
than probate deliberately to de-
feat the right of the surviving
spouse to a share, and (Z) to
prevent the surviving spouse
from electing a share of the
probate estate when the spouse
has received a fair share of the
total wealth of the decedent ei-
ther during the lifetime of the
decedent or at death by life
insurance, joint tenancy assets
and other nonprobate arrange-
ments. Thus essentially two sep-
arate groups of property are add-
ed to the net probate estate to
arrive at the augmented net es-
tate which is the basis for com-
puting the one-third share of the

surviving spouse. In the first
category are transfers by the
decedent during his lifetime

which are essentially will sub-
stitutes, arrangements which give
him continued benefits or controls
over the property. However, only
transfers during the marriage are
included in this category. This
makes it possible for a person to
provide for children by a prior
marriage, as br a revocable living

trust, without concern that such
provisions will be upset by later
marriage. The limitation to trans-
fers during marriage reflects
some of the policy underlying
community property. What kinds
of transfers should be inciuded
here is a matter of reasonable
difference of opinion. The fine-
spun tests of the Federal Estate
Tax Law might be utilized, of
course. However, the objectives
of a tax law are different from
those involved here in the Probate
Code, and the present section is
therefore rnore limited. It i3 in-
tended to reach the kinds of trans-
fers readily usable to defeat an
glective share in only the probate
estate.

In the second category of as-
sets, property of the surviving
spouse derived from the decedent
and property derived from the
decedent which the spouse has, in
turn, given away in a transaction
that is will-like in effect or pur-
pose, the scope is much broader.
Thus a person can during his
lifetime make outright gifts to
relatives and they are not in-
cluded in this first category un-
less they are made within two
years of death (the exception
being designed to prevent a per-
gon from depleting his estate in
contemplation of death). But the
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time when the surviving spouse
derives her wealth from the
decedent is immaterial; thus if a
husband has purchased a home in
the wife's name and made sys-
tematic gifts to the wife over
many years, the home and ac-
cumulated wealth she owns at his
death as a result of such gifts
ought to, and under this section
do, reduce her share of the
augmented estate, Likewise, for
policy reasons life insorance is
not included in the first category
of transfers to other persons, be-
cause it is not ordinarily pur-
chased az a way of depleting the
probate estate and avoiding the
elective share of the spouse; but
life insurance proceeds payable to
the surviving spouse are included
in the second category, because it
seems unfair to allow a surviving
spouse to disturb the decedent’s
estate plan if the spouse has re-
ceived ample provision from life
insurance. In this eategory no
distinction is drawn as to wheth-
er the transfers are made before
pr after marriage.

Depending on the cireumstane-
es it is obvious that this section
will operate in the long run to
decrease substantially the number
of elections. This is because the
statute will encourage and pro-
vide & legal base for counseling
of testators apgainst schemes to
disinherit the spouse, and because
the spouse can no longer elect in
cases where substantial provision
is made by joint tenancy, life
insurance, lifetime gifts, living
trusts set up by the decedent, and
the other numerous nonprobate
arrangements by which wealth is
today transferred. On the other
hand the section should provide
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realistic protection against disin-
heritance of the spouse in the
rare case where decedent tries to
achieve that purpose by depleting
his probate estate.

The augmented net estate ap-
proach embodied in this section is
relatively complex and assumes
that litigation may be required in
cases in which the right to an
elective share is asserted. The
proposed scheme should not com-
plicate administration in well-
planned or routine cases, how-
ever, because the spouse’s righta
are freely releasable under Sec-
tion 2-204 and because of the
time limits in Section 2-205.
Some legislatures may wish to
consider a simpler approach along
the lines of the Pennsylvania
Estates Act provision reading:

“A conveyance of assets by a
person who retains a power of
appointment by will, or a pow-
er of revocation or consumption
over the principal thereof, shall
at the election of his surviving
gpouse, be treated as a tes-
tamentary disposition so far as
the surviving spouse is con-
cerned to the extent to which
the power has been reserved,
but the right of the surviving
spouse shall be subject to the
rights of any income bene-
ficiary whose interest in income
becomes vested in enjoyment
prior fo the death of the convey-
or. The provisions of this
subsection shall not apply to
any contract of life insurance
purchased by a decedent, wheth-
er payable in trust or oth-
erwise.”

In passing, it is to be noted
that a Pennsylvania widow appar-
ently may claim against a reveca-
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ble trust or will even though she
has been amply provided for by
life insurance or other means ar-

renged by the decedent. Penn.
Consol.Stats.Annot. title 20, §
2508.

The New York Estates, Powers
and Trusts Law § 5-1.1(b) also
may be suggested as a model
It treats as testamentary dis-
positions all gifts causa mortis,
money on deposit by the decedent
in trust for another, money de-
posited in the decedent’s name
payable on death to ancther, joint
tenancy property, and transfers
by decedent over which he has a
power to revoke or imvade. The
New York law also expressly
excludes life insurance, pension
plans, and United States savings
bonds payable to a desipnated
person. One of the drawbacks of
the New York legislation is its
complexity, much of which is
attributable to the effort to pre-
vent a spouse from taking an
elective share when the deceased
apouse has followed certain pre-
seribed procedures. The scheme
deseribed by Sections 2-201 et
seq., like that of &ll states ex-
cept New York, leaves the ques-
tion of whether & spouse may
or may not elect to be controlled
by. the economics of the situation,
rather than by conditiona on the
statutory right. Further, the
New York system gives the
spouse election rights in spite of
the possibility that the spouse
has heen well provided for by in-
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surance or other gifts from the
decedent.

In 1975, the Joint Editorial
Board recommended the addition
of reference to bona fide purchas-
er in paragraph (1), “to a donee”
in paragraph (1)(iv} and the
addition of paragraph (3) to the
above section to reflect recom-
mendations evolved in discus-
sions by committees of the Col-
orado Bar Association fo meet
title problems that had been iden-
tified under the Code as originally
enacted. One problem that should
be cured by the amendments arose
when real property experts in Col-
orado took the position that, since
any transfer might be found to be
for less than “adequate and fuil
consideration in money or money’s
worth,” the language of the origi-
nal text, all deeds from married
persons had to be joined in by the
spouse, lest the grantor die within
two years and the prantee be
subjected to the claim that the
value involved was a part of the
augmented estate.

Also, the Joint Editorial Board
in 1975 recommended the addition
in Section 2-202{2)(i) of lan-
guage referring to property mov-
ing to the surviving spouse via
joint and survivorship holdings
with the decedent. The addition
would mot, in all probability,
change the meaning of the sub-
gsection, but it would clarify it in
relation to jointly held property
which will be present in a great
number of cases.

Section 2-203. [Right of Election Personal to Surviving

Spouse.]

The right of election of the surviving spouse may be

exercised only during his lifetime by him.

In the case of a

protected person, the right of election may be exercised only by
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order of the court in which protective proceedings as to his
property are pending, after finding that exercise is necessary to
provide adequate support for the protected person during his
probable life expectancy.

COMMENT

See Section 5-101 for defi-
nitions of protected person and
protective proceedings.

Section 2-204. [Waiver of Right to Elect and of Other
Rights.]

The right of election of a surviving spouse and the rights of
the surviving spouse to homestead allowance, exempt property
and family allowance, or any of them, may be waived, wholly
or partially, before or after marriage, by a written contract,
agreement or waiver signed by the party waiving after fair
disclosure. Unless it provides to the contrary, a waiver of “all
rights” (or equivalent language) in the property or estate of a
present or prospective spouse or a complete property settlement
entered into after or in anticipation of separation or divoree is
a waiver of all rights to elective share, homestead allowance,
exempt property and family allowance by each spouse in the
property of the other and a renunciation by each of all benefits
which would otherwise pass to him from the other by intestate
succession or by virtue of the provisions of any will executed
before the waiver or property settlement.

COMMENT

The right to homestead al- sirable in view of the common
lowanee is conferred by Section and commendable desire of par-
2-401, that to exempt property 1iies to second and later marriages
by Section 2-402, and that to to insure that property derived
family allowance by Section from prior Spouses passes at
2-403. The right to renounce death to the issue of the prior
interests passing by testate or spouses instead of to the newly
intestate succession is recognized acquired spouse. The operation
by Section 2-801. The provisions of a property settlement as a
of this section, permiiting a2 waiver and renunciation takes
spouse or prospective spouse to care of the situation which arises
waive all statutory rights in the when a spouse dies while & dj-
other spouse's property seem de- vorce suit is pending.
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Section 2-205. [Proceeding for Elective Share; Time Limit.]

(a) The surviving spnuse may elect to take his elective share in
the augmented estate by filing in the Court and mailing or
delivering to the personal representative, if any, a petition for
the elective share within 9 months after the date of death, or
within 6 months after the probate of the decedent's will, which-
ever limitatinn last expires. However, that nonprobate transfers, .
described in Section 2-202(1), shall not be included within the
augmented estate for the purpose of computing the elective
share, if the petition is filed later than 9 months after death.

The Court may extend the time for election as it sees fit for
cause shown by the surviving spouse before the time for election
has expired.

'(b) The surviving spouse shall give notice of the time and
place set for hearing to persons interested in the estate and to
the distributees and recipients of portions of the augmented net
estate whose interests will be adversely affected by the taking
of the elective share.

(c) The surviving spouse may withdraw his demand for an
elective share at any time before entry of 2 final determination
by the Court.

{(d) After notice and hearing, the Court shall determine the
amount of the elective share and shall order its payment from
the assets of the augmented net estate or by contribution as
appears appropriate under Section 2-207. If it appears that a
fund or property included in the augmented net estate has not
come into the possession of the personal representative, or has
been distributed by the personal representative, the Court
nevertheless shall fix the liability of any person who has any
interest in the fund or property or who has possession thereof,
whether as trustee or otherwise. The proceeding may be
maintained against fewer than all persons against whom relief
could be sought, but no person is subject to contribution in any
greater amount than he would have been if relief had been
secured against all persons subject to contribution.

{e) The order or judgment of the Court may be enforced as
necessary in suit for contribution or payment in other courts of
this state or other jurisdictions.
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COMMENT

In 1975, the Joint Editorial
Board recommended changes in
subsection (a) that were designed
to meet a question, arising under
the original text, of whether the
right to an elective share was ever
barred in cases of unadministered
estates. The new languape also
has the effect of clearing included,
non-probate transfers to persons
other than the surviving spouse of
the lien of any pessible elective
share proceeding unless the

spouse’s action is commenced
vithin nine months after death,
This bar on efforts to recapture
non-probate assets for an elective
share does not apply to probate
assets. Probate assets may be
eontrolled by a will that may not
be offered for probate until as
late as three years from death.
As to these, the limitation on the
surviving spouse’s proceeding is
six months after the probate.

Section 2-206. [Effect of Election on Benefits by Will or

Statute.]

A surviving spouse is entitled to homestead allowance, exempt
property, and family allowance, whether or not he elecis to take

an elective share.

i COMMENT

The election does not result in
a loss of benefits under the will
{in the ahsence of renunciation)
because those  benefits are
charged against the elective share
under Sections 2-201, 2-202 and
2-207(a).

In 1975, the Joint Editorial
Board recommended changes in
this and the following section that
reverse the position of the original
text which permitted an electing
spouse to aecept or reject particu-
lar benefits as provided him by
the decedent without reducing the
dollar value of his elective share.
The new language in this section,
replacing former Section 2-206
{a) and (b}, does noi mention
renunciation of transfers which
is now dealt with in Section 2-
207. The remaining content of
this section is restricted to a

simple statement indicating that
the family exemptions described
by Article II, Part 4 may be
distributed from the probate es-
tate without reference to whether
an elective share right is asserted,
and without being charged to the
electing spouse as a part of the
elective share. In the view of the
Board, deletion of language in the
original form of Section 2-206
(b}, dealing with devises that are
intended to be in lieu of family
exemptions, does not alter the
ability of a testator, by express
provision in the will, from put-
ting a surviving spouse to an
election between accepting the de-
vises provided or accepting the
family exemptions provided by
law. This matter is dealt with
in Sections 2-401, 2-402, 2-403
and 2-404.
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Section 2-207. [Charging Spouse With Gifts Received; Li-
ability of Others For Balance of Elective
Share.]

{a) In the proceeding for an elective share, values included in
the augmented estate which pass or have passed to the surviving
spouse, or which would have passed to the spouse but were
renounced, are applied first to satisfy the elective share and to
reduce any contributions due from other recipients of transfers
included in the augmented estate. For purposes of this
subsection, the electing spouse’s beneficial interest in any life
estate or in any trust shall be computed as if worth one half of
the total value of the property subject to the life estate, or of
the trust estate, unless higher or lower values for these interests
are established by proof.

INTESTATE SUCCESSION—WILLS

{b) Remaining property of the augmented estate is so applied
that liability for the balance of the elective share of the
surviving spouse is equitably appoertioned among the recipients
of the augmented estate in proportion to the value of their
interests therein.

{c) Only original transferees from, or appointees of, the
decedent and their donees, to the extent the donees have the
property or its proceeds, are subject to the contribution to make
up the elective share of the surviving spouse. A person liable
to contribution may cheose to give up the property transferred
to him or to pay its value as of the time it is considered in
computing the augmented estate.

COMMENT

Sections 2-401, 2-402 and the benefits devised by the dece-

2-403 have the effect of giving a
spouse certain exempt property
and allowances in addition to the
amount of the elective share.

In 1975, the Joint Editorial
Board recommended changes in
Section 2-206 and subsection (a)
of this section which have the ef-
fect of protecting a decedent’s
plan as far as it provides values
for the surviving spouse. The
spouse is not compelled to accept

4b

dent, but if these benefits are re-
jected, the wvalues involved are
charged to the electing spouse as
if the devises were accepted. The
second sentence of new subsec-
tion (a) provides a rebuttable
presumption of the value of 2 life
estate or an interest in a trust,
when this form of benefit is pro-
vided for an electing spouse by
the decedent’s plan.
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Idaho Provisions

ParT 2. Succession oF QUASI-COMMUNITY PROPERTY—
ELECTIVE SHARE OF SURVIVING SPOUSE

152-201. Quasi-community property, - (a) Upon death of a married

person domiciled in this state, one-half (%2) of the quasi-community property
shail belong to the surviving spouse and the other one-half (%) of such
property shall ba subject to the testamentary disposition of the decedent
and, if not devised by the decedent, goes to the surviving spouse.
(b) Quasi-community property is all personal property, wherever
situated, and all real property situated in this state which has heretofore
been acquired or is hereafter acquired by the decedent while domiciled
elsewhere and which would have been the community property of the
decedent and the surviving spouse had the decedent been domiciled in this
state at the time of its acquisition plus all personal property, wherever
situated, and all real property situated in this state, which has heretofore
been acquired or is hereafter acquired in exchange for real or personal
property, wherever situated, which would have been the community
property of the decedent and the surviving spouse if the decedent had been
domiciled in this state at the time the property so exchanged was acquired,
provided that real property does not and personal property does include
leasehold interests in real property, provided that quasi-community
property shall include real property situated in another state and owned by
a domiciliary of this state if the laws of such state permit descent and
distribution of such property to be governed by the laws of this state.

fe) All quasi-community property is subject to the debts of decedent. [L.C,,
§ 15-2-201, as added by 1972, ch. 201, § 4, p. 510.)

15-2-202. Augmented estate. — Whenever a married person domiciled

in the state has made a transfer of quasi-community property to a person -

other than the surviving spouse without adequate consideration and without
the consent of the surviving spouse, the surviving spouse may require the
transferee to restore to the decedent’s estate one-half (12) of such property,
ifthe transferee retains such property and, if not, one-half (42) of its proceeds
or, if none, one-half (¥) of its value at the time of transfer, if:

{a} The decedent retained, at the time of his death, the possession or
enjoyment of or the right to income from the property;

(b) The decedent retained, at the time of his death, a power, either alone
or in conjunction with any other person, to revoke or to consume, invade
or dispose of the principal for his own benefit;

tc) The decedent held the property at the time of his death with another
with the right of survivorship; or i

(d} The decedent had transferred such property within two (2) years of his
death to the extent that the aggregate transfers to any one (1) donee in either
of the years exceeded three thousand dollars ($3,000). [I.C., § 15-2-202, as
. added by 1972, ch. 201, § 4, p. 510.)
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15-2-203, Elective right to guasi-coramunity property and augmented
estate, — {a) The right of the surviving spouse in the augmented
quasi-community properiy estate shall be elective and shall be limited to
one-half (%) of the total augmented quasi-community property estate which
will include, as a part of the property described in section 15-2-201 and
section 15-2-202, of this code, property received from the decedent and owned
by the surviving spouse at the decedent’s death, plus the value of such
property transferred by the surviving spouse at any time during marriage
to any person other than the decedent which would have been in the
surviving spouse’s quasi-community property augmented estate if that
spouse had predeceased the decedent to the extent that the owner's
transferred property is derived from the decedent by any means other than
testate or intestate succession without a full consideration in money or
moneys worth. This shall not include any benefits derived from the federal
sacial security system by reason of service performed or disability incurred
by the decedent and shall include property transferred from the decedent
to the surviving spouse by virtue of joint ownership and through the exercise
of a power of appointment also exercisable in favor of others than the
surviving spouse and appointed to the surviving spouse.

(b) The elective share to the quasi-community estate thus computed shall
be reduced by an allocable portion of general administration expenses,
homestead allowance, family allowance, exempt property and enforceable
claims,

{c) Property owned by the surviving spouse at the time of the decedent’s
death and property transferred by the surviving spouse is presumed to have
been derived from the decedent except to the extent that the surviving
spouse establishes that it was derived from another source. [I.C., § 15-2-203,
as added by 1978, ch. 350, § 2, p. 914.]

15-2-264. Right of election personal. — The right of election of the
surviving spouse may be exercised only during his lifetime by him. In the
case of a protected person, the right of election may be exercised only by
order of the court in which protective proceedings as to his property are
pending, after finding that exercise is necessary to provide adequate support
for the protected person during his probable life expectancy. [1.C.,
§ 15-2-204, as added by 1972, ch. 201, § 4, p. 510.]

15-2-205. Proceeding for elective share — Time limit. ~— (a) The
surviving spouse may elect to take his elective share in the augmented net
estate by filing in the court and mailing or delivering to the personal
representative a petition for the elective share within six {6) months after
the publication of the first notice to creditors for filing claims which arose
before the death of the decedent. The court may extend the time for election
as it sees fit for cause shown by the surviving spouse before the time for
election has expired.

(b} The surviving spouse shall give notice of the time and place set for
hearing to persons interested in the estate and to the distributees and
recipients of portions of the augmented net estate whose interests will be

_adversely affected by the taking of the elective share.



(c) The surviving spouse may withdraw his demand for an elective share
at any time before entry of a final determination by the court.

(d) After notice and hearing, the court shall determine the amount of the
elective share and shall order its payment from the assets of the augmented
net estate or by contribution as appears appropriate under section 15-2-207
of this code. If it appears that a fund or property included in the augmented
net estate has not come into the possession of the personal representative,
or has been distributed by the personal representative, the court
nevertheless shall fix the liability of any person who has any interest in the
fund or property or who has possession thereof, whether as trustee or
otherwise. The proceeding may be maintained against fewer than all
persons against whom relief could be sought, but no person is subject to
contribution in any greater amount than he would have been if relief had
been secured against all persons subject to contribution.

(e} The order or judgment of the court may be enforced as necessary in
suit for contribution or payment in other courts of this state or other
jurisdictions. [L.C, § 15-2-205, as added by 1972, ch. 201, § 4, p. 510; am.
1973, ch. 167, § 6, p. 319.]

15.2.206. Effect of election on benefits by will or statute. — {a) The
surviving spouse's election of his elective share does not affect the share of
the surviving spouse under the provisions of the decedent’s will or intestate
succession unless the surviving spouse also expressly renounces in the
petition for an elective share the benefit of all or any of the provisions. If
any provision is so renounced, the property or other benefit which would
otherwise have passed to the surviving spouse thereunder is treated, subject
to contribution under subsection 15-2-207(b), as if the surviving spouse had
predeceased the testator.

{b) A surviving spouse is entitled to homestead allowance, exempt
property and family allowance whether or not he elects to take an elective
share and whether or not he renounces the benefits conferred upon him by
the will except that, if it clearly appears from the will that a provision
therein made for the surviving spouse was intended to be in lieu of these
rights, he is not so entitled if he does not rencunce the provision so made
for him in the will. [I.C., § 15-2-208, as added by 1972, ch. 201, § 4, p. 510.]

15-2-207. Liability of othets. — (a)} In a proceeding for an elective share,
property which passes or has passed to the surviving spouse by testate or
intestate succession and property included in the augmented estate which
has not been rencunced is applied first to satisfy the elective share and to
reduce the amount due from other recipients of portions of the augmented
estate.

(b) The remaining amount of the electwe share is equitably apportmned
among beneficiaries of the will and transferees of the augmented estate in
proportion to the value of their interest therein.

{c) Only original transferees from, or appointees of, the decedent and their
donees, to the extent the donees have the property or its proceeds, are
subject to the contribution to make up the elective share of the surviving
spouse. A persen liable to contribution may choose to give up the property
transferred to him or to pay its value as of the time it is considered in
computing the augmented estate. {1.C., § 15-2-207, as added by 1872, ch. 201,
§ 41, p. 510;-am. 1978, ch. 350, § 3, p. 914,
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15-2-208. Waiver, — The right of election of a surviving spouse and the
rights of the surviving spouse to homestead allowance, exempt property and
family allowance, or any of them, may be waived, wholly or partialiy, before
or after marriage, by a written contract, agreement or waiver signed by the
party waiving after fair disclosure. Unless it provides to the contrary, a
waiver of “all rights” (or equivalent language) in the property or estate of
a present or prospective spouse or a complete property settlement entered
into after or in anticipation of separation or divorce is a waiver of all rights
to elective share, homestead allowance, exempt property and family
allowance by each spouse in the property of the other and a renunciation
by each of all benefits which would otherwise pass to him from the other
by intestate succession or by virtue of the provisions of any will executed
before the waiver or property settlement. [1.C,, § 15-2-208, as added by 1972,
ch. 201, § 4, p. 510.]

15-2-209. Election of nondomiciliary. — Upon the death of any married
person not domiciled in this state who dies leaving a valid will disposing of
real property in this state which is not the community property of the
decedent and the surviving spouse, the surviving spouse has the same right
to elect to take a portion of or interest in such pruperty against the will of
the decedent as though the property was situated in the decedent’s domicile
at death. [I.C., § 15-2-209, as added by 1972, ch. 201, § 4, p. 510.]
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EXHIEIT 4

THE AUGMENTED ESTATE CONCEPT UNDER THE
UNIFORM PROBATE CODE: IN SEARCH OF
AN EQUITABLE ELECTIVE SHARE

Sheldon F. Kuriz*

In 1970 the Commissioners on Uniform State Laws published the
Uniform Probate Code.! The Code was drafted toappeal to reform-minded
lawmakers, with the intention and expectation that its virtues would be
recognized in enough critical state legislative bodies to ensure its eventual
adoption in all the states. The Code contains a comprehensive body of
substantive and procedural provisions relating to the disposition and ad-
ministration of decedents’ estates. Some provisions will necessarily be con-
troversial. Of these, the provisions that may create the most vigorous debate
are those relating to the spouse’s elective share in a deceased spouse’s
augmented estate.?

Under the Uniform Probate Code, a decedent’s spouse is entitled to
claim an elective share in an amount equal to one-third of the so-called
augmented estate whether the deceased spouse died testate or intestate.
The augmented estate is defined generaliy toinclude decedent’s net probate
estate increased by (1) the value of certain lifetime transfers of property by
the decedent during marriage to donees other than the surviving spouse,*
and (2) the value of all property owned by the surviving spouse at decedent’s
death and certain lifetime transfers of property by the surviving spouse

* Professor of Law, University of lowa College of Law. B.S. 1964, LL.B. 1967, Syracuse
University.

}. The Uniform Probate Code has been substantially adopted and is presently in force in
seven states. ALASKA S7aT. §8§ 13.06.005-.36.100 (1976); Ariz. REv. 5TaT. §§ 14-1101 10-7307
{1975); CoLo. REv. STAT. §§ 15-10-101 10 -17-101 (1973); IDAHO CODE §§ 15-1-101 to -7-307
(Supp. 1975); MINN. STAT. ANN. §§ 524.1-101 to .8-103 {West 1975); MONT. REV. CODES AXN.
§§ 91A-1-101 to -6-104 (Spec. Pam. 1974); NeB. REV. STAT. 8§ 30-2201 10 -2902 (1975); N.M.
STAT. AnN. §8§ 32A-1-101 to 7-401 {Spec. Pam. 1975); N.D. CenT. CopE §§ 30.1-01-01 o
-35-01 (1976); UTaux CODE ANN. §§ 75-1-101 to -8-101 (Spec. Pam. 1975). Hawaii has also
adopted the Uniform Probate Code. Act of June 4, 1976, No, 200, 1976 Haw. Sess. Laws 372,

Florida has adopted many provisions of the UPC. Fra. StaT. ANN. §§ 731.005-735.302
(West 1976). New Jersey has adopted UPC §§ 2-110, 5-501, 5-502. N.J. STAT. ANN. §§ 3A:4-8,
16:2B-8, 46:28-9 (West Supp. 1976).

South Dakota had adopted the UPC, 5.D. UwiForM ProB. CoDE (Spec. Supp. 1974), but
on February 17, 1976, the South Dakota legisiature repealed the Code. 5.L. 1976 ¢h. 175,§ 2;
S.L 1976 ch. 177, § 3.

For an interesting analysis of the effects of the Code see Crapo, The Uniferm Probate
Code—Does It Really Work?, 1976 B.Y.L. REv. 595.

2. UniForM PROBATE GODE §§ 2-201 w -207 [hereinafier cited as UPC}. The states in
which the UPC elective share provisions have been adopted in some form include: Alaska,
ALaska STAT. §§ 13.11.070-.11.110 (1976); Colorado, CoLo, REV. §TAT. §§ 15-11-201 to
-11-207 (1473); 1daho, Lpano Cobe §§ 15-2-201 to -2-209 {Supp. 1975); Montana, MONT. REV.
Cobes ANN. §§ 91A-2-201 to -2-207 (Spec. Pam. 1974); Nebraska, NEB, REV. STAT. §§ 30-2313
W-2319 {1975); North Dakowa, N.D. CENT. Cope £§ 30.1-05-01 10 -05-07 (1976); Uah, UTtaH
Cope Ann. §8§ 75-2-201 1o -2-207 {Spec. Pam. 1975).

3. UPC § 2-201(a).

4. Id § 2-202(1).
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during marriage to donees other than the decedent, to the extent the owneq
or transferred property is derived from the decedent.®

The spouse’s one-third share of a decedent’s probate estate corresponds
with the prevailing intestate and elective shares in many American jurisdic.
tions and should not be the focus of significant dispute. The augmented
estate concept, however, because of its complexity, may be controversia|,
Similarly, those provisions of the Code that carve out a surviving spouse’s
elective share from certain lifetime transfers of the decedent and that reduce
the elective share by the value of the decedent's lifetime gifts to the spouse
are likely to be vigorously debated. Discussion will probably focus on the
right of persons to freely dispose of property by gift without affecting the
value of the surviving spouse’s elective share. Another concern is the
uncertainty created by the augmented estate concept with respect to titles o
gifts that are part of the wealth transmission process and potentially in-
cluded in the augmented estate. It would be unfortunate if controversy over
the augmented estate concept, which does not constitute the heart of the
Uniform Probate Code, masks a robust and earnest consideration of the
Code’s significant and reform-minded provisions.

Historically, the protection of a surviving spouse from disinheritance
has been controversial. The first four sections of this Article trace the
development of the surviving spouse’s rights, the policies behind them, the
means devised to circumvent them, and the various judicial and legislative
efforts to protect the surviving spouse from disinheritance. These sections
establish the historical framework within which the augmented estate con-
cept logically (or illogically, depending upon the reader’s predilections)
developed. The legal history of spousal disinheritance can be expected to
affect judicial construction of the augmented estate provisions. Since a
primary objective of this Article is to introduce the reader to the augmented
estate concept in order to facilitate full consideration of the Code, the bulk of
the Article describes the provisions of the Code thatembody the augmented
estate concept and analyzes these provisions as they interrelate with each
other and other laws. The Article suggests numerous construction problems
inherent in the Code and their resolution. To assist the reader, the Article
incorporates examples that illustrate the reach and operation of the au-
gmented estate concept.

I. HistoricAL BACKGROUND

An obvious basic policy underlying the augmented estate concept is the
protection of a decedent’s surviving spouse against disinheritance. The
policy did not originate with the Commissioners on Uniform State Laws.® It
has had a long and varied history in the development of both the civil and

5. [Id §2-202(2).

6. While the goal of the Uniform Probate Code is to provide protection for a decedent’s
surviving spouse, it attempts 10 balance this goal with protection of the competing interests of
ather donees and of decedent’s freedom of teswation by taking into account the spouse’
property derived from the decedent in the computation of the augmented estate against
which the spouse’s one-third elective share is computed.
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commeon law, with roots that can be traced to the Code of Hammurabi’ and
through Roman, Germanic, Scandinavian, and Saxon law.® Under Saxon
law in the seventh century A.D., a decedent’s widow was entitled to a
one-third outright share of all lands and personal property held by her
deceased husband at death.® After the Norman Conquest in 1066 and up to
the tme of Littleton (the fifteenth century) when the full parameters of the
widow’s common-law dower interest were defined, the widow was variously
entitled to (1} an outright one-third share of all lands held at the time of the
marriage but not thereafter, (2) a life estate in one third of all lands held at
the time of the marriage but not thereafter, and finaily, (3) a life estate in
one-third of all lands held at any time during marriage.'®

Historically, the gradual diminution of the widow’s interest froma one-
third outright interest to the more limited life estate corresponded with the
general practice of Saxon testators—apparently precccupied with insuring
their wives' chastity after their death—to terminate their spouse’s estates in
devised lanid upon re-marriage. In addition, it reflected prejudices against
second marriages fostered by the Catholic Church.!! By the beginning of the
thirteenth century, the confines of the wife’s marital rights in her husband’s
property was of sufficient importance to the King's lords that the issue was
bargained for specifically in the Magna Carta and subsequent charters.
Chapter Seven of the Magna Carta provides:

A widow, after the death of her husband, shall forthwith and without
difficulty have her marriage portion and inheritance; nor shall she give
anything for her dower, or for her marriage portion, or for the inheritance
which her hushand and she held on the day of the death of that husband;
and she may remain in the house of her husband for forty days after his
death, within which time her dower shail be assigned to her.2

While the term “dower” was not defined in the Great Charter, two years
later, in the Charter of 1217, “dower™ was defined in accordance with its
then accepted meaning. The Charter provided that “the widow shall have
assigned to her for her dower the third part of all of her husband’s land
which he had in his lifetime . . . ."'®* The phrase “in his lifetime" was

7. R, Harrer, CoDE OF HAMMURARI §§ 168-172 (2d ed. 1904); Urch, The Law Codr of
Hammuraki, 15 A.B.A.). 437, 440 (1929).

8. See C. KExNY, THE HISTORY OF THE LAW OF ENGLAND AS TO THE EFFECTS OF MARRIAGE
ON PrOPERTY 21-93 (1879) [hercinafter cited as KENNY]. See alse 1 AMERICAN Law oOF
Property § 5.2 (A.]. Casner ed. 1952) [hereinalter cited as AMERICAN LAW OF PROPERTY].

9. KENNY, supra note 7, at 36.

10. Jd. at 21-36.

11. 4. at 33. Man has long been preoccupied with the chastity of his bride. Under early
Saxon law, the bridegroom was (ree to repudiate the marriage on the “morning after” if he
found his bride unsatisfaciory. Presumably this meant unchaste, On the other hand, if the
!‘J‘;idjcgroorn found his wife satisfactory, he would confer upon her a "morning gift.” Id. at

12. W, MCKECHNIE, MaGNa CARTA 215 (2d ed. 1914} [hereinafter cited 25 MCKECHNIE].
The right of the widow to reside in her deceased husband's home for the forty days following
his death, during which time her dower would be assigned, has its counterpart in the current
faw of sorme states. For exatple, Tows CobpE § 561.11 (1975) allows a decedent's surviving
"Pouse to occupy the decedent's homestead during the administration of the estate and uncil it
15 otherwise disposed of in accordance with law.

13, McKECHNIE, supra note 12, at 216,
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interpreted to mean “at any time during coverture.”™ Naturally, this bar-
gained for protection was tied to the lords’ principal source of wealth, their
lands. The lords secured this protection in the Magna Carta and subsequent
charters to protect their wives from economic deprivation that might other-
wise result from the King’s enforcement of all the feudal incidences which
were his due.

With the passage of centuries, the law of dower was further developed
and refined. During Glanvil's time (the latter half of the twelfth century) the
widow's dower attached 1o one-third of all lands held by her husband at the
time of the marriage.'* With respect to any particular parcel of land held at
the time of the marriage, the wife's rights therein could be defeated by a
conveyance to a purchaser, although she could claim the value of her lost
expectancy from her deceased husband’s heirs out of property he owned at
death.'® If, however, the deceased husband owned no property at his death,
her rights effectively were defeated.'” By Bracton’s time (the late thirteenth
century), the widow's dower attached to all lands held by her husband
during coverture as guaranteed by the Great Charter.”® If the lands to which
the wife’s dower attached had been specified, she could claim her one-third
interest against her husband's grantees.'® In the case of lands in which her
dower interest was not specified, she could take the value thereof from her
husband’s other lands which passed at his death to his heirs and, if there
were no such lands, she could reach the property transferred to her
husband’s graniee who then would be entitled to a judgment against the
heir. At the widow's death, the grantee would be entitled to the whole of the
property again.2®

Littleton, writing in the latter part of the fifteenth century, identified
five forms of dower: dower by the common law; ?' dower by the custom;*?
dower ad ostium ecclesiae (church door dower);® dower ex assensu patris

14. KEnNy, supra note B, at 46. See also 2 F. POLLOCK & F. MaiTLAND, THE HISTORY OF
ExcrisH Law ch. VII, § 2 (2d ed. 1923) {hereinalter cited as F. PoLLock & F. MaiTLAND].

15. KENNY, supra note 8, at 44-45.

16. Id

17. Id

1B. 2 F. PoLLOCK & F. MAITLAND, supra note 14, ch. VII, § 2. The distinction between
dower in specified and unspecified lands largely disappeared by the end of the fifteenth
century. The early distinction arose out of the prohibitions against interspousal transfers.
During the twelfth century, the wife’s dower attached to lands held by her husband at the
marriage nuptials, to take effect in possession if she survived him. Dower in lands to be
acquired could not be granted at the time of the marriage because the husband lacked seisin at
the time of the marriage. During the thirteenth century, an exception was recognized for
after acquired property, and by the end of the thirteenth century dower attached by opera-
tion of law to all lands of which the husband was seized at any iime during the marriage if
none of his lands were named. See Haskins, The Development of Common Law Dower, 62 Harv.
L. Rev. 42 (1948) [hercinafter cited as Haskins].

19. 2 F. Porrock & F. MAITLAND, supra note 14, ch. V11, § 2, ar 430-21.

20, Id at 421,

21. T. LirrLeToN, TENURES § 37,

22, Id. The size of the widow's share was regulated by custom in certain locales and might
extend from one-quarter to one-half or even all of the husband’s lands.

23. Id § 39. Dower, which endowed the wife with some quantity of specified lands, was
granted by the husband to the wiie at the time of the marriage ceremony.
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iendowment of some portion of the lands of the husband’s father);* and
dower de la pluis beale *> Of these, only dower by the common law gained a
foothold in the United States and substantially influenced the development
of marital rights in this country.* :

At Littleton's time, common-law dower amounted to a life estate in
one-third of all lands of which the husband was seized during coverture in
cither fee simple or fee rail general—estates capable of inheritance by issue
of the marriage.”” Because the wife’s rights extended to lands of which her
husband was seized during marriage, her interest could not be barred by a
lifetime conveyance to which she did not join.”® In addition, her rights were
not subject to her husband’s debts.?? On the other hand, while both spouses
lived, the wife's rights were inchoate—that is, her rights could only become
possessory if she survived her husband. The wife’s rights became consumate
by her husband’s death.

By virtue of the laws of primogeniture, a man’s eldest son was his sole
heir.®® Thus, in great measure, dower provided economic security {or both
the widow and her other children and, o the extent decedent’s wealth was
comprised of real property, it undoubtedly served this purpose well. %!

24. fd. §40.

25, Id. § 48, This form of dower occured when the husband died survived by his wife and a
son under the age of 14. The wife occupied her deceased husband’slands as guardian in socage
until the child reached age 14.

26. 1C.ScRIBNER, A TREATISE ON THE Law oF DoweR 19 (2d ed. 1883) [hereinalier cited as
SCRIBXER].

27. T.LitTLETON, TENURES § 36. If no issue of the marriage were capable of inheriting the
husband’s lands, his wife could not claim dower therein, Forexample, if O conveyed lands o H
and the heirs of his body by W-1 (the so-called fec tail special} and W-! predeceased H and
thereafter H married W-2 who survived H, W-2 could not claim dower in such lands because
issue of A and W-2 were incapable of inheriting the property. Prior to the Statute de Donis 13
Edw. 1,¢. 1, creating the fee tail, a conveyance by @ 1o X and the heirs of his body gave X a fee
simple conditional that passed 1o X5 issue at his death if, following the birth of his issue, X did
nit exercise his power 1o convey a fee simple absolute to another. Dower auached to 2 fee simple
conditional upon birth of issue. | AMERICAN Law OF PROPERTY §1.5,at6525 n.32. The fee simple
conditional, an estate extinct in England since 1285, siill lives in some American jurisdictions
and dower (ot some statutory equivalent) should atach thereto upon birth of issue. See, e.g.,
Prichard v. Depariment of Revenue, 164 N.W.2d 113, 121 {lowa 1969).

Ne common law dow=r was assignable 1o a widow under nine years of age. T. LITTLETON,
TeNnUrEs § 36, .

Common law dower did not attach to copyheid lands although by local custom certain lands
were set aside for the widow. H. CAry, COMMENTARY 0% THE TENURES OF LITTLETON 95 (1829).
tn Borough English, where the youngest son and notthe oldest son was the sole heir, the widow
wis not entitled o common law dower although she was entided to a similar estate known as
"Freebench.” This amounted 1o a life estate in the whole of the husband's estate. KENXY, supra
note § a 34,

28. F. PoLLock & F. MAITLAND, supre note 14, ch, VI, § 2, at 421-23.

28, McCEKECHNIE, supra note 12, at 216.

30. See 2 W, BLACKSTONE, COMMENTARIES® 208 (1766). Bwt see note 27 supra. In the
absence of a male heir, lands passed to decedent’s daughters in equal shares. Primogeniture was
abolished in Engtand in 1925. Administration of Estates Act, 1925, 15 & 16 Geor. 5,¢. 23, §45.

31. See T. CovenTRY, COKE 0N LITTLETON Lit. ch, V, § 36 [hereinafter cited as Cort ox
LITTLETON]. See also 1| AMERICAN LAW OF PROPERTY § 5.3 While some measure of econmmic
‘ecurity might flow from the devolution of personal property to the widow, no inchoate interest
txusted in personal property. Thus, the wife's rights could be defeated by either an inter vtvos ot
estamentary transfer to others. Furthermore, m that early agrarian society, one can assume
thit personalty was realatively valueless,
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Dower did, however, conflict with the feudalisiic ties of wealth and poweriq
land ()wnership,32 the preference for inheritance by the male heir, whose
rights were subject to the widow's dower, and policies encouraging the free
alienability of land. These policy reasons militating against dower found
practical expression in the various means developed to circumvent dower
largely after the enactment of the Statutes of Uses.

Common-law minds {and the minds of many law school property law
teachers) were obsessed with the concept of seisin.>* Dower, as noted above,
was limited to lands of which the husband was scized during the marriage,
and consequently did not ordinarily attach to lands held by the husband fora
term of years®® or by way of reversion or remainder following a freehcid
estate in another; nor did it attach to the husband’s equitable interests in.
land.’” Moreover, the husband's estate must have been a beneficial estate;
dower did not attach to lands held by the husband as trustee for another.®
The Statute of Uses®® executed equitable estates created by way of a use
(trust), notably the springing and shifting executory interests, into recog-
nized common-law estates. By converting estates, which prior to the statute
would have been equitable estates in land, into legal estates, dower would
attach to lands previously immune therefrom. Section four of the Statute
ameliorated this problem to the extent that a husband through “jointures”
forced the'widow to elect between jointure and dower.*® The Statute of Uses,
however, did not apply to a “use on a use” (an active as distinguished from a
passive trust) and dower did not attach to a husband's use created in such
manner. While creation of 4 use on a use effectively barred dower, the device
was infrequently used because it placed the administration of the family

32. See 1 AMERICAK LAw OF PROPERTY § 5.3, at 623.

33. 27 Hen. 8, ¢ 10.

34. The word “possession” is the closest American equivalent 1o the meaning of seisin in
eariy English land law, Under eariy English law, the concept of seisin was related to possession
of land by a freeholder who was subject to numercus federal incidences. See W. WaLsy,
HISTORY OF ANGLO-AMERICAN Law § 52, 100-01 (2d ed. 1932).

35. See, e.g., Jones v. Magruder, 42 F, Supp. 193, 196 (D. Md. 1941} (dictum); Kilpartrick
v. Kilpatrick, 204 Ark. 452, 455, 162 5.W.2d 897, B98-99 (1942).

36, Ser Bradford v. Culbreth, 10 A.2d 534, 542 (Del. Super. Ct. 1939), affd, 41 Del, 167,
171-72, 18 A.2d 143, 144 (1941}, But see Clarken v. Brown, 258 Iowa 18, 137 N.w.2d 376
{1963}, Because of this prohibition, a daughter-in-law of a decedent would not acquire dower
in her father-in-law’s Jands which descended at his death to his son subject to the mother-in-
law's dower, Ser 2 R, POWELL, REAL PROFERTY § 209[1] 1.8 {1940). See alse COKE ON LITTLETON
Litt. ch. ¥V, § 31a; Steele v. La Frambois, 68 Ill. 456, 457-58, (1873). Dower could attach o a
husband's reversion or remainder following a term of years since he was considered to have
seisin during the termor's possession. 1| AMERICAN Law OF PROPERTY § 5.3, n.34,

37. See Radnor v. Vandebendy, 1 Shower 69, 71-72, 1 Eng. Rep. 48, 49 (H.L. 1697) (Ch.);
1 ScRIBNER supra note 26, at 383-98, This rule was changed in England by the Dower Act of
1883, 3 & 4 Will. 4, c. 105, §§ 2-3. _

The early English rule that dower did not attach to equitable interests was not generally
followed in the United States. See | SCRIBNER, supra note 26, at 399-407,

38. 1 SCRIBNER, supra note 26, at 409-12. See, e.g., Walker v. Close, 98 Fla. 1103, 1113-14,
125 So0. 521, 525, 126 So. 289 (1930); Miller v. Milier, 148 Mo. 113, 119, 49 5.W, 852, 853
{1899).

39, 27 Hen. 8, c. 10.

40. KENNY, supra note B, at 53.
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wealth in the hands of strangers. Thus, the exceptions carved out in the
Statute of Uses did not prove a significant device to bar dower.

As centuries passed and land became more and more an article of
commerce and less a symbol of status and power, the impediments to
alienability resulting from dower became more intolerable. Other “evasions”
were devised to circumvent the widow’s rights. One device was the holding
of lands in joint tenancy with right of survivorship, which barred dower for
the widow of the first joint tenant to die. Since dower attached only to lands
capable of inheritance by issue of the marriage, no dower could attach to
lands held by the husband and another as joint tenants with right of
survivorship.4!

Perhaps the most frequently employed device to circumvent dower was
the trust to preserve contingent remainders.*? Under this device, land was
conveyved to a purchaser of land for life. Since a life estate was not an
inheritable estate, no dower attached to this estate.*® The purchaser was also
conveyed a remainder in fee. Since a remainderman is not seized of the
remainder, no dower attached to this estate. ¥ Of course, without more the
device would fail to bar dower because by merger of the life estate and
remainder interests the purchaser would hold the property in fee simple
absolute. In order to prevent the merger, an intervening estate in trust,
incapable of ever becoming possessory, was created. For example, a remain-
der following the purchaser’s life estate in trust for the purchaser’s benefit
conditioned upon the purchaser’s “civil” death during his natural lifetime
was created. By creation of this intervening estate, the purchaser’s life estate
and remainder did not merge. During the purchaser's lifetime, he was solely
entitled to possession of the property, he had a complete power of disposal as
owner of the remainder, and hisinterests were free of dower. Notwithstand-
ing the usefulness of these devices to enhance the marketability of real
property by clearing the title of potential dower claims, they clearly worked
an injustice to the widow who might otherwise be dependent upon dower
after hér husband’s death to provide her with economic security during her

widowhood.*
The foregoing brief historical sketch of dower illustrates that the

conflict between the protection of a spouse, the rights of heirs or other
bounties of a person’s magnificence, and the free alienability of land is not
new to the twentieth century and that devices used to disinherit a spouse find

41, T. LiTrLEToN, TENURES § 45, See Laterza v. Murray, 2 I1l. 2d 219, 117 N.E.2d 779
{1954}, Johnson v. Muntz, 364 IH. 482, 4 N.E.2d 826 (1936); Jezo v. Jezo, 129 N.W.2d 195
{Wis, 1964). Contra, Shicll v. Sloan, 22 5.C. 151 (1884).

Dower attaches 1o the interest of a deceased tenamt in common. See, e.g., Dudley v.
T)f\rs{:n 167 N.C. 67, 82 5.E. 1025 {1914). H a joint tenancy is severed during the lifetime of
the joint tenants creating a lenancy in common, the widow of the first tenant in common to die
is entitled 1o dower. Napper v. Mutual Life Ins. Co., 107 Ky. 134, 53 S.W. 28 {1899),

42, C. FEARNE, CONTINGENT REMAINDERS aND EXECUTORY DEVISES 347 (9th ed. 1851).

43, Ser, e.g., Spears v. James, 319 Mich. 341, 29 N.w.2d 829 (1947).

44, Ser note 36 supra.

45. Under current English law, continuing financial security for a surviving spouse is
provided by family maintenance legistation. Inheritance Act, 1938, 1 & 2 Geo. 6, ¢. 45; see
Laufer, Flexible Restraints on Testamentary Freedom—A Report on Decedent'’s Famely Maintenance
Legistarion, 69 Harv. L. Rev. 277 (1955).
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their counterpart in the past. The history evidences the age old conflia
between society’s interest in protecting certain persons from disinheritance
and the property owner’s right to the freedom of testation.

Paralleling the development of dower rights in real property in the
common-law courts was the development of the wife’s marital rights in
personal property in the ecclesiastical courts and by local customs.®® The
principal distinction between the widow’s rights in personal property and
real property was her protection against lifetime transfers. In the case of
personal property there was no protection. Under the Statutes of Distribu-
tion of 167077 the widow was eantitled to one-third of the personal property
that her husband owned at death if issue survived or one-half of his personal
property if no issue survived.*® Because the widow's rights attached only to
personal property held at her husband’s death, her expectancy could easily
be defeated by lifetime transfers.

Although the preceding discussion has focused on dower, there has
been no intent to derogate the rights of husbands at common law, which
might be summed up by the common-law quip that “the husband and wife
are but one and the husband is that one.™® The historical development of
curtesy has been omitted because attempts to bar the husband's share were
infrequent.® Furthermore, and unlike the common law,* in most jurisdic-
tions today the rights of widows and widowers are coextensive and, 1o the
extent historical precedent is relevant, the analogy is more often than not to
dower.5

II. PrOTECTION UNDER AMERICAN STATUTES

Common-law dower became part of the received common law of the
original American colonies and, in time, a part of the received common law
of most states.®® Gradually, however, the recognition that common-law
dower diminishes the alienability of land and causes nightmares for title

46. See KEnny, supra note 8, at 61-69; 1 W. HoLDswoRTH, A HisTory OF ENCLISH LAaw
625 (3d ed. 1922). Ser alse Fratcher, Toward Uniform Succession Legisiation, 41 N.Y.U.L. Rev.
1037, 1051-52 (1966).

47. 22 & 23 Car. 2, ¢. 10; 1 Jas, 2, ¢, 17 (reviving the Statute of Distribution).

48. Under the so-called Custom of London which antedated the Statutes of Distribution,
if the husband left surviving both a wife and children, he could only bequeath up 1o one-third
of his personalty to strangevs. Of the balance, one-third was set off to the wife and one-third v
the children. If the wife aione survived, the husband could bequeath up 1o one-half w
strangers and one-half was set off to the wife. 2 F. PoLLock & F. MAITLAND, supra note 14, at
34R8-19. See alss MCKYCHNIE, supra note 12, at 321-26.

49. Spies, Property Rights of the Surviving Spouse, 46 Va, L Rev. 157, 160 (1960),

50, See generally 1 AMERICAN Law OF PROPERTY § 5.57-.74; 2 POWELL. REAt. PROPERTY 9§
210, 211; Haskins, The Estate by Maritel Right, 97 U. Pa. L. REv. 345 (1949).

51. At common law, as finally developed, the husband was entitled to a life estate in the
whole of his wife's inheritable lands upon the birth of issue. His estate continued for his life
even though his wife predeceased him leaving no surviving issue. 2 F, PorLock & F.
Maitland, supra note 14, at 414.

52. Dower and curtesy were abolished in England in 1925. Administration of Estates Act,
1925, 15 Geo. 5, c. 23, § 23, 45(1)b).

53. 1 5crIBNER, supra note 26, at 23-58; Haskins, A Preblem in the Receplion of the Common
Law in the Colontal Pertod, 97 U. Pa. L. REv. 842 (1949).
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examiners,* and the recognition that the United States is no longer predo-
minantly an agrarian economy with lands necessarily the principal source of
wealth,” prompted legislative responses. Some states have completely abol-
ished the estates of dower and curtesy®® while others have enhanced the
widow's one-third dower interest from a life estate 10 an cutright fee which,
like common-law dower, can be released if the widow jcins in the con-
veyance.”” Numerous states have granted widowers coextensive rights™ and
have enacted homestead legislation and exempt property statutes for the
benefit of the surviving spouse.”® Many states have also granted the surviv-
ing spouse a share in the deceased spouse’s personal property owned at
death in addition to any rights the spouse may have in decedent’s real
_property.®

Other states, adopting a concept similar to that of the augmented estate
under the Uniform Probate Code, have enacted so-called forced or elective

54. Many states have enacted curarive staties to ameliorate the potential losses resulting
10 purchasers of property subject ro dormart dower claims. See, e.7., lowa Cont § 614,15
(1975). See alsa Boyer & Miller, Furthering Title Marketubility by Substantive Reforms with Regavd
io Maritel Rights, 18 U. Mramt L. REv. 561 (1964).

55. Much of the literature points 1o the zhange from an agriculiural 10 an industrial
cconomy as a justification for the abolition of common-law dower, particularly as a protective
device for a surviving spouse. It is further argued in support of abolition that real property is
no lunger the principal source of wealth. While the everyday evemts which surround us may
support these conclusions, there is some evidence that real property remains the principal
source of wealth in many estates. For example, in a study of personal wealth from filed federal
cstate ax returns, it appears thatin 1952 real estate constituted about 23% of personal wealth,
while securities (stocks and bonds) constituted about 48% of personal wealth. By 19569, real
estate constituted 27% of personal wealth while securities constituted about 40% of personal
wealth. This is largely attributable o the fact that real propety values had increased markedly
over that period. Seven percemt of the top wealthholders in the Linited States hold real
property and lile insurance and fetle or no other assets. INTERNAL REVENGE SERVICE, PERSON-
Al WEALTH ESTIMATED FROM ESTATE Tax RETURNS 59-61 (Pub. 482, October 19473). The
stitistics in this report further indicate that with respect to persons with 2 net worth up to
$30,000, real estate averaged between $25,000 and $30,000 and that real estate constituted
the most significant asset item 0 a level of net worth of $150,000. T4, at 8. A later study
confirms the tendencics indicated by the 1969 report. By 1972, real estate constituted 30% of
the total assets. In estates worth less than $50,004, real estate accounted for 53 8% of the total
assets for men, and 61.5% for women. In estates worth more than $50,000 but less than
$100,000, 44.6% of the total assets were in real estate for men, 40.8% for women. Married top
wealthholders held proportionately more real estate and life insurance than did other classes
of wealthholders. InTERNAL REVENUE SERVICE, PERSONAL WEALTH ESTIMATED FROM ESTATE
Tax Re1urns 4, 6, 55 (Pub. 482, March 1976). -

A recent empirical study generally supporis the assumption in the wext bue also concludes:
“For the population as a whole, equity in owned homes accournts for a larger share of toial
wealth than any other asset covered by the Survey.” Dl PROJECTOR & G. WEISS, SURVEY OF
FiNanciaL CHARACTERISTICS OF ConsUMERS 10 (Federal Reserve Technical Paper 1966). The
study also found thac equity in owned homes was greater for heads of families within the
35-54 age group dropping only by 105 for heads of families over 65. On the other hand,
:;‘mll;qin the form of liquid and invesunent assets predominated the over 55 group. fd. Table
T oan 32,

56. Dower is irrelevant in the eight community property states.of Artzona, California,
Idihe, Louisiana, Nevada, New Mexico, Texas, and Washington. Ser 2 R. PowerL, REAL
Faorkr1y § 213(1], at 170.14 (1976),

5;. See Phipps, Marital Property Interests, 27 Rocky Mr. L. REv. 180, 191-208 (1955).

38 Id.

M| AMERICAN Law oF PROPERTY, supra note 8, § 5.5, at 632.

BD. For a collection of intestate siccession statutes, see 2 WiLLs, FsT. & Tr. (P.H.) §9 2701,
2702 {1975).
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share statutes that are intended to assure the surviving spouse a fixed share
of the deceased spouse’s probate estate notwithstanding the provisions of
the deceased spouse’s will.®! Forced share statutes, whose policies are similar

" 1o those underlying community property laws,*? are intended to provide the

surviving spouse some measure of protection against disinheritance. These
statutes may or may not combine features of dower or dower-like interests
and may grant the spouse rights that are in addition to or in substitution of
homestead and exempt property rights.

Depending on the particular state, then, the rights of a surviving spouse
in noncommunity property states may include any one or more of (1) a fixed
share of the probate estate if decedent dies intestate, {2) a forced share of the
probate estate if decedent dies testate, (3) homestead rights, and (4} exempt
property.®® In addition, many states by legislation authorize the award ofa
support allowance to the spouse during the period of estate administration
or some portion thereof.%

Forced share statutes, which set aside a share of the deceased spouse’s
probate estate for the surviving spouse without regard to the provisions of
the decedent’s will, may protect the spouse from disinheritance to a greater
extent than dower if the decedent owned substantial personal property at
death. Dower or dower-like interests are advantageous to a surviving spouse
only if the deceased spouse owned real property during the marriage. To
the extent decedent’s wealth is substantially measured by personal property,
dower or dower-like interests provide little or no protection for the surviving
spouse.

However, the typical forced share statute that measures the spouse’s
share by the size of the decedent’s probate estate provides no protection
against lifetime transfers, which have the practical effect of disinheriting the
surviving spouse. Furthermore, while there has been a definite trend away
from dower and dower-like interests in favor of forced share legislation as a
means of protecting the surviving spouse from disinheritance, the “[n]ew
statutory schemes have very often been built upon common-law foundations
without adequate examination of the premises which justified the common-
law rules.”® For example, under many forced share statutes, the spouse is

61. See Frawcher, Towards Uniform Succession Legislation, 41 N.Y. U.L. Rev. 1057, 1055-57
{1966). For a collection of forced share or elective share statutes see 2 WiLys, Est. & Tr. (P.H.}
€ 2755 (1975).

62. See note 55 supre. In community property states, the spouse’s protection flows from
the nature of the marital property. Thus, at the death of either spouse, the survivor is
guaranteed ong-half of the community property and alsg may be entitled to a share of the
deceased ;Eiuse's separale prgng;t¥ as well See Milhon, Communtly rty: A Gurde to

Lauyers ond Stu of Farty States, 0. L. Rev. 201 (1954). Ser generally COMPARATIVE
Stumes v CoMMUNITY PROPERTY Laws {Charnatz & Daggett eds. 1933).

63. Ser 2 R. POWELL, REAL PROPERTY § 213 {1976); M. RREINSTEIN & M. GLENDON, THE
Law OF DECEDENTS' ESTATES 87-104 (1971).

64. See, g, CoONx. GEN STAT. ANN. § 45-250 (West 1960); lowa Coopk § 633.374 (1975);
Texn. Cope AnN. § 30-802 {1906).

63. 1 AMERICAN Law OF PROPERTY § 5.5, at 633, But see VT. STAT. ANN. nt. 14, § 401
(1974 (authorizing the spouse 1o claim from the intestate estate or against the will such
portion of decedent's personal property as the probate court assigns “according (o his or her
rircumstances and the estate and degree of the decedent, which shall not be less than a third”).
See afso Me. REV. STAT. tit. 18, §§ 801, 805-06 (1964).
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limited to a fractional share of one-third of the base against which it is
measured. The one-third interest has obvious historical antecedents but
frequently ignores the surviving spouse’s actual needs. Under the typical
forced share statutes, the spouse’s elective share is unaffected by the value of
the spouse’s personal estate.®®

From the point of view of those who are adversely affected by aspouse’s
forced share claim, forced share statutes are perceived as inadequate to the
extent they fail to take acccunt of the spouses acrual Fvancal needs. (hesTe™
of the probate estate, and the relationship between the spouses. it 15 not
e e Ty T o T ete T eee of sub-
stantial personal wealth should be permited to claim an elective share,
increase the size of the spouse’s personal esiate, and upset the decedent’s
estate plan. The growing body of cases and legislation dealing with forced
share statutes more often than not centers around the depletion of the
probate estate by decedent’s lifetime transfers to the detriment of surviving

spouse, without adequate attention to the claims of those adversely affected
by the spouse’s forced share.

The following three factual patterns illustrate some potential problems
involving forced shares that require a solution. In each case, assume the
applicable forced share statute gives the spouse one-third of the decedent’s
probate estate. It is also assumed the legislation evidences a policy that each
spouse should take a forced share in each other’s estate and that one-third is
the appropriate measure.

Case 1: Decedent bequeaths his or her entire probate estate of
$600,000 1o children of a first marriage. No provision is made for the
surviving spouse,

Case 2: Decedent bequeaths his or her entire probate estate of
$150,000 w the surviving spouse. During the second marriage decedent
transferred $450,000 to decedent’s children by a first marriage.

Case 3: Decedent bequeaths his or her entire probate estate of
$400,000 wo children by a first marriage. During decedent’s lifetime,
decedent transferred $200,000 to decedent's second spouse who survived
the decedent.

A forced share statute that limits the spouse’s fixed share to one-third of
the probate estate would give the spouse $200,000 in Case 1. The disposition
defeats the expectations of decedent and the children but gives the spouse
precisely what the forced share statute mandated. In Case 2, the spouse
presumably would not elect against the provisions of the will, which are
entirely in the spouse’s favor, Unless the spouse is able to reach lifetime
transfers, however, the spouse's economic interest in what was once a
$600,000 personal estate is limited to $150,000, a sum less than the amounta
one-third forced share statute considers appropriate. In Case 3, the spouse
can elect to take $133,333 from the probate estate. Since the spouse’s elective
vight is unaffected by the $200,000 lifetime transfer, the spouse’s economic

46. Even the Uniform Probate Code rejects need as an absolute weight in the measure of
the spouse's share. For example, if the surviving spouse is a millionaice in his or her own right
'hmugh igheritance from a parent, the spouse’s share in the augmented estate is unaffecied
Lv this fact, Simitarly, the Code ignores the fact that the surviving spouse may be a substantial
come earner.
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interest in what was once a $600,000 personal estate is now $333,333, or
more than half the estate. This amount is substantially more than tha
anticipated to pass to the spouse under the forced share statute if no
‘interspousal gift had been made; moreover, it ignores the spouse’s actual
needs and defeats the expectations of the decedent and the children. Ineach
case, the amount actually received by the spouse from the $600,000 personal
estate depends upon a number of fortuitous variables, including the value of
decedent’s lifetime transfers, the value of the probate estate, and the
number of donees and beneficiaries. Finally, under the typical forced share
statutes, the spouse’s elective share in each of these casesis unaffected by the
value of the spouse’s personal estate.

The implicit assumption in the preceding discussion has been that
interspousal disinheritance, whether through lifetime transfers or by will,
does occur and that the remedy of forced share statutes is not without
disadvantages. Forced share statutes have also been attacked from a differ-
ent perspective. A growing body of empirical srudies suggests there is little
deathtime interspousal disinheritance in the we Iission process.
Consequently, it has been argued that, in effect, forced share statutes are a
mm%&mmited number of decedents’ estates in Cook
County, Illinois, for the years 1955 through 19537.5 The study, which
compared patterns of distributions mandated by the reviewed wills with the
statutory pattern of distribution legislated for intestate estates, suggests that
because surviving spouses received more under the wills than they would
have received had the decedents died intestate, there is little need for forced
share legislation.5®

The evidence adduced from empirical studies on the effect of lifetime
transfers is not as convincing. Dunham also reviewed some 1llinois inherit-
ance tax returns to ascertain the percentage of wealth “passed” outside of
decedent’s probate estate, but his review sample was too small to clearly
determine whether the surviving spouse’s expectations were substantially
defeated by lifetime transfers to others.®® Dunham’s study produced no
evidence of the extent to which lifetime transfers under which decedent

‘retained no interest that would have subjected the lifetime transfer to tax

67. Dunham, The Method, Process and Frequency of Wealth Transmission at Death, 30 U. CHL
L. Rev. 240 (1963). For a more recent sindy see Fellows, Simon, Snapp & Snapp, An Empirica!
Study of the Illinols Standory Estete Plan, 1976 U ItL. L.F. 717,

68. Sre Dunham, The Method, Process and Frequency of Wealth Transmission at Death, 30 U.
CHi. L. Rev. 241, 252-53 (1963}

69. Ser id at 264. While no additional light was shed on this question in a recent study of
estates in Hennepin County, Minnesota, it was determined that in gross estates between
$30.000 und $60,000 as determined for inheritance tax purposes, 45% of the assets included
n the gross estate were also probate assets, 38% of the assers were held by the decedent and
another as joint tenants with right of survivorship, 12% constituted insurance and 4%
constituied hifetime transfers and annuities and pensions. In gross estates valued in excess of
$200,000, 62% of the included assets were also in the probate estate, 16% constituted joint
tenancy property, 11% constituted inurance, and 6% constituted other lifetime transfers and
annuiiies and pensions. Stein, Probate Admintstration Study: Seme Emerging Conclusions, 9 REAL
PrOP. PROB. & 'Thr J 536, 589 (1974). o each case, if the bulk of the probate estate and joint
tenancy property in fact passes to the surviving spouse, the spouse receives substantial
protection.
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may have diminished the surviving spouse’s expectancy.” Other available
empirical evidence does suggest that the surviving spouse is frequently the
primary beneficiary of common will substitutes such as joint tenancy proper-
ty, revocable trusts, and life insurance.”

Other factors militate against interspousal disinheritance. First, there
are substantial societal pressures without the force of law that dissuade a
property owner from disinheriting a spouse. Second, the tax laws create
incentives for leaving property to a spouse. For federal estate tax purposes,
property passing to the spouse is shielded from the estate tax 1o the extent of
the greater of $250,000 or fifty percent of the adjusted gross estate under
section 2056 of the Internal Revenue Code. Similarly, state inheritance tax
laws generally provide greater exemptions and more favorable tax rates for
property passing to the spouse. However, the paucity of empirical evidence
suggesting interspousal disinheritance, coupled with the intuitive response
that it just is not frequently done, does not mean the problem does not exist
ur that society, through its courts and legislatures, does not have an interest
m protecting a surviving spouse who has in fact been disinherited. Even the
empiricists cannot ignore more than two centuries of case law involving
tnterspousal disinheritances, which itself proves that it does happen.
Moreover, the growth of legislation evidences both a public awareness of the
problem and a public policy that it should be remedied.”

. I1I.  JUDICIAL SAFEGUARDS

While the body of legislation designed to protect a surviving spouse
from disinheritance (both inadvertent and intentional) through lifetime
transfers continues to grow, these legislative solutions are but relative
newcomers when compared to the judicial devices emploved for the same
purpose. To a greater extent than available under legislation, judicial
solutions appear to take account of the competing equities presented by the
litigating parties in light of the facts and circumstances of each case. Courts
that have been predisposed to erect barriers to practical disinheritance of the
surviving spouse by inter vives transfers have carved out three distinct tests
designed to determine whether a lifetime transfer is effective to defeat the
surviving spouse’s expectancy. ‘

Under one test, an inter vives transfer is set aside if the decedent
retained either excessive control over, or an interest in, the transferred

70. For a more detailed analysis of the Dunham study, see Plager, The Spouse’s Nonbarrable
Share: A& Solution tn Search of A Problem, 33 U. CH1. L. Rev. 681 (1966) [hereinafter cited as
:‘il:%gcr]. See atse M. ReginsTEIN & M. GLExDON, THE Law OF DECEDENTS ESTaTEs 87-100

971).

71, Plager, supra note 70, 2t 6B8-97. The Dunham findings generally were confirmed in
<1 Ohio study of patterns of distribution. The study concluded that if testator was survived by
*ruse and issue, testator generally bequeathed his entire estate to the spouse; and if testator
wits survived by a spouse but no issue, testator generally bequeathed his entire estate to the
‘IMise. Deviations Erom this distributive pattern occurred in larger estates or in the case of
lemarriage, M. SusMAx, J. CATES & D. S»siTH, THE FAMILY anND INHERITANCE 103 (1970).

72, Professor Fratcher believes that over one-half of the evasion cases involve transfers w
children by a former marriage and the next largest group of cases involve transfers o a
’_"L:élmnus wife ot wo her children. Fratcher, Toward L'niform Sucression Legistation, 41 N.Y.U.L.
Riyv. 1037, 1056-57 (1966).
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property. This test is known as cither the excessive control or illusory
transfer test.” Its antecedent, although of a slightly different shading, was
the testamentary transfer test. Under a second test, an infer vivos transfer is
set aside if the transfer was the result of a fraudulent intent; that is, the
transfer was intended by the decedent to defraud the surviving spouse of a
staiutory forced share.” Since excessive controtl is not crucial to veiding a
transfer resulting from improper intent, from the spouse’s viewpoint the
intent test has the advantage of reaching inter vives transfers whether
outright or in trust. Under a third test, an inter vives wansfer is void as
against the spouse’s claim if it lacks “reality.”? This test is least advantageous
to the spouse because the spouse cannot reach transfers that are effective
under the ordinary principles of the law of gifts.

In arriving at the formal holding in a particular case , and regardless of
the test applied, the courts generally appear to consider the following
equiries even though they may not clearly articulate their relevance to the
ultimate result: (1) the size of the lifetime transfer and its proportionate
relationship to the size of the transferor’s personal estate at the time of the
transfer; (2) the proximity of the transfer to the time of the transferor’s
death; (3} probate and nonprobate transfers that otherwise benefit the
surviving spouse and others; (4) the relationship of the transferee to the
transferor; (5) the moral claims of rival daimants; and (6) the financial
condition of rival claimants.”® Assuming in a given case that the equities
favor the surviving spouse, the surviving spouse is more likely to prevail
under either of the first two theories (illusoriness or fraudulent intent) than
under the third {reality} because the reality test simply questions whether the
transferee acquired a bona fide property interest in the transfered property
notwithstanding the transferor's extent of control or “fraudulent intent.”

While due judicial regard to the preceding equities is appropriate, their
application to particular fact situations presented in subsequent cases makes
the results difficult to predict. Furthermore, to the extent the equities favor
one party while the applicable test, in its pristine form, favors the other,
courts tend to pollute the test. The effect is the evolution of a test that lacks
clear and concise definition.

A lifetime transfer intended to take effect at the transferor’s death,
because it is int the nature of a testamentary disposition, may be held void if
executed in a manner that fails to comply with the applicable statutes of wills.
When a lifetime iransfer is deemed testamentary and thus void, it is
considered part of the probate estate. To the extent the surviving spouse’s
intestate or forced share is carved out of the deceased spouse’s probate
estate, lifetime transfers that are void as testamentary increase the size of the
probate estate and, ultimately, the spouse’s intestate or forced share. While

73. The leading case enunciating the illusory transfer doctrine is Newman v. Dore, 273
N.Y. 371, 9 N.E.2d 966 (1937).

74, See Lowe, Transfers in Fraud of Marital Rights, 26 Mo. L. Rev. 1, 4-19 (1961).

75. The leading case enunciating the reality docirine is f» re Halpern, 303 N.Y. 583, 1K)
N.E2d F20 (1951).

76. See genevally W. MACDONALD, FRALD 0N THE WIDOW'S SHARE [45-74 {1960) [hereinal-
ter cited as MacDoONALD).
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the effect of applying a testamentary label to the challenged transfer
rnhances the interest of distributees of the probate estate, it also defeats the
rights and expectancies of the donees of the lifetime transfer: the testamen-
tary transfer test does not permit partial invalidity. The test is usually
applied to void lifetime transfers in trust,”” but it may apply to outright
ransfers as well.”® Application of the testamentary transfer test to void
lifetime transfers is more characteristic of older cases, invoked when courts
had a tendency to protect rigidly the integrity of wills statutes by voiding
lifetime transfers intended to take effect at death. With the growing popu-
farity of will substitutes, particularly the #nter vivos trust, the test fell out of
use. The testamentary transfer test also may have declined because of the
unfairness to the donees of the suspected transfer, who forfeited their entire
interest therein except to the extent they also shared in the probate estate.

Omne of the most forceful rejections of the test was set forth in United
Building & Loan Association v. Garreit.”® Settlor executed a revocable declara-
tion of trust of his interest in certain mutual fund shares, reserving the
income to himself for life and the additional powers to sell or otherwise
dispose of the shares and retain any proceeds of sale for his personal use.
The trust instrument further provided that one year after the settlor’s death
the corpus was distributable to the beneficiaries designated in the trust
instrument. After the settlor’s death, his widow and certain heirs challenged
the trust as testamentary. After the court found the trust instrument duly
executed, although not in accordance with the applicable statutie of wills, it
then considered whether the settlor intended to create any interest in the
remainderman at the time of the transfer in trust and not solely after his
death. The contestants argued that the accumulated effect of the reserved
rights and interest negated this intent. The courtrejected their argument; it
construed decedent’s reserved power of revocation as simply a divesting
condition attached to the remainderman'’s interest that arose at the time of
the transfer. Of more significance to the decline of the testamentary transfer
test, the court emphasized that while the trust instrument had not been
executed in accordance with the statute of wills, the trust had been executed
with sufficient formalities under the circumstances, and the mutual fund
had acknowledged receipt of the document and the trust ownership was
evidenced on its shareholder records and on the shares.®

The court’s approach effectively signaled the demise of the testamen-

77. Hill's Estate, 15 Pa. D. & C. 699, 701-02 (1931} (declaration of trust), See generally
Brown's Estate, 384 Pa. 99, 119 A.2d 513 (1956); Bickers v. Shenandoah Valley Nat'l Bank,
17 Va. 145, 88 S.E.2d 889 (1955), rehearing dented, 197 Va. 732, 90 S.E.2d 865 (1956)
Jdevauble unfunded insurance trust).

78, See, e.g.. Fleming v- Fleming, 194 lowa 71, 174 N.W. 946 (1921} {(business agreement);
I onselale's Estate, 29 Pa. 407 (1857) {bonds}. The joint tenancy has withstood attack on
‘ntimentary transfer grounds. See Malone v. Walsh, 315 Mass, 484, 53 N.E.2d 126 (1944); In
l’;‘:;l;!'t'h's Esiate, 33 N.Y.S.2d 157 (Sur. Ct. 1941); Patch v. Squires, 105 Vt. 405, 165 A. 919

133).

74, B4 F. Supp. 460 (W.D. Ark. 1946).

0. Lmplicitly the court seems to hold that the formalities of the trust’s execution satisfied
cl_u- “ritualistic,” “evidentary,” and “protective” functions underlying the Statute of Wills.
hglliwr & Tilson, Classification of Gratuttous Transfers, 531 YALE L] 1 {(1941). See alse Lang-
bein, Subsiantial Compliance With the Wills Act, 88 Harv. L. REv. 489 (1975).
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tary transfer test, at least as applied to any lifetime transfer evidenced by .,
written instrument.?” The spurious nature of the testamentary transfer te,
when applied to trusts evidenced by a written instrument also has bee,
recognized by the Restatement (Second) of Trusts, which provides:
Where an interest in the trust property is created in a beneficiary other
than the seudor, the disposition is not testamentary and invalid for failure

1o comply with the requirements of the Statute of Wills merely because the

settlor reserves a beneficial life interest or because he reserves in addition a

power to revoke the trust in whole or in part, and a power to modify the

trust, and a power to comtrol the trustee as to the administtation of the
trust. _

Depending on one’s predilection to favor a surviving spouse or the
donees of tnter vivos transfers in cases where lifetime transfers in trust have
been made which decrease the spouse’s share in the probate estate, one
might, or might not, mourn the passing of the doctrine. There are, however,
a number of cogent reasons why application of the doctrine to increase the
size of the spouse's share is not intellectually satisfying. First, if application of
the doctrine requires a finding of animus testandi on decedent's part, the
evidence at the trial is suspect because it necessarily excludes the testimony
of the person whose intent is crucial. The outcome of litigation may be
dictated by the testimony of persons who are biased, or by the construction
of an inartfully worded instrument often prepared by a lawyer and not the
decedent. Second, to the extent that trusts with substantially similar terms
may or may not be deemed testamentary depending upon who makes the
challenge, the courts’ decisions rest more on personal prejudices than on
neutral principles.®® Third, to the extent the testamentary transfer cases
distinguish revocable trusts under which the settlor has retained no control
powers from those under which control has been retained, and hold the

81, Ser Adams v, Fleck, 171 Ohio 5t. 451, 172 N.E.2d 126 (1961). In a recent nonevasion
case considering the application of the testamentary transfer test (o a revocable trust of mutual
fund shares, the Illinois Supreme Court abandoned any pretense that the remainderman had
a vesied interest. Farkas v, Williams, 5 151, 2d 417, 425, 125 N.E.2d 600, 604 (1955). In Farkas
the settlor retained the right to income, the power to revoke, the power to sell corpus and
retain the proceeds of sale for himself, and the power o change beneficiaries. The powers
revoke and change beneficiaries were effective only upon notification to the mutvat fund. The
court upheld the transfer and found that some interest—which was never labeled by the court
but which has been dubbed a “farkas,” J. DUREMIMIER & 5. JoHANsON, FaMiLy WEALTH
TRANSACTIONS 412 n.23 (1974)—passed to the remainderman on execution of the instrument.
One atiribute of the interest was the right 1o hold the setitor 1o his declared fiduciary
responsibilities. The auributes of fiduciary duties may be the critical factor to distinguish the
trust arrangement from a mere agency, which is generally held to be testamentary. See, e.g., 1
ve Ihmsen, 253 App. Div. 472, 474-75, 3 N.Y.5.2d 125, 127-28 {1938).

82. RESTATEMENT (SECOND) OF TRUSTS § 57 (1957). This section revises the view of
RESTATEMENT OF TRUSTS § 57. See A. ScoTT, Law oF TRUSTS §§ 57-57.6 (1960),

83. In each of the following cases the sertlor retained an income interest and a power (o
control the trustee in its addministration of a revocable trust. The trust was upheld against ¢
challenge under the testamentary transfer test. In each case, the spouse’s distributive share
was not in issue, Denver Narl Bank ¥.Von Brecht, 137 Colo. 88, 90-102, 322 P.2d 667, 668-74
(1958); Kelly v. Parker, 131 IH. 49, 55-63, 54 W.E. 615, 615-19 (1859); Farkas v. Williams, 5 TIl
2d 417, 418-33, 125 N.E.2d 600, 601-09 [1953); Keck v. McKinstry, 206 lowa 1121, 1122-26,
1127-30, 221 N.W. 831, 852-54, 855-56 (1928); National Shawmuit Bank v. Joy, 315 Mass. 457,
43961, 472.78, 53 N.E.2d 113, 115-16, 121-26 {1944); Ridge v. Bright, 244 N.C. 345, 345-48.
349-53, 93 S.E.2d 607, 608-10, 611-13 (1956); In re Estate of Steck, 275 Wis. 290, 292-300, 81
N.W.2d 729, 731-34 {1957).
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former nontestamentary®® but the latter testamentary and void,** the courts
ignore, or at least sericusly minimize, the importance of the retained
revocation power. A power of revocation is undoubtedly the single most
important power that can be retained by a settdor who seeks continued
control over the trust property.®® As MacDonald notes, “fc]Jomplete owner-
ship is at all times attainable by a siroke of [the] pen."®7

While incidences of void transfers under the testamentary transfer
doctrine have declined, lifetime transfers may nonetheless be wholly or
partially void for the purpose of enhancing a spouse’s share under the
ilusory transfer test or under the fraudulent intent test. Newman v. Dore®® is
the leading case upholding the right of a surviving spouse to void a lifetime
transfer in trust on the ground that the trust is illusory. Ferdinand Straus,
the deceased octogenarian, and bis thirty-year old wife were married four
vears before his death. While the reasons for the marriage were unclear, it
was clear that the decedent became disenchanted with the arrangement.®
Three days before his death the decedent executed an inter vivos trust for
the benefit of himself and his children by a prior marriage and transferred
to the trustees afl of his real and personal property. Under the terms of the
trust, the decedent retained the right to the income for life, the power to
revoke the trust, and substanual managerial and control powers.

Approximately two months before establishing the trust, the decedent
had executed a new will providing a testamentary trust for his wife of
one-third of his probate estate. Under the terms of the statute applicable at
the time,® the provisions of the will for the spouse's benefit effectively
barred her statutory right of election. Because the decedent’s will (and the
right of election, if applicable) limited the spouse’s rights to a share of the
probate estate, no economic rights passed to the spouse under the decedent’s
will, the probate estate having been emasculated by the transfers in trust.

Subsequent to the decedent’s death, an action was brought by the
surviving beneficiaries of the trust against the trustees to enforce its terms.
Decedent’s widow successfully challenged the validity of the trust, which the
court held illusory, to the effect that all of the inter vives trust’s assets formed

84. See, ¢.g., Bergman v. Foreman State Trust & Savings Bank, 273 Il App. 408, 411
(1934); Kelly v. Snow, 185 Mass. 288, 297-98, 70 N.E. 89, 94 (1904); Kerwin v. Dunaghy, 317
Mass. 539, 572, 59 W.LE.2d 299, 306-07 {1945); Windolph v. Girard Trust Co., 245 Pa. 349,
367-69, 91 A. 634, 630-40 (1914).

85. See, e.g., Bickers v. Shenandoah Valley Nar'l Bank, 197 Va. 732, 732-33, 90 S.E.2d
863, 866 (1956} {denying rehearing and clarifying 197 Va. 145, 88 5.E.2d B89 (1955)).

86. See Scott, The Effects of o Power to Revoke a Trust, 57 Harv. L. REv. 362, 366 (1944).

87, MacDoNALD, supra note 76, at 92,

88. 275 N.Y. 371, 9 N.E_2d 966 (1937}.

89, 1f a purpose of forced share legislation is to protect the deserving widow from
disinheritance, the {acts of Mewman v. Dore should give one pause. At decedent’s death “there
was pending an action brought by the wile for separation with alimony, on the grounds the
{decedent’s] sexual habits made it impossible for her to live with hiwm, and a counter action by
him for an annulment. He instructed his awtorney to see to it that that * *whore’ and ‘son of
bitch’ did not get any of his estate.” Clark, The Recapture of Testamentary Substattites to Preserve the
Silwuse's Elective Share: An Appraisal of Recent Statutory Reforms, 2 Coxn. L REV. 513,519 n.18
(1965).

99, N.Y. DrcepexT EsT Law § 18 (McKinney 1839) (currens version at N.Y. EsT, POWERS
&% TrusTs Law § 5-1.1 (McKinney 1967)). ’
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partof the decedent’s probate estate impressed in part with the testamentary
trust for the widow's benefit established under the will, In reaching the
result, the court rejected two theortes that might have otherwise voided the
infer vives trust. The court rejected the argument thart the trust was tes.
tamentary in nature and therefore void.®! Rather, in reaching the result, the
court assumed "without deciding, that except for the provisions of section 15
of the Decedent Estate Law the trust would be valid.™ The court alsn
rejected as irrelevant the trial court finding® that the decedent intended to
defeat his wife's rights by transferring all of his property to the trustees of
the inter vivos trust; the relevance of intent was held to be limited to
fraudulent transfers and, the court said, “there can be no fraud where ng
right of any person is invaded.”®* In holding that no right of the spouse had
been invaded, the court likened the spouse’s statutory share in the assets of
the probate estate to a mere expectancy during coverture, quite unlike the
common-law estates of dower or curtesy, which created vested rights not
subject to defeasance by inter vivos transfers in which the spouse did not
join.” In lieu of these theories to avoid the transfers, the court held that, as
against the claim of decedent’s widow, the trust was illusory. The test of
illusoriness is whether or not the transferor has in good faith® divested
himself of the ownership of his property,” which is to ask, of course,
whether the transferor retained too much control over the transferred
property.

The Newman decision gained wide currency, although it has had a
stormy history in its state of origin and elsewhere.®® MacDonald considers
the test not wholly without merit and generally predictable, although he
notes that there is “a disturbing lack of logic” in a control test which in its
application underplays the importance of a revocation power when con-
trasted with retained powers to control the fiduciary.** MacDonald further
notes that in too many cases, because other factors aside from control dictate

91. The court noted that under RESTATEMENT OF TRUSTS § 57 (1935), the wrust would be
cansidered testamentary since the seulor retained not only the right to income and the power
to revoke but all power to control the trustees in the administration of the trust. Newman v.
Dore, 275 N.Y. at 380, 9 N.E.2d at 969. Contra, RESTATEMENT (SECOND) OF TRUSTS § 57, ar 153!
(1957).

92. Newman v. Dore, 275 N.Y. at 380, 9 M.E.2d at 969.

93. Jd at 381, 9 N.E.2d at 969,

94. Id. at 379, 9 N.E.2d at 968,

95 Other jurisdictions consider intent relevant in determining the spouse’s claim. See,
e.g, Payne v. Tatem, 236 Ky, 306, 311, 33 5,W.2d 2, 4 (1930); Dyer v. Smith, 62 Mo. App. 606,
612 (1895); Evans v. Evans, 78 N.H. 352, 353, 100 A, 671, 672 (1917); Patch v. Squires, 103
Vi, 405, 411, 165 A, 919, 921 (1933); Dunnet v. Shields, 97 Vi, 419, 428, 123 A. 626, 631
{1924) {(cited in Newman v. Dore, 275 N.Y. at 378, 9 N E.2d at 968).

96. The good faith of the transferor refers to his intent to divest himself of the ownership
of his property and not to the purpose of depriving his spouse of her statutory distributive
share. Newman v, Dore, 275 N.Y. at 379, 9 N.E.2d at 969, citing Benkart v. Commonwealth
Trust Co., 269 Pa. 257, 259, 112 A. 62, 63 (1920).

97. Expressed another way and from the lips of Justice Holmes, “from the technical point
of view such a conveyance does not quite take back all that it gives, but practically it does.”
Newman v. Dore, 275 N.Y. at 381, 9 N.E.2d a1 969, quoting Leonard v. Leonard, 181 Mass.
458, 461, 63 N.E. 1063, 1069 (1502).

8. See generally Comment, The Present Status of “Ittusory” Trusts—The Doctrine of Newman
v. Dure Breught Down to Bale, 44 Micn. L. Rev. 151 (1945).

09, MacDONALD, supra note 76, at §7-92.
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e outcome of the litigation, confusion or even violence to the doctrine
results. P Finally, MacDonald criticizes the rule as too narrow.'?!

It may be that the illusory test is merely a nuance of the testamentary
transler test, which would enable a court to uphold the transfers in trust in
favor of the beneficiaries except for a partial defeasance to satisfy the
pouse’s statutory forced share. Thus, the spouse’s expectancies and the
rust beneficiaries’ rights could each be fulfilled in part without causing
(omplete violence to the transferor’s estate plan. The issue of partial
defeasance was not considered in Newman v. Dore, perhaps because the
surviving beneficiaries of the trust were also the residuary legatees under the
decedent’s will.'*? In a subsequent New York case, the New York Court of
Appeals in dictum indicared that parua] defeasance was impossibie under
the illusory transfer test.'®

In Ohio, the illusory transfer test was at first warmly embraced in Bolles
v. Toledo Trust Co., '™ only later to be overruled by Smyth v. Cleveland Trust
Co.'% In Bolles, the court decreed a partial defeasance solely for the spouse’s
protection. In Smyth, the court failed to comprehend how a wrust could be
valid in part and void in part notwithstanding that partial defeasance has the
advantage of protecting all interested parties.'® Whether the illusory trans-
fer test still lives in Ohio is open to doubt.'?’

As noted, the Newman court specifically rejected the intent test as
unsatisfactory in determining the validity of the lifetime transfer in trust as
an effective bar to the spouse’s statutory forced share. In other courts, a
spouse might challenge an inter vivos transfer, whether outright or in trust,
on the ground that the transferor intended to defeat the spouse’s statutory
share by the transfer and that, because of this improper intent, the transfer
should be set aside. Courts that have adopted the intent test either void the
lifetime transfer in whole or in part.!”® Invocation of the intent test is

100, JId ac 93,

101. 44 av 96-97. The court in Newman v. Dore left open the question of whether a
revocable trust without a reservation of the income or the power to contral the trustees would
also be illusory. The author submits that it 15. Unless form is placed over substance, a retained
power of revocation subsumes all possible lesser rights and powers. The power of revocation
permits the seulor to continuously determine who shall enjoy the income from the trust
during his or her lifetime. Gf. LR.C. §§ 676, 2038 (income from a revocable trust taxed to the
settlor and its corpus included in the seulor’s gross estate for federal estate tax purposes).

102, See Recent Decistons, 2 Syracusie L. Rev, 378 n.3 (1951).

103, fn re Halpern, 303 N.Y. 33, 40, 100 N.E.2d 120, 123 (1951). Bui see Wanslrath v,
Kappel, 356 Mo. 210, 218, 201 5.W.2d 327, 331 (1947); Harris v. Harris, 147 Ohio St 437,
12, 72 N.E.2d 378, 380 (1947). As a matter of theory, pardal defeasance is questionabie
whether a transfer is deemed “illusory” or “testamentary.” On the other hand, partial defea-
winee is consistent with those theories that inalidate an inter vives transfer because the transfer
was intended to defraud the widow’s claim against the probate estate. However, strict adber-
vhce 10 theary may undercut the rights of the beneficiaries of the lifetime transfers if by virtue
of decedent's will or the laws of inlestate succession they are deprived of the balance of the
iransfer remaining after satisfactin to the spouse’s share.

104, 144 Ohio St. 195, 33 N.E.2d 381 {1944).

105. 172 Ohio St. 489, 179 N.E.2d 60 (1961},

106, Partial defeasance has been accepted in jurisdictions that void ke vives transfers
unider the intent test. See MacDoONALD, supra note 76, at 131-132,

;07. Ser In re Halpern, 303 N.Y. 33, 100 N.E.24 120 (1951); text accompanying note 126
itifra,

108, See, e.g.. Ackers v, First Nar'l Bank, 192 Kan. 319, 334, 387 P.2d 840, 851 (1963)
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intellectually unsatisfying largely because the courts rarely articulate the
substance of an improper intent; frequently they arrive at a result inconsis-
tent with the anticipated result if the plain meaning of the test is applied
because other unexpressed considerations weigh in thetr decision.
Moreover, some courts fail to distinguish the motive (incentive) behind 2
transfer from the intent (specific purpose) of the transferor to defeat the
spouse’s forced share. These courts should recognize that the transferor
may have unequivocally intended to defear the spouse’s share, but for the
most justifiable motives—for example, the spouse may be otherwise amply
provided for.!”® In some cases, the courts have upheld the suspected transfer
notwithstanding proved intent to defeat the spouse’s forced share because,
during the lifetime of both spouses, neither has any vested property interest
in the estate of the other capable of judicial protection.!'” The cases
discussed below illustrate the nature of the intent test and the confusion
generated by its application. In all of the cases the deceased transferor
intended to defeat the spouse's statutory forced share. The conflicting
resulis illustrate that other factors often influence the courts’ judgments.

In Patch v. Squires,''! decedent’s surviving husband challenged the
validity of certain joint bank accounts created shortly before the decedent’s
death with funds she had inherited from her mother, on the ground that the
gift of the accounts was incomplete and was intended to defeat the husband’s
rights in her estate. The spouses had been married twenty-six years before
the decedent’s death but had separated and lived apart for twenty years. In
rejecting the husband's claim, the court held that it was insufficient merely to
show that the practical effect of the inter vivos transfer was to undercut the
husband's share of decedent’s probate estate. Rather, the husband must
prove that the “gifts were executed mala fide.”!!? A review of the evidence
disclosed that the deceased spouse had indicated that she was “going to have
her money go where she wanted it to."!'® Under the Patch test the surviving
spouse cannot prevail in the absence of a showing of an actual intent to
defeat his or her share as distinguished from a presumed intent that might
be circumstantially evidenced by the removal of decedent’s property from
the probate estate.’'* One should not ignore the prolonged separation of the
spouses as a possible inducement for the test enunciated by that court.

{partial invalidity); Merz v. Tower Grove Bank & Trust Co., 344 Mo. 1150, 1171, 130 S.w.ad
611, 623 (1939).

109, MacDONALD, supra note 76, at 103,

B10. See, ¢.g., Cherniack v. Home Natl Bank & Trust Co., 151 Conn. 367, 369-71, |98
A.2d 58, 39-50 {1964).

1il. 105 Vi. 405, 165 A. 919 {1933).

112, Id a1 410, 185 A, at 921,

113, 71d., 165 A. at 920. )

114. Accord, Dunnett v. Shields, 97 Vt. 419, 425, 428.80, 123 A. 626, 629.32 (1924), The
actual intent test adopted in Patch v. Squires and Dunnett v. Shields represents a retreat from
the earlier Vermant position. In Thayer v. Thaver, 14 Ve. 107 (1842), the court had held that
any inter vivos gift raises an inference of fraud. In Nicholus v. Nicholus, 61 Vi. 426, 18 A. 1153
‘{1889), the court held thar an intent to defeat the survivor's marital rights “is necessartlv
presumed from [the transferor's knowledge} that such rights would be defeated by the
conveyance.” fd. at 431, 18 A. at 154, Jurisdictions that follow or have followed the control [.ESI
in one form or anocher have generally upheld joint bank accounts as against the surviving
spouse’s claim. See, e.g., Malone v. Walsh, 315 Mass, 484, 488-92, 53 N.E.2d 126, 128-30
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An actual intent test, if remorselessly applied, would be difficult to
sustain absent direct statements of intent by the decedent. Thus, many
courts, while referring in their opinions to the relative meri-
wrious  claims  of the htigants and other factors motivating the
wansfer, permit the spouse to prevail, if ar all, on a subjective intent
theory.!'® Application of a subjective intent theory, which allows the surviv-
ing spouse to more easily overcome the burden of proving intent to defeat
his or her share,!'® increases the likelihood that the spouse will prevail. For
example, in Merz v. Tower Grove Bank & Trust Co.,''" decedent, while
conscious of his impending death, transferred the bulk of his wealth to a
revocable inter vivos trust naming himself and a bank as co-trustees, Dece-
dent reserved the income of the trust for his life. The trust provided, among
other things, that after the decedent’s death $200 per month would be paid
wo his wife for life. The evidence established that the $200 limitation on his
wife’s rights was the primary motive for the transfer in trust. Under the
applicable state law, the widow had the right to elect against decedent’s will
and take one half of decedent's probate estate. The trial court found that the
rust was executed for the express purpose of defrauding the widow of her
statutory marital rights. In affirming this portion of the wial court decree,
the Missouri Supreme Court stated that “in determining whether or not the
[decedent] intended to defeat and defraud [his spouse] we cannot presume
a fraudulent intent, but it may be inferred when it is a legitimate deduction
from all the facts and circumstances in evidence in a given case.”!''® Among
the facts and circumstances evidencing the improper intent were: first, the
substantial size of the transfer in the trust; second, the proximity of the
transfer to the time of the decedent’s death and the fact that decedent was
conscious of his impending death; and third, decedent’s expressions of his
desire to limit his wife to $200 per month, alevel of reserved income that was
veonomically insubstantial when compared with the spouse’s one-half inter-
est in the trust corpus if the trust had not been established. While the Merz
court voided the entire transfer under the testamentary test as well,’’® its
decision principally rests on the intent test. The court expressly rejected the
illusary transfer test, but without explanation.!*®

More recently, the intent test was successfully invoked in Sherritl v.

(1944); Myers v. Laird, 230 Miss. 675, 678-79, 682-83, 93 So. 2d B28, B29-30 {1957); Inda v.
:ndu, 288 N.¥. 315, 316-18, 43 N.E.2d 59, 60-61 (1942} {relying on provision of N.Y. BANKING
AW § 239). - -

115, Ser, o.g., I re Estate of Sides, 119 Neb. 314, 316-17, 321-24, 228 N.W. 619, 619-20,
(22-23 (1930); Walker v. Walker, 66 N.H. 390, 392, 395-95, 31 A. 14, 15-17 (1891) (rcason-
+hleness of transfer). But see Ibey v. Ibey, 93 N.H. 434, 435-37, 43 A.2d 157, 158-59 {1945),
receptions overruled, 94 N.H. 425, 426.28, 55 A.2d 872, 873-74 {1947) (reasonahleness of
transfer irrelevant upon showing of fraudulent intent).

16, In re Estate of Sides, 1i9 Neb. 314, 316-17, 319.24, 928 N.W. 619, 621-23 (1530);
Bumient v. Shiclds, 97 Vi 419, 421-24, 427.52, 123 A, 626, 626-209, 631-32 (1924).

117, 344 Mo. 1150, 130 S.w.2d 611 (1959).

IR, Id au 1160, 130 S.W.2d at 161; ¢f. Dubin v. Wise, 354 N.W.2d 408 (1. App. 1976
Itransier of substantial lifetime gifes evidenced lack of good faith intent by husband to abide
|:¥ ante-nuptual agreement to leave spouse one-fourth of his estate, amounting to fraud on
e widow's rights). See afss Pouer v. Winter, 280 §.W.2d 27, 29-53, 35-37 (Mo. 1955},

1Y, 344 Mo. at 1161, 130 5.W.2d at 617.

120, Id. ar 1163, 30 S.W.2d at 618,
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Mallicote™ 1o set aside a transfer as fraudulent with respect to the decedent’s
surviving spouse, who had been previously married and who challenged the
validity of an irrevocable trust created one year prior to the decedent’s death,
Under the terms of the trust, which consisted of various securities amount-
ing to a substanual portion of decedent's wealth, decedent retained the
income for life. The instrument named decedent’s siblings as both trustees
and remaindermen. The powers of the trustees were limited by the terms of
the agreement. After the securities were registered in the names of the
trustees, the decedent kept them in his safe deposit box. The record
established a long history of friction between the spouse and decedent’s
siblings and that decedent and his spouse had undergone some marital
sirife. Evidence submitted at the trial supported the trial court's finding that
the trust was established with the intent to defeat the spouse’s statutory
distributive share.

The appellate court affirmed the trial court decree setting aside the
trust largely on the intent theory, although in rationalizing the result the
court cited with approval the control test (colorable transfer) without
specifying in any detail whether it was also applicable under the facts of the
case. Relevant facts tending to establish a fraudulent intent included the size
of the transfer and whether it was made for consideration, the proximity of
the transfer to the decedent’s death, relations between the spouses at the
time of the transfer, and the source of the decedent’s wealth.'* The court
further held that intent alone was not controlling, and that the court should
consider the practical effect of the transfer. In the words of the court, “[I]f
the properties transferred prior to death are of such a quantity in relation to
the total estate as the widow is substantially deprived of that which she
otherwise would take under our statutes, then from such transfer fraud may
be presumed under certain conditions and circumstances.”!*® The court
placed great importance on the size of the transfer in relation to the
transferor’s personal estate as evidence of presumed fraudulentintent. Most
interestingly, the court applied the intent test to an irrevocable transfer in
trust.

Application of the intent test involves more than simply a review of the
transfer documents: it is keyed to an analysis of all of the facts and
circumstances.'?* Furthermore, results under the test are highly unpredict-
able. On the other hand, the test permits a consideration of a number of
competing equities in balancing the rights of the spouse and donees of inter
vives transfers. One of the most important equitable considerations in light
of the historic principle of dower is the manner in which the surviving
spouse has otherwise been provided for,

To the extent that the illusory transfer test is undercut by the reality test,

121, 417 S.W.2d 798 (Tenn, App. 1967). Under the applicable Tennessee statute, con-
veyances fraudulently intended 1o defear the widow's dlistributable share are voidable, TENN
Conr Anx, § 31-612 (1955). Thus, the issue presented 10 the court was whether the described
transfers fell within the statute,

122 417 5.W.2d a1 802,

123, Id at 802-03. :

124, MacDonaLp, supra note 78, ay 117,



iHE AUGMENTED ESTATE CONCEPT : 1003

Me intent test ultimately may prove to be the major prevailing judicial
Jieory for protecting a surviving spouse against lifetime transfers that
cifectively defeat the spouse’s distributive share. Under the reality test, an
snter vivos transfer can be sustained against an attack by the surviving spouse
if the transler “has inter vivos validity aside from any question of the rights
af the [spouse] . . . . The only transfers subject to the [spouse’s] attack, on
this reasoning, are sham transfers or testamentary transfers.”!?

In Matter of Halpern,'” decedent established four Totten trusts'®’
naming his granddaughter as beneficiary. Decedent subsequently died
testate leaving his entire estate to his wife who was also appointed executrix
ander the will. Under applicable state law, decedent’s widow had norightto
clect against the will. In her capacity as executrix, the widow soughtto bring
the four Totten trusts into the probate estate on the theory that the trusts
were illusory; they would then pass to her under the will. The surrogate
ruled in her favor.’®® On appeal to the intermediate appellate court, the
surrogate’s order was modified by voiding the challenged transfers only to
the extent necessary to give the spouse that which would have been her
intestate share in the trust accounts if decedent had died intestate and if the
trusts had actually formed part of his probate estate.!*® The court reasoned
that if the accounts were set aside in their entirety, decedent's intent to
henefit his granddaughter to the exclusion of the other recipients of his
probate estate would be thwarted. No appeal was taken from this limited
modification to the New York Court of Appeals by the granddaughter.
However, the executrix appealed the portion of the decree that preserved a
share of the account for the granddaughter in the hopes of having the entire
balance of the trust accounts added to the probate estate.

In an opinion subject to conflicting interpretation, the Court of Appeals
held that the Totten trusts were not illusory. In so holding, this court
appeared to apply a meaning to the word “illusory” other than substantial
control, for if a control test were applied, the Totten trusts would have been’
set aside. The court colored the meaning of illusory with a further require-
ment that the transfer lack reality for any purpose—that is, that the transfer
be a sham. When the Totien trust is compared to the revocable trust,
however, it would appear impossible to uphold the Totten trustand void the
revocable trust for lack of reality.'® In a Totten trust, the beneficiary's rights

125. Id. ar 120.

126. fn re Halpern, 303 N.Y. 33, 100 N.E.2d 120 (1951).

127, See In re Estate of Toten, 179 N.Y. 112, 71 N.E. 748 (1904). The Totten trust (also
}mltljwn as the wentative trust) has been approved by the Restatement and is described as
ollows:

Where a person makes a deposit in 2 savings acoount in a bank or other savings
organization is his own name as trustee for another person intending 10 reserve &
power to withdraw the whole or any part of the deposit at any time during his
lifettme and to use as his own whatever he may withdraw, or otherwise to revoke the
trust, the intended trust is enforceable by the beneficiary upon the death of the-
depositor as o any part remaining on deposit on his death if be has not revoked the
trust.
RESTATEMENT (SEcOND) OF TRUSTS § 58 (1957).

128, In re Estate of Halpern, 197 Misc, 502, 50%, 96 N.¥.5.2d 598, 599 (Sur. Ct. 1950).

129, In re Estate of Halpern, 277 App. Div. 525, 5331, 100 N.Y.5.2d 894, 960 (1950).

130, CF. Krause v. Krause, 2385 N.Y. 27, 33 N.E.2d 779 (1941). In Krause, the coury held a
Tonen trust illusory as against the widow's claim. Krause was disiinguished in Halgern on the
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accrue solely at the death of the "depositor-rrustee.” With a revocable inger
vivos trust, the beneficiary's interest may be defeated by the exercise of
power of revocation, but unless the trust is revoked, the beneficiary would
have a cause of action against the trustee to the extent of any breaches of
fiduciary duty. The only function of a Totten trust is to pass property a
death to the designated beneficiary outside the probate estate. If the Totten
trust has reality, surely the revocable trust has reality and the surviving
spouse has no protection under the illusory transfer doctrine. Perhaps the
Court of Appeals applied a different meaning toillusory, on the facts before
it, solely for the purpose of sustaining Totten trusts. The court may have felt
that to hold otherwise would jeopardize a great number of such trusts that
had been established 10 benefit young children by individuals who relied on
prior decisions of the court upholding such accounts.’ Halpern could be
interpreted as implicitly overruling the illusory test as set forth in Newman v.
Deore,” in which case the surviving spouse’s protection against lifetime
transfers may be limited to showings that the purported transfer was
ineffective to divest the property owner of his property; that is, the transfer
created a mere agency.'®

In dictum, the Halpern court also rejected the idea that an illusory
transfer may be partially invalidated. In the court’s view, a transfer is either
totally valid or totally invalid.”® In a recent Illincis case, Montgomery v.
Michaels,'®® Totten trusts were recognized for what, under any reasonable
test, they are—illusory. The court correctly reasoned that if the purpose of
the forced share statute is to provide economic support for a spouse out of
probate assets, the nature of the deceased depositor’s beneficial and control
interest should not remove the account assets from the spouse’s reach at the
deposttor’s death, The 1llineis court, which failed 1o cite the Halpern case,
permitted a partial defeasance of the trust to the extent of the spouse’s share.
As Scott notes in his criticism of Halpern: “[S]urely it is possible to hold that
by the creation of such a trust the settlor may avoid the formalities involved
in making a will, but may not accomplish a result which he could not
accomplish by a will, namely to cut out the surviving spouse.”!*

While the preceding discussion has been limited to inter vives transfers
in trust, the trust device is not the only device capable of undermining the
spouse’s distributive share. If decedent held a joint bank account at the time
of his or her death with a person other than the surviving spouse, the
survivor will take the account to the exclusion of the spouse. Thus, a joint
bank account held by decedent and another can adversely affect the spouse’s

ground that the deceased depositor-trustee “had never intended that his Totten eruse, made in
favor of his daughter who lived in a foreign country and from whom he had not heard in
vears, shuuld have any real effect, or that the money should ever go to the faraway daughtet.”
In 7e Halpern, 303 N.Y. au 38, 100 N.E.2d ar 122 (1951).

131. See Note, Distnheritance of a Surviving Spouse—[ilusory Transfers, 3 SYRacuse L. REY
129, 135 {1951}

132, See note BB supra.

133. See A ScotT, Law oF TrUsTS § 57.2 {1964).

1534, In e Halpern, 303 N.Y. a0, 100 N.E.2d ar 123,

135 54 1ll. 2d 532, 301 N.E.2d 465 {1973).

136. A. ScorT, Law oF TausTts § 58.5 ar 149 (1960).
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distributive share. The joint bank account generally has been immune from
atack by the spouse.'® However, a recent [owa case may suggest a reversal
of this position. In Gunsaulis v. Tingler,”® decedent’s surviving spouse
awacked the validity of a joint bank account held by the decedent and his
niece. While the court upheld the niece's claim to the account, the court
nonetheless considered whether under either a sham or [randulent intent
theory the account could be set aside. Without rationalizing its conclusions,
Jie court stated that the account was real and not a sham,'* and that no
fraudulent intent was involved in its establishment."* Interestingly, how-
ever, the court did not say that fraudulent intent could never be a ground to
avoid the account. Rather, the court stated that under the facts and circumst-
ances of the case, there was no fraud. More particularly, the court noted that
hoth decedent and his spouse had been previously married, that each had
their own next of kin, that each had separately acquired his or her wealth,
and finally, that each had established arrangements to transfer assets at
death to blood relatives of his or her choice. One can only surmise whether
under a different set of circumstances the court might have ruled

otherwise, 4!
A joint tenancy in real property may also defeat the spouse’s distributive

share if utilized for this purpose. There is little authority upholding the right -
of the surviving spouse to set aside joint tenancy real property held by the
decedent and another.'¥ In Mottershead v. Lamson,'*® a New York trial court
permitted the spouse to challenge a joint tenancy in real property on illusory
grounds, “since, by the joint tenancy created, the decedent had an undivided
half interest in the premises which could be alienated.”!**

A common characteristic of inter vives transfers successfully challenged
by the spouse is a retained beneficial interest in the decedent. Ordinarily, if
the deceased transferor transferred assets to an irrevocable trust retaining
no interest therein, the trust is immune from a spouse’s challenge,!*’
although there are some cases to the contrary.!*® In theory, there is no -
reason why an irrevocable trust could not be successfully attacked under the
intent theory, or under the illusory transfer test, if the transferor retained
substantial control powers other than a power of revocation.'*

137, See MacDoxaLD, supra note 76, at 214-20.

138. 218 N.W.2d 575 (Iowa 1974).

139, Jd ar 597.

t40. jd.

141. id

142, See MACDONALD, supra note 76, at 212-14.

143, 101 N.Y.5.2d 174 (Sup. Ct. 1950).

144, Jd, at 176.

145, Ser, e.g, Richard v. James, 133 Colo. 180, 185, 292 P.2d 977, 979 (1936); Williams v.
Cullier, 120 Fia. 248, 257-58, 158 So. 815, 818 (1935); Dennis v. Dennis, 132 11l. App. 2d 952,
", 271 N.E.2d 55, 60 (1971); ¢f. Norris v. Barbour, 188 Va. 723, 727, 51 5.E.2d 354, 341
t1949) {wife’s share could not be deleated where decedent transferred a mere promise (o pay
e trustee after death).

146, See, e.g. Bodner v. Feit, 247 App. Div. 119, 286 N.Y.S. 814 (1936); Sherrill v.
Malticote, 417 5.W.2d 798 (Tenn. App. 1967). See also MacDONALD, supra note 76, at 203 n.9,

i47. Cf. LR.C. § 2036(a)(2) (irrevocable vrust included in the settlor's gross estate if the
witlor retained the right to determine who would enjoy the income from the transferred
Pruperty},



1006 62 IOWA LAW REVIEW 981 [1977)

If decedent makes an outright gift of his or her property, the gift wilj
ordinarily be immune from a spouse’s attack, particularly if the jurisdiction
follows the illusory {control) rationale. In jurisdictions following an intent or
reality test, it would appear that a successful challenge might be possible ang
the gift avoided on the grounds that the transfer was not intended as a gift or
failed for want of delivery.”*® Of course, it is unlikely that a person would
wtilize substantial outright gifts as an avoidance device if the gift would alse
have the adverse effect of diminishing his or her. future economic stability.

A gift causa mortis is by its own nature revocable.*® The gift is confirmed
by the donor’s death and is intended to pass property at death. The cases are
fairly evenly divided whether the gift causa mortis is subject to the spouse’s
attack,'s? although the better view would subject them to successful attack
considering their large potential as an avoidance device and their inherently
testamentary character.

Life insurance may also be used as an avoidance device although,
viewed as an estate builder and not an estate depletor, it diverts only the
premium payments, which might otherwise be found in the probate estate.
Insurance usually has been immune from the spouse’s attack,'®! although
MacDonald has criticized this view because insurance is primarily for the
protection of a family and forms a substantial part of many decedents’
“estates.”!%2

In summary, these cases present a picture of various judicial techniques
for including in, or excluding from, a spouse’s forced share certain inter
vivos transfers, depending on the competing equities and the type of
transfer involved. The decisions rely on essentially an ad hoc balancing,
based upon the facts and circumstances of each particular case. While no
doubt the courts achieve rough equity when the cases are considered in their
entirety, the great weakness of the ad hoc approach is the total lack of
predictability that is essential to the development of a well-designed and
cohesive estate plan. As will be seen in Part V, it is the certainty of the
augmented estate concept that may be its greatest strength.

IV. LEGISLATIVE SAFEGUARDS -

In addition to the judicial devices that have been employed toinvalidate
disinheriting transfers, a number of legislative measures have been adopted
to assure the integrity of forced share legislation. Except for the New York
statute and the provisions of the Uniform Probate Code discussed below,
none of these statutes has attempted a comprehensive approach that pre-
cisely defines tainted transfers and also attempts to take inte account the
competing equities of the interested parties. This is not to suggest that

148, See MacDOSALD, supra note 76, at 156-99.

149. R. Brown, THE Law oF PERSONAL PROPERTY § 7.19 (3d ed. 1975).

150. Ser MacDONALD, supra note 70, ar 194-99.

151, See MaCDONALD, supra note 76, at 237-38, citing Mitchell v. Mitchell, 265 App. Div.
27, 82, 37 N.Y.5.2d 612, 617 (1942), aff'd per curiam, 290 N.Y. 779, 50 N.E.2d 106 {1943}
Bulien v. Safe Deposit & Trust Co., 177 Md. 271, 277, 9 A.2d 581, 534 (1939), Cenise.
Weisman v. Metropolitan Life Ins. Co., 7 N.Y.5.2d 565, 566 (Sup. Ct. 1938), off d mem., 230
App. Div, 914, 1¢ N.Y.5.2d 414 (1939). .

152, MacDoNALD, supra note 76, at 240-41.
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.atutory solutions which fail on one or both of these counts are failures. In
.1, it may be that the problem itself defies a comprehensive statuzory
.~medy that is capable of taking into account the competing interests instead
.f ergcting an inviolate share.

[n Pennsylvania, the surviving spouse has a statutory right of election to
- ke either one-third or one-half {depending on whether the transferor is
.rvived by issue) of assets conveyed by the deceased transferor during his
.r her life if the transferor retained over the principal either a testamentary
.ywer of appointment, a power of revocation, or a power of consumption. !%*
The right of election does not apply to life insurance policies purchased by
:he deceased transferor whether payable outright or in trust.'>* Further-
more, the statute operates solely for the benefit of an electing surviving
spouse and preserves the transferred property for the donees except to the
extent of the spouse’s one-third or one-half share. Under the Pennsylvania
+atute the electing spouse’s rights are subject to the rights of any income
heneficiary whose income interest vested in enjoyment prior to the trans-
feror’s death.’®® Thus, if O wansferred property to 7 in trust to pay the
income to A for life, remainder to B, and retained a power of revocation, at
(s death O's spouse would have a statutory right to elect a one-third or
one-half share from the transferred property. However, if between the date
of the transfer and O's death $25,000 of income had been paid to A, that
income would be beyond rhe reach of the spouse’s election.

Under a Missouri statule, any gift made by a person who dies testate or
imtestate “in fraud of the marital rights of his surviving spouse to share in his
vstate,” at the spouse’s election will be treated as a testamentary disposition

153. 20 Pa. Cons. STAT. Anx. 8 6111 {Purdon 1973). The Pennsyivania statute subjects
Fouen rusts o the spouse's election by virte of the seutlor’s retained power of revocation, see
tolollas Estate, 380 Pa. 391, 396, 110 A.2d 380, 382 (1955) (dictum), and juint tenancy bank
acounts to the extent of the settlor's retained power of consumption. See Heerick Estate, 17
Pu. Fiduc. 317, 321 {1967) (one-half of joint bank account held by decedent and daugheer
~ubject ta spouse’s election since decedent bad right to consume one-half). See also Longacre v,
Hornblower & Weeks, 83 Pa. D. & C, 259, 264 (1952); Hershey Estate (Mo. 2) 1] Pa. Fiduc.
122, 125-26 (1960). The stawute applies to retained special and general testamentary powers,
Achan Estate, 399 Pa. 314, 320, 160 A.2d 209, 213 (1960), and should apply 1o a retained
general power exercisable by deed, which is effectively a power of revocation. The statute also
tpplies o annuity contracts that have been heid not 1o fall within the insurance exemption,
brzgerald's Estate, 17 Pa. Fiduc. 324, 336 (1967).

Iry Schwartz's Estate, 449 Pa. 112, 205 A 2d 604 (1972), the court considered whether
under the statute the spouse could reach bonds purchased by the decedent as custodian for his
mtnor son under the Uniform Gilt w Minors Act. In holding against the spouse, the court
soted that the spouse had failed to prove that the account has “relieved, actually or potential-
. ke donor-decedent of his support obligation.” Id. at 117, 295 A.2d at 604; ¢f.,, Estate of
fach F, Chrysler, 44 T.C. 55, 69-70 (1965), rev'd on other grounds, 361 F.2d 508 (2d Cir. 1966).

 the transferor merely retains an income interest in the transferred propety or au-
twrizes an independent trustee 1o invade principal for the sewtlor’s benefit, it appears that
der the Pennsylvania statute the transferred property is beyond the spouse’s reach because
"¢ transferor retained no tainted powers.

154, Id. See also Henderson Estate, 395 Pa. 215, 229, 149 A.2d 892, 899 {1959).

135, The pravision favoering income beneficiaries was inserted for two reasons: (1) it might
# harsh to withdraw income from persons who have been receiving it; (2) it seemed proper to
#vimit the surviving spouse to share in property of which the decedent had the beneficial
“loyment at his death, but not o permit a sharing in property over which the decedent
lined conerol but which he did not enjoy beneficially. See 20 Pa. Cons. STAT. ANy §6111
Fardon 1975).

i}
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and the spouse may reserve from the donee or any person taking from,,
donee without adequate consideration that portion of the transferpg
property equal to the spouse’s statutory elective share.'* The statute creat,
a rebuttable presumption of fraud with respect to any conveyance g
property made at any time by a married person without the spouse,
consent.’® The Missouri statute is similar to section 33 of the Model Probay,
Code, which provides:
§ 33. Gifts in fraud of marital righis. (a) Election to treat as devise.

Any gift made by a person, whether dying testate or intestate, in fraud of

the marital rights of his surviving spouse to share in his estate, shall, at the

election of the surviving spouse, be treated as a testamentary disposition

and mav be recovered from the donee and persons taking from him

withour adequate consideration and applied o the payment of the spouse's

share, as in case of his election to take against the will.

(b) When gift deemed fraudulent. Any gift made by a married
person within two years of the time of his death is deemed to be in fraud of
the mariral rights of his surviving spouse, unless shown to the contrary.'™

Although the Missouri statute and the Model Probate Code are vague,
this is intennonal, as is evident from the comments to the Model Probare
Code.'%® Both prefer substantial judicial oversight in order to define “fraud
of the marital rights” in lieu of the greater certainty provided by the
Pennsylvania statute. They would also permit the spouse to negate lifetime
transfers beyond the reach of the Pennsylvania statute. For example, out-
right lifetime transfers are beyond the spouse’s reach under the Pennsyl-
vania statute,’® while presumed to be a fraud on the spouse’s marital rights
under both the Missouri statute and the Model Probate Code. The Model
Probate Code is less protective of the surviving spouse than the Missouri
statute because the presumption of fraud arises only for transfers within the
two-year period preceding death.'®! Unfortunately, to the extent both the
Missouri statute and Model Probate Code delegate to the courts the respon-
sibility for defining the contours of fraudulent transfers, the statutery
provisions are subject to conflicting interpretations and abundant inconsis-
tencies. In addition, to the extent the spouse can reach property in the hands
of donees and their transferees for less than adequate consideration, the
statutes impede the marketability of property in ways characteristic of
common-law dower.'%?

Both Tenncsee'®* and Vermont'® have statutes that predate but are

156. Mo, REv. STatT. § 474.150(1) (1969).

157. Id § 474.150(2).

158. MopEL PrOBATE CobE § 33 (1946); ¢f Mo. REV. STAT. § 474.150 {1969).

158, Mooer PRosaTE CoDE § 33, Corament (1946).

160. 20 Pa. Coxs. STAT. ANN. § 6111(a) (Purdon 1975).

161. Compare Mo, REv. STAT. § 474.150(2) (1969 with MopeL ProeaTe CobE § 33000
{1946}

162, See Niles, Mode! Probate Code and Monographs on Probate Law: A Review, 45 MicH 1.
REv. 321, 330 (1947).

163. Trxws. CopE ANN. § 31-612 (Supp. 1976). The statute provides: “any conveyanio
made fraudulently to children or others, with an intent to defeat the surviving spouse of 2
distriburtive share, shall be voidabie at the election of the surviving spouse.”

164. VT STAT. AxN. tit. [+ § 473 {1974), The statute provides:

A voluntary conveyance by a husband of any of his real esiate made during
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imilar 1o the Model Probate Code. Tennessee, however, treats certain
ansfers as voudable whereas the Vermont statute treats them as void. '
touisiana,'™ California,'™ and New York'®® also have statutes addressing
¢he problem, The New York statute, which is the most comprehensive
sutside of the provisions of the augmented estate, will be discussed in
jontnotes accompanying the discussion of the Uniform Probate Code.

A common failing among all these foregoing statutory proposals is that
the premium paid to the spouse’s interest is to the detriment of inter vivos
donees. While the public policy of protecting the surviving spouse may take

precedence, to the extent the statutes ignore the spouse’s actual economic
ceds, arguably they provide unmnecessa rotection, siatuies thar provide
sulter from a failure to consider the age and health of the surviving spouse,

the spouse’s accustomed manner of living, the spouse’s financial needs, an
e number ol surviving dependents, Cryptically, they lack ;lemsiflt!.
Under the English Inheritance (Family Protection) Act,’®® the court is
authorized to provide the spouse tailor-made relief. If the court determines
that the surviving spouse otherwise has not been reasonably provided for, it
may direct periodic payments to the spouse from the net estate. In certain
cases, the court may award the spouse a lump-sum settlement from the
estate, In determining the amount of maintenance payments, the court shall
tonsider a number of competing factors including, without limitation, the
spouse’s independent financial resources and the interests of other persons

in the property subject to maintenance payments. However, the English Act
provides no protection to the spouse against infer vivos transfers that deplete

the Brobate estate.

coverture and not to take effect unul after his decease, and made with intent to
defeat his widow in her ciaim to her share of his real estate, shall be void and
inoperative 1o bar her claim o her share of such real estate.
fompare TENN. CoODE ANN. § 31-612 (Supp. 1976) with V. STAT. AxN. it 14 § 475 (1974).
165. The distinction noted in the text has been commented on as follows:

A further problem arises when the fraudulent transferee makes a subsequent
transfer of the property involved. Only the Vermont statute states that the fraudu-
lent transfers are void for purposes of the widow's share; the Tennessee statute and
the Model Probate Code consider them to be merely voidable. Where the transfers
are only voidable, the question arises as 1o whether the widow's rights will be cut off
upon z further transfer to a bona fide purchaser. If her rights are not cur off, or if
the transfer by the decedent is deemed void as to the widow's share, property would
then become almost as badly encumbered as it was under the law of dower. Even if
an absolute time fimit is imposed within which the transfers muse have been made to
be vulnerable 1o atack, this objection would remain. To bulance the interests
involved, the widow's rights in the property itself could be cut off upon a transfer 1o
a bona fide purchaser but, in substitution theretor, she could be given a claim
against such purchaser’s wapsferor. This solution, of course, does not completely
protect the spouse for the transferor may be insolvent. However, it presems a
satisfactory resolution of the conflict between the policies underlying the unencum-
bered transfer of property and the protection of the surviving spouse.

T N.Y.U.L. Rev. 306, 312 (1952).

166G, La. C1v. Cope Avy. art. 1493 (West 1952).

17, CalL. Pros. Conpe § 201.8 (Deering 1971).

iB4, N.Y. Est. Powrs & Truvrs Law § 5-1.1{b} (McKinney 1967).

IR ] & 9 Geo. B, ©. 45 {1938} see Lauler, Flexible Restraints on Testametary Freedom, A
R','mrt on Decedent’s Family Maintenance Legislation, 69 I1axv. L. REv 277, 287 (1933). See alse
ltesture's Estates Act of 1952, 15 & 16 Geo. 6 & 1 Eliz. 2, c. 4.
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MacDonald, after reviewing both the American and nglish systems,
recommended English-type family maintenance legisl led wir
stningent anii-evason devices. " Under MacDonald's proposal, in detes.
m been otherwise reasonably provided for, the
court shall consider the spouse’s present and future financial needs, an,
federal and state benefits payable to the spouse that aré not based on the
spouse’s financial needs, the value of the estate, the spouse’s conduc
towards the decedent, and other circumstances relevant to the court.!”! Only
if the probate estate is insufficient to provide court ordered maintenance
payments could the court direct maintenance payments from inter vive
transfer and then only if the court first finds that the transfer was
“unreasonably large under the circumstances prevailing at the time of the
transfer.”’" In making this determination the court, under MacDonald's
proposal, shall consider the ratio of decedent’s wealth transferred to the
wealth retained, the aggregated amount of wealth transferred by the dece-
dent under both prior and simultaneous transfers, decedent’s moral or legal

obligation to make the transfer, the amount of any consideration received
for the transfer by the decedent from the transferee, and other circum.

170. MacDonald states:
The [MacDonald] proposal consists of Family maintenance legislation but-
1ressed with anti-evasion provisions. The basic aim is to associate curbs on disinheri-
tance with financial need. Protection against westamentary transfers is given only 1o
immediate members of the decedent’s surviving “family™ who have not received 2
reasonabte provision from the decedent by way of testamentary or inter vivos
transfers, or pursuant 1o the intestacy laws. The emphasis on financial need puts the
evasion problem in proper focus. The petitioner who is denied maintenance is
thereby prectuded from complaining about the testator’s inter vivos transfers. In
other words, maintenance litigation and anti-evasion litigation can ovcur only when
the testator has not made reasonble provision for specified dependemts. Hence
much of the evasion prob]em disappears.
For the successful petitioner, however, the anti-evasion protection is com-
i dlr_lai cumm] over

respect the act is much broader than current judicial doctrine: [or example the
“iltusory transfer” test catches only revocable transfers. In other respects the act is
narrower and more selective. [t affects only those transfers that, when viewed alone
or in the aggregate, are uppeasonably Jarge (section B); it establishes cut-off date
(section 8); and it directs the court 10 keep in mind any injurious effect on the
transferee (section 9).
arge discretionary power is placed in the courts. This discretion must be
exercised on three main issues. First, the court must decide whether the petitioner is
entitled to maintenance (section 3). Second, whenever the estate is insufficient to
provide appropriate maintenance awards, the court may order contribution from
an inter vivos transferee if the court determines that the transfer was unreasonably
large. The "unreasonableness” of the amoum of the wansfer is rested by reference
1o circumstances prevailing at the nme of the transfer (section 6). Third, if the
transfer is held unreasonably large, the court must then determine the amount of
contribution, if any, to be made by the wansferee. In the last mentioned inquiry the
courts are directed to balance the equities; they must consider the injurious effecton
the particular transferee (section 5).

The reliance interest of transferees s reflected in cut-off provisions (secrion 8),
in waiver provisions {section 17}, and in the provision for a hearing in the decedent’s
lifetime to determine the reasonableness of the transfer (section 18).
MacDoONALD, supra note 72, at 299-300.

171, 1d. a1 309-10.
172, Id. at 310-11.
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~ _nces the court deems relevant.'”

MacDonald presents a one edged sword for the sole purpose of provid-
2 the needing spouse with a source of reasonable support under a
waintenance payment scheme. Under his proposal it is probable that if the
arviving spouse had independent sources of adequate support, no pay-
sents would be directed to the spouse from the decedent’s estate. Mac-
Jonald's recommended proposals fail to account for another cogent policy
.wason which may Jay behind forced share statutes, namely, rewarding the
.pouse a fixed share of the estate (whether or not increased by inter vivos
.ansfers) in recognition of the spouse’s contriburion. directly or indireetly,
« the acquisition of decedent’s wealth, '7* or in recognition of husband's and
wife's close family relationship.'” For example, if the deceased husband had
iwen the sole income provider for his wife of twenty-five years and their
:hree children, the forced share statute may reward the wife a share in his
eslite in recognition of her twenty-five years of housekeeping and child-
wearing services, assuming the traditional pautern of noncompensation for
her services. Thus, as laudable as family maintenance legislation might be in
sssuring that the surviving spouse will not be provided with a fixed and
inmutable share of an estate, it fails to account for other policy reasons
behind forced share statutes. Furthermore, like the statutes permitting the
spouse to challenge fraudulent inter vivos transfers, its vagueness makes for
uncertainty in estate planning and client counseling.

V. THE AUGMENTED ESTATE

The end product of the Commissioners on Uniform State Laws is
essentially a rejection of the family maintenance formula patterned after the
English Act and the MacDonald recommendation, and an acceptance of the
traditional fixed percentage share measured against a precisely defined
fund. Their approach rejects consideration of most compeiing equities (with
the notable but limited exception of certain spousal property) and minimizes
nudependent court judgments, which are frequently required under statutes
protecting the spouse against fraudulent transfers.

The underlying premise behind the augmented estate concept of the
Uniform Probate Gode (UPC) is that a surviving spouse should be protected
n some form from disinheritance. Considering that all states, through
either forced share statutes, homestead laws, common-law dower, dower-
ke statutes, exempt property laws, support allowances, or community
[Toperty, protect a surviving spouse from disinheritance in some measure,
this premise fully accords with current public policy.’”® The Commissioners,

P73, Id. at 312,

74, See Rheinstein, Book Review, 59 MicH. L. Rev. 806, 810-11 (1961). In the preamble to
+early North Carolina forced share siatute it was provided:
[A)nd whereas the Dower alluted by laws in Bands for widows in the present
unimproved State of this Country, is a very inadequate proviston for the support of
such widows, and it is highly just and reasonable that those who by their Prudence,
Economy and Industry, have contributed to raise up an estate 1o their hushands,
shiuld be entitled w share in it . ., .
- Laws (Tredell 17913, 494, Acts of 1784, ¢, 10

3. 1. SiMEs, PusLIc POLICY aND THE Deap Hanp 22-23 {1955),

h. As Professor Effland has stated:

“
'
i
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having acknowledged that incidences of disinheritances were few!” by
concluding that some protection should be extended to the SpOUse, wWere
then confronted with the task of delineating the confines of that protection,
The result reflects their decision that the spouse's elective share should
extend not only to probate assets but also to a limited number of inter vivos
transfers—in particular, those commonly vsed as testamentary substilutes
but which are also effective disinheriting devices. In drafting the applicable
statutes, the commissioners elected specificity in hed 01 Eroaa } e

angu
ermittng jndicial ascretion—the latter bemn g the hallmark of the Missouri-
type statute and the iusory transter 4ol
Under section 2-201(a) of the UPC, the surviving spouse of a deceased

domiciliary has the right to elect to take one-third '™ of the augmented
estate. The augmented estate is defined generally as decedent’s net probaic
estate increased by decedent’s gratuitous transfers to donees, other than the
surviving spouse, and by the value of the spouse’s property owned at the
decedent’s death and the value of property transferred by the spouse to
donees, other than the decedent, to the extent such owned or wransferred
property was derived from the decedent.'” While the one-third fixed
percentage is obviously arbitrary, it accords with the historic development
and traditions of Anglo-American law respecting widow's rights.

A surviving spouse does not include any person who was divorced from
the decedent or whose marriage to the decedent was annulled “unless, by
virtue of a subsequent marriage, [he or shejis married to the decedent at the

One possibility . . . was to have no provision at all in the Code with regard w
protection against disinheritance. Some people have urged thar this is the modern
solution to the problem: Leave it alone. We were hesitam to accept that solution,
primarily because it abolishes the existing system, you are wiping out the existing
protection; and while statistically in the [ew scudies that have been made it is clear
that there are relagively ges where a testator attent disinherit his spouse
alogether it 15 also possible and probable that in a great many other cases the
testator has been advised against disinheritance and the presence of a provision
against disinheritance—ofien the wise counselor, the attorney drafiing the estate
plan—1to prevent disinheritance by counseling the testator on the basis of law.
NAT'L CONFERENGE OF COMMISSIONERS ON UNIFORM STATE Laws, UNIFORM PROBATE Cout:
LEGISLATIVE HisTORY 34-35 (Proceedings of Commiutee of the Whole in Philadelphia, Pi..
July 30, 1968). Professor Effland’s acknowledgement of the “in terrorem” effect of the Code™
elective share provisions finds further expression in the comment following UPC § 2-202
“Depending on the circumstances it is obvious that this section will operate in the long runw
decreuse substantially the number of elections. This is because the statute will encourage amd
_ provide a legal base for counseling of testators against scheimes to disinherit the spouse. . .~
UPC § 2-202, Comment.

177. S UPC § 2202, Comment.

178, Of the states which have enacted the UPC, Alaska, Colorado, Montana, Kebraska.
Morth Dukota, and Utah have adopied the augmented estate concept. In C?lorawgo! the spous
is entitled 1o elect one-half of the augmented estate. CoLo. REV. STAT. -11-201 (1975
Idaho has modified the augmented estate concept to reach only quasi-community propert
See note 2 supra, ’

179, As initially unveiled, the Code provided that a testawor could selecy the local Taw t
determine the meaning and legal effect of a disposition unless application of the selected loc
law would be comrary to the policy of the enacting state. UPC § 2-602. It had been suggestt!
ihat, under this provision, a testator could defeat the spouse™s elective share by selecting 1he
law of a non-Code state 10 govern the legal effect of his will. Zartman, An Hfinets Critique of ™
Uniform Prepale Cede, 1970 U Tl LF. 413, 422, A 1975 editorial change to § 2-602 prmltil“
that a testator may not nullify the elective share provisions of the Code by selection of «
contrary local law.
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me of death.” ™ In anticipation of difficulties that might be encountered by
. Jaim of an invalid divorce, the Code provides that the phrase “surviving

nuse' excludes:

' 1) a person who obtains or consents to a final decree or judgment of
divorce {rom the decedent or an annulment of their marriage, which
decree or judgment is not recognized as valid in this state, unless they
subsequently participate ina marriage ceremony purporting to marry each
to the other, or subsequently live together as man and wife;

2y a person who, fellowing a decree or judgment of divorce or
annulment obtained by the decedent, participates in 2 marriage ceremony
with a third person; or
3) a person who was a party to a valid proceeding concluded by an

order purporting to terminate all marital property rights, !
<irdinarily, a decree of separation will not adversely affect the right of either
-pouse to claim an elective share in the estate of the other.'® If, however, a
soperty settlement agreement accompanying the separation proceeding
meorporates a watver by each spouse of all rights each has or may havein the
~tate of the other, the waiver bars the right to claim an elective share.!*

Section 2-201{b) provides that the right of election of 2 surviving spouse
-t a deceased nondomiciliary shall be governed “by the law of the decedent's
fomicile at death.” Thus, if decedent dies a domiciliary of State A, a
+on-Code state, leaving property in State B, a Code state, whether or not the
lecedent’s surviving spouse would have an elective share in property having
1vitus in State B would depend entirely on the law of State A. The precise
«mfines of this provision are unclear. The provision could substantially
itfeet currently accepted notions of the extra-territorial effect of state laws.
Under common-law principles, the law of the situs controls the devolution of
wval property.'® Section 2-201(b) appears to delegate this role to a foreign
<ate. 1 section 2-201{b) was merely imited to assertions of a right of election
-mder foreign state law that provides an identical right of election to the
siht of election provided under the UPC, the delegation would not be too
darming. In such a case, the spouse of a deceased nondomiciliary could
-lsim the same rights in situs real property extended to the spouse of a
‘weensed domiciliary. If so construed, the statute would accomplish the
“mdatory purpose of forcing a unified election, and would not permit the
“urviving spouse to file an election at the situs without also filing at the
domicile, 185

The section, however, does not expressly so limit its operation; it
probably refers to any right of election provided by the law of the domicile

IS UPC§ 2-802(a).

ISLofd B 2-BD2({b).

~Lgd § 2-802(a).

N § 2204,

U I ore Estate of Barrie, 240 Towa 431, 436, 35 N.W.2d 638, 661 {19149); Meyer v.
Toanis 1TS Ram 124, 131, 244 P.2d 1169, 1174 (1952); see Baler, Conflicts of Law and
ey, 10 MoGioL L.]. 1, 34-35 {1964} {discusses the rule approvingly). Buf see B, WEIN-

s b COMMENTARY ON THE CONFLICT OF Laws 296-338 (1971} (critical review of the situs

#*% If the surviving spouse claims under the will in the domiciliary state, he or she may

: i i shaye against the will in the situs state. Brooks v. Carson, 166 Kan, 194, 197, 200

S LU0, 089 (1948). See also Scoles, Conflict of Laws and Elections in Administration of Decedents’
;:'-;m, 30 Ixn. l..J. 293, 206-97 (1955].
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whether or not the domiciliary state has enacted the UPC. If so consirued, ,
number of unresolved questions remain. For example, is it only the righe,
elect as distinguished from rhe amount of the election share that the law .
the domicile controls? Thus, if State X, the domiciliary state and a non-Ca,
state, grants a right of election in an amount equal 1o one-half if no iss,
survives, but the law of State ¥, the situs state and a Code state, himits 1],
election of spouses of deceased domiciliaries to one-third whether or n;
issue survives, does the surviving spouse have a right to elect one-hali o
one-third of State Y real property? Because the domiciliary state has th
most significant interest in determining the amount of protection to b
afforded the surviving spouse, its laws should control both the right and 1l
amount of the election, and section 2-201({b) should be construed to mean
that both the right and the amount of the elective share in property in a Code
state is governed by the law of the domicile.

Permitting the law of the domicile to control both the right and the
amount of the election at the situs can have serious adverse effects on batk:
the law of conveyancing at the situs and on the public policies of the siw,
state. For example, suppose State X, the domiciliary state but a non-Codv
state, grants a right of election against the will that extends to real propern
owned at any time during the marriage even though not owned at death.'™
State ¥, the situs state and a Code state, has abolishéd dower and its statutory
equivalents. If the law of State X controls the right and amount of election, i
affects the marketability of realty in State Y. Arguably purchasersin State V'
would be required to know the laws of State X in order to take marketable
title. Title searches and the policy of the unresericted right to alienme

“ property would be adversely affected. This particular criticism would be

ameliorated if section 2-201(h) were construed to limit the reach of the
domiciliary state’s law to real property in the decedent’s probate estate.
While this construction might limit the adverse effect of the statute on infer
vives conveyances, it is a construction not readily gleaned from the words
employed in the statute.'®” Similarly, if the laws of the domicile permitted the
surviving spouse to reach infer vivos transfers not otherwise brought into the
augmented estate under section 2-202, the policy of protecting doneesinthe
situs state could be undermined. Finally, how does one determine if the
domiciliary state grants an “elective share"? Is that phrase a phrase of art’

186. E.pg., lows Cope § 6353.258(1) {1973).
187. Professor Scoles argues, “While the purchasing public should be protected by ther:
reliance upon the law of the situs, no need exists, in litigation actwally occurring dunig
administration of the estate, for looking only 10 the law of the situs . . . ." Scoles, Conflict\’
Laws end Efecttons in Administration of Decedents” Estates, 30 Inp. L.]. 293, 297 (1955} Hi
concludes,
In all of the conilict of laws problems concerning elecrions in decedents’ estates . - .
there appears 0 be a need for a single standard against which to measure benefits
and elections. It should be recognized that local law provisions for protection of
persons interested o estates ave drawn with an eye to a single system of law, The
policies underlying the proteciive provisions should not be destroyed or unduly
enlarged because the property may be found in diffevent places . . . . While
regularity of title to real property is important so far as third parties are concerned,
there seems little reason why the courts of the situs shauld not defer to the domicie
in htigation within the estate . . . .
id. at 310,
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sfore likely, section 2-201(b) will be construed as if the statute had provided
clective share or similar statutory righe.”

Section 2-202, the heart of the augmented estate concept, defines the
uigmented estate against which the right of election is to be measured. In
qafting the provision, the Commissioners recognized that the probate
~yocess is no longer the exclusive domain of wealth transmission and that
.ibstantial property interests may pass 1o others on decedent’s death wholly
utside of the probate estate. Accordingly, the fund against which the
clective share is measured is defined to include not only assets of the probate
~tate but also certain lifetime transfers determined to be common testamen-
ury substitutes, which if excluded from the augmented estate could be
cmployed to defeat the spouse’s legitimate claims. Conversely, the Commis-
woners sought to minimize the adverse impact of an election on decedent's
estate plan and to eliminate perceived inequities resulting from the spouse
possibly Teceiving “too much” property—in particular, property acquired
from the decedent. Accordingly, the augmented estate is defined to include
‘hree distinct elements, namely, probate property, gratuitous lifetime trans-
fers to persons other than the surviving spouse, and property of the spouse
ierived from the decedent. Graphically, the augmented estate is computed

s follows:
COMPUTING THE AUGMENTED ESTATE

GROSS PROBATE ESTATE

LESS:
1. Funeral and Administration Expenses
2. Homestead Allowance!®
3. Family Allowance'®
4, Exempt Property'® ‘
5. Enforceable Claims'?! : eontinued

I8R. The surviving spouse of a deceased domiciliary is entitled 1o a $5000 homestead
allwance which is exempt from, and has priority over, claims which are filed against the
vstate. The allowance payable to the spouse is in addition to any share passing 1o the spouse hy
will, intestacy or elective share, UPC § 2-401. The homesiead allowance under the Code
iiuld not be confused with the homestead currently provided by the laws of many states in
decedent's residence and a designated amount of land. For a digest of various homestead
aatutes see 2 WirLs, Est. & Tr (P.H.) 4 2734 (1976).

189. The surviving spouse is entitled to a reasonable maintenance allowance during the
perind of estate administration. The allowance may not extend beyond one year if the estate is
sadequate 1o pay the allowed claims. The allowance may be paid periodically or in a lump
sum. It has prierity over all claims other than the homestead allowance. The family allowance
™ in addition to the homestead allowance and exempt property and is not chargeable 1o any
*hure passing 1o the spouse by will, intestacy or election. The spouse’s death during the
administration of the estate terminates his or her rights to any unpaid allowance. UPC § 2-403.

I}, In addition w the $5000 homestead allewance, the surviving spouse of a deceased
dowsiciliary is entitled “from the estate to value not exceeding $3500 in excess of any security
terests therein in household furniture, automobiles, furnishings, appliances and personal
cHects.” £d. § 2-402.

', The meaning of the phrase “enforceable claims™ is unclear and is undefined by the
Cade. If the phrase is limited w claims as defived in § 1-201¢4) of the UPC, it excludes eslate
nd inheritance waxes. If the phrase is imended 1o be defined as in § 1-201{4), it is redundant
i separately subtract funeral and administration expenses from 1he estate in computing the
net estate since these expenses are by definition included in claims under § 1-201{4). It is
itatahle that the phrase refers to claims as defined in § 1-201(4) which are not barred by
"preation of the non-claiens statute, § 3-803 of the UPC, and have otherwise heen allowed by
e personal represenative or the court.
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EQUALS: NET PROBATE ESTATE

PLUS TRANSFERS TO DONMNEES OTHER THAN SPOUSE:
1. Transfers with a retained life estate!™
2. Revacable transfers'®
3. Joint tenancies with right of survivorship'®
4. Transfers to a donee in excess of $3,000 in each of the two year,
preceding decedent’s death!™
PLUS SPOUSE'S PROPERTY:

1. Spouse’s property owned at decedent’s death to the extent derived from
the decedent other than by testate or intestate succession'®

2. Property transferred by the spouse during the marriage to donees, other
than the decedent, to the extent such property is derived from the
decedent and wouid have been in the spouse’s aufmented estate if he or
she had predeceased the decedent.!?

EQUALS: AUGMENTED ESTATE

A.  Probate Estate

The starting point in computing the augmented estate is the “estate,”
Section 1-201(11) defines the word “estate” to include decedent’s property
“as originally constituted and as it exists from time to time during adminis-
tration.” Property is defined by section 1-201(33) to include both *“reai and
personal property or any interest therein and means anything that may be
the subject of ownership.” It is probably intended that all of decedent's
property, wherever situated, be taken into account in computing this first
element in the augmented estate 1%® Certainly the underlying policy favoring
a unified administration of a decedent’s estate dictates that the domiciliary
state fix the share of the surviving spouse by reference to all of decedent’s
property wherever located. This construction accords with the underlying
policies expressed by section 2-201(b), which looks to the law of the domicile
to fix the elective right. On the other hand, given the current state of the law
with respect to the extra-territorial effect of probate court decrees, unless all

Section 3-803 operates on claims that arose prior 1o decedent’s death or arose at or alter
decedent’s death. Claims that arose prior 10 decedent’s death if not earlier barred by other
statures of limitation are barred if not presented within four months of the date of the
publication of the notice to creditors under § 3-801 or within three years of decedent’s deuth
in the absence of such notice. UPC § 3-803(a). Claims arising under a contract with the
personal Tepresentative that arose at or after decedent’s death are barred if not presented
within four monchs afier the personal representative’s performance. fd. § 3-803(b). Other
claims arising at or after the decedent’s death are barred if not presented within four months
after the claim arises, f. § 3-803(b).

192, fd. § 2-202(1)().

193, 1d. § 2-202(1(i).

194. £d § 2-202(Djii).

195, 1d. § 2-202(V)iv).

196. fd. § 2-202(2).

197. 14,

198, 1f sointended, this also represents a departure from prior norms. Where the local law
refers to decedent's “estate,” the estate is limited to real and tangible personal property within
the domiciliary state and tangible personal property wherever located. Out-of-siate rea!
property is excluded from the domiciliary probate estate. In Bankers Trust Co, v. Greims, 11¢
Conn. 36, 147 A. 290 (1929), the Connecticut Supreme Court, construing its local electio?
statute, held that out-of-state real property was excluded from the measurement of the
spouse’s forced share on tie theory that the law of the situs of real property controlled i
disitibution. Id. at 46, 147 A. at 293; accord, In re Bassford's Will, 127 N.Y.8.2d 653 (Sur. G-
1953). As construed in this Article the Uniform Probawe Code rejects this paosition.
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.aues enacted provisions similar to section 2-201(b), it may be difficult if not
mpossible for the domiciliary state to reach situs state assets."™”

If “estate” encompasses all of decedent’s property wherever situated
.nd the Code has no extra-territorial reach, the spouse's claim to contribu-
.on from situs assets passing to persons outside of the domiciliary's court
.urisdiction goes unsatisfied; the spouse cannot shifi the contribution liabili-
+ 10 others.2® In other words, the spouse has no greater claim to contribu-
non from persons subject to the jurisdiction of the courts of the domiciliary
wate than the spouse would have had if the situs assets were excluded from
iie augmented estate. The spouse could reach the elective share in the situs
wsets only to the extent the courts at the situs have jurisdiction to enforce the
cdiective right. Thus, if the augmented estate consists of property in State A,
(he domiciliary state and a Code state, passing to ¥ and valued at $300,000,
and property in State Z, a non-Code state, passing to P and also valued at
$300,000 and P is not subject to the jurisdiction of the courts of State A, the
clective share of $200,000 will only be satisfied to the extent of §100,000
nayable by Y. This contribution equals what the elective share would have
heen if State Z property had been excluded from the augmented estate.

If situs assets included in the augmented estate pass to persons over
whom the courts of the domiciliary state have jurisdiction, and if “estate” as
used in section 2-202 is construed by the domiciliary courts to include situs
assets, the recipients shall take account of the value of the situs assets in
tomputing the amount of their contribution. Under section 2-207(b} of the
UPC, the amount of contribution due w the spouse, if any, from each
recipient of property included in the augmented estate is paid from proper-

199, In Welch v. Trustees of the Robert A. Welch Foundation, 463 5.W.2d 195 {Tex. Civ.
ipp. 197D, decedem, a South Carolina domiciliary, died testate. Her will was duly admined
e probate in South Carolina. Under her will, decedent bequeathed the residue of her estaie,
i luding Texas real property, w the trustees named in her predeceased brother's will w hold
a» part of the charitable trust thereunder. f4. at 197, In a Souwth Carolina will construction
iroceeding o which the Texas trustees were parties the court held that the will did not
alequately incorporate by reference the charilable trust created under the brother’s will and
the residue passed by intestacy, South Carolina Nat'l Bank v. Copeland, 243 5.C. 203, 149
S F.2 815 (1966). The trusiees, who lost in South Carolina, then initizated an action in Texas
o determine whether title to the Texas real property passed to them under decedent’s will.
T'he triad court ruled in the trustees’ favor finding that under Texas law there had been a valid
nrotporation by reference. 465 S.W.2d ar 197, Appellants attacked this judgment on the
diounds of tes judicata and full faith and credit arguing that the trustees who were parties to
the South Carolina proceeding were bound by the South Carolina deeree. 14, In affirming the
irnal court decree, the Texas appellate court reiterated that as respects real property the law of
the situs controls its descent. fd. at 198-99. Furthermore, the fact that the trustees had
«immenced the Souwth Carolina proceeding and lost was irrelevant since the Texas courts had
exclusive subject matter jurisdiction to adjudicate disputed rights in Texas real property and
the South Carolina judgmemt was not entitled to Full faith and credit in Texas. {d The
sEwation is no beuwer than if the parties domiciled at the situs were nou parties 1o the
Woceedings in the domiciliary jurisdiction adjudicaring rights to situs property. The court in
Welch relied on Clarke v. Clarke, 178 U.S. 186 (19007, wherein the Supreme Court noted that
o judgment affecting situs real property was first entered in the domicibary jurisdiction and
b judgment was binding at the situs, the right of the situs stzte w regulate the transmission
of 1eal estate within its boyders wonld be operative “only so long as there dees not existin a
loreign jurisdiction a judgment or decree which in legal effect has changed the law of the sius
ot the veal estare,” id at 191, a proposirien which the cour: expressiy rejected. 465 5.W.2d ar
Il'l'i.(m; cf. Durfee v. Duke, 375 U.S, 106, 116 {1963) (if situs of property is disputed and Fully
Hited by all of the interested parties the judgment is binding and the situs issue may not be
triiigated in anather Jurisdiction).

M See UPC § 2-207(0}.
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ty in the augmented estate but is computed by reference to the value of 4);
property in the augmented estate received by the recipient. Payment necq
not necessarily be made from the situs property itself. Thus, if the au,.
mented estate consists of property in State D2, the domiciliary state and
Code state, passing to H and valued at $200,000, and property in State .,
non-Code state, valued at $400,000 and also passing to H, the augmente|

- estate equals $600,000 and the elective share equals $200,000. The couris of
State D could direct H, who is subject to their in personam jurisdiction, 1o
satisfy the elective share in full by transfering State I? property to the spouse
in satisfaction of the elective share. As an alternative, the court might order
H to wransfer both State D and State L property to the spouse. However, 1n
the extent a court in State D orders H 1o satisfy the elective share with State
L property, the enforceability of that order in State L is open to conjecture
because State D courts may lack subject matter jurisdiction to render an
enforceable order with respect to State L real property.

If the State D court rendered a money judgment against H in the
spouse’s favor in the amount of $200,000, then the spouse might enforce the
money judgment in State L and that state’s court might enforce the order
without going behind the face of the order to determine its validity. It can be
argued, however, that an order of this type is improper under section
2-205(d) of the UPC, which requires the court to order payment of the
elective share “from the assets of the augmented net {sic] estate.” Further-
more, it is implicit in section 2-207(c) of the UPC, which authorizes a
recipient to satisfy any contribution liability with the property in the aug-
mented estate passing to the recipient, that the recipient is not liable for
contribution out of assets in his or her personal estate excluded from the
augmented estate.

In light of the preceding discussion, it appears that an individual whois
intent on disinheriting his or her spouse in some cases may do so by
removing his property from a Code jurisdiction to a non-Code jurisdiction
with the effect of placing the property out of the spouse’s reach. Under
current prevailing theories relating to the extra-territorial effect of probate
decrees, the only practical safeguard for the spouse would be nationwide
enactment of the Code. Even then, the spouse would not be protected
against transfers of property to a foreign country.

B. Donee Transfers in General

Section 2-202(1) specifies four nontestamentary transfers to donefes
{other than the decedent’s spouse) that are added to the net probate estate 1
computing the augmented estate. In the case of transfers with a retained life
estate, revocable transfers, and joint temancics, the provisions reflect 2
determination that the spouse’s rights should not be adversely affected by
transfers in which the decedent retains substantial economic enjoyment for
life.

Each captured nontestamentary transfer must have been made “during
marriage.” As the comments to this section note, “[T]his makes it possible for
a person to provide for children by a prior marriage . . . without concer?
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:hat such provisions will be upset by later marriage."?°! However, thisis only
grue tf the phrase, “during marriage,” as used in the statute, is construed to
mean “during marriage to the person who is the decedent’s surviving
Jgouse."®? Otherwise, the surviving spouse of a second marriage might be
ible to reach ransfers described in section 2-202(1) during decedent’s first
narriage.

Section 2-202(1) is intended to include only gratuitous wransfers to
donees (other than the surviving spouse) in the augmented estate. If
decedent received adequate and full consideration in money or money’s
worth for a transfer described in subdivisions (i) through (iv) of section
2-202(1), the transfer is excluded from the augmented estate. If the dece-
dent received consideration in money or money's worth which was less than
adequate and full, it is unclear whether the value of the entire transfer or
only the excess between its value and the consideraton received is brought
into the augmented estate. The operative statutory language is “[t]he value
of property . . . to the extent that the decedent did not receive adequate and
full consideration in money or money's worth."2® If decedent received some
consideration in money or money's worth but less than adequate and full
consideration in money or money's worth, the better construction (and the
one that is in accord with the policy of the UPC) would limit the inclusion in
the angmented estate 1o the excess since only to that extent has the probate
estate been depleted to the detriment of the surviving spouse.?® For
example, if O establishes 2 $200,000 revocable trust in consideration for the
receipt of the $200,000, O's personal estate is not depleted and the revocable
transfer is not captured into the augmented estate. Since the $200,000
received finds its way into (s probate estate, it is brought into the aug-
mented estate and subject to the elective share. On the other hand, if O
received only $100,000 for the transfer, which finds its way into O’s probate
esiate, the spouse receives full protection only if $100,000 of the revocable
trust is captured into the augmented estate under section 2-202(1) (ii). The
problem, however, is somewhat compounded by the valuation rules.

Section 2-202(1) provides that “property is valued as of decedent’s
death except that property given irrevocably to a donee during lifetime of
the decedent is valued at the date the donee came into possession or
enjoyment if that occurs first.” No provision is made for the valuation of the
consideration received if it was less than adequate and full consideration in
money or money's worth, and the transfer is partially captured into the
augmented estate. For example, if decedent, during marriage, establishes a

201, Id § 2-202, Commen.

202. Id. § 2-202(1). Both Colorado and Nebraska in enacting the Code amended UPC §
2.202(1) to reach transfers during decedent’s marriage Lo the surviving spouse. CoLO. REV.
STaT. § 15-11-202 {1973); New REv. STar. § 30-2314 (1875).

203. UPC § 2-202(]) {temphasis added). ’

204, The fact that the consideration received in money or money's worth is fess than
adequate and full should not be conclusive that the excess in value is included in the
augmented estate if the transfer is ane of those described in § 2-202(1}. Since the Code is
imended w0 reach grawitous transfer, the language cmployed should not be used w trap
ransfers which were made in the ordinary course of business free of donative intent at vither
i bargain price or as a result of a “bad deal.” Cf Treas. Reg. § 25.2512-8 (185%). Courts are
appropriately equapped to oversee ransfers for some constderation inlended 1o mask teir
£ratuious nagure.
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$200,000 revocable trust consisting of securities and receives $100,000 of
scourities in consideration for the transfer, and at decedent’s Jdeath both the
trust corpus and consideration received have doubled in value, is the trus
included in the augmented estate valued at $300,000, (the value of the trug
at decedent’s death, $400,000, less $100,000, the consideration received) or
is the trust included in the augmented estate valued at $200,000 {the value of
the trust at decedent’s death, $400,000, less $200,000, the value of (he
consideration received as of decedent’s death)?

Under the first alternative, and assuming no other facts, the augmented
estate would equal $500,000 (the sum of the consideration received includeq
tn decedent’s probate estate and valued at $200,000 at decedent’s death and
the $300,000 attributable to the captured revocable trust), the elective share
would equal $166,667, the donee’s contribution fraction would be three-
fifths, and the donee would receive $300,001 from the trust after $35,999
was distributed therefrom in partial satisfaction of the elective share. Un-
der the second aliernarive, the augmented estate would equal $400,000
(the sum of rthe consideration received included in decedent’s probate
estate and valued as of decedent's death and §200,000 attributable to the
captured revocable trust), the elective share would equal $133,333, the
donee’s contribution fraction would be one-haif, and the donee wouid
receive $333,333 from the trust after $66,667 was distributed therefrom in
partial satisfaction of the elective share. Under this alternative, the spouse
loses a one-third interest in the $100,000 of appreciation that accrued on
the consideration received. On the other hand, if the policy behind includ-
ing certain nontestamentary transfers in the augmented estate is to place
the surviving spouse in as closely an identical position as he or she would
have been in if no transfer had been made, the second alternative should
be preferred. This requires that both the captured property and the
consideration received be valued as of decedent’s death. The spouse then
benefits from appreciation on the transferred property but does not bene-
fit from the appreciation on the consideration, which would not have
accrued to the estate if no transfer had been made.?*®

The adequate and {ull consideration in money or money's worth
language raises the further question of what form the consideration may
take other than cash or property. Suppose that within one year of decedent’s
death, decedent paid $200,000 to X in satisfaction of atort claitns judgment
X held against the decedent. The payment was made in compromise of a .
pending lawsuit. Economically, there has been no depletion of the estate to
the spouse’s detriment by payment of X’s $200,000 claim. If decedent had
died just before the payment of the claim, the spouse’s elective share would
have been computed against the value of the probate estate less X's claim. If

205. Section 2043 of the Inrernal Revenue Code of 1954, which addresses a similar
probiem with respect to lifetime transfers to be included in the gross estate for federal estate
tax purposes and which some courts might view as an appropriate source for construction.
provides that the consideration recetved for a transfer shall be taken into account at its value al
the time of receipe. Treas, Reg, § 20.20:43-1(2) (1958). Under the line of reasoning followed by
the Internal Revenue Code, the donee loses the benefi of the appreciation attributable wo the
partid consideration which was paid for the transfer. See Treas. Reg. § 20.2043-1(a) (1958).
Section 2043, therefore, incorporates a policy of highly questionable fairness.
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Jucedent pays the claim and then dies, the estate is already diminished by the
«mount of the claim, but the value of the augmented estate is unaffected.
Thus, the release of liability is consideration in money or money’s worth.

By way of further example, suppose that pursuant to a propery
«ttlement agreement decedent transferred $200,000 to a trust for the
pport of decedent’s first spouse and minor children in complete discharge
of decedent’s future support obligations. The trust was revocable by the
decedent acting in conjunction with the first spouse, Isthe transfer included
in the augmented estate? If the trust was created prior to decedent’s divorce
from the first spouse, the trust would be excluded from the augmented
estate if “during marriage” as used in section 2-202(1) means “during
marriage to the survivng spouse.” If “during marriage” as used in section
2-202(1) means “during any marriage,” the trust could be included in the
augmented estate because it is a transfer to donees who are not the surviving
spouse, unless (1) under the terms of the property settlement agreement the
consent of the first spouse to the transfer is binding on any future spouse,*™
or {2) the transfer is deemed to be for adequate and full consideration in
money or money’s worth. Is the release of the support right adequate and
full consideration in money or money’s worth? If the support right equals
§200,000, there has been no additional economic depietion of the estate
since, if decedent had lived 1o {ully discharge the obligation, the estate would
have been depleted by $200,000 at the time of the decedent’s death. A
substantial body of federal tax litigation recognizes that a transfer in
consideration for the release of supportrights can be atransfer for adequate
and full consideration in money or money’s worth.?® The more difficult
question is whether the amount of the support right released equals or
differs from the amount of the transfer. In federal tax lingation, where
simifar issues arise, at least one court has held that the value of the support
tights released and the amount of the transferred property are not pre-
swmptively equal.?® Factors relevant in measuring the value of support
nghts include the transferor's annual income, expectations of the parties
and the parties’ accustomed style of living.?%

Transfers in consideration of the release of marital rights in the
ransferor’s estate present additional difficulties under the UPC. Under the
Imernal Revenue Code, the release of marital rights such as dower or
turtesy, or of a statutory estate in lieu thereof, is not considered to any extent
tunsideration in money or money's worth.2'® The purpose of this provision
s to avoid interspousal transfers that could have the effect of defeating the

206, Professor Effland has suggesied that “if 2 husband wishes to establish a revocable
buing reust and his wife at the time consents (o the transfer, and if the wife dies and the
ansforor subsequently remarries, the second spouse could not include the trus ASSELS 1§ part
“fahe auginented estare.” Effland, Rights of the Surviving Spouse and Children, in UxirorM
Feokate Cove Pracrice Mavvae 45, 48-40 {1972) {emphasis added). Professor Efflund
vinmes that *duriog marriage” means “during any marriage.” Giherwise the transfer would
lher r{u‘ludf:d from the augmented estate because it occurs prior wo decedent’s marriage 10 the
Hirviving spouse.

-~ 407, Ser, p.g., Rev. Rul. 68-379, 19G8-2 C.B. 414.

AR United States v. Past, 347 F.2d 7, 12 (9ch Cir. 1955).

I See BT 19, 19462 C.B. 168, ruperseded by Rev. Rul. 68-379, 1968.2 C.B. 414. Se¢ also
©obowsngs, B KRaMmer & J MeCorn. FEprRaL ESTATE axp Gire Taxes § 14.7 (3d ed. 1974).
210 LR.C. § 204%¢h).
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federal estate tax. Since section 2-202(1} of the UPC applies solely 1,
transfers to persons other than the surviving spouse, this policy should ny
be used to construe the UPC. However, the issue of whether the relinquisi,-
ment of marital rights in the transferor’s estate is consideration in money oy
money's worth can still be present. Suppose H and W decide to divorce. It/
will thereafter marry H-2. W has a personal estate of $1,000,000 and
pursuant to the terms of a property settlement agreement between H and
W, W iransfers $300,000 into an inter vivos trust primarily for H’s benefi,
revocable only on the joint consent of H and W. H releases all marital righi«
in Ws estate. If the transfer in trust is made between W's marriages, the
transfer is excluded from the augmented estate because section 2-202(])
reaches only transfers “during marriage.” If the “during marriage” require-
ment means “during marriage to the surviving spouse,” the transfer is
excluded if it occurs before W marries H-2, whether W makes the transfer
before the divorce or between marriages. If during marriage means during
any marriage,?! the transfer in trust for F’s benefit could be included in the
augmented estate under section 2-202(1), which captures transfers to
donees, except the surviving spouse, if it precedes the divorce unless the
transfer was for adequate and full consideration in money or money’s worth,
or H’s release was binding on H-2. Under accepted estate tax analysis, the
release of H's marital rights would not be consideration in money or money’s
worth. However, it is submitted that the release of marital rights in this case
should be considered adequate and full consideration in money or money’s
worth. The general policy behind the statute is to reach only gratuitous
lifetime transfers that have the effect of defeating the share of a surviving
spouse and might otherwise pass to the spouse as part of the decedent's
probate estate. In the divorce context, it strains the imagination to consider
interspousal transfers as gratuitous. Furthermore, in our hypothetical the
transfer more likely enhances the rights of H-2, who might not have been
legally able to marry W unless the prior marriage was terminated.

Each of the subdivisions (i) through (iv) of section 2-202(1) of the UPC
refers to transfers by the decedent. Whether a wransfer includes property
passing to donees other than the surviving spouse as a result of an exercised
or unexercised power of appointment granted to the decedent by another,
or a retained special power of appointment not exercisable in decedent’s
favor, is unclear. Section 2-202(2)(i) refers specifically o exercised general
and special powers in favor of the surviving spouse when determining the
value of transfers to the surviving spouse included in the augmented estate.
Under accepted statutory construction techniques, the omissions of any
reference to powers in section 2-202(1), coupled with an express reference
in section 2-202(2), suggests that the Commissioners intended to exclude
powers from the reach of section 2-202(1). This intent may be supported by
the paucity of cases suggesting the use of powers as a disinheriting device.?”

211. See note 206 supra.

212, Mast of the sratutory schemes that address the surviving spouse's rights in infer vives
transiers do not specifically address powers of appointment. 20 Pa. Coxs STat. Asx §
6111¢a) (Purdon 1975}, treats as a testamentary disposition subject 1o the spouse’s right of
election a conveyance of assels by a person who refains a testamentary puwer of appointaenl.
MacPonald's proposed family maintenance legislation defines both “estace” and “tramsfer™

" include cert2in powers of appointment. MAcDONALD, supra note 76, at 303-05:
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Jowever, to the extent decedent created a presently exercisable general
.wer in himself, the appointive fund would clearly come within the
agmented estate under section 2-202(1)(ii) as a revocable transfer, It is
.nclear whether a retained testamentary general power would capture the
ppointive assets into the augmented estate. As a matter of policy it should,
ithough there is no clear statutory peg to support the inclusion.

(.. Retained Life Estate

Under section 2-202(1)(i}, the augmented estate includes any transfer
uring marriage to persons other than the surviving spouse “under which
-he decedent retained at the time of kis death the possession or enjoyment of,
.r the right to income from, the property,” to the extent decedent did not
receive adequate and full consideration in meoney or money's worth for the
wansfer. Transfers under which decedent retained at death the possession
or enjoyment of the transferred property or the right w the income
therefrom are appropriate inclusions in the augmented estate. The remain-
Jerman must await the deceased transferor’s death for his interest to
hecome possessory, a situation no different than if the decedent had
rerained the transferred property in his probate estate and bequeathed it to
the remainderman in his will. The language "possession or enjoyment of, or
the right to income from, the property” tracks the language of section
1036(a}1} of the Internal Revenue Code of 1934, and it is likely to receive a
similar interpretation.”!?

The obvious design of section 2-202(1)(i} is 1o capture into the aug-
mented estate property transferred by a person who retains a life estate in
the transferred property. Thus, if during marriage H transfers $100,6001in
rust to pay the income to H for hislife and upon H's death to pay the corpus
1 Child A, and H receives no consideration in money or money’s worth for
the transfer, the trust, valued at H's death, will be included in the aug-
mented estate.

A closer comparison of the provisions of section 2-202(1)(i) of the UPC
and section 2036(a)(1) of the Internal Revenue Code illustrates some poten-
tially significant differences. If, as provided by the UPC, decedent’s posses-
slon or enjoyment of the wansferred property, or the right to the income
therefrom, must be retained at the time of the decedent’s dearth, the spouse’s
nights could easily be circumvented by providing in the instrument of
transfer that decedent’s rights terminate before death. For example, sup-
pose decedent transfers property in trust and retains the right te quarterly
mstallments of income to terminate in the quarter immediately preceding
decedent’s death. The trust further provides that income which accrues
setween the last payment date prior to decedent’s death and decedent’s
“eath shall be paid to the remainderman. In this case, decedent’s rights are
nut retained at death. Rather, decedent’s rights terminate before death.
Literally, section 2-202(1)()) of the UPC is inapplicable. Under, section

N3 Under § 2209(a) of the Tax Reforin Act of 1976 amending LR.C. § 2036, a retention
“fvoting rights over stock transferred in trust is treated as the retention of the enjoyment of
“w transferred stock, raising the question whether a similar rule should apply under UPC §
L202(1(0). Gf. United States v. Byrum, 408 U.8. 125 (1972).
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2036(a}1) of the Internal Revenue Code, this potential tax avoidance
conveyance is defeated by statutory language that captures into decedent'
gross estate a right retained at the time of the transfer not only for life by;
also “for any period not ascertainable without reference w his death.
Arguably the avoidance potential suggested above may be averted Iy
construing the remainderman’s interest as taking effect immediateh
after the last income payment to the grantor; it is thus captured into the
augmented estate under section 2-202(iv), which reaches transfers withiy
two years of death. Since section 2-202(1)(i} of the UPC reaches transfer,
with a retained right to income at the time of death, it should capture
transfers under which the decedent has retained the right to income for 4
term certain if decedent dies before the end of the term.

Suppose during marriage decedent transfers property in trust and
directs that the income shall be paid to his minor children for their support,
and the decedent dies during the period of minority. Does the trust falt into
the augmented estate under section 2-202(1}i)? This depends on whether
decedent retained at death the right to the income from the transferred
property by virtue of the fact that the trust income is used to discharge
decedent’s support obligation. This question has been litigated in a number
of federal tax cases where the issue is relevant to the inclusion of the trus
under simtlar language in section 2036(a)}1) of the Internal Revenue Code.
The Internal Revenue Service takes the position that the right to income is
retained to the extent the income is to be applied towards the discharge of
the decedent’s legal obligations, including the obligation to support.?'* The
courts are in full agreement with the Service so long as the transferor can
compel the trustee to use the trust income for his or her dependent's
support.2® On the other hand, if the trustees have discretion whether or not
to apply trust income to the support of the transferor’s dependents and the
transferor cannot compel payment to the dependents for support the trustis
excluded from the gross estate.*!° If the support obligation is discharged by
less than all of the income of the trust, only a corresponding proportion will
be included in the transferor’s gross estate and the burden of proof is upon
the estate.?!’

The judicial gloss applied to section 2036(a)(1) of the Internal Revenue
Code appears similarly applicable to section 2-202(1)(i) of the UPC. If the
trust income discharges the transferor’s legal support obligation, economi-
cally the position of the transferor’s estate has not been changed by the
creation of the trust. Assuming the trust had not been created, the income of
the transferred property would have been used directly by the transferor to

214, Treas. Reg § 20.2036-1(b)(2) (1960).

215. Ser, e.g., Richards v. Commissioner, 375 F.2d 997, 999 (10th Cir. 1967); First Natl
Bank v. United Staces, 21t F. Supp. 403, 405-06 (M. Ala. 1962). ‘

216. See, £, Commissioner v. Douglass Estate, 143 F.2d 961, 963 (3d Cir. 1944); Jack
Chrysler v. Commissioner, 44 T.C. 33, 61-62 {1963}, rev'd on other grounds sub nom. Estaie of
Chrysler v. Commissioner, 361 F.2d 50& (2d Cir. 1966). If the wansferor is the trustee of 4
discretionary support trust, the trust will in any event be included in the decedent’s gro
estate. See Estate of Marvin L. Pardec v. Commissioner, 49 T.C. 140, 147-50 {1967).

217, See Commissioner v. Dwight's Estate, 205 F.2d 298, 301, 302 (2d Cir. 1953), e
denied, 346 U.S, 871 (1953). -



JE AUGMENTED ESTATE CONCEPT ' 1095

tischarge the obligation and the remainderman'’s possession would have
Iwen deferred until the transferor’s death. If the legal obligation 1o support
Jhe trust beneficiaries ceased before the transferor’s death, the transferred
property would not be included in the augmented estate since at his death
.here would be no retained right to income.*'™ When the support obligations
cease but payments continue from the trust to provide support o the
 hildren-beneficiaries there is an economic change in the transferor’s
estate because the transferor no longer benefits from the income payments.
tn such a case, it would appear that the spouse could not include the trustin
the augmented estate unless the decedent either retained a tainted power
aver the trust, within the meaning of section 2-202{1)(ii) of the UPC, or dies
within two years of the termination of the support obligation, in which case
the trust could be captured under section 2-202(1)iv).

Itis also unclear to what extent, if any, section 2-202(1)(i) reaches wholly
discretionary trusts created primarily for the decedent’s benefit. For exam-
ple, suppose H, during marriage, transfers property into a trust designating
a corporate trustee. Under the terms of the trust, the corporate trustee has
the discretionary authority to pay 1o, or withhold from H, income or corpus.
H has no power to compel payment of income or corpus to himself. In this
case, M has effectively relinquished all rights in the transferred property. In
analogous tax litigation the courts have held that H has retained no taxable
right under a pure discretionary trust and the transferred property is
excluded from the gross estate.?!? If the analogy holds for augmented estate
purposes, the pure discretionary trust may be an effeciive disinheriting
device unless established within two vears of death. The discretionary trust
as an avoidance technique may be more theoretical than real. It is unlikely
that many persons would utilize pure discretionary trusts as a disinheriting
device because the cost of severing their interestin the property may present
o great a financial risk. If there is an understanding with the fiduciary,
cxpress or implied, to minimize that risk, the courts are likely to follow the
lead of the federal courts in estate tax litigation e the effect that the
understanding amounts to a retained right. 2%

The possession or enjoyment language of section 2-202(1)(i) of the UPC
Is most appropriate to transfers of real property under which the transferor
has retained a legal life estate. Thus, if O, who owns Blackacre, executes a
deed to X retaining a life esiate, Blackacre would be included in the
augmented estate if O retained the life estate at death. On the other hand,
suppose during marriage O deeds Blackacre o child A but continuesto live
nn Blackacre. Is this transfer subject to capture even if not made within two
years of O's death? In federal tax litigation a similar issue arises under
section 2086(a)(1); the Service has generally been successful in bringing the
transfer into the gross estate! when the triers of fact find either animplied

218, Cf Townsend v. Thompson, 42 A F TR, 1309, 1311 (E.D. Ark. 1950,

219. Commissioner v. Trving Trust Co., 147 F.2d 946, 947-48 (2d Cir. [$5); Clark v.
nned States, 209 F. Supp. 895, H1-02 (D. Colo. 196Y).

220, See Estate of McCabe v. United States, 475 F.2d 1142 (Cu. CL 197%); Edgar Uhl, 25
F.C. 92 (1955), rev'd, 241 F.24 867 (7th Gir. 1957),

221, See Guynn v. United States, 437 F.2d | 148 (4th Cir. 1971); Emil Linderme, Sr., 52
I.C. 305 (1969). But see Diehl v. United States, 21 A.F.T.R.2d 1607 (W.D. Tenn. 1967).

—
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or express agreement between the parties permitting the transferor o retaip,
possession, of the transferred property.?*

Section 2-202 is intended “to reach the kinds of transfers readily usabi,
to defeatan elective share in only the probate estate.”#*3 Each of the trans{er,
described above are of that caliber. While the reporter’s comment to section
2-202 indicates that the provisions of the statute are more limited than the
provisions of the Internal Revenue Code that create “fine spun tests,” it i
likely that the federal courts’ judicial gloss to section 2086(a)(1) will substan.
tially affect the construction of section 2-202(1)(i) by the state courts,

Section 2-202(1) does not include transfers that are subject to the
transferor’s retained right to designate the persons who will enjoy the
transferred property ot its income, except to the extent the transfer is made
within two years of death and is captured by section 2-202(1){iv). Transfers
of this kind would be subject to the federal estate ax under section
2036(al2) of the Internal Revenue Code. Thus, if O transferred property o

T and O in trust to pay the income to and among A, B, and € for O'slife
and upon O's death to pay the corpus to X, the trust would be included in
O’s gross estate for federal estate tax purposes but not in O's augmented
estate. The exclusion of this type of transfer from the augmented estate is
appropriate because it is unlikely that such transfer would ordinarily he
made for the purpose of defeating the spouse’s right because the transfer
also divests the transferor of his future economic enjoyment in the transfer-
red property.

An additional problem arising from the retained-at-death language in
section 2-202(1) is illustrated by the following example. During marriage,
transfers $100,000 in trust, reserving the income for life. Three weeks
before her death, W rencunces the income interest. If W had not renounced
the income interest at her death, the trust would be included in the
augmented estate. Does the relinquishment of W's interest remove the trust
from the augmented estate? Under a literal reading of section 2-202(1)(i) of
the UPC, it would be excluded from the augmented estate because the
income interest is not retained at death. This construction increases the
possibility that deathbed renunciations of a retained interest may be used as
disinheriting devices. However, section 2-202(1)(iv) of the UPC, which
reaches transfers within two years of death, may capture the property into
the augmented estate. Arguably, section 2-202(1){(iv) could reach the pro-
perty on the theory that a transfer occurs whenever the transferor relin-
quishes all economic interest in the transferred property.

D.  Revocable Transfers

Section 2-202(1)(i1) of the UPC captures into the augmented estate
transfers during marriage to donees (other than the surviving spouse) to the
extent decedent did not receive adequate and full consideration in money or

292, Treas. Reg. § 20.2036-1(a) (1960} provides: “An interest or right is wreated as having
been retained . . . if at the time of the transfer, there was an understanding, expressed
implied, that the interest or right would later be conferred.”

223. UPC § 2-202, Comment.
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oney's worth if at the time of decedent’s death decedent retained “a power,
sher alone or in conjunction with any other person, to revoke or to

qsume, invade, or dispose of the principal for his own benefit."*?* This
~tion, like section 2-202(1)(1) of the UPC, reaches transfers that are
. wentially testamentary in nature: during the donor's lifetime the donee's
awerest is speculative because of the possibility thar the donor can reclaim
e property. Only at the donor’s death is the donee assured of acquiring the
~ssession or enjoyment of the transferred property. The statute reaches
ammon devices such as revocable trusts and Totten trusts. Section 2-
i 1)(ii) of the UPC has less reach than its federal estate tax law counter-
aart; section 2038 of the Internal Revenue Code captures into the gross
~ate for federal estate tax purposes interests in property which at the
ionor’s death are subject to a power to revoke, alter, amend or terminate,
-hether or not the power is exercisable in the donor’s favor. Thus, if O
.nveys property to (O and T, as trustees, to pay the income and corpus
setween A and B in such shares as the trustees deem advisable and upon the
Ivath of the survivor of A and B to pay any remaining corpus to €, the trust
~included in O's gross estate™? but would be excluded from s augmented
tate unless the retained distribution powers were somehow construed to be
~wercisable in O’s favor. In drafting this section, the Commissioner’s recog-
nized that the net it spun was not drawn as tight as it could be. Professor
Fifland has noted, however, that since the tax laws reach transfers subject at
the donor’s death to a power to alter, amend, or terminate even though not
evercisable in the donor’s favor, a person who retains one of these tax-rainted
powers is likely also to retain the power to revoke,??® which would cause the
transferred property to be included in the augmented estate.

Section 2-202(1)ii) of the UPC applies whether the tainted power is
«xercisable by the transferor alone or in conjunction with any other person.
sunilar language appears in section 2038 of the Internal Revenue Code.
lhis language has been construed for federal estate tax purposes to reach
rint powers even though the co-holder of the power has a substantial

224, The language of the UPC closely parallels N.V. EsT., POwERs & TrUsTS Law §
*LIBYIHEY (McKinney 1967), although there are some impottant differences. Under the
“ew York statute, the power must be expressly retained. Ordinarily, a power of revocation
sill not be impbed and, unless the power is expressly reserved, the trust is trrevocable. Eng.,
Cray v, Union Trust Co., 171 Cal. 637, 134 P. 306 (1916). Thus, omission of a similar
‘equirement in the UPC does not appear significant.

Under the New York statute, the ainted powers need not be exercisable for the donor's
wrefit. Thus, the spouse of a New York domiciliary would have greater rights than are
vstended under the UPC. IF a power of invasion cannot be exercised for the donor's benefit
there is an economic depletion of the estate and the transfer is less of a testamentary substitute
tean if all donees’ enjoyment were dependent upon the donoer's death,

205, Lober v. United States, 346 U.S. 335 (1953); Porter v. Commissioner, 288 U8, 436

1433).

26, NaT'L CONFERENCE OF COMMISSIONERS ON UNIFORM STATE Laws, UINIFORM PROBATE
UouE: LEGISLATIVE HISTORY 34-35 (Proceedings of Committee of the Whole, in Philudelphia,
1. July 30, 1968). Professor Fifland has noted ane exception to his prognosis. A transieror
“vght retain a special power exercisable in favor of children over transferred property and no
ther interest, In such a case the property would be included i the federal gross estawe under
* 2038 but excluded from the augmented estate. Efland, Rights of the Surviving Spouse anrd
ULildren, in UNIFORM PROBATE CODE PRACTICE ManvaL 45, 18 (1475 See alse text accom-
nying note 212 supra.
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adverse interest in the property. Thus, if O transfers property to T in truw
to-pay the income to A for life and upon A's death to pay the corpusto §,
and if O retains the power to revoke the trust but only with B’s consent, the
trust is included in O's gross estate.?7 A literal reading of the federy
statutory language and the Uniform Probate Code supports no other result,

Suppose O gratuitously transfers property to T in trust to pay the
income 1o A for life and upon A’s death to pay the corpus to B. The trus
tnstrument states that the trust is irrevocable. Although a trust purports 1,
be irrevocable, as a matter of trust law the settlor and all of the beneficiarie
may consent to its termination and a distribution of the corpus amony
themselves in such proportions as they agree.?®® Suppose in the abow
described trust, O retains a power to revoke exercisable only with the
consent of A and B. This power reserves to O no greater power than ¢
would have had if the trust were expressly stated to be irrevocable. Is the
trust included in O's augmented estate if the transfer occurred during
marriage? For federal estate tax purposes, the Service takes the position thur
if the retained power “adds nothing to the rights of the parties under local
law™? the property subject to the power is not included in the gross estat
under section 2038. A similar result should follow under the UPC.

Section 2-202(1)(i1) provides that the tainted revocation power must be
retained at the deceased transferor’s death. It does not require that the
power be exercisable at that time. Section 2038 of the Internal Revenue
Code reaches interests in property, the enjoyment of which is subject to
change at the decedent's death by one of the tainted powers described in tha
statute. If the tainted power at the time of the decedent’s death is subject tos
contingency beyond the decedent’s control which did not occur prior to the
decedent’s death, the property subject to the contingent power is excluded
from the gross estate®* because at the time of the decedent’s death the power
was not exercisable. Thus, suppose O transferred property to T in trustto
pay the income to A for life and upon A’s death to pay the income to B for
life and upon the death of the survivor of them to pay the corpus to C; and
should B survive A, O retained the power to revoke the trust. At (s death,
A and B survive. In this case, the trust property is excluded from O’s gros:
estate because the revocation power is subject to a contingency (namely tha
B survive A) beyond O's control. Arguably the trust should also be excluded
from O’s augmented estate since at O's death O could not then revoke the
trust in his or her own favor. Suppose in the above described trust, O's
power was subject to O paying A $100, a contingency within O's control. I'Ul
federal estate tax purposes, the trust would be included in O’s gross estate.”

It should also be included in the augmented estate since O has the powe!

227. Helvering v. City Bank Farmers Trust Co., 296 U.S. 85, 90 (1935).

998 Ser Botzum v. Havana Nat'l Bank, 367 Il 539, 542-4%, 12 N.E.9d 203, 205 {1939
Fowler v, Lanpher, 193 Wash. 308, 316, 73 P.2d 132, 136 (1938); ¢f. Claflen v. Claflen, 1#
Mass. 19, 22, 20 N.E. 454, 455 (1339).

299, Treas. Reg. § 20.2038-1(a)(2) {1962); see Helvering v. Helmholz, 296 U.S. 93, o

L4
(13’;?1] Treas. Reg. § 20.2038-1(b} (1962). See alse Jennings v. Smith, 161 F.2d 74, 77 (2d Co

1947); Cyrus C. Yawkey, 12 T.C. 1164-1172 (1949},
231, See Treas. Reg. § 20_.2038-1(&)} {1958).
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.dely within his or her control to cause the revocation power to be presently
ercisable. Any other construction would easily permit circumvention of
e policy behind section 2-202(1)(ii).**?

Suppose O transfers property into a revocable fnuter vivos trust but
.ithin two years of death relinquishes the power. On the face of section
J902(1)(1), the wust property is excluded from the augmented estate
secause the tainted power was not retained at death. On the other hand, if
‘e release of the power were treated as a transfer on the theory that the
release was tantamont to the actual economic depletion of O’s estate, the
asroperty could be brought into the augmented estate under section
1.202(1Kiv), which reaches certain transfers within two years of death.*

Suppose O transfers $100,000 into a revocable inter vives trust ten years
lefore his or her death and retains the revocation power at death. During
the ten year period, $50,000 of trust income is paid to the income bene-
ficiary. At s death the corpus is valued at $100,000. How much is included
i the augmented estate? Section 2-202(1) provides that “property is valued
s of the decedent’s death except that property given irrevocably to a donee
during lifetime of the decedent is valued as of the date the donee came into
possession or enjoyment if that occurs first.” The statute is silent with respect
i the inclusion or noninclusion of income paid to donees other than the
«irviving spouse. On the other hand, section 2-202(2) relating to property of
the surviving spouse derived from the deceased spouse that is included in
e augmented estate provides in subdivision {ii) that “income earned by
mcluded property prior to the decedent’s death is not treated as property
derived from the decedent.” That the exclusion of income on interspousal
wansfers was specifically considered as respects the computation of the
agmented estate may suggest that the omission of any similar provision as
tespects other donee transfers was intentional and that a contrary result was
mtended. ¥

This construction would be unfortunate because it would seriously
hundicap the income beneficiary's right to the use and enjoyment of the
mcome by requiring him or her to set aside a portion of the income for a
passible future election; it also runs contrary to the general theory of the
aigmented estate, which permits the spouse to reach transferred property
that decedent cconomically enjoyed at the time of death. Any income
«tnally paid o the income beneficiary would be beyond the reach of the
“weedent’s revocation power and decedent could not beneficially enjoy the
tirome paid out of the trust. In other words, actual payment is akin o an
witright gift, However, on the theory that the actual payment of income
rheves the amounts paid from the revocation power and constitutes a
unsfer upon payraent, it may be argued that income payments within rwo
'virs of the decedent’s death are included in the augmented estate under

3L Of LR.C§ 2038(h) (power subject to precedent giving of notice).
B Cf M. § 2038 (tainted power released within three years of death causes subject
sy o be included in gross estate).

'-'i‘_L' Compare 20 Pa Covs STat. Axy § 6111{a) (Purdon 1974), which provides that the
Oviing spoyse’s right shali not attach w “the rights of any income beneficiary whose interest
“romes vested in enjoyment prior to the death of the conveyor.”

'+
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section 2-202(13(iv).** An analogy may be drawn from the federal gift 1a,
law o the effect that transfers to 2 revocable trust are incomplete but tly:
subsequent income payments are completed gifts. ™ Section 2-202(1j,.
should reach any accumulated trust income on the theory that at decedey'
death decedent could claim beneficial enjoyment of the accumulated ip.
come through the exercise of the revocation power.®?

Both sections 2-201¢1){i1) and 2-201(1)(i) raise the question of whoistly
transferor—a question also raised by the reciprocal trust doctrine, which i
sometimes employed in federal estate tax litigation. For example, suppose ()
transfers property in trust for A’s benelit (Trust 1) and A transfers propern
in trust for O's benefiv (Trust 2). A is authorized to invade the corpus of
Trust 1 for his or her own benefit and O is authorized to invade the corpus
of Trust 2 for his or her own benefit. O dies. Is Trust 1 or Trust 2 included in
the augmented estate? If the value of each wransfer in trust is equal
s personal estate has suffered no economic depletion by virtue of the
transfer in trust. If the value of Trust 2 is less than the value of Trust 1 at the
time of the transfer (that is, O gave up more than O received) the value of
s personal estate is depleted only to the extent of the difference. If the
value of Trust 2 exceeds the value of Trust 1 at the time of the transfer (tha
is, @ received more than O relinquished) s personal estate is enhanced to
the extent of the difference. Since section 2-202 in effect prohibits the
spouse from reaching transfers which in fact economically deplete the
deceased spouse’s estate unless made within two years of death, if the
reciprocal trust doctrine applies to section 2-202 the spouse can reach onh
Trust 2 to the extent (s personal estate has not been depleted **®

E. Jointly Held Property

Section 2-202(1)iii) of the UPC includes in the augmented estatc
transfers to donees (other than the surviving spouse) to the extent decedem
did not receive adequate and full consideration in money or money's worth
“whereby property is held at the time of decedent’s death by decedent and
another with right of survivorship.” Since “property” by definition includes
both real and personal property,®™® this section reaches both joint tenancies
in real property, stock, bonds, and bank accounts. However, because the

‘section reaches only the decedent’s transfers, to the extent the deceased joiu

tenant made no contributions to the joint tenancy, no portion thereof would
be included in his or her augmented estate if the sole contributing joim
tenant survives. Thus, if O deposits $10,000 into a savings account in the
name of O and A as joint tenanis with right of survivorship and ©

235, The Nebraska statute purports 1o insulate income paid on transferred propert
included in the augmemed estate from alse being included in the augmented estate. Ne. R
STaT. § 30-2314(1)b) {¥975)-

236. Treas. Reg. § 25.2511-.2(f) (1958},

237. Cf United Suates v. O'Malley, 383 L.S. 627, 631 (1966).

238, See Uniled States v. Grace, 355 U.5. 316 (1969). The Court stated that “application of
the reciprocal lrust docerine [for estute tax purposes] requires only that the truse be inmerr
lated, und that the arrungement, 10 the extent of mutual value, leaves the setdors in approa
mately the same econonuc position as they would have been bad they created the rus
naming themselves as life beneficiaries.” fd. at 324,

239, UPC § 1-201(33).
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redeceases A, $10,000 is included in O's augmented estate. On the other
hand, if A predeceases O, no portion of the account is included in A’s
:ugmented estate.™" Similarly, the augmented estate should exclude joint
wnancy property received by gift or inheritance and held by decedent and
.nother, whichever joint tenant dies first, since neither joint tenant contri-
huted to the property. :

The most obvious difficulty with section 2-202(1)(iii) is the problem of
wacing the transfers (direct or indirect) made by both the decedent and the
surviving joint tenant to the acquisition or improvement of the joint tenancy
property. One can easily imagine state court litigation similar to that which
has plagued the federal courts construing the analogous provision of the
Internal Revenue Code.?*!

The language of section 2-202(1)(iii) is broad enough to capture into the
augmented estate United States Savings Bonds purchased by the decedent
in co-ownership form. Professor Effland has written thau this provision
reaches United States Government Bonds held in co-ownership form.?#
Under federal regulations, upon the death of a co-owner of a United States
Savings Bond, the survivor is recognized as the sole and absolute owner of
the bonds.?** The regulations further provide that “{n]o judicial determina-
tion will be recognized which would . . . defeat or impair the rights of
survivorship conferred by these regulations upon a surviving co-owner or
beneficiary."** In Free v. Bland,**® the Supreme Court held that under the
supremacy clause of the United States Constitution,®® these regulations
preempt any inconsistent provisions of Texas community properiy law .
in the Court’s view, the right of survivorship is granted by federal law and
supersedes any conflicting state law.2** In light of that case, it appears that to
the extent section 2-202(1)(ili) would permit the surviving spouse to defeat
the survivorship feature that attaches to United States Savings Bonds by
taiming an elective share, the statute would violate the supremacy clause
and be unconstitutional 24*

F. Transfers Within Two Years of Death

Section 2-202(1)(iv) captures into the augmented estate transfers to a
tlonee (other than the surviving spouse) made during marriage and “within

0. Cf. Treas. Reg. § 20.2040-1(c), ex. (3) (1958}

2 LR.C. § 2040, See generally C. LowNDES, R KraMir & |. McCorp, FEDERAL ESTATE
0 Girr Taxes ch. 11 (3d ed. 1974).

2. Effland, Rights of the Surviving Spowse and Children, in Unirorm Prosate Cooe
Piwerice MaxtaL 45, 48 (1972).

243 31 C.F.R. § 315.62 {1976).

24, I § 315.20.

150369 US. 663 (1962),

Y U8 Cosst. art. VI ol 2.

247, 360 U5, at 668.

BT 7/

, 2% Seralsn United States v. Chandler, 410 U.S. 257 (1973). A similar problem arises with

“rient e honds purchased by © payable on death 1o A, During O7s Yife © can revoke the
“orianem and have the boueds ressued in his or her name adone or redeem them for cash. 31
"R 515.65-.66 {1976} On s death if the Bonds are then held io the name of O payvalle
o death te 4, A4 may have the bonds refssued in his or her name alone or may redeem the
“izls, Jd. § 35567, Bonds so registered are revocable by O or may be consumed by O for his
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two years of death of the decedent to the extent that the aggregate transfer,
to any onc donee in either of the years exceed $3,000.00” except to th:
extent decedent received adequate and full consideration in money w
money's worth for the transfer ¢

Section 2-202(1)iv) reaches outright transfers in which. the decedeny
retains no beneficial interest as well as transfers in trust which might no
otherwise be included in the augmented estate under either section 9.
202(1)(1). or 2-202(1)(ii). The $3000 limitation is obviously related to the
federal gift tax annual exclusion®®! and avoids having to take account of
small Christmas, birthday, and wedding gifts. To the extent decedent duly
filed all required gift tax returns, the administrative inconveniences thu
might attach to a search for such transfers is minimized.

The two year limitation may dissuade all but the clairvoyant from
making substantial outright transfers for the purpose of defeating the
spouse’s elective share, The two year rule applies without regard to dece-
dent’s motives for the transfer.*™ As originally drafted, the two year rule
created substanual convevancing problems because purchasers were subject
to the risk that a transfer within two years of death might be attacked on the
ground that it was unsupported by sufficient consideration.®® In order 10
avoid this problem, a 1975 editorial revision excluded from the augmented
estate transfers to a bona fide purchaser defined as a purchaser for value in
good faith and without notice of any adverse claim.?*

In light of the $3000 exclusion per donee per year for each of the two
years preceding death, it is possible for a person, so inclined, to transfer a
substantial amount of property free of the spouse’s claim. For example, if O
had four children by a former marriage, O could transfer $3000 to euch
child in each of the two years preceding his or her death and remove $24,000
from the augmented estate. 1f O continued this outright gift-giving pro-

or her own benefit. They appear 10 be included m the augmented estate under UPC &
2-202(1)(ii). However, like co-owned bonds, if the statuie is consirued o defeat A's tightsitis
probably unconstitutional as a violation of the supremacy clause.

230, Compare N.Y. EST., POWERS & TRUSTS Law § 3-1. H)({13{A) (McKinney 1967), whith
grants the surviving spouse the right to elect against gits catsa mortis and subjects the spouse™
claim 1o all the vagaries that the election connotes.

2351, LR.C. § 2503(hy).

252, The comment to UPC § 2-202 suggests that the statute’s purpose is “to prevent J
person from depleting his estate in contemplation of death.” The choice of the phrase "t
conemplation of death” in the comment is unfortunate. It appears the Commissioners wend
out of their way in drafiing the provisions to avoid that phrase and the tranma it has creawd o
federal tax litigation under former § 2033 of the 1niernal Revenue Code, which caprured ime
the gross estate transfers prior w January 1, 1977, within three vears of death and
contemplation of death. Congress had admited the uncerainties of the contemnplation
death stundard and bas substitnted an absolure three year rule w the effect that in respea 1
decedents dying after December 31, 1976, gratuitous transfers afler that date and wilk
three years of death are included in a1l events m the gross estate except to the extent the!
qualified for the $3000 annual exclusion. 1.R.C. § 2035(a).

9533, As noted in the comment o § 2-202, this issue was raised by the Colorado B
Association. Tmplicie in the concern is the idea that the UPC does not incorporate an ordinat-
business transaction exception in the consideration in moncy ot money’s worth exceptian o
at lcast, that from a title viewpoint the risks were too great 10 await a court judgment 1o the!
effect. )

954, UPC §§ 2-202(1), -202(4).
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samfora number of years before his or her death, the depletion couid be
..re substantial. It may be that the Commissioners felt that the fear of
cripping one’s self of one's wealth was a sufficicnt impediment to this kind
§ avoidance device. Also, transfers in excess of the $3000 exclusion are
. animized by the impact of the federal gift tax. Under the unified estate and
.y tax rate structure there may be even less incentive to make taxable
~aright gifts since payment of the estate tax that would be payable if no gifts
~cre made will be accelerated,

Under section 2503(h) of the Internal Revenue Code, the $3000 annual
~xclusion is limited to gifts of a present interest in property. No similar
timitation is required under the UPC, which appears to allow the exclusion
ror transfers of either a present or future interest in property. Under section
1.402(1} of the UPC, in all cases where the decedent has transferred a future
lerestin property that becomes possessory at or after the decedent’s death,
the interest is valued at decedent’s death for the purpose of computing the
wuount included in the augmented estate. Is the $3000 exclusion fully
Jowable if the future interest was valued at less than that amount at the time
o[ the transfer but at more than that amount at the time of the decedent's
Jeath? If the future interest is created in a trust, for purposes of section
2202(1)(iv) is the wrustee the donee, and for valuation purposes is ihe
vansfer valued at the time of the transfer (less the $3000 exclusion) and not
at the time of the decedent's death? If the trustee is not the donee for
put poses of section 2-202(1){iv}, can the trustee be the recipient of property
within the meaning of section 2-207(b} and be liable for conwribution 10
wtisfaction of the elective share? These are a few of the unanswered
questions ratsed by the $3000 exclusion per donee per year. It might have
wen advisable to limit the $3000 exclusion to present interests in property if
the $3000 exclusion is intended to eliminate small gifts from the augmented.
+stite, The future interest is an unlikely vehicle for the transfer of a small
«ft, it being more frequently a characteristic of a substantial transfer
weorporated into a comprehensive estate plan.

A further ambiguity arises whenever a trust created within two years of
teath is incduded in the augmented estate under section 2-202(1}(iv). Under
that provision, a $3000 exclusion is allowed for each donee. Who is the
onee, the trustee or each of the income beneficiaries and remaindermen?
Under federal gift tax laws, taxable gifts in trust are computed as if the
flunees were the beneficiaries of the various interests created and not the
‘tustees, By analogy, does section 2-202(1)(iv) permit multiple exclusions
‘o transférs in trusi? For example, if O transfers $100,000 of propertyto T
‘Hirust o pay the income equailly to A and B and upon the death of the
~urvivor of them to pay over the corpus to X and the interestsof A, B,and X
e valued ac $30,000, $30,000, and $40,000 respectively, the aggregate
“mount included in the augmented estate 15 $51,000if 4, B, and X are the
‘iees, whereas if T were the donee, $67,000 would be included in the
riumented estate. The hypothetical raises the additional and unanswered
uesiion of how the interests of the beneficiaries are 1o be valued. The UPC
‘tifortunately is silent on this problem.
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G.  Consent Transfers, Insurance, and Annuities

There are two important caveats to the operation of section 2-202(],
First, any transfer that might otherwise be included in the augmented estay,
is excluded if made with the writter consent or joinder of the decedenr.
spouse.” Thus, the transferor can assure the effectiveness of a proposer
transfer by having his or her spouse consent or join in the transfer. The
statute does not detail the form of the consent. Presumably, any consen
should refer specifically to the property transferred and to the donee ang
should include a waiver by the spouse of inclusion of the transfer in the
augmented estate under section 2-202 in the event the spouse survives thy
transferor. However, to the extent the spouse signs the instrument evidenc.
ing the transfer, whether a check, deed, or otherwise, a presumption should
arise that the signature constitutes consent. Similarly, to the extent the
spouse joins in a split gift return for federal gift tax purposes, a presumption
should arise thar the spouse consents to the gift.

To the extent the consent gains wide and indiscriminate use, it ma:
become the most convenient method of denving the spouse a share of inne
vivos transfers that might otherwise form part of the elective share. One can
only conjecture about the extent to which spouses will consent to otherwis
tainted transfers without being fully apprised of their rights. This problemi.
highlighted by a comparison with section 2-204, which provides that the
right to an elective share may be waived “after fair disclosure,” a term tha
may or may not apply to section 2-202. And even if there has been a fai
disclosure, in the harmonious family sitvation the spouse may not wish w
encourage strife by refusing to consent to the transfer even though the
spouse is fully informed of its potential detriment to his or her rights as
surviving spouse. On the other hand, if the spouse consents to the transfe
the donee can be assured that he or she will not later be called upon t
contribute to the spouse’s elective share. This should have the laudaton
effect of securing the donee’s title and protecting the transferred propert:
for the stream of commerce. Adoption of the augmented estate provision:
will, as a practical matter, substantially affect current gift-giving practice:
that in the past have generally not required the spouse’s consent. Becaus
the donee’s title can only be secured if the spouse joins in the transfer an
because no one can be assured of living two years after every transfer, ir
practice, the spouse will have to join in every transfer made if it is to k
insulated from the augmented estate.

The second caveat is that in no event does the augmented estate include
any life or accident insurance, joint annuities, or pensions payable 0
person other than the surviving spouse.®® The comments to section 2-20°
suggest that this exclusion is supportable on the ground that tnsurance @
“not particularly purchased as a way of depleting the probate estate ant

255. Prolessor Effland has suggested that the consent need only be signed by the trar
feror's spouse at the time of the transfer and that the consent of Spouse T binds Spoust -
Eifland, Rights of Surviving Sperse and Children, in Un1Fosy Prosati Covg PRACTICE MasL
45, 48-49 {1972). See alse note 206 supra,

256. Cf N.Y. EsT, PowERrs & TrUsTS Law § 5-1.1{b)2) (McKinney 1967).
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~ouling the elective share of the spouse.” As a general matter, this obvious
iy judgment is appropriate because the assets referred to are more like
".rate builders than estate depletors. However, insurance may be an effec-
+ o disinheriting device, particularly if decedent in later years depletes his-
.iobate estate by the purchase of a substantial single premium life insurance
_alicy in favor of donees other than the spouse. Jointannuities may prove to
« the ultimate disinheriting device. The joint annuity would permit the
Jecedent to transfer a substantial portion of his wealth to donees, other than
ihe spouse, without divesting himself of the present economic benefits. This
exception is difficult to justify because truses created by the decedent under
«lich decedent retained the incomne for life are included in the augmented
rsate.

H. Veluation of Donee Transfers

Donee transfers to persons (other than the surviving spouse) included
m the augmented estate are valued as of the date of the decedent’s death
unless the property is given irrevocably 1o the donee during the decedent’s
lifetime. In the latter case, the property is valued as of the date the donee
came into possession or enjoyment of the property.® Under the possession
and enjoyment test, it is irrelevant when the donee’s interest vests. Thus, a
remainder following a retained life estate is valued as of the decedent’s death
since the remainderman’s interest would not become possessory before that
time even though the remainderman's interest may have vested atan earlier
time. Similarly, transfers subject to a power of revocation or a power 1o
invade, consume, or dispose of the principal for the decedent’s benefit
would ordinarily be valued as of the decedent’s death. In each case, prob-
lems may arise if between the date of the transfer and decedent’s death the
donee has improved the property. For example, if O during marriage
gratuitously transfers Blackacre to Child A, retaining a life estate {for his lile
and during O's life A improves the property, are the improvements in-
cluded in the valuation of the property at O's death? While the statute fails to
address this issue specifically, only O's lifetime transfers are included in the
augmented estate; accordingly, A’s improvements should be excluded.

The more sertous problem is one of tracing the value artributable to the
donee’s improvements. For example, if Blackacre had been worth $50,000
at the time of the transfer, $80,000 at the time of an improvement costing
£20,000, and worth $200,000 at (Fs death, is five-sevenths or four-fifths of
the value of Blackacre at O's death included in the augmented estate?
Arguably, all of the appreciation between the time of the transfer and the
time of the improvement should be attributed to O and four-fifths of the
value included in the augmented estate. Quiright transfer within the rwo-
year period preceding decedent’s death would ordinarily be valued on the
date of the transfer when the donee’s interest becomes possessory and the
donee's improvements subsequent to the transier would automatically be
excluded under the valuation method.

Since section 2-202(jii} reaches only joint tenancy property held at

237. LPC § 2-202(1).
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death, the appropriate valuation date would be decedent’s date of death as
well, To the extent of any withdrawals from a jointbank account prior to the
decedent’s death, section 2-202(ili} would be inapplicable. With respect 1o
decedent’s withdrawals, the spouse’s rights would not be adversely atfected
to the extent the value of the withdrawals is included in decedent’s probate
estate at the time of death. To the extent of the surviving joint tenant’s
withdrawals, the augmented estate would be depleted unless section 2-
202(iv) captures into the augmented estate withdrawals within two years of
decedent’s death. This section could apply either on the theory that if ng
withdrawal had been made, the entire joint tenancy property would have
been included in the augmented estate under section 2-202(iii) and that
2-202(iv) is a backstop to that section or that the withdrawal is a transfer.

1. Spouse’s Property

One of the most innovative features of the augmented estate concept is
the treatment accorded the spouse’s property derived from the decedent in
both the computation and satisfaction of the elective share. Under section
2-202 the spouse's elective share is measured not only against decedent's
probate estate increased by third party tainted transfers, but also by the
spouse’s property that is derived from the decedent. If the spouse is or has
been adequately provided for by the decedent, the argument goes, there is
no compelling policy reason to permit the spouse to upset other dispositive
arrangements. An alternate approach would have been to take account of
the spouses’ separate property from whatever source derived. If O% probate
estate amounted to $50,000 and the surviving spouse has a personal estate of
31,000,000 inherited from the spouse’s parents, why should the spouse be
permirtted to reach any portion of the $530,000 passing to persons other than
the spouse? The approach of the UPC is more limited—only the spouse’s
property that is derived from the decedent is taken into account in comput-
ing the augmented estate. Thus, in the preceding example, the $1,000,000 is
excluded from the augmented estate and the elective one-third share is
computed against the $50,000 probate estate. The derivation limitation 1s
probably intended to recognize the surviving spouse’s contribution, directly
or indirectly, to the accumulation of decedent’s wealth (an assumption which
may or may not be truej; the elective share in part should reward the
spouse’s efforts without regard to the spouse’s personal estate not derived
{rom the decedent.®

Inclusion of the spouse’s property derived from the decedent in the
augmented estate substantially enhances the interest of persons other than
the spouse in the augmented estate, and diminishes the share of the spouse
in property in the augmented estate passing to others because the spouse’s
property derived from the decedent is included in the angmented estate for

258 It is difficult to calculate the contribution of 2 nenworking spouse 1o the accumulativn
of “family wealth.” Assuming a family of four with the “nonworking” spouse contributink
child care, housekeeping, cooking, etc. services for at least ten hours per day at the mimmnn:
wage of $2.30 per hour, the spouse’s annual “unpaid salary” with a two-week vacation and
only a five-day work week would be $5730. Over a 20-year period, the spouse’s unpaid salar .
assuming no raises, would be $115,000.
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aurposes ol compating the one-third share, and its full value is charged
wanst the elective share for satisfaction purposes. Accordingly, if the
~é|uu56 has been adequately provided for by property transfers from the
Jecedent, the value of such property reduces the amount of contribution
Jue from others in satisfaction of the elective share, and may completely
climinate the necessity of third-party contribution.?>® Gontribution will not
nceur whenever the value of the spouse’s property included in the aug-
mented estate or property passing to the spouse by testate or intestate
weeession equals or exceeds the value of the elective share.

Section 2-202(2) includes in the augmented estate “the value of proper-
v owned by the surviving spouse at the decedent’s death . . . to the extent
tsuch) . . . property is derived from the decedent by any means other than
testate or intestate succession without a full consideration in money or
money's worth.”?®” Property acquired by the surviving spouse by testate or
indestate succession is properly excluded from the augmented estate under
section 2-202(2) since it is included in the augmented estate as property in
the decedent’s probate estate. As noted earlier, property passing from the
decedent to the spouse by testate or intestate succession is taken into account
for purposes of satisfying the elective share. It is irrelevant whether the
property acquired from the decedent was acquired prior to or during the
marriage. Thus, interspousal transfers are not treated like decedent’s trans-
fers to persons other than the spouse.

The augmented estate also includes property transferred by the surviv-
ing spouse at any time during marriage—presumably to the decedent—to
any person other than the decedent, “which would have been includible in
the spouse’s augmented estate if the surviving spouse had predeceased the
decedent 1o the extent the . . . transferred property is derived from the
decedent by any means other than testate or intestate succession without a
full consideration in money or money’s worth.”?®! To the extent the dece-
dent joined or consented wo a transfer to others of property derived from the
decedent by the spouse, the transfer is excluded from the augmented estate
int the same manner as decedent’s transfers joined in or consented to by the
spouse are excluded from the augmented estate. The laudatory notion
behind this inclusion is to take account of spousal transfers of property
derived from the decedent in which the spouse still retains economic
benefits, Unfortunately, the provision creates difficult tracing problems and
the terminology employed presents some constructional difficulties. When
15 the surviving spouse treated as having predeceased the decedent? It would
¢ppear that the most relevant point of time would be immediately before the
decedent’s death since this would most accurately reflect those inter vivos
transfers that the spouse will most likely enjoy after the decedent’s death.
Thus, suppose H transferred $100,000 to W who immediately thereafier
vstublished a revocable trust of the $100,000and H died ten years later. If W

235, UPC § 2-207(a).
W00, Compare N.Y. Est. Powkrs & Trusts Law § 5-1.1(b) (McKinney 1967) which
#ulides in the computation of the spouse's elective share a limited number of transfers to the

© unving spouse and which would not include all property derived from the decedent.
YAl UPC § 2-20%(2).
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held the revocation power immediately before H's death it would be
appropriate to take account of this transfer in the augmented estate since Ty
could reach the trust property for her economic benefit. However, if twoy
years after the transfer in trust, Wreleased the revocation power and H died
eight years later, at H's death the trust would be beyond W’s reach and could
not be utilized for W’s support.

In measuring the spouse’s outright transfers of property derived from
the decedent it is essential to know when the spouse’s fictional death
supposedly occurred since only outright transfers within two years of this
fictional death would be included in the spouse’s augmented estate. Assum-
ing that only outright transfers by the spouse within two years of decedent’s
death are included in the augmented estate, and that outright transfers
more than two years before the decedent’s death are excluded, there are
potential inequities. For example, decedent’s second spouse may have
received substantial transfers from the decedent, which in turn were trans.
ferred o the spouse's children by a former marriage beyond the two year
period. In this case, the spouse would be entitled to a greater share of
decedent’s augmented estate, perhaps at the expense of decedent’s children.
However, the uncertainty of the time of the decedent’s death should
discourage this practice.

The statutory list of property derived from the decedent, in additionto
outright gifts, that may be reflected in property owned outright by the
spouse at the decedent’s death is exhaustive but not exclusive. It inciudes
many types of wransfers to the spouse that would be excluded from the
augmented estate if transferred by the decedent wo others. The distinction is
justified on the ground that, if by taking account of all property derived
trom the decedent the spouse is adequately provided for, there is no reason
to defeat decedent’s estate plan and the expectation of other donees by
permitting the spouse to reach transfers to them. Property derived from the
decedent includes the surviving spouse's beneficial interest in any trust
created by the decedent during his or her lifetime.?? A beneficial interestin
a trust might include a life income interest or a remainder interest and could
be subject to any number of restrictions affecting the spouse’s possession
and enjoyment of the same. As initially drafted, the UPC failed to provide
any method for the valuation of any limited interest which the spouse is
treated as having derived from the decedent. Argnably, the interest could be
valued by reference w market condiuons at the appropriate valuation date,
although market values of limited interests are highly speculative and
difficult to prove. In the alternative, either federal estate tax?? or state estate
or inheritance tax** valuation tables might have been utilized to fix the value
of alimited interest. A 1975 editorial change to section 2-207(a) of the Code,
which arguably applies to section 2-202(2) as well, provides that “the electing
spouse’s beneficial interest in any life estate or in any trust shall be computed

262, Id. § 2-202(2)(i).
263. Treas. Reg. § 20.2021-10 (1970),
264, See 4 FED. Est. B GIrT Tax REp. (CCH) 4 12,100 (1967).
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_ i worth one-half of the total value of the property subject to the life estate,
_of the trust estate, unless higher or lower values for these interests are
.blished by proof.
It is unclear what effect this valuation provision will have on powers
_anted to the spouse. For example, suppose O transfers $100,000 into an
.7 vives trust to pay the income to spouse S for life. O grants § a general
~wer exercisable by deed. The income interest is presumptively worth
0,000 Since only a piece of paper stands between § and $100,000, the
awer should be valued at $50,000 and the entire $100,000 weated as
«tived from O. On the other hand, suppose O grants § a general testamen-
v power. Arguably, this should not affect the suggested resultsolongas §
wid economically realize some benefit from the power during lifetime. For
~ample, if § could borrow money secured by the property interest subject
sthe power, the power should be treated as an interest passing from Qo 5.
on the other hand, if under applicable law 5§ cannot benefit economically
om the power, it is unclear whether the power should be ignored. Undera
-ulicy that seeks to assure S long-term financial protection, it should be; but
s pulicy that recognizes the elective share as a reward for §'s contribution to
¥s wealth militates in the other direction, since § has the power to dispose of
:he property at death. If O grants § a limited power that excludes 5 and $'s
~tate s potential appoiniees, the power should be ignored on the theory
“ut § is merely the agent of O and receives no economic benefit in the
stoperty subject o the power.
A second form of property derived from the decedent is that appointed
o the decedent to the spouse in exercise of either a general or special power
+f appointment that could also have been exercised in favor of objects other
‘han the spouse.®®® 1f the special power was exercisable solely in the spouse’s
iwvor, the UPC adopts the relation-back theory of powers and treats the
property appointed to the spouse as derived from the donor of the power
and not from the donee-decedent. The rationale for this exception is
sincure in cases where the spouse is not also the taker in default of the
ippointment designated by the donor of the power; any exercise in the
spouse’s favor, whether or not the spouse is the sole potential object of the
iwwer, involves discretion on decedent's part which, if not exercised, defeats
the spouse’s potential interest in the property subject to the power.
Property derived from the decedent can also take the form of proceeds
vf life and accident insurance on the decedent’s life attributable to premiums
vitid by the decedent.?” While insurance on decedent’s life payable to
heneficiaries other than the surviving spouse is excluded from the aug-

B3, UPC § 2-207(a). Whether the quoted provision applies to § 2-202 is open to doubt.
the statutory language is introduced by the phrase “For purpose of this subsection,” and
“vinus reference to § 2-207(a). If the presumptive valuation controls for purposes of satisfy-
iy the spouse’s elective share, however, it ought to conirol for purposes of computing the
“ure. Otherwise, the amount included in the augmented estate and the amount deemed to
i1%s 1o the spouse in satisfaction of the share could differ.

Y66, 14, § 2-202(2)().

267, Id
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mented estate, proceeds of insurance payable to the spouse are include
“hecause it seems unfair to allow a surviving spouse to disturb the decedeny’,
estate plan if the spouse has received ample provision from life insyr.
ance.”™™ It is unfortunate, but probably uravoidable, that the insurance
addition is tied to premiums paid by the decedent. It takes little imaginatioy
to forecast potential litigation concerning this requirement, centering on ;
multitude of factual pauterns based upon the claim that premiums paid tn
another are indirectly attributable to the decedent.

A fourth kind of property derived from the decedent includes any lump
sum benefitimmediately payable to the surviving spouse; also included isth,
commuted value of any annuity contract proceeds payable to the surviving
spouse and attributable to premiums paid by the decedent on annuiy
contracts under which the deceased spouse was the primary annuitant "
This inclusion primarily reaches joint and survivor commercial annuit,
contracts or commercial annuities on decedent’s life that provide a guarap.
teed payment period and designate the spouse as the beneficiary.

With respect to the last two forms of property, section 2-202(2j(,
provides that “premiums paid by the decedent’'s employer, his partner, a
partnership of which he was a member or his creditors, are deemed to have
been paid by the decedent.” Thus, a group life insurance policy paid b
decedent's employer but payable to the spouse would be included in the
augmented estate.

Property derived from the decedent also includes the commuted value
of any amounts payable to the surviving spouse after decedent’s death unde
any public or private pension plan, disability compensation, death benefin
or retirement plans other than social security, to compensate the decedent
for services rendered or disabilities incurred.” This inclusion primarily
reaches public or private pension plans, other than social security, that pa
benefits to a deceased employee’s surviving spouse.

A sixth type of property derived from the decedent is that held by the
decedent and the spouse at the tme of the decedent’s death as joint tenant
with right of survivorship.?! United States Savings Bonds held by deceden
and the spouse as co-owners should be taken into account in computing thr
elective share. Doubts earlier expressed®” with respect to including
owned bonds of decedent and a person other than the spouse in tht
augmented estate focused on the potential problems of the spouse’s electiv:
right defeating the bond’s survivorship feature. If the spouse is the survivis,
co-owner, incluston of the bonds in the augmented estate would not impa-

268. UPC § 2-202, Comment. Under N.Y. EsT., POWERS & TrUSTS Law § 5-1.1(t
{McKinney 1967), proceeds of insurance pdyable to decedent’s surviving spouse are exclude
inn the computation of the spouse’s elective share,

2649 UPC § 2-202(2)(i). Under N.Y. EsT, Powers & Trusts Law § 5-1.1(b}(2) (McKinm
1967, annuity contract proceeds payable to decedent’s surviving spouse are excluded fre
the compuation of the spouse’s elective share,

270. UPC § 2-202(2)(i). Under N.¥. Est., POWERS & TRUSTS Law § 5-1,1(b)(2) (McKim™
1967}, these benefits would not be taken into account in computing the spouse’s elective shar®

271, UPC § 2-202(24i).

272, See note 249 supra and accompanying text.



1HE AUGMENTED ESTATE CONCEPT 1041

1he survivorship feature but would only limit the right of the spouse to reach
~ther property in the augmented estate,

Finally, the value of the surviving spouse’s community property
rights?™ is included as property derived from the decedent.

All property owned by the spouse at the decedent’s death or transferred
s the spouse in a tainted manner “is presumed to be derived from the
Jecedent except to the extent that the surviving spouse establishes that it was
derived from another source.”?™ This presumption is rebuttable although
difficult tracing problems can make it difficult or impossible for the spouse
10 pvercome the presumption, It is unclear from the language of the UPC
whether the spouse must specifically rebut the presumption for each item of
the spouse’s property included in the augmented estate or whether the
spouse can rebut the presumption by evidence that a portion of the total
value of all of the spouse’s property was derived from a third party source.
The latter method should be permissible. Otherwise, the spouse is penalized
for not exhausting property derived from the decedent during their joint
lifetimes rather than the property derived from a third party source.

Other problems are presented by the derivation concept. Suppose at
decedent’s death the spouse owns property then worth $200,000. For the
five years preceding decedent’s death, the surviving spouse had been
employed and earned $50,000 before taxes but 37,500 after taxes. Gross
earnings could account for the $200,000 personal estate. Actually, the
spouse and the decedent pooled their incomes {or the purpose of paying
hving expenses and the surviving spouse deposited $500 from each week's
salary into a personal savings account for a total accumulation of $21,500,
which is included in the spouse’s $200,000 personal estate. Is the spouse to
he penalized for contributions to their joint living expenses? Is the spouse
entitled to rebut the presumption by reducing the value of the property
vwned at death by the gross salary even though $12,500 clearly went towards
the payment of income taxes? These questions illustrate some of the con-
struction and proof problems that await the surviving spouse.

Another problem presented by the derivation concept deals with prop-
ity received by the spouse in satisfaction of lifetime support obligations.
Must the spouse’s personal effects purchased by the decedent be taken into
tccount? At what point does a support item become a luxury item? Who
+wns the painting on the wall, the decedent’s estate or the surviving spouse?
\» Professor Clark has noted, “The dividing line between wealth contri-
buted in satisfaction of the obligation of support and true gifts is relevant in
this connection, but will prove an elusive distinction to maintain.”?"

YA UPC § 2-202(2)0).
ST Ad g 2.202(2)(i).
<7 Clurk, The Recapture of Testamentary Substitutes to Preserve the Spouse’s Elective Share: An
rpwaisal of Recent Statutory Reforms, 2 Coxx. L. Riv. 513, 539 {1970). Professor Clark also
vales:
The property which she accumulated and still possessed ar the hushand's death
but which she originally acquired from bim in the form of reasonable support
payments or in the form of liousehold furnishings or necessities are arguably no
e inclucdible against her share than are items of foed in the larder or clothes in
the doset. The siatute recognizes no distinetion between gifis and support items, but
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It is also unfertunate that the UPC fails to adopt a de minimis concept to
exclude anniversary, Christmas, or birthday gifts to the spouse like sectiuy
2-202(1)(iv), which excludes transfers to the extent of the first $3000 ¢,
donees other than the spouse. It might have been advisable in drafiing
section 2-202(2) to have excluded from the augmented estate all non-income.
producing tangible personal property owned by the surviving spouse a
decedenr’s death that is not then used in a trade or business or otherwise for
the production of income. An exclusion of this kind can be supported on the
ground that the value of these items is not ordinarily substantial and such
items are unlikely to assure the spouse long term financial security. The
excluded items would ordinarily constitute support items received by the
spouse and small gifts.

A further problem with the derivation concept is raised by post-transfer
income, appreciation, and improvements. Suppose decedent transferred
$10,000 in cash to the spouse four years before decedent’s death and the
spouse wisely invested it in real estate. At decedent’s death, the real estate is
valued at $50,000. Suppose further that the spouse also owns a savings
account with a balance of $12,000 attributable solely to rental income from
the real property and interest on the savings account. Section 2-202(2)(ii}
provides that “income earned by included property prior to the decedent’s
death is not treated as property derived from the decedent.”?® This provi-
sion should shield the $12,000 account from the augmented estate. The
burden is on the spouse to prove how much of any property owned at death
is attributable to income earned on property derived from the decedent. By
applying a dictionary meaning to the word “derive” (to trace to, or froma
source?”’), appreciation resulting from the retention of assets received by the
spouse from the decedent could be included in the augmented estate.
Furthermore, because the appreciation has not been realized, the apprecia-
tion arguably would not be shielded by the income exception. Suppose, on
the other hand, the spouse had sold the real estate for $50,000 before
decedent's death and reinvested the proceeds in securities that were owned
by the spouse at decedent’s death and valued at that time at $60,000, In thi»
case at least $40,000, the appreciation realized on the sale of the real estate,
should be shielded under the income exception if "income” is given a tax law
meaning and not a trust acccunting meaning. However, this result suggest
an unwarranted distinction (which arguably exists by virtue of the inconx
exception) between realized and unrealized appreciation on property de:
rived from the decedent. Uinfortunately, federal estate tax analogies arv
inconclusive.?™® The preceding discussion highlights the difficult tracin

it seems probable that a line will have 1o be drawn at some poimt if for no other
reason than administrative feasibility.
I4. 530 n.82,

276. The word “income” is not defined in the Uniform Probate Code. But see. REVINHT
UxirorM Prancipal axp IncomE AcT (ULLA) § 3

2797, WEBSTER'S NEw INTERNATIONAL DICTIONARY 705 {2d ed. 1959).

278, Section 2035 of the Internal Revenue Code as it applied to transfers prior 1o Janua!
1, 1977, included in a decedent’s gross estate transfers within three years of decedent’s deat
made in contemplation thereof. In valuing included property, post-transfer income it
enhancements in value resuliing from the donee's improvements or additions o the wram
ferred property were excluded. Treas. Reg. § 20.2035- 1(¢) (1954}, If the donee excha ngtd ihr
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.blemis inherent in an income exception. Unfortunately, an alternative
_uien that values compieted interspousal transfers at the time the spouse
-onies entitled to the possession of an outright vransfer would be unfair to

.cdent’s donees because it ignores any post-transfer appreciation that
uld be applied to the spouse’s future support needs.

property owned by the surviving spouse at the decedent’s death and
-luded in the augmented estate is valued as of the date of the decedent’s
ath.2™ Property trausferred by the spouse that is included in the aug-
~ented estate is valued at the decedent’s date of death or at the time the
.nster became irrevocable, whichever first occurs.?® If decedent created
.« irrevocable trust with a retained life estate, or if the spouse transferred
-soperty derived from the decedent into anirrevocable trust with aretained
fe estate, the value of the property would be included in the augmented
~tate, However, the remainder interest of the trust created by the decedent
wuuld be valued at decedent’s death because the remainder interest would
v1t have become possessory prior to the decedent’s death even though the
nterest was irrevocable.”® On the other hand, if the spouse makes the
wansfer, the transfer is valued at the time it is made. If the value of the
aansferred property has increased between the date of the transfer and the
late of the decedent’s death, the increase in value will economically benefit
the spouse without affecting the spouse’s share in the augmented estate. The
distinction is difficult to justify, Perhaps itis justified on the theory that like
suright transfers in which the spouse cannot reclaim the property, the
«pouse cannot reclaim the transferred property and control its future
mvestment for his or her own benefit. This theory, however, is equally
plicable 1o decedent’s transfers with a retained life estate, which are
valued differently. The distinction may be the result of oversight.

J.  Satisfying the Spouse’s Elective Share
Under typical forced share statutes, a spouse who claims an elective
“hare forfeits the right to take decedent’s property by intestate or testate
-iccession. Under the UPC, the surviving spouse may claim an elective share
siithout forfeiting any property passing to the spouse by intestate or testate

Hanslerred property for other property which was held by the donee at decedent’s death,
-hether the transferred property or the exchanged property, valued at decedent’s death or
iniler the alternate valuation method, was included in the gross estate was unresolved.
T wrpare Iglehart, 28 B.T.A. 888 (1933), off'd .77 F.2d 704 (5th Cir. 1933), with In re Kroger's
Paate, 145 F.2d 901 (6th Cir. 1944}, cert. denied, 324 U.5. 866 (1943), and Estate of James E.
Pireell, @ T.C. 979 (1947}, reconsidered in 11 T.C. 576 (194B), affd sub nem. Burns v.
iq--mmis:;ioner, 177 F.2d 739 {5th Cir. 1949}, acquiesced fn, 1966-1 C.B. 2. See alse Rev. Rul
SLTHD 197241 C.B. 306,

Under 1.R.C. § 2040, jointly held property is included in the gross estate of the first joint
hant o die except 1o the extent the survivor proves conuribution not atributable to the
“evedent. I O wransfers corporate shares worth $10,4000 10 B who larer uansfers the stock to
‘Hincluded in €'s gross estate. Treas. Reg. § 20.2040-1{c)(4) {1954). However, if B sold the
i k for $20,000 and deposited the proceeds into a joint bank account in the names of O and
#oand 0 then died, only 310,000 would be mnduded in O's gross estate. See Treas. Reg. §
f'" 2M40-1(¢) (1954). See also Harvey v. United Suaes, 185 F.2d 463, 469 (i Cir. 19500
Pontvg, First Nat'l Bank v, United States, 223 F. Supp. 963, 967 {W.D. Mo. 1963),

T UPC § 2-209(2)().
RETF R )
SRL 14, § 2-202(1).
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succession. Any share passing to the spouse by intestate or testate successin,
other than the homestead allowance, exempt property, and the fany),
allowance, is first applied in satisfaction of the elective share to redy,
contributions that otherwise might be due from other persons.®™ As initiy|;,
proposed, the UPC would have permitted the spouse to renounce g,
intestate or testate share without reducing the amount of the Spouse,
elective share, and property so rencunced would pass as if the spouse hay
predeceased the decedent and would be subject to contribution in satisfyiy
the elective share. This right would not only have permitted the spouse 1,
renounce interests which were difficult to value or of spuriocus value, but als,,
would have permitted the spouse to affect the amount of contribution due
from other persons in satisfaction of the elective share.®™ In 1975, the
Commissioners approved editorial changes to sections 2-206 and 2-207 «f
the UPC that prevent any renunciation from affecting the contributior,
tormula. The changes provide that in satisfying the elective share, the valu,
of property that would have passed to the spouse but for the renunciation
shall be applied against the elective share and reduce the contribution
otherwise due from transferees of property included in the augmented
estate in the same manner as if there had been no renunciation and the
renounced property had passed to the spouse.?

The following example illustrates the effect of this recent change
Suppose O died testate bequeathing $50,000 1o Child X, $100,000 to Spousc
S, and the residue of the estate (defined to caplure all lapsed and renounced
legacies) valued at $150,000 after payment of administration expenses.
funeral bill, homestead, family allowances and enforceable claims to Child
¥. The net probate estate included in the augmented estate is $500,000. The
augmented estate also includes $300,000 of lifetime transfers to Z. § ownei
no property at decedent’s death. The augmented estate is $600,000 and the,
elective share is $§200,000. As initially proposed, the spouse couid renounu
the $100,000 general legacy, which would then pass to ¥, the residuan
legatee, and the shares of X, Y, and Z in the augmented estate and thei
contributions towards satisfaction of the elective share of $200,000 would bx
as shown in Table 1.

TABLE 1 _
Share of Aug-
mented Estate
Not Deemed et Beneflul
. Passing to Percentage of Amount of Passing to
Beneficiary Spouse 600,000 Contribution Beneficiary
X $ 50,000 8% % 16,000 £ 34,000
Y 250,000 42 £4,000 166,000
zZ 300,000 50 100,000 200,000
$600,000 100% $200.000 400,000

282, Id § 2-207{a).

283, £f. Coto. Rev. STAT. § 15-11-207 {1974) (spouse may rencunce beneficial interey
trust created by decedent and affect contribution formula).

284. UPC § 2-207(a).
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< light of the recent edirorial revision, X, ¥, and 7 in the aggregate would
v contribute $100,000 towards satisfaction of the spouse’s elective share
~cause the $100,000 renounced legacy is treated as having passed to the
qaouse in partial satisfaction of the elective share. The sharesof X, Y,and 7
- the augmented estate and their contribution towards satisfaction of the
lance of the $200,000 elective share would be determined as shown in
iable 2.

TABLE 2
Share of Aug-
mented Estate
Not Deemed Net Benefit
Passing to  Percentage of  Amount of Passing 1o
Beneficiary Spouse $500,000 Contribution Beneficiary
X $ 50,000 10% $ 10,000 $ 40,000
¥ 150,000 30 30,000 120,000
Z 300,000 G} 60,000 240,000
$£500,000 100% $100,000 $400,000

[naddition, ¥ would receive the $100,000 renounced legacy. Obviously, this
recent editorial change as a practical matter will encourage spouses toaccept -
Al benefits passing to them by testate or intestate succession,

The satisfaction formula is set forth in section 2-207 of the UPC. Section
2-207(a) provides that “in the proceeding for an elective share, values
mchuded in the augmented estate which pass or have passed to the surviving
spouse, or which would have passed to the spouse but were renounced, are
applied first 1o satisfy the elective share and to reduce any contributions due
from the recipients of transfers inciuded in the augmented estate.” Section
1-207(b) then provides that “remaining property of the augmented estate is
o applied that liability for the balance of the elective share of the surviving
\pouse is equitably apportioned among the recipients of the augmented
estate in proportion to the value of their interests therein.” These two
sections represent the core of the satisfaction formula. Unfortunately, they
are not free of substantial construction problems.

Section 2-207(a) is intended to reduce the amount of the elective share
by the value of property that could be made available to the spouse to
provide the spouse with future financial security. The verb “pass” obviously
tefers to property passing to the spouse by testate or intestate succession.
Fhe verb “have passed” is less clear. At minimum, it refers to property
“wned by the spouse at the decedent’s death that does not pass to the spouse
hy testate or intestate succession but is derived from the decedent within the
tontemplation of section 2-202(2). Thus, it includes trust interests, joint
fenancy property, insurance and other forms of property derived from the
decedent. The verb “have passed” under any reasonable construction
should also include property that at one time passed to the surviving spouse

rom the decedent and which the spouse thereafter transferred to third
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parties.”® While the statute is not crystal clear, any construction that .
cludes the spouse’s transfers from section 2-207(a) perforce must treat (.
spouse’s donees as other recipients of property in the augmented estar,
within the meaning of section 2-207(b). Thus, by inter vives transfers 1b,
spouse not only would be able to adversely affect the contribution liability o
decedent’s donees but also would be in the position of having to revoke his
her prior gifts to the extent contributions, if any, are due. Accordingly,
section 2-2007(a) should be construed to require that the value of all propei,
owned or transferred by the surviving spouse that is derived from the
decedent and included in the augmented estate first be applied against the
elective share together with the value of all property passing or which would
have passed but for the spouse’s renunciation to the spouse by testate or
intestate succession,

Section 2-207(a) further provides that “for purposes of this subsection”
the spouse’s beneficial interest in a life estate or a trust shall be presumed to
equal one half of the property subject to the life estate or the trust estate,
Thus, if O conveyed Blackacre to Spouse § for life, remainder to X, and at
s death Blackacre is then worth $100,000, the value of §'s interest i
presumed to be 350,000, This rebuttable presumption should apply 10
remainders in the spouse following a legal life estate or income interesi..
Thus, if O transferred property to T in trust to pay the income to X for life
and upon X’s death to pay the corpus to 8, the value of §7s interest i<
presumed to be one-half. It is expected that substantial litigation will
arise to rebut this valuation presumption particularly if the surviving spouse
is very young or very old. If the value of the surviving spouse’s interest is
presumed to be one-half of the value of the property from which the
spouse’s interest is carved, the value of the interests of all other persons in
the same property is perforce one-half.

Since the interests of the other persons may also be included in the
augmented estate and subject to contribution, it would have been advisable
for the UPC to address this spht interest valuation question with greater
specificity. Similarly, the statute fails to establish a presumptive valuation
formula when there are multiple beneficiaries, excluding the spouse, of
present and future interests in the included property. This problem assume
greater significance because of the uncertainties concerning the identity of
the transferees liable for contribution discussed below. For example, if 0
transfers property into a revocable trust to pay the income o Spouse 5 fol
life, remainder to Child A for life, remainder in fee to Grandchild D, ani
the trust is valued at $100,000 at O's death, the entire transferis includedin
the augmented estate, The remainder interests of A and D are included undu!
section 2-202(1)(ii) of the UPC as a revocable transfer to a donee other than
the surviving spouse and S's income interest is included under section
2-202(2) as property of § “owned" at O's death. While the entire $100,000%

285, Cf. Coro. Rev. STar. § [5-11-207 (1974) (reduces the spouse's elective share by e
spouse’s third party transfers included in the augmented estate).
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aicluded by a combination of these two provisions, the separate values of the
mterests of §, A, and D are important because the value of 8’s interest is [irst
«pplied towards satisfaction of the elective share and, if A and D are
recipients of property liable for contribution, the value of their interests
aogether with the value of the interests of other recipients of property
meluded in the augmented estate) is taken into account in determining
domee contributions towards payment of the remaining portion of the
clective share, if any.

In apportioning the unsatisfied portion of the elective share among the
recipients of property included in the augmented estate, section 2-207(h)
grovides that “remaining property of the augmented estate is so applied that
liability for the balance of the elective share. . . is equitably apportioned
tmong the recipients of the augmented estate in proportion to the value of
their interests therein." The antecedent of “therein” is unclear. If the
antecedent is “remaining property of the augmented estate,” the contribu-
tion formula works: the denominator of the fraction is the augmented estate
iess the value of all property passing to the spouse included in the aug-
mented estate. Because this construction accomplishes the obvious purpose
of the statute it should be preferred. On the other hand, if the antecedent of
“therein” is the augmented estate, which is not a strained construction, the
contribution formula would not result in complete satisfaction of the elective
share in all cases. Under the latter construction, the numerator of the
{ractiopal contribution formula for each recipient would be the value of
property in the augmented estate received by the recipient and the de-
nominator would be the augmented estate, which includes the spouse’s
yroperty. The sum total of contributions due from all recipiems (other than
the spouse) would be less that 100 percent of the total contribution required.
The appropriate contribution fraction should be the value of the share of
cach recipient liable for contribution in the augmented estate over the values
of all of the shares of all recipients liable for contribution. Expressed
dilferently, the denominator of the contribution fraction should be the
sugmented estate reduced by the value of all property that passes or is
deemed to pass to the spouse under section 2-207(a). As noted this is the
cffect of the suggested preferred construction, which treats the antecedent
+f “therein” as “remaining property in the augmented estate.”

Both sections 2-207(a) and 2-207(b) refer to contributions by recipients
of transfers in the augmented estate. The word “recipients” is undefined.
However, section 2-207(c) provides:

Only original transferees from, or appointees of, the decedent and their

donees, to the extent the donees have the property or its proceeds, are

subject to contribution to make up the elective share of the surviving
spouse. A person liable to contribution may choose to give up the property
transferred to him or 1o pav its values as of the time it is considered in
computing the augmented estate.
s section is intended to provide a gloss to the meaning of the word
“lecipient” used in the preceding subsections.



1048 62 JOWA LAW REVIEW 981 [1977)

When property has been transferred into a trust the term of which
continues beyond the decedent’s death, are the transferees the trustees oy
the beneficiaries of the income and principal interests? If the transferees are
the beneficiaries of income and principal, how are they to make the con-
tribution towards satisfaction of the elective share? In such a case, what
effect would a spendthrift clause have on their ability 1o make a contriby-
tion? If the transferees are the trustees, as this author believes, is the
contribution to be charged to the income or principal account? It would
have been advisable for the UPC to provide that when the augmented estate
includes a trust that continues bevond the decedent’s death, the trustees
shall be liable for any contribution towards payment of the elective share
based upon the value of the beneficiaries’ shares and any contribution shall
be charged to principal. A charge to principal may be the most equitable if
the spouse is not the income beneficiary. The income beneficiary bears the
burden of the contribution by his or her loss of future income on the
amount of the contribution. Ir also has the distinct advantage of avoiding
problems which might arise if there are contingent remaindermen of
principal since the charge to principal reduces what the persons ultimately
entitled to the corpus receive. If the spouse is the income beneficiary some
amortization of the spouse’s lost income should be provided.

Il a transferee, as that word is used in section 2-207{c), includes the
spouse (and there is no reason it should not) and donees of a transferee are
liable for contribution, does section 2-207(c) require the spouse’s donees to
contribute ratably with other recipients of property from the augmented
estate under section 2-207(b)? In the earlier discussion of section 2-207(a),
the argument was made that the spouse’s third party transfers included in
the augmented estate should be applied in total against the spouse’s elective
share under the “have passed” language of that section. Any other construc-
tion would permit the spouse to increase the amount of contributions due
from the decedent’s donees by transferring away assets the spouse received
from the decedent during the marriage. Accordingly, contribution from the
spouse’s donees under section 2-207{(c) should not be required.

Decedent's transferees are liable for contribution even though they no
longer have the transferred property. Their donees are hiable for contribu-
tion only to the extent they have the transferred property or its proceeds.
Purchasers from decedent's transferees or their donees are not liable for
contribution, Thus, if O wransfers $5000 in cash to Child A one year beforc
(s death to be used to pay for A's college education, A may be liable for
contribution even though the funds are exhausted. On the other hand, if !
transferred $5000 to Child A one vear before O's deathand A transfers the
$5000 to Grandchild B 10 be used to pay for B's college education, B would
not be liable for contribution, although A would continue to be liable. Thi:
much is clear. However, if an original transferee transfers property (w4
donee who has the property or its proceeds, are the transferee and his or bt
donee jointly and severally liable for contribution? If the transferee pays the
contribution, can the transferee recoup the contribution from the donee *
vice versa?
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Section 2-207(c) provides that “[a] person liable for contribution may
 hoose to give up the property transferred to him or pay its value as of the
~ne it is considered in computing the augmented estate.” In most cases, the
«slue of included property should exceed the amount of any contribution
sability. In a rare case, particularly with respect to outright transfers, the
..lue of the property may have sharply declined between the date of the
nansfer and decedent’s date of death and the donee may prefer to surren-
der the property to the spouse in lieu of paying a greater contribution
hability. Section 2-207{c) clearly evidences the policy of subjecting a reci-
jient to contribution liability only with respect to property received from the
augmented estate and it negates an intent to subject the recipient’s other
assets to the contribution liability.

Under section 2-201(a), the spouse is granted a right of election against
“ane third of the augmented estate.” Under section 2-202 the augmented
estate is composed of the net probate estate increased by the vafue of certain
property transfers. Under section 2-207, the elective share is satisfied by
wafues. Since section 2-201(a) does not refer to the vafue of the augmented
estate and section 2-202 does not refer to the value of the net probate estate,
a question arises whether the spouse receives a fractional share of the
augmented estate that increases and decreases with market fluctuations
during estate administration and attaches to each asset included in the
augmented estate or a pecuniary share of the augmented estate that remains
constant during administration er a little of both. Section 2-205(d) lends
support to the argument that the spouse receives a pecuniary amount. The
determination of the fractional or pecuniary nature of the elective share can
affect the potential hiability for contribution. From an administrative point
of view, a pecuniary amount is preferrable, although in a rising market the
spouse will lose the benefit of post-death appreciation. The issue is also
impartant in light of potentially different income tax consequences attribut-
able to a distribution of assets in satisfaction of fractional and pecuniary
interests and the income tax basis of property received by the spouse.?®

K. Hiustration of the Computation and Satisfaction of the Elective Share

O died on August 10, 1976, a domiciliary of a Code state, survived by
Spouse S§ and three children, A, B, and C, of a prior marriage. O's first
spouse died in 1955, € and § were married in 1969, Neither O nor S ever
signed a blanket waiver of their rights in the estates of the other. Unless
therwise stated, neither O nor § consented to any specified transfer,

286. With respect to estates of decedents dying prior to January 1, §8977, for income ax
purposes, to the extent the personal representative distributes appreciated property from the
*sate 1o the spouse in satisfaction of a pecuniary share, the estate realizes gain or loss on the
thstribution and the spouse takes a basis in the distributed property equal to its fair market
‘slue on the date of distribution. Treas. Reg. §§ L.661{a)(2)(F)(1). 1.1014-1(a) (1973). If the
executor distributes appreciated property in satisfaction of a fractional interest, no gain or loss
 realized on a distribution of appreciated assets and the basis of the distributed property in
*he hands of the spouse is equal 1w iis basis in the hands of the personal representative. fd.
Analogous rules apply with respect to estate of persons dying aflter December 31, 1977, See
TR.C.§ 1040,
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Under the terms of O’s will, O bequeathed $150,000 to S and the
residue of the probate estate after the payment of debts, expenses, and estare
taxes in equal shares to A, B, and C. The value of O’s gross probate estate is
$565,000. It is subject to the payment of enforceable expenses and claims,
excluding estate taxes, of $30,000, in addition to a $5000 homestead
allowance, $3500 exempt property, and a $15,000 family allowance. Other
facts relevant to the computations are set forth in the following calculations:

1. Computation of the Augmented Estale and Elective Share
a. Net Probate Estate

According to section 2-202 the probate estate is first reduced by funeral
and administration expenses, homestead allowance, family allowances an
exemptions, and enforceable claims.

GROSSPROBATE ESTATE ~ %565,000
LESS:
Enforceable Expenses &
Claims, other than Estate Taxes $£30,000
Homestead Allowance 5,000
Exempt Property 3,500
 Family Allowance 15,000 53,500
NET PROBATEESTATE 5511500

b.  Donee Transfers

To the net probate estate is added the value of donee transfers of the
types described in section 2-202(1).

1. On January 15, 1957, O transferred $30,000 into a revocable infer
vivos trust for the benefit of O's mother, M. O retained the power of
revocation at death, The corpus was then valued at $200,000. M
survived & This revocable trust is excluded from the augmented
estate because the transfer occurred prior to the marriage. —0—

2. On February 9, 1970, O transferred securities then worth $204,000
into an irrevocable trter vives rrust. Under the terms of this irust, the
income was pavyable 1o O for life and upon O's death the corpus was
distributable to Child A, At @'s deah, the corpus was worth $250,000.
This trust is included in the augmented estate under section 2-
202{1)(i) at its value at s death when the remainder interest became
possessory because O retained the income interest at death, 250,000

3. On March 9, 1970, O transferred a 40 acre farm then valued at
$23,000 to Child C retaining & life estate in the transferred property.
In consideration for this transter, C paid O $5000, an amount less
than the value of C's remainder intevest. At O's death, the farm was
worth 31200000, It is included in the augmented estate under section
2-202(1){i) because of O's rerained possessory interest at death and at
its value at s death when C’s interest became possessory. However,
this value is reduced by $5000, the amount of the partial considera- -
tion received by O, 11504

4, On September 4, 1970, O deposited 325,000 into a savings account in
the name of O and Child B as joint tenants with right of survivorship.
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f.

This account is svalued at $19,000 at s death and is included in the
anmmented estate at thae value under section 2-202(1)(iib) because B's
interest became possessory at that tme,

On March 61 167 l &) d{fp()sil(‘({ 315,00{) into A s;l\'ings acecount
registered in the name of “ O trust for Child A" This “Toten trust™
is included in the augmented estare under section 2-202( 1)) as a
revacahle transfer. At s death the account was then worth $800{
and is included @ that value because A's interest then became
PUSSCSSONY.

On December 25, 1971, O transferred 525,000 into a revocable inder
vivos trust for the benefit of O's mother M. At O's death, the corpusof
the trust was vaiued al 855,000, However, because 8 consented 10 this
transfer it is exciuded from the augmented esiate,

On February 4, 1972, 2 purchased a $50,000 life insurance policy
designating Child € as the beneficiary. At (F's death, the proceeds of
insurance were paid 1w . The proceeds are exduded from the
augmented estate under section 2-202(1), which exempts insurance
pavable to persons other than the spouse from the operation of the
statite.

On May 18,1973, O and Child A purchased Blackacre as joint tenants
with right of survivorship for $40,000. Each of them contributed one
half of the purchase price. In 1974, when Blackacre had appreciated
to $50,000 in value, A financed an improvement on the property ata
cost of 325,000, At (s death, Blackacre was worth $90,000. While not
free from doubt, @ should be deemed 1o have contributed one-third
to the cost of Blackacre as improved and $30,000 should be included
in the augmented estate,

On November 5, 1974, O gave Child € securitiesthet worth 848,000
The securities were valued at $539,000 at O's death. The securitics
should be included in the augmented estate under section 2-202(1)iv)
and valued at the time of the transfer when O interest became
possessory less the $3000 exclusion.

On June 11, 1975, O wanslerred 3300000 into an irrevocable infer
vives trust. Under the terms of this trust, income was payable to 8 for
life and upon §'s death, the income was payable to Child € for life and
upon the death of the survivor of them, the corpus distributable 1o s
then surviving issue. The interests of € and C's issue but not § are
included in the augmented estate under the provisions of section
2-202(1)(iv). §'s interest is also included in the augmened esware
under section 2-202(2). Since neither the interest of C nor C's issue
became possessory prior to s death, their interests should be in-

“cluded at values as of O's death. At that time, the corpus was worth

$280,000. Undersection 2-207(a), §'s interest is presumed to be worth
one hall of this value: perforce the interest of € and C'sissue is worth
one half. While not free from doubt, presumably if the interest of each
of € and s issue is valued at more than $3000, a 36000 exclusion is
available unless the trustee were the donee. If this trust bad been
created more than two years prior to the decedent’s death, only the
spouse’s interest would have been inchided in the sugmented esiate.

On December 25, 1975, O transfierred $2300 10 cash 1o each of Child
A, Child B, and Friend D. Altof these transfers arelcxcluded fromthe
augmented estate because of the 33000 exclusion under section

2-202(1%iv).

19,000

8,000

—0—

—0—

30,000

45,000

134,000
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(vi)

(viD)

(viii)

estate, donee transfers, and spouse’s property}

. Spouse’s Property

62 IOWA LAW REVIEW 981 [1977]

The value of the spouse’s property intcrests of the type described in
section 2-202(2) is also added to the net probate estate.

On October 10, 1968, O gave § $5000 in securities as an engagement
present. § owned these securities at O's death at which time they
were valued ar $21,000. The securities are included in the aug-
mented estate under section 2-202(2}, which applics to property
acquired from the decedent prior to and during the marriage. While
not free from doubt; presumably the post-transfer appreciation on
property derived from the decedent is included in the augmented
estate,

On February 8, 1970, O purchased a 315,200 life insurance policy
designating § as the beneficiary. Upon {F's death, the proceeds of this
policy were paid to §. Insurance payable to a spouse but not third
party donees is included in the augmented estate under section
2-202(2).

On June 11, 1975, O transferred $300,000 to the trust described in
itemn 1) above. One half of this trust, the presumptive percentage
interest of §'s income interest valued at s death, is included in the
augmented estate under section 2-202(2).

On November 3, 1975, O gave § $50,000 in cash. Immediately after
this transfer, § wransferred thése funds into a revocable truse reserv-
ing the income for life. This trust valued at $32,000 at O's death is
included in O's augmented estate under section 2-202(2) because this
property derived from O would have been included in 5% aug-
mented estate if § predeceased O.

On December 25, 1975, O gave S a gift of $15,000 in securities. §
immediately gave these securities to a child of 5 by a former mar-
riage. At O’ death the securities were worth $21,000. If § had
predeceased O, this transler would have been included in 5% aug-
mented estate; therefore they are included in O's augmented estate
because the property is derived from O. For valuation purposes, the
securities are valued at the dme of the transfer less the $3000
exclusion.

On January 8, 1976, O gave § $50,0{0 in cash. § immediately gave
this gift to Child A. © joined in the transfer. Accordingly, it is
excluded from O's augmented estate. If § had predeceased O, it
would have been excluded from 5's augmented estate as well.

At O's death, 8 owned property having a value at that dme of
£8G0,000. § can establish that § inherited $820,000 from $'s first
spouse and that $20,000 is attributable to income earned on proper-
ty received from O. Under section 2-202(2) a presumption arises
that the difference was acquired from @ and is included in the
augmented estate.

Subsequent to s death, S applied for and received the $255 social
security death benefit. In addition, § will be entitled as O's surviving
spouse to a monthly stipend of $485 from Social Security. Under
section 2-202(2), these items are excluded from the augmented

£ 21,000

15,200

140,000

32,000

12,000

50,000

—0--

estate, — T
AUGMENTED ESTATE (sum of net probate

FLECTIVE SHARE {one third of the

augmented estate under section 2-201)

$1.5382,700

§_460,9%0
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2. Satisfaction of Elective Share
In satisfying the elective share, the value of the spouse’s property
interests included in the augmented estate reduce the value of the elective
.hare to be satisfied by other recipients of property of the augmented estate.

AMOUNT OFELECTIVE SHARE £4G0,900
LFSS SPOUSE'S PROPERTY:

Sccurities [item {i) above] $ 21,000

Insurance {item (i) above] 15,200

June 11, 1975, trust [item (iii) above] 140,000

Revocable trust [item {iv) above] 32,000

Spouse's transfer {item (v) above) 12,000

Spouse’s property at O's death [item {vii) above] 50,000

Bequest underwill 150,000 420,200
BALANCE OF ELECTIVE SHARE AND

CONTRIBUTIONSDUEFROM OTHERS § 40,700

3. Allocation of Property Included in the Balance of theé Augmented Estate
and Contrifution Liability
The balance of the elective share due from other recipients is allocated-
among them in proportion to their interests in the balance of the augmented
estate. The balance of the augmented estate passing to persons other than §
is calculated as follows:

Value of Augmented Estate $1.362,700
Less property in Augmented Estate

passing to § _ 420,200
Equals Augmented Estate passing toothers $9G2,500

The allocation of property included in the balance of the augmented
estate before contribution to the spouse's elective share from A, B, C, and
Trustees is presented in Table 3. The contribution from each recipient to
the elective share is then determined according to their proportionate shares
in the balance of the augmented estate, as illustrated in Table 4.

TABLE 3
Property Description To A To B To € To Trustees
Trust dated February 9, 1970 [item
2 ubove] £250,000
Farm transfer with retained life es-
late [iten 3 above] £115,000
Joint tenancy bank account [item 4
ahove] $£ 19,000
Touen trust [item 5 above] 5,000
jvint tenancy real estate [item 8
above) 50,000
Gift of securities [item 9 above] : 45,000
Frust dated June 11, 1975 [item 10
ahove] $134,000
Shares of probate estate 120,560 120,500 120,500

$408,600 §$139,500 $280,500 134,000
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TABLE 4

Due from A 408,500 4p.700 = $17,274
962,500

Due from B 139500 4nv00 = 5,899
962,300

Duefrom C 280,500 x 40,700 = 11,861
962,500

Due from Trustees 134,000 x 40,700 = 3,666
962,500

%40,700

If, in the foregoing illustration, O had appointed $600,000 to S by the
exercise of a general power granted to O by his predeceased father, the
augmented estate would have been increased from $1,382,700 w
$1,982.700 and the elective share would have been increased from $460,900
to $660,900. However, because § would have been charged with property
equal in value to $920,200, no contributions would be due from other
recipients of property included in the augmented estate. While it can be
anticipated that in the great majority of estates the value of property passing
to the spouse included in the augmented estate will exceed the elective share
in each estate, the attorney will necessarily have to undertake the calculations
to fully appraise the spouse of his or her rights.

In the foregoing hypothetical, estate taxes are charged to the residue of
(s estate passing o the three children.*® The will has absolved § from any
tax liability S might otherwise have had to pay under the provisions of
section 3-916 of the UPC, which requires an apportionment of the estate tax
liability unless the will otherwise provides. An argument might be made that
the amount of the tax liability § would have had to pay constitutes an
additional benefit passing from O o $ under the will and should not be
taken into account in computing the shares of A, 8, and Cinthe augmented

estate.
L. Election Procedure

The right of election is personal to the surviving spouse and may only be
exercised during the spouse’s lifetime. ?* If the spouse dies prior to the filing
of an election, the right dies with the spouse. If the purpose of the elective
share is to provide long term financial security for the surviving spouse,

987. Professor Effland has suggested thac if estate taxes are charged to the residue, then in
order to achieve an equitable apportionment, the residuary gift must be reduced by the
amount of 1axes in determining the contribution formula for the residuary legatees. Effland.
Righis of the Surviving Speuse and Children, in UNIFORM PROBATE CODE PRACTICE MaNUal. 0t
{1872). This appears contrary to the statute in thar the apportionment is based upon the value
of property included in the augmented estate and estate taxes are includible in the augmented
estate since, by definition, they are not claims. See UPC § 1-201(4). If taxes reduce the
residuary devise for contribution purposes but are included in the augmented estate, the
contribution formula will fail.

288. UPC § 2-208.
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i.ere is No reason to provide protection for the spouse after the spouse has
. This view may be somewhat short-sighted. If the personal represen-
-yive of the estate of the surviving spouse were permitted to petition for an
~wetive share, the election could potentially increase the elective share, the
.pr)use's estate, and the shares of children of both the decedent and the
spuuse who might also have been disinherited by the decedent. One solution
«rthis problem might have been to authorize the court to permit an election
. hehalf of the deceased spouse if an election would benefit other members
[ decedent's family, This authority would recognize that in part the
jstification for an elective share is the recognition of the contributions of
-he spouse to the acquisition of decedent’s wealth.

if decedent’s spouse is a minor or a person for whom a conservator has
~wen appointed, ™ the spouse’s right of election may be exercised “only by
«rder of the court in which protective proceedings as to his property are
pending."**! The court may order the exercise of the right of election if the
.urt finds the exercise “necessary to provide adequate support for [the
.pouse] during his probable life expectancy.”?? The scope of review under
liis standard is unclear. For example, to what extent, if any, must the court
wnsider other resources available to the spouse for support, such as social
«weurity or pension rights derived from the spouse’s employment? If other
resources available to the spouse are sufficient to provide support even
though they are not derived from the decedent, there appears to be no right
vf election even though if the spouse were competent there would be.
Section 2-203 appears to authorize the court to fashion a relief in light of ail
the facts and circumstances. If the spouse's resources would provide only
|artial support, the court might otherwise limit the right of election to satisfy
the spouse’s support needs in excess of available resources. Furthermore,
the provision is severly limited because it excludes consideration of the effect
#f any election on the spouse’s future income and estate tax liabilities and the
mterests of other members of the decedent’s family.?%

The right of election is exercised by the filing of a petition with the court
having jurisdiction over the estate and the mailing or delivering of a copyto
any personal representative either within nine months after decedent’s date
ol death or within six months after the probate of the deceased spouse’s will,
whichever last expires.®® Generally, under the UPC a will may not be
wdmitted to probate more than three years after the decedent’s death ™
Thus, the maximum time in which the petition may be filed is three years

B9, See NaT'L CONFERENCE OF COMMISSIONERS ON UNIFORM STATE Laws, LiNiFORM PrO-
“MIE Cone: LEGISLATIVE HISTORY 55 {Proceedings of Conunittee of the Whole, in Philadel-
phia, Pa., July 30, 1968).

280, The Code defines such person as a “protected person.” UPC §§ 2-203, 5-101(3}.

91, UPC § 2-203.

92 14

293, See generally Annot., 3 A.L.R.3d 6 {1965).

294, UPC § 2-205(a). As originally drafied, § 2-205(a) required that the petition be filed
*ithin six months after the publication of the notice o creditors. The filing requirement was
'*'_\'ised because of the possibility that the right of election would remain open in an unad-
unistered estate and constitute a cloud on tide. Jd. § 2-205, Comment.

295, id, § 3-108.
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and six months after decedent’s death, and if not filed within that period iy,
right of election expires. In an attempt to give greater security to donees (4
nonprobate property included in the augmented estate, section 2-205(a) aly,
provides that nonprobate transfers included in the augmented estate undyy
section 2-202(1) shall be excluded from the computation of the augmenied
estate if the petition to claim an elective share is not filed within nine mont};.
after the decedent’s death. This provision may create an incentive on th
part of the transferees of nonprobate assets to use dilatory tactics to preven
the spouse from making an informed election within the nine month perie|
in order to avoid contributing to the elective share. Presumably the coury
have inherent powers to rectify any loss to the spouse occasioned by such
actions. Moreover, while the UPC does not contemplate a protective el
tion, the court is authorized for good cause shown to extend the election
period if the spouse petitions for an extension before the statutory electinn
period has expired.™ Presumably, an extension would be granted
whenever the financial condition of the estate and potentially rainted
transfers are uncertain and the spouse cannot make an informed election
The requirement that a petition for an extension be filed before the
statutory period has run may create hardship and even loss of the elective
share for the spouse and places a premium on the diligence of the spouse’
attorney to insure that the spouse’s rights are protected.?®” In other jurisdic.
tions, the court is empowered to give relief to the spouse who fails to timeh
file an election even though a prayer for relief is made beyond the election
period,*™®

Notice of time and place of the hearing on the spouse’s petition shall be
given to persons who are interested in the probate estate and to the other
distributees and recipients of property in the augmented estate who may Ix
liahle for contribution to the elective share.?® Thus, notice may have 1o x
given tothe heirs even if decedent died testate, to beneficiaries under the wit
if decedent died testate, and to donees of inter vivos transfers included inthe
augmented estate.’%® After notice and hearing, the court shall determinc
both the elective share and its payment from augmented estate asser
consistent with the requirements of section 2-207.3%! At the hearing, the
court would consider what assets are properly included in the augmented
estate, their values, and other disputed matters. With respect to propern
that has not come into the possession of the personal representative or hr
been distributed by him or her, the court “shall fix the Liability of any perso:
who has any interest in the fund or property or who has possession thereu!

296. fd § 2-205{a). ]

207, Ser In re Estate of Baker, 171 Misc. 1022, 1023, 14 N.Y.5.2d 318, 320, aff 4, 258 Ap;
Div. 718, 15 N.Y.5.2d 137 (1939),

293, See, e.g, N.Y EsT. POWERS & TRUSTS Law § 5-1.1{e}2) (McKinney 1967).

999, See UPC § 2-205(b). The manner of the giving of notice is set forth in § 1-401 of s
UPL and may include notice by mailing, personal delivery or publication.

300. If devedent’s will has been informally probated shortly afier the decedent’s deatl: -
would be possibie for the election peried to expire before the will contest perjod expires ¥
id. § 3-108 (generally one year after probate). In such case, the spouse should join both e
heirs and devisees under the informally probated will to bind them 1o the outcome of th
proceeding.

301, See id § 2-205(d).
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Jhether as trustee or otherwise.”" If less than all persons against whom
.clief could have been sought are made parties to the proceeding, the
persons who have been made parties to the proceeding are subject to
,pntribution in an amount no greater than that for which they would have
lwen liable if all parties from whom relief might have been sought were
made parties to the proceeding.®” The burden is on the spouse Lo joininthe
oroceeding as many potential contributors as possible and the spouse bears
ihe burden of the loss of contribution from persons who are not parties to
e proceeding.®™ Orders binding against persons who were properly
snned in the proceeding may be enforced in other courts in the state or
wurts of other jurisdictions ¥

Section 2-204 of the UPC provides that the right of election may be
waived in whole or in part either before or after the marriage. The waiver
must be evidenced by either a written “contract, agreement or waiver” that is
agned by the waiving party after fair disclosure > The right of election may
he waived either bilaterally or unilaterally 27 While section 2-204 does not
claborate on the meaning of fair disclosure, at a minimum the waiving
spouse should have knowledge of the extent of the right of election and the
walue of the assets subject to the waiver.

A blanket waiver of “all rights” {or equivalent language) in the property
of the estate of either a present or a prospective spouse or a complete
property settlement that is entered into “after or in anticipation of separa-
tion or divorce” waives all rights to (1) an elecuve share, (2) the homestead
dllowance, (3) the family allowance, {4} exempt property and (3) benefits
which would pass to the waiving spouse by intestate succession or under the
provistons of any will executed prior to the waiver®® If the waiver is
cxecuted during the marriage but is not intended to deprive the waiving
‘pouse of property passing under a previously executed will, this intent
hould be specified in the waiving instrument.

While section 2-204 also permits a partial waiver, in practice its applica-
lion to partial waivers will be limited to cases in which the spouse waives the
right of election to the extent it exceeds a stated dollar amount. Section 2-204
is of little practical necessity if the waiver is limited to a specific asset since
wetion 2-202(1) provides that any transfer is excluded from the augmented
estate if made with either the written consent or joinder of the surviving

302, F4. This proviston supports the position that trustees of non-probate transfers in trust
st the recipients of propery for contribution purposes within the meaning of § 2-207(b). .

WY T4 § 2-205¢d).

1IH Appropriate forms way be found in UNFORM PrOBATE CODE PRACTICGE Manual
T2 (1972).
UPC § 2-205{e); see notes 199-200 supra and accompanying text.
i § 2-204.
See id.

4B, The comments to the section indicate that the operation of the property seutlement as
“hi waiver and renunciation aveids the problem of whether the surviving s pouse can share
Y decedends estate if decedent dies during the peodency of the divorce proceedings. If there
* A U)[[ipi(,[ﬂ pr UPET[\ settlement agreamen, the sur \nmg, 3pousf: cannok share in the estate,
" the property seulement agreement follows the divorce, § 2-204 s unnecessary W lerminate
gl of election since the divoree terminates the status of the survivor as a surviving

imse. Td, § 2-002(b)(1).
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spouse, and operates exactly like a waiver of the right as to specific property.
If the spouse waives the right to the extent it exceeds 2 stated dollar amoun,
it is unclear how the right of election that is not waived shall be satisfied,
Presumably, the waiver could specify that the right shall first be sarisfied out
of the decedent’s probate estate before subjecting inter vivos transfers o
contribution. If the waiver is silent, the amount waived presumably should
reduce pro rata the amount of contribution due from the recipients of
property included in the augmented estate. Section 2-204 is designed in
large part to accomplish the common estate planning goal of providing for
children of a former marriage free and clear of the potential claims of a later
spouse.

As originally promulgated, sections 2-206 and 2-207 of the UPC would
have permitted an electing spouse to renounce any benefit passing to the
spouse by intestate or testate succession without adversely affecting the
amount due the spouse in satisfaction of the elective share. A 1975 editorial
change to these provisions reversed this position. Section 2-206 no longer
addresses the issue of renunciation, which is now governed exclusively by
section 2-801,%% and section 2-207 charges against the elective share the
value of any interest that would have passed to the electing spouse by
intestate or testate succession but for the renunciation. This change creates
an incentive, if not a mandate, for the spouse to take benefits passing by
intestate or testate succession that in all events are treated as passing to the
spouse iu satisfaction of the elective share. Section 2-206 now provides only
that the surviving spouse is entitled 1o the homestead allowance, exempt
property, and family allowance without regard to the fact that the spouse
elects to claim an elective share. Thus, these statutory rights are in addition
to the elective share. As originally promulgated, section 2-206(b) provided
that if decedent’s will provided benefits to the spouse in lieu of these rights
the spouse could not claim these rights unless the spouse rencunced the
substitute provisions in the will. The comments to revised section 2-206
provide that the deletion of section 2-206(b) dealing with “devises that are
intended to be in lieu of family exemptions, does not alter the ability of the
testator, by express provision in the will, from putting the surviving spoust
to an election between accepting the devises provided or accepting the
family exemptions provided by law.” The UPC does not deal with the
inter-relationship of section 2-206 as colored by the comment and section-
2-202 and 2-207. If a devise is intended as a substitution for the famil
exemptions, then like the exemptions, the devise if not renounced should i
in addition to the elective share and should be excluded from the augmented

309. The spouse may renounce any interest passing by way of intestate or restate succe®
sion by a signed instrument describing the interest or property renounced and declaring 'hf
renunciation which instrument shall be filed not later than six months afrer the degeden!”
death or nine months afier vesting if a future interese. {4, § 2.801(a), (b). No provision is minde
for an extension of the disclaimer period. Since the statute requires a renunciatton ¢ 4
testamentary benefit to be filed within six months after decedent's death, the renunpcats!
may have to be filed before the will is probated. Under § 3-108, the decedent’s will may M
probated within three years of decedent’s death. Burt if decedent's will is not probated withn
six months after death, how can a person reénounce an interest thereunder?
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estte. I the devise is renounced and the spouse claims the family exemp-
nans, the exemptions are excluded from the augmented estate and the
renounced devises should not reduce the spouse’s elective share.

The elective share is compuied against the augmented estate without
reduction for estate and inheritance taxes. Section 3-916 of the UPC
provides for the apportionment of estate taxes unless the decedent’s will
otherwise provides. Estate taxes shall be apportioned among the persons
heneficially interested in the gross estate determined for federal esiate tax
purposes. Thus, unless the decedent’s will otherwise provides, the spouse’s
clective share will be subject to the payment of its share of estate taxes. For
the purposes of apportionment, any marital deduction®'? available on ac-
count of the elective share will inure to the benefit of the spouse.?'! The
amount of estate taxes apportioned against the elective share reduces the
allowable marital deduction, if measured by one-half of the adjusted gross
estate, unless the amount of taxes apportioned to the elective share would
not reduce the value of property passing to the spouse below fifty percent of
the adjusted gross estate.”!? This apportionment scheme may create a
crcuity problem requiring algebraic solution since the amount of estate
taxes cannot be determined until the amount of the marital deduction is
known and the amount of the marital deduction cannot be determined until
the amount of the estate taxes is known.3!?

The nature of the augmented estate and its constituent assets may also
affect the amount of the estate tax marital deduction. Section 2056 of the
Internal Revenue Code allows a marital deduction, subject to the greater of
the $250,000 or the fifty percent limitation, for the value of assets included in
the gross estate that pass to the decedent’s surviving spouse 3* No deduction is
allowed for assets excluded from the gross estate even though passing to the
spouse at decedent’s death. While assets in decedent’s probate estate and
inter vives transfers included in the augmented estate under section 2-
02D (retained life estate), section 2-202(1)(11) (revocable transfers), 2-
202(1)ii) (joint tenancy property) and section 2-202(1)(iv) (transfers within
two years of death) will be included in both the federal gross estate and the
augmented estate, the spouse’s owned or transferred property will be
included in the augmented estate under section 2-202(2) but excluded from
the gross estate unless brought within the gross estate under one of the estate
12X capture provisions.

No marital deduction is allowable for prc:pert)r included in the aug—
mented estate passing to the spouse that is excluded from the federal gross
tsfate. Moreover, the so-calied nondeductible terminable interest rule may

0. LR.C. § 2056. Under federal law, the estate is entitled to a marital deduction which
“hall not exceed the greater of one-half of the “adjusted gross estate” defined s the gross
estate less debts and expenses, or $250,000. Id. § 2056(c)(1). :

3L UPC § 3-916(e)(2).

312, LR.C. § 2056(b){4).

313, See 2 Fep. Est. & Gi1eT Tax Rep. (CCH) 1 9535 (1974}

314, LR.C. § 2056(e) defines "pdssmg“ te include property passing (o the spouse in any
Manner puside of the will, by will, by intestate succession, or by right of election. See Treas.
Reg. 8% 20.2056(€)-1(a}(3), -2(c} (1954).
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disallow a marital deduction for certain property in the augmented estar,
passing to the spouse in satisfaction of the elective share. In providing for ihe
marital deduction it was assumed that property not taxed in the estate of th
first spouse to die because of the deduction would be taxed in the estate o
the survivor. If property passes to the surviving spouse in a manner tha is
likely to cause its exclusion from the survivor's gross estate, no deduction i
allowable in the estate of the first spouse to die. For example, no deduction is
allowable for an income interest passing from the decedent to the spouse
thar terminates at the spouse’s death because the spouse’s interest would be
excluded from the spouse’s gross estate.** If the right of election can be
satisfied with an interest in property which falis within the nondeductible
terminable interest rule,?'® no marital deduction is allowable for such an
interest even though the interest is included in the decedent’s gross estae
and the augmented estate.

Section 2056(b)(2) of the Internal Revenue Code (the so-called uniden.
tified asset rule) provides that if the spouse’s interest, whether characterized
as a general legacy or in the nature of a residuary interest, may be satisfied
with assets, or their proceeds, with respect to which no marital deduction
would be allowable if the assets or proceeds passed directly from the
decedent to the spouse, the marital deduction shall be reduced by the vatue
of such assets. For example, assume the elective share is valued at $80,000
payablé out of a probate estate that includes the right to receive rentals fora
period of ten years reserved by the decedent under a deed of gift from
decedent Yo X and valued at $60,000. This interest would be a nondeduct-
ible terminable interest if bequeathed to the spouse. If, in satisfying the
$80,000 elective share, the personal representative can distribute to the
spouse the right to the reserved rent, the marital deduction must be
disallowed to the extent of $60,000.%7 If the personal representative can
distribute only a proportionate. interest in the rentals to the spouse, the
marital deduction is disallowed to that extent *!8 '

Section 8-101(b){4) of the UPC provides that no accrued rights shall be
impaired by adoption of the UPC. This provision raises a number ol
interesting questions concerning the meaning of an accrued right as il
effects the computation of the elective share. At a minimum, the statute
should exclude from the augmented estate outright transfers to the spouse
and other donees prior to the effective date of the UPC. If so construed.
there may be some difficult tracing problems, particularly with respect to the
spouse’s owned or transferred property. Unfortunately, the term “accrued
right” is ambiguous and one, can contemplate a volume of construction
liigation. For example, does the beneficiary of a revocable transfer madc
prior to the effective date of the UPC have an accrued right? Does 4
noncontributing joint tenant have an accrued right? It might have been

315. LR.C. § 2056(b)(1). But sre LR.C. § 2036(b)(5) (life estate coupled with geneis
power},

316. Id § 2056(b)(1}.

317, See Treas, Reg, § 20.2056(b)-2(d) (1954).

318, Id
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.visable to limit the augmented estate to transfers to the spouse and other
Jonees made after the effective date of the UPC.3'?

Finally, the statute does not make clear whether the remedial provisions
favoring the spouse and other donees under sections 2-201 to 2-207 are
exclusive. In other words, could 2 transfer excluded from the augmented
cstate be attacked by the spouse under one or more of the judicial tests
previously discussed or is the augmented estate concept the surviving
spouse’s exclusive remedy?

VI. CoNCLUSION

Anglo-American law has long recognized that a testator's freedom of
westation should be circumscribed whenever that freedom collides with
suciely’s greater interest in protecting a surviving spouse from disinheri-
wance. This public policy may be supported on many grounds, including,
primarily, recognition of the surviving spouse's contribution towards the
accumulation of a deceased spouse’s wealth; the surviving spouse’s con-
tinued need for support after the deceased spouse’s death, particulariy if the
spouse stood in a dependency relationship to the decedent; and the possibili-
1y that, if the surviving spouse is left financially destitute, the spouse may
become a financial burden upon society at the same time that others who
llave no better claim to decedent’s wealth harvest the fruit of decedent’s
lifetime accumulations.

Over the course of English and American history, measures to provide
protection for the surviving spouse against disinheritance have emanated
(rom both the courts and legislatures. The former have been pecularily
adapted to providing carefully tailored protection when the equities of a
particular case have not been covered by a legislative enactment; the latter
have typically established fixed percentage and invariable shares. The
twentieth century has been marked by both a greater willingness on the part
of the courts and legislatures to extend a protective hand and by a growing
skepticism concerning the need for any protection. Some suggest that in
only arelatively miniscule number of estates is the surviving spouse disinher-
ited. There is also a belief that in this contemporary American society a
person should be free to disinherit his or her surviving spouse. This author
believes, to the contrary, that some protection is desirable for even those
small number of cases in which disinheritance occurs and that the historical
basis for some protection against disinheritance is as valid today as in the
past. If the empiricists are correct that a comprehensive protective scheme is
unnecessary because there is factually little evidence of disinheritance,
protective legislation like that provided by the Code’s augmented estate
toncept should have little restrictive effect or no impact on most estate plans
that presumably take account of the surviving spouse. Viewed in this light,
an argument that the Code’s provisions are unnecessary begs the question.

319, Gf N.Y. EsT. POWERS & TRUSTS Law § 5-1.1(b) (McKinney 1967), which applies only
to iransters made after August 31, 1966.
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Rather, legislation like the augmented estate provisions of the Code would
provide protection against unintentional interspousal disinheritance or
disinheritance resulting from vindictiveness, but would inter{ere little wit,
freedom of testation as it is commonly practiced.

Of course, complex problems do not lend themselves readily to simpls
solutions. The augmented estate provisions of the Uniform Probate Code
are proof of the pudding. Unforwunately, their complexity®*?® may mask an
underlying autitude about the augmented estate provisions that questions
the fundamental concept of any legislative protection against disinheritance.
Alter all, attack on the complexity of the Code would be more palatable than
public outcries that a husband should be free o completely disinherent his
wife, or vice versa. Notwithstanding the complexity of the augmented estate
provisions and the construction problems inherent in them, and admitting
my own prejudices in favor of providing protection from disinheritance, the
Code’s provisions represent a giant step forward in protecting beth dece-
dent’s spouse and other objects of decedent’s bounty.

Enactment of the Code with its augmented estate provisions should
have a number of important benefits. First, if enacted nationwide, the
provistons assure uniformity in the treatment of the elective share right. A
spouse’s elective share would not depend on the happenstance of decedent's
domiciliary status at death or the fact that a decedent might have transferred
his or her assets to a non-Code state beyond the spouse’s reach. Second, o
the extent decedent’s spouse has been amply provided for by the deceased
spouse, the provisions assure that no elective share claim will intercede
undercut a disposition in favor of other objects of decedent’s bounty. Thus,
the Code attempts to rectify a primary deficiency with the developed case
law and other legislation thatignore the spouse’s actual needs,; it disrupts the
decedent’s estate plan only when the spouse’s needs are less than completely
satisfied at the level mandated by the Code. Third, while reasonable minds
may differ with respect to the appropriate percentage interest, the provi-
stons assure that substantial provisions will be made for the spouse and that
in most cases the spouse’s right will not be undercut by lifetime transfers that
are effective will substitutes and under which the decedent retains economic
benefits for his or her life. Fourth, the augmented estate concept provides
the predictibility necessary to assist in the development of a client’s com-
prehensive estate plan, and puts donors, donees, and spouses on notice of
the extent to which, if any, the plan may be upset by an elective share claim-
In this connection, the provisions of the Code permitting either a complete
or partial waiver of an elective share claim against transferred assets are
commendable. A waiver effectively removes any cloud on the title of
transferred assets.

390, Complexity is relative. The Code's provisions are no more complex than the sl
and gift tax provisions of the Internal Revenue Code or the myriad of legislation and judlq-:'
cases dealing with interspousal disinheritance, both of which capable lawyers have dealt wiv
for many years.
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While the Code’s provisions cast a wide net of protection for the
Jirviving spouse’s benefit, it remains pussible to effectively disinherit the
.pouse by completed lifetime gifis made more than two years before death
wnd by other devices. Some of these devices have already been described. For
~xample, the pure discretionary trust for rhe benefit of the decedent and
Jonees (other than the spouse) is probably beyond the spouse’s reach,
sthough as a disinheriting device the discretionary trust is unattractive
pecause the transferor must surrender all rights in the transferred property
and risk future economic insecurity. Similarly, insurance and annuives
payable to donees other than the spouse are beyond the spouse’s reach.
Reasonable minds might differ whether this “loophole™ should remain
Athough the historically favored position holding insurance to be beyond
the reach of spouses and creditors may, in part, explain this exclusion. Assets
transferred beyond the jurisdiction of the appropriate courts may be
beyond the spouse’s reach unless the Code has been adopted nationwide. It
van be anticipated that less conventional devices will be devised for the
purpose of disinheriting the spouse by persons so inclined. The historical
development of dower and the judicial cases attest to the fact that each
generation devises schemes to dispose of property in a manner contrary {0
existing public policy which favors the surviving spouse. Who would deny
that history repeats itself?



