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Memorandum 87-100

Subject: Study L-1036 -~ Probate Attorney Fees (Policy Issue

Determination)

The moat significant policy issue in the Probate Code study is
whether the California statutory fee schedule should be abandoned in
favor of a reasonable fee scheme. This is the primary reason why the
Commission was directed to study probate law and procedure. The
persons who requested this study wanted to substitute the Uniform
Probate Code attorney fee provisions for the California statutory fee
gchedule.

The Uniform Probate GCode provides that the compensation of the
attorney 1ls determined by agreement with the personal representative.
The court reviews the agreed compensation only if an interested person
objects.

The staff has prepared the attached background study on California
Probate Attorney Fees., This study is a revised and supplemented
version of the pertion of the study previcusly distributed. The first
portion cof the study presents a great deal of background material on
probate attorney fees generally and also material especlally relevant
to the issue of whether a statutory fee schedule should be retained in
California. The second portion presents various policy issues for
Commission consideration.

We plan to consider this study at the December 1987 meeting. The
staff will makes its presentation at the meeting on the assumption that

you have read the study with care prior to the meeting. You should not
ignore the footnotes when vou read the study; some of the footnotes

contain useful background information.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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This study was prepared for the California Law Revision Commission
by a member of the Commission's staff, John H. DeMoully. HNo part of
this study may be published without written consent of the Commission.

The Commission assumes no responsibility for any statement made in
this study, and no statement in this study is= to be attributed to the
Commission. The Commission's action will be reflected in its own
recommendation which will be sgeparate and distinct from this study.
The Commission should not be considered as having made a recommendation
on a particular subject until the final recommendation of the
Commission on that subject has been submitted to the Legislature.

Copies of this study are furnished to interested perscns solely
for the purpose of gilving the Commission the benefits of the views of
such persons, and the study should not be used for any other purpose at
this time.
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INTRODUCTION

The California Law Revision Commission has been directed to study
"[wlhether the California Probate Code should be revised, including but
not limited to whether California should adopt, in whole or in part,
the Uniform Probate Code."l The direction to study this toplc was
included 1in a resolution adopted by the California Legislature in
1980.2 The resolution was introduced at the request of persons who
believe that substantial revisiens in Califernla law are necessary to
avold the delay and expense of probate.3 These persons believe that
the attorney in an estate administration proceeding should receive a
reasonable fee rather than a fee determined by a percentage of the
estate,?

This article has been prepared to present background Information
concerning two important policy issues:

(1) How should attorneys' fees bhe fixed in estate administration
proceedings? Should the fees be a percentage of the estate, be

1. 1980 Cal. Stats. res. ch. 37.

2. Assembly Concurrent Resolution Ro. 107 (1979-80 Regular Session),
introduced by Assembly Member Alister McAlister (the Assembly Member of
the Commission),

3. Assembly Member McAlister determined to sponsor a resoclution to
authorize the study of probate law after meeting with representatives
of the American Associatlion of Retired Persons and others.

4, The author of this article was present at the meeting at which
Assembly Member McAlister determined to sponsor the resolution that
authorized the probate law study. The persons meeting with Assembly
Member McAlister wanted the Uniform Probate Code to be enacted in
California because they believed that 1t would significantly reduce
probate fees of attorneys. In 1980, the same year the Commission was
directed to study probate law, Assembly Bill No. 905 was introduced in
the Legislature to have the fees of executors and attorneys in probate
matters determined by the probate court on the basis of their being
"reasonable.” The legislation did not pass. See Estate of Getty, 143
Cal. App. 3d 455, 465, 191 Cal. Rptr., 897 (1983). Reasonable attorney
fees were an issue in earlier efforts to enact the Uniform Probate Ccde
in California. See discussion 1in Estate of Effron, 117 Cal. App. 3d
915, 925 n. 5, 173 Cal. Rprt. 923 (1981).




computed on an hourly rate based on the time spent by the attorney, be
a reasonable fee, or be determined on some cther basis?

{2) Should these fees be fixed or approved by the court in all
cases or should they be subject to court review only 1n case of a
controversy?

This article draws from iInformation presented in the Stein
Study.® That study is based on data collected from a representative
sample of estate administrations in five states: California, Florida,
Maryland, Massachusetts, and Texas.® The information presented In the
Stein Study is used in this article to compare attorneys' fees for
California estate administration proceedings with those charged in
other states, Information collected in two other empirical studies of
probate administration also is considered in this article.?

This article also draws on information contained In responses to a
questionnaire distributed to Californla probate practitioners. This
questicnnaire (hereinafter referred to as "Questicnnaire") was prepared
by the California Law Revision Commission. The Questionnaire sought
information concerning the estate administration practice of each
respondent and his or her opinion concerning the changes, if any, that
should be made in the way attorneya' fees are now fixed in California
probate proceedings.

The Questionnaire was distributed to lawyers, Jjudges, probate
commissioners, probate referees, and others who had indicated an
interest in the probate law study. Two hundred forty five persons
responded to the Questionnalre. However, because of the manner of

selection of the persons te whom the Questionnalre was sent, the

5. Stein & TFierstein, The Role of the Attorney in Estate
Administration, 68 Minn. L, Rev. 1107 {(1984) (hereinafter referred to
as "Stein Study").

6. Stein & TFierstein, fThe Role of the Attorney in Estate
Administration, 68 Minn. L. Rev. 1107, 1110 (1984),

7. Crapo, The Uniform Probate Code--Does it Really Work?, 1976 B.Y.U,
L. Rev. 395; Kinsey, A Contrast of Trends in Administrative Costs in
Dacedents’ Estates in a Uniform Probate Code State (Idaho) and a
Non-Uniform Probate Code State (North Dakota), 50 N.D.L. Rev. 523
(1974).
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responses may not represent a reliable sample of the probate bar or of
California lawyers in gemaral.8 Nevertheless, the responses are
useful indications of California probate practices and of the opinions
of California probate practitioners.

This article deals only with the fixing of attorneys' fees 1in
formal probate proceedings. Where there is no formal probate
proceeding, the fee charged by the California attorney is determined by
agreement between the parties and is not subject to court approval. It
is likely that in most cases where a person dles in California, the
court does not fix or approve the attorney's fee because no formal

probate proceeding is necessary.?
FEE CHARCI APPROACHES

Methods used to fix attorneys’ fees in estate administration
include;

--The percentage fee method.

--The hourly charge method.

—The multiple factor approach.

The Percentage Fee Method

The percentage fee method fixes the amount of the attorney's fee
for probate administration work as a percentage of the value of the

8. Most respondents (88.2%) were lawyers in private practice.
Appendix 1, Table A-l. More than one-fourth of the respondents had
been engaged in probate practice for more than 25 years. Appendix 1,
Table A-2, The location of their practice was almost equally divided
between Rorthern (52.7%) and Southern (47.3%) California. Appendix 1,
Table A-3, O0f the respondents, 39,3% were sole practitioners, 36.3%
practiced 1n firms from 2 to 9 attorneys, and 24.4% practiced in firms
of 10 or more attorneys. Appendix 1, Table A-4. Almost three-fourths
considered themselves to be probate specialists. Appendix 1, Table
A-5, More than 70¥ devoted more than half of their work time to
probate, trust, and estate planning matters. Appendix 1, Table A-6.

9, See dilscussion, infra, under "Attcrneys' Fees Where No Formal
Probate Proceeding."




estate., The advantages and disadvantages of percentage fee charging
are well summarized in the Stein Study:lo

[P]lercentage fee charging has the appeal of simplicity.
Courts can easily apply it. The extent and value of estate
property is determined during administration and courts can
routinely apply the appropriate percentage to determine the
reasonablenesg of attorneys' fees,

Percentage fee charging has other advantages. The
amount of attorney time required to administer an estate does
tend to correlate with the gsize of the estate. Larger
estates generally present more extensive and intricate legal
problems than smaller estates; thus the higher fees the
percentage approach produces 1n larger estates do roughly
compensate attorneys for the greater work performed. A
percentage fee charging system also may make legal services
more affordable in smaller estates by shifting to larger and
more profitable estates some of the costs of administering
smaller estates, as well as by shifting overhead expenses
properly allocatable tec the smaller estates. Finally, other
providers of services to the estate, such as real estate
brokers and stockbrokers, charge for their services on a
percentage basis—-thus validating the concept.

Percentage charging by attorneys does, however, present
difficultles. Two estates of the same size may require
slgnificantly different amounts of attorney work, depending
on the nature of the assets held and the types of problems
that exist. Moreover, the percentages set in any fee
schedule may become established as the minimum fee charged,
resulting in additional charges 1n complex estates and
inflated charges in simple estates.

The Hourly Charge Method

For many other kinds of legal work it is a common practice to base
the fee on the time the attorney works on the matter. The client is
billed at the attorney's hourly rate for that kind of legal work. This
"hourly charge” or "time spent" approach avoids the most significant
problem created by percentage fee charging-—-the inadequate fee where
the estate is a small estate and the windfall to the attorney where the

estate is a large but simple estate.

10, Stein & Fierstein, The Role of the Attorney in Estate
Administration, 68 Minn. L. Rev. 1107, 1175 (1984) (footnotes omitted).
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The Stein Study states the primary difficulty with this
approach:1l

Rigid application of a time spent standard, however, may
penalize more efficlent and experienced attorneys while
benefiting 1less competent attorneys who take longer to
perform the same tasks. Although more experienced attorneys
should command a higher hourly rate for their time, the
probate court or other authority reviewing fees may be
unwilling to approve hourly rates that fully distinguish the
experienced attorney's expertise from that of other attorneys.

Some California attorneys share this concern that the probate
courts Iin fixing fees de not allow a reasonable hourly rate that
recognizes the experlence of the attorney.12 Two Callfornia attorneys
express concern that billing on an hourly rate will cause disputes as
to how much time was used and whether it was necessary to spend that
amount of time on the matter.l3 However, hourly rate charging is a
method commonly used for billing for other legal services, and c¢lients

seem to understand and accept this method.

The Multiple Factor Approach

The Multiple Factor Approach 1s a method often used to fix

attorneys' fees in mnonprobate matters, The ABA's Model Code of

11, Stein & Filerstein, The Role of the Attorney in Estate
Administration, 68 Mimn. L. Rev. 1107, 1175-76 (1984) (footnotes
omitted). Use of the time spent standard also creates problems as to
(1) whether to bill for time spent by secretaries, paralegals, and
others who perform estate administration services and (2) if these
services are to be billed, the hourly rate at which they are to bhe
billed.

12, See discussion, infra, under "Policy Issues and
Recommendations——Concern That Courts Will Not Allow Fair Reasonable

Fees."

13. Attorneys responding tc the Commission's questicrnmaire stated:
*Clients are suspicious encugh of attorneys and would not trust an
hourly or other rate where they would have no way to check the time
actually expended.”
"The current percentage method 1s easy for the client to
understand, There csn be no disputes as to how long it took to
complete task (i.e., too many hours expended)."




Professional Responsibility (ABA C(Code) and the ABA's Statement of
Principles Regarding Probate Practices and Expenses (ABA Statement) use
this approach to fix attorneys' fees for probate of an estate.

The Stein Study contains an excellent summary of the ABA Code and
ABA Statement:l4

The ABA Code instructs attorneys to consider the time and
labor required, the novelty and difficulty of the questions
involved, the gkill mnecessary to perform properly, the
likelihood that acceptance of the particular employment will
preclude other employment, the fee customarily charged in the
locality for similar legal services, the amount involved and
the results obtained, the time limitations imposed by the
client or by the circumstances, the nature and length of the
professional relationship with the client, the experience,
reputation, and ability of the lawyer or lawyers performing
the services, and whether the fee is fixed or contingent.
The ABA Statement specifically addresses attorney fee
charging in the probate area, concluding that the overall
costs of settlement of a decedent's estate should be fair and
reasonable in the 1light of the circumstances of the
particular eatate and therefore that the attorney's fee
should bear a reasonable relationship to the wvalue of the
services rendered and the responsibility assumed. The ABA
Statement condemns rigid adherence to statutery or
recommended commission or fee schedules as frequently unfair
to beneficiaries of estates, to personal representatives, or
to the attorney.

The ALKA Statement further provides that attorneys who
serve as personal representatives are entitled to
compensation for both their legal services and thelr services
as personal representative, and attorneys performing some or
all of the mnormal duties of the personal representative
should receilve increased compensation for the additional work
involved. Similarly, when an attorney delegates certain
normal duties to be performed by others, the attorney's
compensation should be commensurately lower. Finally,
attorneys who perform services with regard to nonprobate
property should be compensated reasonably for those services.

The Stein Study summarizes the advantages and dilsadvantages of the

multiple factor approach:l3

14, Steiln & VFlerstein, The Role of the Attorney in Estate
Administration, 68 Minn, L. Rev., 1107, 1174 (1984) (footnotes omitted).

15, Stein & Filerstein, The Role of the Attorney in Estate
Administration, 68 Minn. L. Rev. 1107, 1177-78 (1984) (footnote
omitted; new footnote added).




[The multiple factor approach] is certainly more sensitive to
all relevant considerations in an individual estate than
percentage fee charging or even a time spent system would
be. This multiple factor approach, however, may require a
court to examine a great deal of evidence to determine what
fees are reasonable, leading many probate judges to indicate
a preference for percentage fee charging because it is more
eagily supervised. Indeed, no matter what approach 1is
formally used, most judges probably begin with some wvariant
of the percentage fee standard in determining the prima facie
reascnableness of fees charged In an estate administration.
Only if the fee exceeds that standard would the judge closely
scrutinize it.

At some peint, attempts to regulate attorneys' fees may
become self-defeating. If attorneys must, in every case,
make speclal efforts to justify their fees, they will charge
for the time these efforts entail as a required task in the
estate administration. The mnet result of close court
supervision may thus be 1little or no cost reduction to
consumers of legal services. Furthermore, if courts approve
requested attorneys' fees 1In estate administration only 1f
they are less than those attorneys generally demand for their
services, attorneys may seek compensation Iin a manner not
subject to court review, such as through compensation
directly from personal representatives or from  the
beneficiaries' own funds.l® Because such payments would not
come from estate funds, they would not necessarily be
included in the accounting for estate expenses submitted for
court approval.

16. A California lawyer who believes that the statutory fee 1is
inadequate may make a separate agreement with the beneficiary for an
additional fee for work in connection with nonprobate asset=, such as
insurance, employee benefit plans, joint tenancies, and the like. This
additional fee is not subject to court approval. On the other hand,
the lawver may do this additional work without an extra charge 1f the
lawyer believes that the statutory fee 15 adeguate to cover the
additional work under the circumstances of the particular case. The
responses to the Questionnaire indicate that most attorneys charge an
additional fee for work 1in comnection with nonprobate assets in not
less than 10 percent of the estates they handle. About 30 percent of
the respondents stated that they never charged an additional fee for
work in connection with nonprobate assets. About 17 percent charge an
additional fee in at least half of the estates they handle. See
Appendix 1, Table E (Charging Additional Fee Rot Approved by Court}.




FEE CHARGING IN CALIFORNIA
Introduction

The California method of fixing attorneys' fees in estate
administration is a combination of the percentage fee method and a
reasonable fee method. The attorney's fee for ordinary services is
determined wusing a statutory schedule.17 In addition to this
statutory fee for ordinary services, the attorney 1is entitled to such
amount as the court determines to be just and reasonable for

extraordinary services.l8

17. Prob., Code § 901. See discussion, infra, under "The Statutory Fee
Schedule." The fee schedule applies only where there is a formal
probate proceeding. Where there is no formal probate proceeding, the
fee is determined by agreement between the parties and is not subject
to court approval. See discussion, infra, under "Attorneys' Fees Where
No Formal Probate Proceeding.”

The decedent’'s will may make provision for compensation of the
attorney and that shall be "a full compensation” for the attorney's
services unless by written instrument, filed with the court, the
attorney renounces the compensation provided for in the will, If the
attorney rencunces the compensation provided in the will, the attorney
is entitled to recelve compensation as provided by statute. See Prob,
Code § 910 (incorporating the provisions relating to compensation of
personal representatives),

Usually, the personal representative who is also an attorney may
receive the perscnal representative's compensation but not the attorney
fee. In re Estate of Parker, 200 Cal. 132, 251 P. 907 (1926); Estate
of Downing, 134 Cal., App. 3d 256, 184 Cal. Rptr. 511 (1982). However,
where expressly authorized by the decedent's will, dual compensation
may be paid to one person acting in both capacities. Estate of
Thompson, 50 Cal. 2d 613, 328 P.2d 1 (1958).

18. Prob. Code § 910, See discusgion, infra, under "Additional
Compensation for Extraordinary Services.®




The Statutory Fee Schedule

The statutory fee schedule sets the attorney's fee as percentages
of the "estate accounted for" by the perscnal representative,19 with
higher percentages payable for smaller estates.29 The statutory fee
in effect during 1987 (Probate Code § 901) may be computed from the
following table:

Table 1., Statutory Attorney Fee Schedule

(Probate Code Sections 901 and 910. Additional amounts may be
allowed for extraordinary services.)

Estate Accounted For Attorney's Fee
(1 (2) (3) ‘ (4)
From To Fees on (1) Plus X on excess of

(2) over (1)

$ -0- $ 15,000 $ -0- 4%
15,000 100,000 600 3%
100,000 1,000,000 3,150 2%
1,000,000 10,000,000 21,150 1%
10,000,000 25,000,000 111,150 1/2%
25,000,000+ 186,150 Reasonable amount

{(determined by court)

19, Prob. Code § 910 {incorporating the provisions of Probate Code
Section 901). The "estate accounted for" is based on the fair market
value of the real and personal property of the estate without
subtracting any encumbrances on the property. Proeh. OCode § 901
{"estate accounted for" i1s "the total amount of the inventory plus
gains over appraisal value on sales, plus receipts, less losses on
sales, without reference to encumbrances or other obligations on
property in the estate" whether or net a sale of property has taken
place during probate). For a discussion of the property or values
included in determining the "estate accounted for,"” see Feinfield,
Fees and Commissions, In 2 Californla Decedent Estate Practice
§§ 20.16-20.24 (Cal, Cont. Ed. Bar 1986).

The setting of the attorney fee using the statutory rate schedule
is within the "state action exemption" of the Sherman Antitrust Act and
does not violate federal antitrust laws. ZEstate of Effron, 117 Cal.
App. 3d 915, 173 Cal. Rptr. 93, appeal dismissed, 454 U.S. 1070 (1981).

20. See Prob. Code § 901.




The following table shows the statutory attorney fee on estates of

various sizes.

Table 2. Statutory Attorney Fee on Various Size Kstates
Amounts determined from statutory fee schedule under Probate Code
Sections 901 and 910 and do not include additional amounts that
may be allowed for extraordinary services.

Size of Estate Fee Size of Estate Fee
$10,000 $§ 400 $ 150,000 4,150

20,000 750 200,000 5,150

30,000 1,050 250,000 6,150

40,000 1,350 300,000 7,150

50,000 1,650 400,000 9,150

60,000 1,950 500,000 11,150

70,000 2,250 800,000 17,150

80,000 2,550 1 million 21,150

90,000 2,850 2 million 31,150

100,000 3,150 5 million 61,150
10 million 111,150

Absent a contractual agreement for a lower fee, the attorney has
the absolute right to receive the amount of the statutory fee, without
regard to whether that amount is reasonable under the circumstances of

the particular case.21

21. Estate of Getty, 143 Cal., App. 3d 455, 191 Cal., Rptr. 897 (1983).
See generally Estate of Effron, 117 Cal., App. 34 915, 173 Cal. Rptr.
93, appeal dismissed, 454 U,S. 1070 (1981). The right to receive the
statutory fee 1s subject to Probate Code Section 1025,5, which permits
the court to reduce the fee i1f the time taken for the administraticn of
the estate exceeds the time set forth by statute or prescribed by the
court and the court finds that the delay in closing the estate was
caused by factors within the attorney's contrel and was not in the best
interests of the estate.
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The statutory fee schedule has the same advantages as percentage
fee charging. The fee for ordinary services can be determined easily
and with certainty. The "estate accounted for" 1s determined using the
inventory and appraisal of the estate property and certain transactions
that occur during the administration of the estate.22 The statutory
fee schedule 1s applied to that amount to determine the fee. The
statutory fee is routinely allowed by the court; the attorney need not
produce information for review by the court so that the court can
determine that the fee is reasonable,23

The obvicus disadvantage to the client of using the statutory fee
schedule is that the fee may be grossly excessive for a large, simple
estate,2% This disadvantage 1s a real one, since as a matter of
practice the statutory fee 1is the minimum fee in California,25
Responses to the Questiomnaire indicate that the great majority (93.3%)
of California probate attorneys "ordinarily charge the full statutory
fee in a regular probate administration."26 Most (53.9%) reported
that they mnever charge less than the gtatutory fee. Eighty-five
percent reported that they charge less than the statutory fee in 10
percent or less of the probate estates they handle. Table G (Charging
Less Than Statutory Fee), Appendix 1, shows the extent to which the
attorneys responding to the Questionnaire reported that they charged
less than the statutory fee.

22. See note 19, supra.

23, The attorney must provide the court with information showing that
the statutory fee was calculated in accordance with the statutory
requirements. See text, infra, at notes 118-122.

24, See responses to Questionnaire. E.g., "Statutory fee structure is
generally high in estate of $100,000 or more 1f attorney is skilled
probate attorney. Very frequently attorney recelves an average of
$400-$600 per hour for time spent."

25. The attorney is entitled to the statutory fee unless the court
approves a higher fee or the client negotiates a lower fee. Estate of
Getty, 143 Cal, App. 3d 455, 191 Cal. Rptr. 897 (1983).

26. See Appendixz 1, Table F {Attorneys Who Ordinarily Charge Full
Statutory Fee). The responses to the Questionnalre indicate that
clients generally are not aware of theilr ability to negotiate a lower
fee or, 1f they are aware, either do not request or are umable to
negotiate a lower fee. See text, infra, at note 67.

—11-




Additional Compensation for Extraordinary Services

Introduction

The California lawyer 1s protected to some extent from the primary
disadvantage to the attorney of percentage fee charging—-the grossly
inadequate fee. The lawyer may request the court to authorize a
reasonable additional fee for "extraordinary services,"27

Section 910 of the Probate Code provides that the estate attorney
is allowed out of the estate the amount determined by the statutory fee
schedule for "conducting the ordinary probate proceedings™ "and such
further amount as the court may deem Jjust and reasonable for
extracrdinary services."

There is a lack of clarity in the court rules and judicial
decisions as to which legal services are ordinary and deemed to he
fully compensated cut of statutory fees and which legal services are
not ordinary and for which extraordinary compensation may be
allowed.28 For example, Fresno County treats services in connection
with a famlly allowance as cordinary probate services?? but San Joagquin
County allows additional compensation for a petition for a family

allowance,30

27. Prob. Code § 910 (court may allow such additional amount "as the
court may deem Just and reasonable for extraordinary services").
Courts 1n other states using a fee schedule for probate (whether by
statute, court rule, or custom) usually permit larger legal fees where
extraordinary work 1s involved. See Annot., 58 A.L.R.3d 317, 324
{1974).

28. See Report of Ad Hoc Committee on Attorney Fees in Probate {(Los
Angeles County, May 15, 1985), reprinted as appendix to Los Angeles
County Probate Policy Memorandum in California Local Probate Rules (8th
ed. Cal. Cont. Ed. Bar 1987), at 19-89,.

29. Fresno County Probate Policy Memorandum (effective as amended July
1, 1986), Paragraph 9.4(b). The great majority of attorneys who
responded to the Questionnaire indicated that they are not awarded
additional compensation for services in connection with a family
allowance, but a few indicated that they had been awarded additional
compensation for those services,

30, San Joaguin County Probate Rules (effective January 1, 1986), Rule
4-T708(A)(8).
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Distinction Between Ordinary Services and Extraordinary Services

Ordinary services. The Fresno County Probate Policy Memorandum
contalns a listing of ordinary services compensated by the statutory
fee:31

The Gourt views the following services as coming within
the definition of “conducting the ordinary probate
proceedings" (Probate Code Section 910) and no extraordinary
fee will be allowed:

(1) Meeting with client to discuss Petition for Probate,
assets, helrs, notices, review Will;

(2) Petition for Speclal Letters of Administration;

(3) Preparation of Petitlon for Probate and other papers
to appoint personal repregsentative, including locating Will
and heirs/beneficiaries;

(4) Order publication and mailing of Notice of Death;

(5} Preparation and service of Notice of Death;

(6} Preparation of supplements or declarations;

(7) Separate Petition for Authority under Independent
Administration of Estates Act;

(8) Petition for Appointment of Successor Representative;

{9) Preparation of inventory/inventories;

{10) Incidental expenses, including local telephone
calls, usual postage, photocopying, paralegal and secretarial
services {but see Paragraph 8.2 [reimbursement for
duplication, photocopying, postage, travel and telephone
costs] );

{11) Handling debts and claims, including acceptance,
rejection and payment (unless disputes arise necessitating
compromise or litigation);

(12) Family allowance;

(13) Preparation of Inheritance Tax Declaration (IT-22);

(14) TFirst status report under Probate Code Section
1015.5;

{15) Account and Report Current;

{16) Petition for Preliminary Distribution;

{17) Petition for Statutory or Extraordinary Fees and
Commissions, declarations and hearings thereon;

(18) Final Report or Account and Petition for
Distribution;

{19) Supervising distribution and discharge;

¢{20) Preparation of required notices and orders.

A study made by an ad hoc committee appointed in 1984 by the
Presiding Judge of the Probate Department of the Los Angeles County

31. Fresno County Probate Policy Memorandum {effective as amended July
1, 1986) para. 9.4(b).
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Superior Court 1dentified ordinary probate services in a manner
consistent with the Fresno County provision set out above.32

Extraordinary services. Probate Code Section 902 lists certain

services that are extraordinary services if rendered by a personal
representative, The statute governing compensation of attorneys
(Probate GCode Section 910) states that additicnal compensation 1is
allowed for extraordinary services but does not specify what
constitutes extraordinary services. "However, any work done by either
attorney or representative in connection with the gervices specified in
PC § 902 1s deserving of extraordinary compensation."33 The following
services are listed as extraordinary services in Section 902:

——S5ales or mortgages of real or personal property.
——Conteated or litigated claims against the estate.

—Good faith defense of a will which 18 contested after it
iz admitted to probate.

—Successful defense of a will which is contested before it
is admitted to probate.

—-Preparation of egtate, Iinheritance, income, sales or other
tax returns or adjustment, litigation, or payment of any of
these taxes.

32, See Report of Ad Hoc Committee on Attorney Fees in Probate (May
15, 1985), reprinted as &ppendix to Los Angeles County Probate Policy
Memorandum in California Local Probate Rules (8th ed. Czl. Cont. Ed.
Bar 1987), at 19-89, 19-94,

There are only a few minor differences from the Fresno County
Probate Policy Memorandum in the listing of ordinary services in the ad
hoc committee report:

{1) A Petition for Speclal Letters of Administration is considered
an ordinary service by the ad hoc committee "if ex parte (if contested,
extra fee to attorney for appointed special administrator, If
beneficial to estate).”

{2) The Inheritance Tax Declaration is considered an ordinary
service by the ad hoc committee "if death before June 8, 1982, except
if dispute with Probate Referee or State Controller."

{3) The Petition for Preliminary Distribution is considered as an
ordinary service by the ad hoc committee 1f "with or without bond
{Probate Code Secs. 1000, 1004)."

33, 1 A. Marshall, Galifornla Probate Procedure § 1715, at 17-283
(1986).
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—-Litigation in regard to property of the estate.

——Carrying on the decedent's business pursuant to court
order.

—-0ther litigation or special services necessary for the
personal representative to prosecute, defend, or perform.

The following more comprehensive 1listing 1s drawn from the
nonexclusive 1listing in the Los Angeles County Probate Folicy
Memorandum of extraordinary services for which additional fees may be
allowed:34

—-Sale, lease, exchange, mortgage, or foreclosure of real
property (including vacating same).

——S5ales and leases under the Independent Administration of
Estates Act.

-—S5ale or mortgage of personal property.

—~Negotiation or litigation of claims against the egtate.
—Preparation of tax returns for, or the adjustment,
litigation or payment of, estate, income (individual or
fiduciary), sales, or other taXes.

—-Litigation in regard to the property of the estate, such asg
eminent domain, collection of funds, quiet title, petition to
hire special counsel for litigation, and umlawful detainer,
~=Carrying on decedent's business.

-=-Will contest.

—0Other 1litigation or special services necessary for the
personal representative to prosecute, defend, or perform,
including but nct limited to the following:

{a) Construction or Interpretation of will.

{b) Defense of personal representative's account,

{¢c) Borrowing of money.

{d) Extraordinary efforts to locate estate assets.

(e) Heirship proceedings TDbreught by a  peracnal
representative (personal representative has no duty to defend
against such a petition by another}.

(f) Petlition for instructions with a showing of actual
need for the instructions.

34, Los Angeles County Prcbate Policy Memorandum {effective July 1,
1986), § 15.08(3).
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(g) Petitlon for authority to give deed in lieu of
foreclosure or condemnation.

{h) Petition to complete a contract (Probate Code
Sections 98609868, effective July 1, 1988).

(1) Termination of Joint tenancy of predeceased joint

tenant.
{j) Account on behalf of a deceased or disabled
representative,

(k) Establish fact of simultaneous death.
(1) Proceedings under Probate GCode Sections 613 and 615.

Extent to Which Attorneys Request Additional Compensation for
Extraordinary Services

The responses to the Questionnaire reveal that some attorneys
{14.3%) mnever request additional compensation for extraordinary
services. A few (1.6%) request additional compensation in every estate
proceeding. Some do not regquest additional compensation 1f the
compensation under the statutory fee schedule covers the time worked on
the estate., Most reguest additional compensation in at least 25
percent of their probate cases, and 80 percent request additicnal
compensation in at least 10 percent of thelr probate cases. The
responses are summarized in Appendix 1, Table D (Charging Extraordinary

Fees).
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Determining the Amownt of Additional Compensation for Extraordinary

Services

In determining the amount of additional compensation for
extraordinary services, the court may conslder not only the time spent
but also such factors as the value of the estate, the gkills exercised,
the amount in dispute, and the results obtained.33 Local court rules
may provide a more detailed statement of the factors that will be taken
into account in determining what constitutes reasonable compensation
for extraordinary services.36

The additional compensation awarded by the trial court will be
upheld on appeal unless it appears so clearly out of proportion to the
gservices performed as to be an abuse of discretion.37

When evaluating requests for extraordinary compensation, many
courts will take the statutory compensation into account in determining

whether the lawyer has been compensated adequately for all services

35, Estate of Beach, 15 Cal. 3d 623, 645, 125 Cal. Rptr., 570, 542 P.2d
994 (1975). 1In this case, the Supreme Court upheld the trial court
award of an additional attorney fee of $14,500 for defending against a
contest of the personal representative's account. The award was based
not only on the trial court's observation of the contest proceedings
but also upon an evidentiary hearing at which the attorneys submitted
time records itemizing the services of their firm in the matter and
showing that they would be entitled to compensation of over $24,000
based on hourly rates of $70 for the partner, $40 for the associate,
and $15 for law student research clerks.

36, See text, infra, at notes 113-14.

37. Estate of Beach, 15 Cal. 3d 623, 645, 125 Cal. Rptr. 570, 542 P.2d
994 (1975).
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rendered.38 This is a good reason why the attorney should maintain a
record of time worked for each estate in which there may be a request

for additicnal compensation for extraordinary services,39

38. E.g., Alameda County Probate Policy Manual {approved by court
January 16, 1986), §§ 1006{7), 1007 ({amount of statutory fee
consldered; but, Iin considering requests for extracrdinary fees in
connection with sales of real property, preparation of federal estate
tax return, and other tax-related services, court ordinarily will not
require extensive explanation of services performed where the amount
requested is the amount specified in the manual as a reasonable amownt
for the service); Fresno County Probate Policy Memorandum {effective
as amended July 1, 1986), para. 9.5(b)}{10), (c) (amount of statutory
fee considered; but, in considering requests for extraordinary fees in
connection with sales of real property and preparation of federal
estate tax return, court will not take into consideration amount of the
statutory fee where amount reguested 1s amount specified in the policey
memorandum as a reasonable amount for the service); Los Angeles County
Probate Policy Memorandum (effective July 1, 1986), § 15.08(1)(F);
Marin County Rules of Probate Practice (effective January 1, 1984),
Rule 1204 (application for extraordinary compensation "must be
buttressed by representations as te time records which reflect the
number of hours required for the completion of the ordinary services
performed by the attorney . . . on behalf of the estate." However,
requirement concerning time records does not apply where extracrdinary
fees are requested for preparation of state and federal income and
estate tax returns and resolution of problems attendant upon them, or
sales of real estate where attorney is able to demonstrate a
significant contribution in the form of services usually furnished by a
real estate broker); Santa Barbara County Probate Rules (effective
September 1, 1985), Rule 414(H)(3) (where statutory fee 1s gubstantial,
court will consider statutory fee in determining whether extracrdinary
fees are appropriate); Santa Cruz GCounty Probate Rules (effective
January 1, 1986), Rule 405 (in evaluating justification for award of
fees for extraordinary services, court will conslider the statutory fee
and determine whether it 1s adequate compensation for all services
rendered by attorney. But extraordinary compensation will be paid
without considering statutory fee where service is (1) preparation of
fiduciary tax returns and resolution of problems arlsing upon audit of
such returns (payments made to accountants or other tax preparers for
such gervices and charged to the estate must be sget forth in the
request for extraordinary compensation and subtracted from the amount
requested) and (2) sales of real estate without a broker. See also
Estate of Walker, 221 Cal. App. 2d 792, 34 Cal. Rptr. 832 {1963);
Estate of Buchman, 138 Cal. App. 2d 228, 291 P.2d 547 (1955).

39, See discussion, infra, under "Keeping Time Receords."

-18-




Lawyers who responded to the Questionnaire had different views
concerning the adequacy of the additional fees allowed for
extraordinary werk. Some reported that the courts are reluctant to
allow additional fees and that the fees allowed were lnadeguate; others
indicated satisfaction with the additional fees awarded by the court .40

Attorpeys' Fees Where No Formal Probate Proceeding

In a significant number of c¢ases, mno probate proceeding is
necessary in California because all of the decedent's property is
governed after death by the terms of a living trust or consists of
joint tenancies, assets transferred wupon death under pay-on-death

provisions or under beneficiary designations in life insurance policies

40. Lawyers responding to the Questionnaire commented:

"Statutory fee is of substantial benefit to smaller estates, where
extraordinary fees normally are not recoverable and attorney's hourly
rates for time expended often exceed recoverable fee."

". + . to the extent the statutery fee 1s inadequate,
extraordinary compensation is avallable (although courts are
increagingly reluctant to grant 1it)."

"I am tired of the prejudice agalnst paying my fee from both the
courts and the clients. The courts feel it's absclutely necessary to
reduce extraordinary fees.”

". . . the schedule for estates under $100,000 is generally
inadequate to compensate the attorney for his overhead and professional
time."

On the other hand, one attorney commented: "I have handled estates
where there has been real property of a value of $500.00 or $1,000.00
or $2,000.00 or $3,000.00, and obviously 4% of these values does not
begin to pay for the work. Fortunately the courts have been generous
in allowing extraordinary fees, but I would suggest a minimum of
$250.00 to $300.00." ‘

See also, the discussion, infra, under "Policy Issues and
Recommendations——-Concern That Courts Will Not Allow Fair Reasonable
Fees."
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and employee benefit plans, and similar assets.?l If the services of
an attorney are used in connection with these nonprobate transfers, the
fee 1is determined by agreement and is not approved or reviewed by a

court. 42

4l1. For example, a living trust is often prepared as a part of the
egtate planning services provided to a wealthy client. Upon the death
of the client, the disposition of the client's property is governed by
the provisions of the trust. The trustee has authority to hire an
attorney after the client's death; and the attorney's compensation is
governed by agreement between the trustee and the attorney and is not
subject to court approval but is subject to court review for abuse aof
the trustee's discretion. Proh. Code §§ 16247 (hiring), 17200 {court
passing on acts of trustee, Including the exercise of discretionary
powers).

The fee of the attorney for services in connection with the
transfer of title for joint tenancies, pay-on-death provisions, and the
like, is governed by agreement between the parties and is not subject
to court approval or review.

Approximately 30 percent of the attorneys who responded to the
Questionnaire estimated that at least half of the decedent's estates
they handled included neo significant amount of probate assets,
Approximately 56 percent reported that at least 20 percent of the
decedent's estates they handled included no significant amount of
probate assets. The results of the survey are presented 1n Appendix 1,
Table B (Estates Having Insignificant "Prcbate Assets"). To some
extent, the difference in the responses may be attributable to the
extent to which the attorney engages in pre-death planning for his
clients. One attorney reported: "A large portion of my practice is
trusts." Another stated: "I always use living trusts for my wealthy
clients . . ."

In addition, there are cases where no attorney is involved. If a
decedent leaves only tangible persocnal property, the relatives of the
decedent often pay the decedent's debts and divide the decedent's
property among themselves wilthout consulting an attorney. Even where
there 1s a registered title to tangible personal property, the title
may be transferred without the assistance of an attorney. For example,
there is a simple affidavit procedure for transfer of registered title
to a motor vehicle, See note 46, infra.

42, If an affidavit procedure is used 1in connection with these

nonprobate transfers, the attorney's fee is determined by agreement
between the attorney and client and is not subject to court approval,
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Where one spouse dles and the surviving spouse takes all the
property of the deceased spouse, no formal probate proceeding 1is
required., A simple court procedure is avallable for the determination
or confirmation of property passing or belonging to the surviving
spouse.43 The  atterney's fee for services iIn comnection with this
procedure is determined by private agreement between the attorney and
the client and is not subject to approval by the court , 44

Formal probate also can be avolded where the value of the
decedent's real and personal property in this state does not exceed
$60,000.45 Two simple procedures can be used for the estate of
$60,000 or less:

—An affidavit procedure can be used to collect or
transfer the decedent's personal property.46

43. Prob., GCode §§ 13650-13660.

44, Prob, Code § 13660. If there is no fee agreement and there is a
dispute concerning the reasonableness of the attorney's fee, the court
may be requested to determine the reascnableness cof the fee. Id.

45. The following property 1s excluded in determining the value of the
property of the decedent: Jjoint tenancy property, property in which
the decedent had a 1life or cother interest terminable upon the
decedent's death, property which passed to the decedent's surviving
gspouse, multiple-party accounts to the extent sums on deposit belong
after the death of the decedent to a surviving party, P.0.D. payee, or
beneficiary, certain vehicles, vessels, manufactured homes,
mobilehomes, commercial coaches, truck campers, and floating homes,
amounts due for services in armed forces of the United States, and not
more than $5,000 of earnings owed to the decedent for personal
services. Prob. Code § 13050.

46, Prob, GCode §§ 13100-13115. Special provisions permit transfer of
registration of state registered property without probate 1f the
decedent did not own other property that would require probate of the
decedent's estate, See Health & Safety Code § 18102 (manufactured
home, mobilehome, commercial coach, truck camper, or floating home);
Veh. Code §§ 5910 (vehicle), 9916 (vessel). A speclal affidavit
procedure permits the surviving spouse to collect compensation, mnot
exceeding $5,000, owed by an employer to the decedent, without regard
te the value of the decedent's real and personal property 1in this
gstate, Prob. Code § 135600.

-21-
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——A summary procedure can be used to obtain a court

order determining succession to real property.47
When one of these procedures 1s used, the attorney's fee 1s determined
by agreement between the attorney and client and is not subject to
court approval.48

Where the gross value of the decedent's real property in
California does not exceed $10,000, a simple procedure may be used to
make the real property title records reflect the transfer of the
property to the decedent's helrs or beneficiaries.?9 The attorney’'s
fee for services in connection with this procedure is determined by
agreement between the attorney and client and 3is mnot subject to

approval by the court.

Eeeping Time Records

Since the attorney is entitled to the statutory fee as a matter of
right,5° the attorney need not keep a record of time worked on the
estate proceeding to Justify the statutory fee. Nevertheless, some

attorneys do maintain time records because they ordinarily charge the

47. Prob. Code §§ 13150-13157.

48. No court proceeding is involved when the affidavit procedure 1is
used. Where a proceeding is brought to obtain a court order
determining succession to real property, a specific statutory provision
makes clear that the attorney's fee is determined by private agreement
and is not subject to court approval. Prob. Code § 13157.

49, Prob. Code §§ 13200-13209. If the gross value of all real
property in the decedent's estate located in GCalifornia does not exceed
$10,000, this procedure can be used without regard to the total value
of the decedent's real and personal property. Prob. Code § 13200,
Real property described in Probate Code Section 13050 (see note 46,
supra) 1s excluded in determining the value of the real property.
Prob. Code § 13200.

50. Estate of Getty, 143 Cal. App. 3d 455, 191 Cal. Rptr. 897 (1983).
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personal representative on a time worked basis if the fee computed on
that basis would be less than the statutery fee.9! Other attorneys
record the time worked so they can justify an additicnal fee for
extraordinary services.”2

The Questionnaire requested information concerning whether the
attorney kept a record of time worked.?3 About two-thirds of the
attorneys reported that they keep a record of time worked for probate
estates and use the record in determining fees. Since more than 90
percent of the attorneys ordinarily charge the full statutory fee,54
the primary use of the time record appears to be te justify the award
of an additional fee for extraordinary work.

For nonprobate administration, about 90 percent reported that they
keep and use a record of time worked in determining their fees. For
nonprobate administration, the fee is a matter of agreement between the
attorney and client; there is no statutory fee schedule and the fee 1s
net subject to approval by the court.>> Presumably, the 10 percent
who do not keep a record charge a flat fee for nonprobate tasks or use
scome other fee fixing method that does not require a record of the time

worked.

51. One respondent toc the Questionnalre states: "We're way off base
now. My fee nearly always is based on hourly basis because I have
ongoing business relationships with these people, whe also are friends."

52. When evaluating requests for extraordinary compensation, many
courts will consider whether the statutory compensaticon is in part or
vhole sufficlent to compensate adequately for all services that have
been rendered. Thils may require a record of time worked for all
aspects of the estate proceeding, not just the extraordinary services,

One respondent to the Questionnaire states: "I always keep track
of my time, and I only charge extraordinary fees to the extent the
statutory fee doesn't cover my rates."

53. The responses are summarized in Appendix 1, Table I (Keeping "Time
Worked" Record).

54, See Appendix 1, Table F (Attorneys Who Ordinarily Charge Full
Statutory Fee).

55. See discussion, supra, under "Attorneys' Fees Where No Formal
Probate Proceeding.”
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Dse of Paralegal Asslatants

The Questionnaire regquested information concerning |use of
paralegal assistants in probate practice.55 Half of the attorneys use
a paralegal assistant, and more than 70 percent of the attorneys who
use a paralegal assistant keep a record for each estate of the time the
paralegal works on that estate. In claims for additional fees for
extraordinary services, more than 60 percent of the attorneys show the
cost for the sBervices of the paralegal assistant at a paralegal's rate
in justifying the additional fee.27

Fee reements

Public concern about attorney fees i1s not limited to the probate
area. Legislation requiring written attorney fee contracts for all
types of legal services went inte effect on January 1, 1987.38 This
new consumer protection statute expands the former provisions relating
to contingency fee contracts to require written contracts when a
contingency fee 1s mnot Dbelng wused and there 1s a reasonable
foreseeability that the total expense to the client will exceed
$1,000.59

The contract must 1include all of the folilowing: (1) the hourly
rate and other standard fees applicable to the case, (2) the general
nature of the legal services to be provided, and (3) the respective
responsibilities of the attorney and the client.%0 In addition, all

bills for services rendered must state the amount, rate, and basis for

56. The responses are summarized in Appendix 1, Table J (Paralegal
Assistants).

57. For legislation enacted in 1987 concerning charging for paralegal
services, see AB 1334 [Chapter 358].

58. 1986 Cal. Stat. ch. 475, §§ 6, 7 (codified as Bus. & Prof. Code
8§ 6147, 6148).

59, Bus. & Prof. Code § 6l48(a).

60. Bus., & Prof, Code § 6148(a).
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calculation; and, upon the client's request, the attorney must, within
10 days, provide a »i11.61  Failure to comply with any of these
provisions renders the agreement voidable at the client's option, and
the attorney is then entitled to collect a reasonable fee.52

The new statute lists the following exceptions to the written
contract requirement:®3 emergency services,®% fee arrangements
implied by previously performed services of a similar nature, written
statements by the client stating that a written contract concerning
fees is not required,55 and agreements with corporate clients.

The new statute does not contaln any exception for administration
of a decedent's estate. Nevertheless, some attorneys believe that a
written contract is unnecessary for probate administration, Under the
new statute, the attorney may collect a reasonable fee if there is no
written contract, Attorneys who think that a written fee contract 1s
unnecessary believe that the statutory provisions governing the
attorney fee for probate administration determine what constitutes a
reasonable fee., Accordingly, without a written fee contract, they
believe the probate attorney is entitled to the fee determined under
the statutory fee schedule for ordinary services and any additional fee
avarded by the court for extracrdinary services. On the other hand,
since the new statute provides that the attorney 1s entitled only to a

"reasonable fee" where there is no written fee contract, the probate

61. Bus. & Prof. Code § 6148(b) (the client is entitled to request a
bill every 30 days).

62. Bus. & Prof. Code § 6148(c).

63. Bus. & Prof. Code § 6148(d).

64. Bus. & Prof. Code § 6148(d) (services provided tc avoid
foreseeable prejudice to the client's rights or interests or where a
writing is impractical).

65. Bus. & Prof. Code § 6148(d)(3) (given by client after full

disclosure of the statutory requirements concerning written fee
contracts).
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court may be unwilling to rely on the statutory fee schedule and may
regqulre the probate attorney to show the fee charged is in fact
reasonable under the circumstances of the particular case.

The Questicnnaire requested information concerning the usual
practice followed by probate practitioners concerning fee
agreements.f® The information obtained reflects the practice before
enactment of the new statute requiring written fee agreements. More
than cne-third (37.4%) of the respondents reported that they usually
have no fee agreement with thelr c¢lients. 0f the remaining
respondents, two-thirds usually have only an oral fee agreement, and
one third usually have a written fee agreement.

It is not surprising that atteorneys ordinarily do not make fee
agreements for probate of estates and that the agreements, if made,
ordinarily merely adopt the statutory fee schedule to determine the
asmount of the attorney fee. Clients do not appear to be aware of their
right to negotiate a lower fee or, 1f aware, either do not request or
are unable to negotiate a lower fee,67 And unless the client
negotiates an agreement for a lower fee, the attorney is entitled to
the statutory fee and an additional fee allowed by the court for
extraordinary services.%8

The new statute that requires a written fee contract will make a
dramatic change in the practice of probate practitioners if they comply
with its requirements.®? Responses to the Questionnaire reveal that

more than two-thirds of the attorneys never have written fee contracts,

66. See Appendix 1, Tables K ({(Fee Agreements), L (Written Fee
Agreement), and M (Oral Fee Agreement).

67. Most probate attorneys (53.9%) never charge 1less than the
statutory fee. And 85 percent charge less than the statutory fee in 10
percent or less of the probate estates they handle. See text, supra,
at notes 25-26.

68. Estate of Getty, 143 Cal. App. 3d 455, 191 Cal. Rptr. 897 (1983).

69. For a sample written fee contract between the attorney and the
personal representative, see "Sample Employment Agreement (Form 1:A)",
in B. Ross & J. Swink, California Practice Guide Probate 1-67 {(The
Rutter Group rev, #1 1987). This form agreement adopts the statutory
fee schedule for determining the fee for ordinary servicea rendered
during estate administration. There 1s no indication in the agreement
that the attorney and cllent are free to negotiate a lower fee.
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and 80 percent of the attorneys have written fee contracts in not more
than 10 percent of the estates they handle.’® Whether or not probate
practiticners will comply with the new statute probably will depend on
whether the courts will review the reasonableness of the statutory
probate fee in view of the services actually provided to the particular

estate.

UNIFORM PROBATE CODE METHOD OF FIXIRG COMPENSATION OF RSTATE ATTORNEY

The method most commenly wused in other states to fix the
compensation of the estate attorney is the Uniform Probate Code (UPC)
method.

The UPC gives the perscnal representative the power to employ
attorneys and fix their compensation. The UPC alse provides a
procedure by which an interested person can obtain court review of the
propriety of employment of the attorney and the reasonableness of the
attorney's compensation,

Under Section 3-715 of the Uniform Probate Code:’l

+ + » 8 personal representative, acting reasonably for the
benefit of the interested persons, may properly:

x * %

(21) employ persons, including attorneys, auditors,
investment advisors, or agents, even if they are assoclated
with the personal representative, to advise or assist the
personal representative in the performance of his
administrative dutles; act without independent investigation
upon their recommendations; and Instead of acting personally,
employ one or more agents to perform any act of
administration, whether cor not discretionary.

70. See Appendix 1, Table L (Written Fee Agreement). More than
one~third of the attorneys did not have even an oral agreement. See
Appendix 1, Table M {Oral Fee Agreement).

71. Unif, Prob, GCode § 3-715(21) (6th ed. 1982). The perscnal

representative has this power except "as restricted or otherwise
provided by the will or by an order in a formal proceeding.”
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the various states.

Section 3-721 of the Uniform Probate Code’2 provides:

the propriety of employment of any person by a
personal representative including any attorney, auditor,
investment advisor or other specialized agent or assistant,
[and] the reasonableness of the compensation of any person so
employed . . . may be reviewed by the Court. Any person who
has received excessive compensation from an estate for
services rendered may be ordered to make appropriate refunds.

The official comment to Section 3-72173 reads:

In view of the broad Jjurisdiction conferred on the
probate court by Section 3-105, description of the special
proceeding authorized by this section might be unnecessary.
But, the Code's theory that personal representatives may fix
their own fees and those of estate attorneys marks an
important departure from much existing practice under which
fees are determined by the court in the first instance.
Hence, it seemed wise toc emphasize that any interested person
can get judicial review of fees if he desires it. Also, if
excessive fees have been pald, this section provides a quick
and efficient remedy.

The UPC provisions have had a substantial and continuing influence

onn the development of the law governing the fees of estate attorneys in

provisions substituted them for provisions that required the court to
fix the attorney fees. 7% Listed below are the states that have

Unif. Prob. Code § 3-721 (6th ed. 1982).
Unif, Prob, Code § 3-721, Comment (6th ed 1982),.

Unif. Prob. Code § 3-721, Comment (6th ed, 1982).
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adopted the substance of the UPC provisions:

Utah 1987 Utah Laws ch. 32, § 1.

South Carolina 1986 S.G. Acts No. 539, § 1.

Maine 1979 Me. Laws ch. 540, § 1.
Florida 1974 Fla, Laws ch, 74-106, § 1.
Minnesota 1974 Minn. Laws ch, 442,

Montana 1974 Mont. Laws ch. 365, § 1.
Nebraska 1974 Neb. Laws, L.B, 354, § 160.
Arizona 1973 Ariz, Sess. Laws ch. 75, § 4.
Colorado 1973 Colo. Sess, Laws ch. 451.
Rorth Dakota 1973 N.D, Sess. Laws ch. 257, § 1.
Alaska 1972 Alaska Sess. Laws ch. 78, § 1.
Idahe 1971 Idaho Sess. Laws ch. 111, § 1.

Several states have a rule, similar to but antedating the UPC,
allowing the personal representative to agree on a reasonable fee with

the estate attorney without mandatory court review:

Atrkansas 1967 Ark. Stats. No. 287, § 5.
Connecticut 1969 Conn. Pub. Acts Ro. 827, § 5.
Revada 1941 Rev. Stat., pp. 210, 227, 232,

Rorth Careclina Lightner v. Boone, 221 NH.C. 78, 19 S.E.2d 144
{1942) {(administrator must pay counsel fees as
a personal expense and, 1f proper, will be

allowed on settlement of accounts).

Wisconsin slso has a UPC-type provision allowing the personal
representative to agree on a reasonable fee with the estate attorney
without mandatory court review. 1975 Wis. Laws ch, 329, § 1.

Does adoption of the UPC 1lower the probate fees charged by
attorneys? The experlence in states adopting the UPC is summarized in
a 1984 magazine article:’3

In 1971, Idaho became the first state to adopt the Uniform
Probate Code (UPG). . ., . In the first vyear of its
operation, it reduced the average probate fees Idaho
attorneys charged from 3.5 percent of the gross estate to 1.8

75. Spelvin, Of Wills and Probate, Sylvia Porter's Personal Finance,

June 1984, at 84,
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percent——just about half. Fourteen other states have adopted

that law entirely, or its principal provisions, but the

benefits have, in large measure, been retained by the probate
lawyers, who are getting the same high fees for a lot less
work. For instance, Pennsylvanla is considered a UPC state,

vet its probate fees, according to HALT's probate manual, are

among the highest in the country--as high as 7 percent in

Philadelphia.

It is interesting to note that Pennsylvania has not enacted the
UPC provisions governing attorney fees. Pennsylvania has no statutory
provision governing probate attorney fees.

The information concerning Idaho in the 1984 magazine article
appears to have been drawn from the Kinsey Study.7'5 This study
compared trends in administrative costs in decedents' estates in Idaho
{a UPC state) zand KRorth Dakota {(then not a UPC state). The study
reveals that Iin KRorth Dakota in 1971 the average attorney fee in a
probate estate was $1,164 and the average personal representative fee
was $1,093. These figures were virtually unchanged in 1972, being
$1,093 for attorney fees and 41,097 for personal representative fees.
By contrast, 1971 attorney and personal representative fees in Idaho
were somewhat higher, The average attorney fee was $1,441 (3.5 percent
of gross estate) and the average perscnal representative fee was
$1,850; the median attorney fee was $750 (3.15 percent of gross estate)
and the median personal representative fee was $860. Idaho adopted the
UPC in 1972 and Kinsey found that in 1973 the average attorney fee had
declined to $1,130 (1.8 percent of gross estate) and the average
personal representative fee had fallen to $1,616; the median attorney
fee was down to $500 (2.3 percent of gross estate) and the median
personal representative fee had fallen to $800. During the same
period, the average probate estate had increased from $39,748 to
$62,723 and the median estate from $27,708 to $28,788.

North Dakota enacted the UPC in 1973, but no study has been found
of North Dakota'as experience under the UPC. However, the Crape Study

76. Kinsey, A Contrast of Trends in Administrative Costs in Decedents'
Estates in a Uniform Probate Code State (Idaho) and a Non-Uniform
Probate Code State (North Dakota), 50 N.D.L, Rev. 523 (1974)
(hereinafter referred to as "Kinsey Study').
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presents follow-up information for Idaho after four years under the
UPG.77 Crapo surveyed probate attorneys in Idaho to determine their
experience under the UPC. Of those responding to the survey, about 60
percent felt that the UPC reduced the time they required to administer
a probate estate (40 percent did not) and 68 percent felt the
alternative administrative modes available under the UPC were
beneficial to their clients (32 percent did not). Before enactment of
the UPC, a statutory fee schedule was used for attorney fees. After
enactment of the code, 23 percent of the responding attorneys billed on
a strict hourly basis, 59 percent cn a combination of hourly basis and
size and complexity of estate, 14 percent on a percentage basis, and
four percent on some other basis (e.g., flat fee). Reduced attorney
fees were reported by 57.6 percent of the respondents (42.4 percent saw
no reduction). Of those whose fees were reduced, the average reduction
was 30 percent, consistent with the numbers reported in the Rinsey
Stedy. Fees of major institutional perscnal representatives also were
reported to have declined somewhat, VWhen asked, however, whether
adoption of the UPC improved the public image of probate attorneys or
the public attitude toward probate procedure, 58 percent of the
responding attotneys felt it did net {42 percent felt it did).

EEASO D OR WVED BY G METHOD OF G FEES
The statutes of a number of states provide that the estate

attorney 1s entlitled to a reasonable fee and regquire that the fee be

fixed or approved by the court.

77. Crapo, The Uniferm Probate Code--Does It Really Work?, 1976 B.Y.U.
L. Rev. 395.
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In the following states, the court determines what constitutes
reasonable compensation for the estate attorney:
Alshama Ala, Code § 43-2-682 (1982),

Georgia (statute

does not specifically
state that compensation
must be "reasonable)

Ga. Code Ann. § 53-7-10 (1982).

Illinois

Indiana

Kansasg

Maryland

Massachusetts

Michigan

Mississippil

Hew Jersey

I11. Ann. Stat. ch. 110%, § 27-2
(Smith-Hurd 1978); In re Estate of
Grabow, 74 Il1l. App.3d 336, 392 N.E.2d
980 (1979) (determination of reasonable
attorney fee solely within discretion
of court).

Ind. Code Ann. § 29-1-10-13 (West 1979),

Kan. Stat. Ann, § 59-1717 (1983); In re
Estate of Murdock, 213 Kan. 837, 519 P.2d
108 (1974) (reasonablenesas of attorney
fee 1s for court determination).

Md. Est, & Trusts Code Ann. § 7-602
(1974).

Mass. Ann. Laws ch. 206, § 16 {(Michie/Law
Co-op. 1981); id. ch. 215, §§ 39-39B.

Mich. Comp. Laws § 700.543 (19xx) (Mich.
Stat., Ann. § 27.5543 (Callaghan 1980));
In re Estate of Weaver, 119 Mich. App.
796, 327 N.W.2d 366 (1982).

Miss. Code Ann. § 91-7-281 (1973).

In re Read's Estate, 24 N.J. Misc. 305,
49 A,2d 138 (1946).

New York N.Y¥. Surr. Gt. Proc. Act § 2110 (McKinney
1967).

Ohic In re Hickok's Estate, 159 Chic St. 282,
111 H.E.2d 925 (1953) (judicial determi-
nation is required to fix reasonable
attorney fee).

Oregon Or. Rev, Stat. § 116.183 (1985).

Texas Morton's Estate v. Ferguson, 45 S5.W.2d

419 (1932) (reascnableness of attorney
fee is for court to determine, not
personal representative).
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Under the Nevada statute, the court determines the amount of
attorney's fees only where the perscnal representative and the attorney

fail to reach agreement on the attorney's fees.’8

STATUTORY FEE SCHEDULE AS METHOD FOR FIXING ATTORNEY FEE

California’? and seven other states8? use a statutory fee
schedule to compute the legal fee for ordinary probate services. The
statutory fee schedule applies percentage rates to specified property
of the decedent's estate to determine the amount of the attorney fee,
The fee schedule usually covers only the fee for ordinary probate
services, and the courts in the states having a fee schedule may vary
in how liberal they are in allowing additicnal fees for extraordinary
services.81

The California attorney is entitled to the fee computed under the

statutory fee schedule; the court is not authorized to reduce the fee

78. Nev. Rev. Stat. § 150.060 {(1986). The fees are "determined and
allowed by the court" where there 1s no fee agreement, and notice and
hearing are required with an opportunity for heirs or devisees to
object to the fee contracted for.

7%, For the California statutory rate schedule provisions, see Cal.
Prob. Code §§ 901, 910 (West 1987}. For a discussion of these
provisions, see "Fee Charging in California," supra.

80. Ark. Stat. Ann. § 62-2208 (Supp. 1985); Hawall Rev. Stat.
§§ 560:3-719, 560:3-721 (1985); Iowa Code Ann. §§ 633.197, 633.198
(West 1964); Mo. Ann. Stat. § 473.153 (Vernon Supp. 1987); Mont. Code
Ann, §§ 72-3-631, 72-3-633 (1985); N.M, Stat, Ann. §§ 45-3-719,
45-3-720 (1978)% Wyo. Stat. §§ 2-7-803, 2-7-804 (Supp. 1987). At least
one state has adopted a fee schedule by court rule. Del. Ch. Ct. R.
192 (1981). The attorneys and the courts in some other states may use
an informal rate achedule for fixing or approving attorney fees,
However, use of a nonstatutery schedule may create antitrust problems.
See Estate of Effron, 117 Cal. App. 3d 915, 923, 173 Cal. Rptr. 93,
appeal dismissed, 454 U.S. 1070 (1981).

81. California allows additional compensation for extraordinary
services. Prob. Code § 910. ZExcept for New Mexice, all of the other
states having a statutory or court rule fee schedule allow additiomal
compensation for extraordinary services: Ark. Stat., Ann., § 62-2208
{Supp. 1985); Del. Ch. Ct. R. 192 {1981) (court rule); Hawail Rev Stat.
§ 560:3-721 (1985); Iowa Code Ann, § 633.199 (West 1964); Mo. Ann,.
Stat. § 473.153 (Vernon Supp. 1987); Mont. Code Ann, § 72-3-633 (1985);
Wyo. Stat. § 2-7-804 (Supp. 1987).




on the ground that the fee 18 unreasonably high.82 By way of
contrast, in five of the other elght states having a statutory fee
schedule, the court has authority to award a reasonable fee that 1is
less than the statutory fee,83

The American Bar Association has condemned rigid adherence to
statutory fee schedules for attorneys.s4 Consumer groups have urged
adoption of the Uniform Probate Code, primarily because it provides a
reasonable fee method for fixing legal fees for probate services.83
As a result, during recent years a number cof states have abandoned the
statutory rate schedule in favor of a reasonable fee method,B80

For a compariscn cof the statutory fees in California with the fees
in other states using a statutory fee schedule, see Table 6 in the
text, infra, under "California Statutory Fee Schedule Compared to Fee
Schedules Used in Other States.”

82, Estate of Getty, 143 Cal. App.3d 455, 191 Cal. Rptr. 897 (1983),
See generally Estate of Effron, 117 Gal. App. 3d 915, 173 Cal. Rptr.
93, appeal dismissed, 454 U,S5. 1070 (1981). The attorney may contract
with the personal representative for a fee less than the statutory
fee. In re Estate of Goodrich, 6 0Cal. App. 730, 734, 93 P. 121
(1907); cf. Morrisen v, Kaufman, 68 Cal. App. 2d 280, 156 P.2d 473
(1945) (additional fees). However, contracts for fees lower than the
statutory fee are rare. See dlscussion, supra, under "Fee Charging In
Galifornia—-Fee Agreements."

83. See Table 6, infra, under "Comparison of Califoria Fees with Fees
Charged in Other States——-California Statutory Fee Schedule Compared to
Fee Schedules Used in Other States."

84. See quotation from the Stein Study, supra, under "Fee Chatging
Approaches—-The Multiple Factor Appreach."”

85, See text, supra, at note 4. See also discussion in Estate of
Effron, 117 Cal. App. 3d 915, 173 Cal. Rptr., 93, appeal dismissed, 454
U.5. 1070 (198l1). In In re Estate of Painter, 39 Colo. App. 506, 567
P.2d 820, 822 {1977), the court referred to "the public outery over
antiquated and expensive probate laws" and critized the percentage fee
system as unnecessary and expensive. The court commended the
Legislature for enacting the Uniform Probate GCode with the addition of
a provision 1listing numerous factors to be considered In determining
the reasonableness cof the compensation of the estate attorney, only one
of which is the monetary value of the estate.

86. See discussion, supra, under "Uniform Probate Code Method of
Fixing Compensation of Estate Attorney.”
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COMPARISON OF CATTFORNIA FEES WITH FEES CHARGED IN OTHER STATES

Introduction

How do fees charged by California attorneys for probating estates
compare to those charged by attorneys Iin other states? It is not
possible to answer this question with any certainty. Current empirical
data 1s not available. The best available information i1s reviewed

below.
Anal 8 of in Data

Comparison of Typical Fee Charged

The Stein Stud937 indicates that, for estates of persons dying in
1972, California fees were not out of line with those charged in other
gstates.

The Stein Study is based on data collected from a representative
sample of estate administrations in five states: California, Flerida,
Maryland, Massachusetts, and Texas.88 "These states were selected
because they have certain practices or procedures relating to estate
administration that make them broadly representative of other
states,"89

The Stein Study draws the following conclusion from the data
collected:?0

Comparing the fees charged by California attorneys to
those charged by attorneys 1in the other states i=s

87. Stein & Flerstein, The Rocle of the Attorney in Estate
Administration, 68 Minn. L. Rev, 1107 (1984).

88. Stein & Flerstein, ZThe Role of ¢the Attorney in Estate
Administration, 68 Minn. L. Rev, 1107, 1110 {1984).

89, Stein & VFierstein, The Role of t(he Attorney in Estate
Administration, 68 Minn. L. Rev. 1107, 1110 (1984). California was
selected because it is a community property state and has a statutory
probate fee schedule.

90. Stein & Fierstein, ZThe Role of the Attorney in Estate
Administration, 68 Minn, L. Rev, 1107, 1187-88 (1984).
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particularly revealing.

percentage of Inventoried assets In an estate,

Though set by statute as
California

a

fees were apparently comparable to fees charged in the other

states mnot having fees set by statute,

highest nor the lowest among the group.

being neither the

This conclusion is drawn from the data presented below {Table 3).

Table 3, Attorneys' Fees by Probate Estate Sizex* Iisted in
Order of Rank by State®l

All Estates &1 - 5,599

Amount % Probate Amount % Probate
Mass. 31603 Cal 30 Cal $292 Cal 7.2
Cal, 51911 Tex. 41 Fla. 8413 Md 89
Md. $2,276 Md 5.8 Md. $415 Mass. 12.7
Tex. 32,560 Mass. 7.8 Mass. $422  Tex. 16.0
Fla. $2,781 Fla. a4 Tex. $301 Fla. i85

$16,000 - 18,999 £20,000 - 25,999

Amount ¢z Probate Amount % Probate
Tex. $487 Tex. as Tex. 584 Tex. 2.4
Cal $653 Cal 44 Cal. $987 Cal 4.0
Fla. §715  Fla. 30 Fla. $1,268 Fla. 54
Md. $6878 Md. 6.1 Mass. $1430 Mass, 58
Mass. $925  Mass. &1 Md. $1,79 Md 70

830,000 - 58,998 $60,000 - 99,999

Amount % Probate Amount % Probate
Tex. $1.211  Tex 28 Tex. $1.783 Tex 24
Cal. 31,784 Md 42 M4 $2,009 Md 27
Md. $1,852 Cal 44 Cal. $2,450 Cal 31
Fla. $2317 Fla. 5.2 Fla. $3,406 Mass. 44
Mass. $2,475 Mass. 6.2 Mass. 33,495 Fla 46

$100.000 - 499,598 $500.000+

Amount % Prohate Amount % Probate
Mass. $3.937 Tex 22 Cal. $20,614 Cal i3
Tex. 34127 Cal 23 Mass. $20,880 Tex. 1.7
Cal $4627  Md. 2.6 Md, $29,258  Mass. 2.0
Md. 5,051 Mass. 2.8 Fla. $32882 Fla. 26
Fla. $6,208 Fla. .2 Tex. $30,716 Md 33
*Only estates having known, nonzero values are included.

9]1. This table i= taken without change (except for the table number)

from Stein & Fierstein, The
Administration, 68 Minn. L. Rev.

Role of the Attorney In
1107, 1186 (1984).
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The data presented

available. However,

dying in 1972. The statutory fee schedule in California has been
revised several times since then.

schedule in effect in 1972 with the statutory fee schedule in effect in

1987,

in

Table 4 compares the statutory fee

the Stein Study is the most

that data was collected for estates of persons

Table 4, 1972 Fee Schedule Compared to 1987 Fee Schedule

Percentage determined from statutory fee schedule under Probate
Code Sections 901 and 910 and does not include additional amounts
that may be allowed for extracrdinary services.

(1965 ch. 115)
$1 - $1,000
$1,001 - $10,000
$10,001 - $50,000
$50,001 - $150,000
$150,001 -~ $500,000

Above $500,000

1972 Fee Schedule

7%

4%

3%

2%

1.5%

1%

1987 Fee Schedule
(1986 ch. 961)

$1 - $15,000 4%
$15,001 - §100,000 3%
$100,001 ~ $1 million 2%
$1,000,001 - $10 million 1%
$10,000,001 ~ $25 million 0.5%
Above reasonable amount

$25 Million determined by court

Table 5 shows the effect of the revised statutory fee schedule for

various size estates.

in 1987 are substantially higher than in 1972 for estates over $100,000.

The table shows that Callfornia statutory fees
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Table 5. 1972 Attorney Fee Compared to 1987 Attorney Fee
on Various Size Estates

Amounts determined from statutory fee schedule under Probate Code
Sections 901 and 910 and do not include additional amounts that
may be allowed for extracrdinary services.

Size of Estate 1972 Fee 1987 Fee % Increase
$10,000 $ 430 $ 400 -7.5
20,000 730 750 2.7
30,000 1,030 1,050 2
40,000 1,330 1,350 1.5
50,000 1,630 1,650 1.2
60,000 1,830 1,950 6.6
70,000 2,030 2,250 10.8
80,000 2,230 2,550 14.3
90,000 2,430 2,850 17.3
100,000 2,630 3,150 19.8
150,000 3,630 4,150 14.3
200,000 4,380 5,150 17.6
250,000 5,130 6,150 19.8
300,000 5,880 7,150 21l.6
400,000 7,380 9,150 24,0
500,000 8,880 11,150 25.6
800,000 11,880 17,150 44 4
1 million 13,880 21,150 52.4
2 million 23,880 31,150 30.4
5 million 53,880 61,150 13.5
10 million 103,880 111,150 6.9

The 1972 California attorneys' fees for estates in the $100,000 -
499,999 range ranked higher than the fees in Massachusetts and Texas
and lower than the fees in Maryland and Florida.%2 The California fee

increase since 1972 may be offset in whole or 1n part by a

92. See Table 3, supra, In text. The fees shown in Table 5 dc not
exclude any extraordinary fees allowed by the court; the fees shown in
Table 3 do 1include extraordinary fees allowed by the court.
Accordingly, the fees shown in Table 5 would need to be increased to
include extraordinary fees to make them comparable to the fees shown in
Table 3.
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corresponding attorney fee increase in the other states. The other
four states use a reasonable fee standard for fixing attorneys’' fees in
estate administration. The hourly rates in these other states no doubt
have significantly increased since the information concerning fees in
other states was collected. At the same time, inflation since 1972
has greatly increased the slze of the average California estate and the
amount of the statutory fee for that estate.

Comparison of How Attorneys Set Fees in Estate Administration

The Stein Study makes the following analysis of the data collected
in the five states:?3

Attorneys 1In California were closely guided by the
statutory fee system, Attorneys 1in the four other states,
however, were free to set their fees subject only to the
general requirement that the probate court ultimately
determine them to be reascnable.

Attorneys in the five study states clearly considered
the most important bases for determining attorneys' fees in
estate administration to be the "fee schedule" (percentage of
estate) and "time involved." The relative importance of
these two factors varied among the states, however, As
expected, statutory considerations in California made "fee
schedule" the predominant mode for setting attorneys' fees
there. In the other states, fee schedules were not nearly as
important; attorneys 1In Texas, Florida, and Maryland
considered "time involved"” to be more important than "fee
schedule" 1in determining attorneys' fees. The relative
importance attributed to "fee schedule” and “time involved"
did not change with eilther the size of the firm or the size
of the estates.

Attorneys who kept time records were more likely to
emphasize "time invelved" than attorneys who did not keep
time records. Except in Florida, attorneys who kept time
records were also less likely to emphasize the "fee schedule"
in setting estate administration fees than attorneys who did
not keep time records.

93. Steln & PFilerstein, ZThe Rcle of ¢the Attorney in Estate
Administration, 68 Minn, L. Rev. 1107, 1183-84 (1984) (footnotes and
references to tables tabulating data omitted).
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Moreover, 1in view of the still-developing trend toward
using paralegals in the administration of an estate, it is
revealing to compare the relative importance placed on “time
involved" as a basias for setting fees by attorneys in firms
using paralegals in estate administration and by those whose
firms do not. 1In each of the study states except Maryland,
"time involved" 1s emphasized to a greater extent by
attorneys in firms with paralegals than by others,

California attorneys more often considered
"extraordinary services" to be a gignificant factor in
determining attorneys' fees than did attorneys in the other
gtates. Very likely this 1s because the Califormia statute
permits a fee in excess of the statutory percentage 1f the
attorney performs extraordinary services. Consequently, in
California the phrase "“extracrdinary" services has presumably
asgsumed a well-defined meaning and saliency beyond that in
the other states.

¥* * *

The two factors most determinative of attorneys' fees were
the size of the estate and the attorney time., And of thesge
two factors, estate size was significantly more influential
than attorney time, especially in California and Florida.
Such variables as testacy, use of paralegals, and attorneys'
specialization were relatively unimportant.

A comparison of the attorney responses with the factors
actually influencing fee charging 1s revealing. Callfornia
attorneys reported significantly greater reliance on fee
schedules 1in setting attorneys' fees In estate administration
than did attorneys in other states. Estate silze
significantly influenced attorneys' fees 1n every study
jurisdiction; indeed, Florida attorneys' fees appear to have
been determined by probate estate size to the same extent as
in California. This comparison suggests that attorneys in
states other than California may have relied more on fee
schedules than they were disposed to admit.

Complaints Regarding Administration of Estate

As a part of the Stein Study, attorneys were interviewed
concerning complaints regarding the administration of the estate. The

information received is summarized in the published study:%4

94, Stein & Fierstein, The Role of the Attorney in Estate
Administration, 68 Minn. L. Rev. 1107, 1208 (1984) (reference to table
tabulating data omitted}.
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Generally, however, attorneys reported relatively few
complaints. Texas, Massachusetts, and Florida attorneys
reported recelving complaints from representatives in only 5%

to 8% of estates, Maryland attorneys in 10X of estates, and

California attorneys in 17% of estates. Attorneys reported a

similar pattern of frequency of complaints from other

beneficiaries: Texas and Massachusetts attorneys reported

the fewest complaints from beneficlaries; California

attorneys reported the most.

The Stein Study reports Information concerning the types of
complaints.?>  For the entire sample, the California attorneys
reported that 45 percent of the complaints were that the proceeding
takes too long and 15 percent that the proceeding costs too much. The
remainder of the complaints {(40%) concerned other matters.

For estates over $60,000 with an individual representative, 50
percent of the Galifornia complaints were that the proceeding takes too
long and 44 percent that the proceeding costs too much. Six percent
concerned other matters. For estates in this category, percentage of
complaints concerning the cost of the proceeding was higher in
California than in any of the other four states covered by the Stein
Study.96

The Questionnaire distributed by the {ommission sought information
concerning complaints about the cost of probate proceedings generally
and complaints that the attorney‘'s fee was too high. More than
one~-third (38.4%) of the respondents reported they had received no
complaints about the c¢ost of probate proceedings., More than half
(57.6%) recelved complaints in five percent or less of the estates they
handled concerning the cost of prebate proceedings. Twenty percent
reported receiving complaints concerning the cost of probate
proceedings in more than 20 percent of the estates they handled. See

Appendix 1, Table G {Complaints Regarding Cost of Probate Proceedings).

95. Steiln & Fierstein, The Role of the Attorney in Estate
Administration, 63 Minn. L. Rev. 1107, 1205-14 (1984).

96. Stein & Fierstein, The Role of the Attorney iIn Estale
Adminigstration, 68 Minn. L. Rev. 1107, 1211 (1984). The percentages of
complainte in other states that concerned cost of the proceeding were
Florida 0%, Maryland 28%, Massachusetts 33%, and Texas 0X%.
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Complaints specifically directed to the attorney's fees were less
frequent. More than half (56.7%) reported they had received no
complaints that the attorney fee was too high. More than 75 percent
received complaints concerning the attorney fee in five percent or less
of the estates they handled. On the other hand, two respondents
reported that they received complaints that the attorney fee was too
high in half their estate cases, and 13 attorneys received complaints
about the legal fee in 25 percent cor more of their estate cases. See
Appendix 1, Table H {Complaints That Attorney's Fee Too High).

Conclusions Drawvn From Stein Study

Because of the Iincrease in the California statutory fee since
1972, the infermation collected in the Stein Study is not very useful
in comparing California fees with fees in other states. More useful is
the finding of the Stein Study that California attorneys reported a
greater frequency of complalnts than did attorneys in the other states
covered by the Stein Study. For estates over $60,000, attorneys in
California reported a greater percentage than in the other states of
complaints about the cost of the proceedings. This might be
attributable in part to use of a statutory fee schedule te fix the
attorney's fee 1n California as contrasted to use of the combined "size
of estate” and "time worked" standard used te fix a reasonable fee in
the other states covered by the Stein Sfudy. For a simple, large
estate, the statutory fee schedule ylelds a fee that is greatly in
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excess of that fixed using the attorney's regular hourly rate.?? This
may eXplain why there are more objections to attorney fees in
California than in the other states, the fee charged in the other
states being based in part on time worked. Nevertheless, it should be
recognized that 31in the other states the gize of the estate is an
important factor in fixing the attorneys' fee, In addition, the cost
of a probate proceeding in California includes mnot only the
compensation of the attorney and the personal representative, but also
may Include other costs such as the compensation of the probate
referee, mnewspaper publications, and the Dbond of the personal
representative. Some of these extra costs may not be incurred in the
other states covered by the Stein Study.

97. One California attorney gent the following comment regarding the
gstatutory fee to the Law Revision Commission: "Statutory fee structure
is generally high in estate of $100,000 or more if attorney is skilled
probate attorney. Very frequently attorney receives an average of
$400-600 per hour for time spent. 8Size of estate 1s generally not
related to work involved,” {(emphasis in original).

Another attorney, who reports that she charges less than the full
statutory fee in 60 percent of the probate estates she handles, states
that her fee nearly always 1s based on an hourly rate. She states:
"In teoday's inflationary timez, the statutory fee is excessive. We
{lawyers} already have a reputation for gouging and I'd 1like to turn
that around.”

Other typical comments from California attorneys as to the effect
of the statutory fee system:

"Fee schedule is capricious — frequently overcompensates."

"Gurrent statutory fee as a X 1s not falr to estate — too high in
most cases; too low in others (few)."

"Present practice in general results in a fee too high for the
nature and extent of services rendered.”

By way of contrast, one lawyer commented: "Fees invariably equal
time invested in case.” Another: "The correlation of the values of
work performed and the statutory fee schedule is satisfactory and fair.”

Most lawyers sent comments along the following lines:

“In most estates you are overcompensated (using the statutory fee
schedule), but this allows you to do a quality job for the small estate
where you will never be fully compensated for your time."

"We generally lose money on the smaller estate that 1s less able
to pay the full hourly. However, we break even on the larger estates
to offset the losses on the smaller estate. An hourly rate would shift
fees to the smaller estate.”

"[If the statutory fee schedule is eliminated, we] will then do
all probate work on an hourly basis. Some big estates will pay
considerably less. Most small estates ($100,000 or 1less) will pay
more."
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GCalifornia Statutory Fee Schedule Compared to

Fee Schedules Used in Other States

Nine states use a rate schedule to compute the legal fee for
ordinary probate services.98 It is difficult to compare the results

under the rate schedules used in these states,99 Nevertheless, the

98. The following states use a rate schedule: Arkansas, California,
Delaware (court rule), Hawaii, Iowa, Missouri, Montana, New Mexico, and
Wyoming. Ark, &tat. Ann, § 62-2208 (Supp. 1985); Cal. Prob. Code
§§ 901, 910 (West 1987); Del. Ch., Ct. R. 192 (1981); Hawail Rev. Stat.
§§ 560:3-719, 560:3-721 (1985); Iowa Code Ann. §§ 633.197, 633.198
(West 1964); Mo. Ann. Stat. § 473.153 (Vernon Supp. 1987); Mont. Code
Ann. §§ 72-3-631, 72-3-633 (1985); N.M. Stat. Ann. §§ 45-3-719,
45-3-720 (1978); Wyo. Stat. §§ 2-7-803, 2-7-804 ({Supp. 1987), 1In
addition to these states, the attorneys and the courts in some states
may use an Informal rate schedule for fixing or approving attorney
fees. However, use of a nonstatutory schedule may create antitrust
problems, See Estate of Effron, 117 Cal. App. 3d 915, 923, 173 Cal.
Rptr. 93, appeal dismissed, 454 U.5. 1070 (1981).

99. In mosat other states, but not in Califormla, the court may award a
reasonable fee that 18 less than the fee determined using the fee
schedule. Absent an agreement between the attorney and the client for
a lower fee, the California attorney is entitled to the fee computed
under the statutory rate schedule, without regard to whether the fee 1is
reasonable under the circumstances of the particular estate. See note
21, supra.

California allows additional compensation for extraordinary
services. New Mexico does mnot allow additional compensation for
extraordinary services. The remalning states may vary in how 1liberal
they are in allowing additional compensation for extraordinary
services. See note 81, supra.

California applies 1its statutory rate schedule to the gross
estate; liens and encumbrances are not subtracted in determining the
value of the estate for the purpose of applying the fee schedule. Cal.
Prob, Code §§ 901, 910. It is difficult to determine whether liens and
encumbrances are subtracted in determining the value of the estate for
fee schedule purposes in some of the other states,
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following table compares the attorneys' fees computed for a typical
estate using the attorney fee schedules in the wvarious states. See
Appendix 2 for the property assumed toc be included in the typical

egtate and the calculations of the attorneys' fees for the various

atates,
TABLE 6., COMPARISON OF ATTORNEY FEES UNDER FEE SCHEDULES
ate Fee Coyrt has Authority
to Reduce Fee
Delaware* $12,000 Yes
Arkansas 10,863 Yes
California 8,850 No
Montana 8,050 Yes
Wyoming 7,850 Ho
Iowa 7,620 Yes
Hawaii 6,030 No
Hew Mexico 4,900 Yes
Missouri 4,263 No

*Fee schedule in Delaware 1s established by court rule, not statute,
The court rule provides that the fee schedule 1s a celling on the
attorney fee and is not to be charged in all cases.

Scource: Appendix 2.
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STANDARDS OR FACTORS BE TAKER I CONSTDERATION IN DETE
AMOUNT OF ATTO

Statutory Statements

At least nine states and the Distriet of Columbia have statutory
statements of the standard or factors that are to be taken into
consideration in determining what constitutes a reasonable attorney
fee 100

Maryland has a very general standard that "compensation shall be
fair and reasonable in light of all the circumstances to be considered
in fixing the fee of an attorney."lol Massachugetts has a somewhat
similar general standard: "the compensation shall be awarded on an
equitable basis in accordance with the size, importance, complexity and
difficulty of the matters involved and the time spent thereon,"102

The other states have more detalled standards that use the

Multiple Factor Approach suggested by the American Bar

100, E.g., Colec. Rev. Stat. § 15-12-721 (1974); D.C. Code Ann, §
20-751 (1981); Fla. Stat. Ann., § 733.617 (West Supp. 1987); Me. Rev.
Stat. Ann. tit., 18-A, § 3-721 (1981); Md. BEst. & Trusts Code Ann. §
7-602 (1974); Mass. Ann. Laws ch, 215, § 394 (Michie/Law. Co-op.
1986); Paone v. Gerrig, 362 Mass. 757, 291 N.E.2d 426 (1973); Neb.
Rev. Stat. § 30-2482 (1985); Or. Rev., Stat. § 116.183 (1984); Wis,
Stat. Ann, § 851.40 (West Supp. 1987).

Nevada requires specific and detalled information supporting the
attorney's fee where the fee 1is not fixed by agreement between the
attorney and the personal representative. Nev. Rev. Stat. § 150.060
(1986). This information includes the following:

{a) Reference to time and hours.

{(b) Nature and extent of services rendered.

{c) Claimed ordinary and extraordinary services,

{d) Complexity of the work required.

{(e) Other information considered to be relevant to a

determination of entitlement.

101. Md. Est. & Trusts Code Ann. § 7-602 (1974).

102, Mass. Ann. Laws ch, 215, § 39A (Michie/Law. Co-op. 1986).
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Assoclation.103 The Colorado provisionl®4__which applies not only to
the attorney but also to any other specialized agent or assistant
employed by the personal representative-—-is typical of the provisions
in the states that provide a more detailed standard:

Factors to be consldered as guides 1in determining the
reasonableness of a fee include the following:

(a) The time and 1labor required, the novelty and
diffieulty of the questions involved, and the skill requisite
to perform the service properly;

{(b) The 1ikelihood, if apparent to the personal
representative, that the acceptance of the particular
employment will preclude the person employed from other
employment;

{c) The fee customarily charged in the 1locality for
similar services;

{d) The amount involved and the results obtained;

{(e) The time limitations imposed by the personal
representative or by the circumstances;

(f) The nature and length of the relationship between
the perscnal representative and the person performing the
services;

{g) The experience, reputation, and ability of the
person performing the services.

The Delaware provision, like provisions in some other states,1°5
specifically requires consideration of the "risk or responsibility
involved” 1n serving as the attorney for the decedent's estate,
Consideration of the risk or responsibility would appear to require
consideration of the potental malpractice liabllity, and the potential
malpractice 1iabililty does increase as the size of the estate

increases.

103. The Multiple Factor Approach 1s discussed in the text, supra, at
notes l4-16.

104, GColo. Rev. Stat. § 15-12-721 (1974). Referring to "the public
outery over antiquated and expensive probate laws™ critizing the
percentage fee system as unnecessary and expensive, an appellate court
in Coloradc commended the Legislature in that state for passing a law
which sasuthorizes  payment to the attorney for the personal
representative on the basls of numerous factors, only one of which is
the monetary value of the estate, See In re Estate of Painter, 39
Colo. App. 506, 567 P.2d 820, 822 (1977).

105. Mass, Ann. Laws ch. 215, § 39A (Michie/Law. Co-op. 1986)
("importance” of matters involved); Or. Rev. Stat. § 116.183 (1984)
("the amount of responsibility assumed by counsel considering the total
value of the estate"); Wis. Stat. Ann, § 851.40 (1985) ("extent of the
responsibilities assumed").
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The District of Columbia statutel®® includes the followlng
additional factor:

a statement by any attorney employed by the personal

representative that as scon as feasible the attorney gave to

the perscnal representative an estimate of costs and any

change in costs for work to be performed with respect to

administration of the estate.

The Oregon statute lists "any agreement as to fees which may exist
between the personal representative and his counsel" as a factor to be
considered among other relevant factors,l107

The Wisconsin statutelC8 1ists among the wvarious factors to be
taken into consideration the "sufficlency of assets properly available
to pay for the services, except that the value of the estate may not be

the controlling factor."
Court Rules

By court rule,109 Delaware has adopted a fee schedule to
determine the lawyer's fee for ordinary services 1in probate
administration. However, the court rule states that the fee determined
under the fee schedule 1s not intended to be applicable in every case,
and in some cases a lower fee may he appropriate. The court rule
includes a statement of factors tc be consldered in fixing the fee of
the estate attorney:

The factors to be considered by the personal representative
and the attorney in determining the commission or fee
include, but are not limited to, the following:

106. D.C. Code Ann. § 20-751{e¢) (198l1). This provision phrases the
"time spent" factor in the following language: "the reasonableness of
the time spent, including the number of hours spent and the usual
hourly compensation for the work performed.”

107. Or. Rev. Stat. § 116,183 (1984). The statute adopts a multiple
factor approach to determining reasonable attorney fees and provides:
"No single factor shall be controlling."

108. Wis, Stat. Ann. § 851.40. (West Supp. 1987).

109. Del. Ch. Ct., R, 192 (1981).
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{1) The time spent.
(2) The risk or responsibility invelved.

(3) The novelty and difficulty of the questions
presented,

{4) The skill and experience of the personal
repregsentative or the attorney.

{(5) The comparable rates for similar services in the
locality.

(6) The character of the estate property.

{7) The benefits obtained for the estate by the
administration.

(8) The 1losa of other business necessitated by the
acceptance of the administration.

(9) The time limitations labored under.

Judicial Decisions

The multiple factor approach has been adopted by judicial decision
in some states that do not have a statutory provision governing what

constitutes a reasonable fee,l10

California

California does not have a statutory statement of the standard or
factors to be considered in determining what constitutes a reasonable
attorney fee.

Rule 2-107 of the Rules of Professional Conduct of the State Bar
of California governs fees for legal services generally. The rule
adopts the multiple factor approach, It reads:

{A) A member of the State Bar shall not enter into an
agreement for, charge or collect an illegal or unconscionable
fee.

(B) A fee is unconscionable when it is so exorbitant and
wholly disproportionate to the services performed as to shock
the conscience of lawyers of ordinary prudence practicing in
the same commmity. Reasonableness shall be determined on

110, E.g., In re Estate of Weaver, 119 Mich. App. 796, 327 N.W.2d 366
{1982); In re Estate of Weber, 59 Ill., App. 3d 274, 375 N.E.2d 569
(1978}); First National Bank of Topeka v. United States, 233 F. Supp.
19, 30 {1964). See generally Annot., 58 A.L.R.3d 317, 321 (1974).
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the basis of circumstances existing at the time the agreement
is entered into except where the parties contemplate that the
fee will be affected by later events. Among the factors to
be considered, where appropriate, in determining the
reasonableness of a fee are the following:

{1) The novelty and difficulty of the questions
involved and the skill requisite to perform the legal
service properly.

{2) The likelihood, if apparent to the client, that
the acceptance of the particular employment will
preclude other employment by the lawyer.

{3) The amount involved and the results obtained,

{4) The time limitations imposed by the client or
by the circumstances.

{5) The nature and 1length of the professional
relatlonship with the client.

{6) The experience, reputation, and ability of the
lawyer or lawyers performing the services.

{7) Whether the fee is fixed or contingent.

(8) The time and labor required.

{9) The informed consent of the client to the fee
agreement.

This rule deoes not prohibit the estate attorney from charging the
statutory fee for services in connection with the administration of a
decedent's estate; and, without regard to the reasonableness of the
statutory fee, the attorney who charges the statutory fee does not
engage in unethical conduct. 11l However, a reasonable fee is allowed
where additional compensation for extracrdinary services are sought,
and the courts take an approach that 1s generally consistent with Rule
2-107 1in determining what 1s a reasonable fee for extraordinary

services.112

111, Estate of Effron, 117 Cal. App. 34 915, 926, 173 Cal. Rptr. 93,
appeal dismissed, 454 U.8., 1070 (1981).

112. See text, supra, at notes 35-36. No cases have been found where
the informed consent of the client to a fee agreement was considered or
relied on in fixing additicnal compensation for extraordinary services,
presumably hecause such fee agreements are rare.

~50-




The Los Angeles County Probate Poliey Memorandum states that the
court will take into consideration the following in evaluating the
Justification for an award for fees for extraordinary services:113

A, Nature and difficulty of the task performed.

B. Regulta achieved.

c, Benefit to the eastate as a whole rather than the
interests of particular beneficiaries.

D. Detailed description of services performed demonstrating
productivity of hours spent.

E. Expertise, experience and professional standing of the
attorney in the community.

F. The statutory fee and whether it constitutes adequate
compensation for all the services rendered by the
attorney,

G. Hours spent.

H. Hourly rate of person performing services.

I. Total amount reguested,

J. Size of the estate and length of administration

The Fresno GCounty Probate Policy Memorandum Iincludes a more
detailed statement of the matters taken inte consideration in

determining the amount of extraordinary compensation:ll4

b. Determination of Amount
It 1s the policy of the Court to allow compensation

which would be pald by persons competent to contract for
themselves and as are reasonable and customary in the
community for such services. In order to asgist the Court in
its determination, each item that constitutes an
extraordinary service shall be individually stated in the
petition with a specific fee request for each such service.
Following are suggested, but not exclusive guldelines of the
Court to be used in making its determination:

{1) The benefits which inured to the estate, It is
recognized that the representative or his or her
attorney may occasionally be under a duty to pursue
certain matters which do not enjoy a successful

conclusion. Such services may nevertheless be
compensable, but a successful conclusion is clearly of
relevance.

(2} Amount of money or value of property involved
in the transaction, This is relevant to the degree of
responsibility assumed and the care that must bhe given
to the matter.

113. Los Angeles Gounty Probate Policy Memorandum (effective July 1,
1986) § 15.08(1).

114, Fresno County Probate Policy Memorandum (effective as amended
July 1, 1986) para. 9.5.
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(3) Whether the matter was routine or involved a
unique matter of substantial legal or practical
difficulty,

{4) Fnowledge and experience of personal
representative or attorney. The Court i1s often unaware
of the experience or background of the petitioning
party. A description of the party's years of practice
and expertise should be provided the Court.

(5) ether an ert was retained in connection
with the rendering of particular services, guch as a

broker or certified public accountant, In that event,
the Court should be advised of the comparative roles and

responsibilities assumed by the expert and the
petitioning party.

{6) Duration of the probate administration,
Although it is the policy of the law to close an estate
as promptly as possible, 1t occasionally 1is necessary
that estates remain open for lengthy periods of time.
In that event, delay in compensation and the time value
of money 1s relevant.

(7) Detalled description of gervicegs, For example,
if a real property sale involves dealing with numerocus
buyers, evaluation of exchanges, clearing title,
exposure to potential litigation, the items should bhe
listed In detail. Similarly, 1if the preparation of a
Federal Estate Tax Return involves such other matters as
elections under Sections 303, 20324, 6166, or 2056, each
service should be separately described.

(8) Fees for legal research, Legal research will
be compensable as extraordinary services only when 1t
relates to unusual, unique or difficult problems, If
extraordinary fees are sought for time expended in
research, the purpose of the research should be
specified and its extraordinary nature clearly described.

(9) Time devoted to the matter., The Court shall be
advised of the time deveted to the matter and the
petitioner's hourly rate customarily charged for such
services, if applicable. The Court must also be
provided with sufficient information in order to enable
it teo analyze the reasonableness of the rate and of the
amount of time devoted to the matter.

{10) Amount of the statutory fee and the time

required to administer all matters pertaining to the
estate, In certain cases, it may be that the statutory

fee 1s a reasonable compensation for all services
rendered.

c. Sales of Real Property and Preparatien o
Federal Egtate TaxX Return
{1) Saleg of real property. The Court will
ordinarily consider as just and reascnable compensation
for all services of both the personal representative and
the attorney in the sale of real property the total sum
of $450.00 on the first $20,000.00 of the sales price
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and 1% of the sales price in excess of $20,000.00. If
greater compensation is reqguested, all services shall be
treated as extraordinary and described in detail by
declarations as provided in Paragraph 9.5.

(2) Preparation of federal egtate tax return, The
Court will ordinarily consider $1,000.00 as being just

and reasonable compensation for the preparation of a
federal estate tax return. If greater compensation is
requested, all services shall be treated as
extraordinary and described in detail by declarations as
provided in Paragraph 9.5.

FIXING, APPROVAL, OR REVIEW OF FEES BY COURT
California

In California, there 1s no statutory authority to pay the fee of
the estate attorney in advance of a court order, not even the statutory
fee. Even 1f the estate 13 administered under the Independent
Administration of Estates Act, "court supervision” {(a court order) 1is
required for payment of the fee of the esatate attorney.ll5 If the fee
is pald without a priocr court order, interest or a surcharge may be
imposed.ll6

Section 911 of the Probate Code permits the attorney to petition
the court for an advance on fees for work actually completed. Court

rules generally limit the amount of the advance for ordinary services

115. Prob. Code § 10501{a){2).

116. See, e.g., Alameda County Probate Policy Manual {approved by the
eourt January 16, 1986) § 1001; Fresnoe County Probate Policy
Memorandum (effective as amended July 1, 1986) § 9.2(a); Los Angeles
County Probate Policy Memorandum (effective July 1, 1986) § 15.01;
Madera County Probate Rules {(effective July 15, 1985) Rule 10.13(A);
Merced County Probate Rules Rule 1104{a); Sacramento County Probate
Policy Manual (effective August 1, 1986) § 709; San Diego County
Probate Rules (effective July 1, 1985) Rule 4.109(1); San Francisco
County Probate Manual {revised October 1982) § 13.03{c); San Joaquin
County Probate Rules (effective January 1 1986) Rule 4-706; San Mateo
County Probate Rules (effective January 1, 1987) Rule 486(c); Santa
Clara CGCounty Probate FRules {effective October 1, 1982; supplement
effective June 1, 1984) Rule 5.6; Stanislaus County Probate Policy
Manual {effective February 1985) § 1004{a); Tuoclumme County Probate
Rules (effective August 1, 1985) Rule 12,11(a), (c); Probate Rules of
the Third District Superior Gourts (effective December 1981) Rule 12,12.
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by reserving the last 25 percent of the statutory fee until approval of
the final account and the decree of distribution.ll?

The order authorizing the payment of the fee of the estate
attorney is mnormally obtained in conjunction with an interim or final

accounting and petition for settlement of the account. Even where an

117. 5See, e.g., Alameda County Probate Policy Manual (approved by the
court January 16, 1986) § 1003; Contra Costa County Probate Policy
Manual (effective January 1, 1987) § 605; Fresno County Probate Policy
Memorandum (effective July 1, 1986) § 9.3; Los Angeles County Probate
Policy Memorandum {effective July 1, 1986) § 15.02 (last 30% of
statutory fee reserved untll approval of final account and decree of
distribution); Madera County Probate Rules (effective July 15, 1985)
Rule 10.14; Marin County Rules of Probate Practice (effective January
1, 1984) Rule 1202; Merced {ounty Probate Rules Rule 1104(b)
{ordinarily last 30% of statutory fee reserved until approval of final
account and decree of distribution, but the 30X reserve may be
substantially reduced or dispensed with upon a showing that it would be
beneficial to the estate or to the distribution, such as reduction of
income taxes in a given fiscal period); Orange County Probate Policy
Memorandum (effective October 1, 1985) Rule 8.04; Riverside County
Probate Policy Memorandum {effective August 1986) BRule 6.1004(C);
Sacramente County Probate Policy Manual (effective August 1, 1986)
§ 707; San Diegoe County Probate Rules (effective July 1, 1985) Rule
3.110; San Francisco County Probate Manual (revised October 1982)
§ 13.03(c); San Joaquin County Probate Rules ({effective January 1,
1986) BRule 4-706(B) (ordinarily 1last 30% of statutory fee reserved
mntil approval of final accoumt and decree of distribution, but the 30%
reserve may be substantially reduced or dispensed with upon a sghowing
that it would be beneficial to the estate or te the distribution, such
as reduction of income taxegs In a glven fiscal period); San Mateo
County Probate Rules {effective January 1, 1987) Rule 486(a); Santa
Barbara GCounty Probate Rules (effective September 1, 1985) Rule
414(HY(2); Santa Clara County Probate Rules (effective October 1,
1982; supplement effective June 1, 1984) Rule 5.6(d); Solanc County
Probate Rules (effective March 1, 1972) ERule 8.11(d} (the last 33X of
statutory fees will not be allowed prior to approval of final account
and the granting of a petition for final distribution); Stanislaus
County Probate Policy Manual (effective February 1985) § 1004(b)
(ordinarily last 30% of statutory fee reserved until approval of final
accounting, but the 30%¥ reserve may be substantially reduced or
dispensed with upon a showing that it would be beneficial to the estate
or to the distribution, such as reduction of income taxes in a given
fiscal period); Tuolumne County Probate Rules (effective August 1,
1585) (allowance on account of ordinary fees shall not exceed 70% of
statutory fees); Ventura County Probate Rules (effective January 1,
1586) Rule 11.12{c); Probate Rules of Third District Superior Courts
(effective December 1981) Rule 12.12(E) (allowance on account of
ordinary fees shall not exceed 70% of statutory fees),
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account is waived, the petition and report must state the amount of the
attorney fee and set forth the basis for calculating the statutory
attorney fee,118

Local court rules often prescribe how the computation of the
statutory fees must be shown in the petition.119 Typical of these
leocal rules is the Contra Costa County Probate Policy Manual rule,120
which provides:

603. STATUTORY FEES.

A. Pursuant to Probate Code § 901, the basls for
computation of statutory commissions payable to the executor
or administrater and statutory fees payable to attorneys
shall be set forth 1in the body of the petition, in
substantially the following form:

FEE BASE
Inventory and Appraisement $
Recelipts
Gains on Sales
Losses on Sales { )
Income during Administration

Fee Base $

118, Prob. Code § 933(c) ("Notwithstanding waiver of the account, the
executor or administrator shall file a report at the time the account
would otherwise have been required showing the amount of the fees or
commission paid or payable to the executor or administrator and te the
attorneys and setting forth the basis for determining such amount™).

119. See, e.g., Contra Costa County Probate Poliey Manual {effective
January 1, 1987 § 603; Merced County Probate Rules Rule 1103; Monterey
County Probate Rules (effective Januvary 1, 1987) Rule 4.,27; Orange
County Probate Pollicy Memorandum {effective October 1, 1985) § 8.04;
Riverside County Probate Policy Memorandum (effective August 19856) Rule
6.1004(A); Sacramento County Probate Policy Manual {effective August
1, 1986) § 706(b); San Bernardino County Probate Policy Memorandum
{revised August 13, 1985) § 906; San Francisco County Probate Manual
{revised Qctocber 1982) § 13.01; San Joaquin GCounty Probate Rules
(effective January 1, 1986) Rule 4-705; San Mateo Gounty Probate Rules
{effective January 1, 1987) Rule 483; Santa Clara County Probate Rules
{effective October 1, 1982; supplement effective June 1, 1984) Rule 5.1
"Statement of Commission"); Stanislaus County Probate Policy Manual
{effective February 1985) § 1003.

120. Contra Costa County Probate Pocllicy Manual {effective January 1,
1387) § 603.
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FEE COMPUTATIOR

4% on first $15,000 ( ) $
3% on next $85,000 ( )
2% on next $900,000 { H
1% on balance above
$1,000,000 { )
Total $

B. The above computation must he made even though
accounting is waived. Contracts for higher than statutory

fees are vold.

A request for additional compensation for extraordinary services
must be supported by detailed iInformation of the nature of the
services, the time spent, the necessity for the services, and other
supporting information.l2! Some local court rules require that the

supporting information be provided in a particular format.l22

121, Estate of Fulcher, 234 Cal. App. 2d 710, 44 Cal. Rptr. 861
(1965); Estate of Lundell, 95 Cal. App. 2d 352, 212 P.2d 914 (1949),

122, See, e.g., Alameda County Probate Policy Manual {(effective
January 1, 1986) § 1006; Contra Gosta County Probate Policy Manual
(effective January 1, 1987 § 604 ("Records of time spent, without more,
are not adequate"); Fresnc County Probate Policy Memcrandum {effective
July 1, 1986) § 9.5; Lake County Probate Rules (effective July 1,
1986) PRule 13.4; Los Angeles County Probate Policy Memorandum
(effective July 1, 1986} §§ 15.07 - 15.09; Madera County Probate Rules
(effective July 1, 1985) Rule 10.16; Marin County Rules of Probate
Practice {(effective January 1, 1984) Rule 1204; Merced GCounty Probate
Rules Rule 1108; Monterey County Probate Rules (effective January 1,
1987) Rule 4.28; Orange County Probate Policy Memorandum (effective
October 1, 1985) § 8.04; Riverside County Probate Policy Memorandum
(effective August 1986) Rule 6.1004(B); Sacramento County Probate
Policy Manual (effective August 1, 1986) § 708; San Joaguin County
Probate Rules (effective January 1, 1986) Rule 4-708; San Mateo County
Probate BRules (effective January 1, 1987) Rule 484; Santa Barbara
County Probate Rules {(effective September 1, 1985} Rule 414(H){3);
Santa Clara County Probate Rules {effective October 1, 1982; supplement
effective June 1, 1984) Rule 5.7; Santa Gruz County Probate Rules
{effective January 1, 1986) Rule 405; Sclanc Gounty Probate Rules
{effective March 1, 1972) Rule 8.12; Stanislaus County Probate Policy
Manual (effective February 1985) § 1008; Tulare County Probate Rules
(effective June 1, 1983} § 8(b); Tuolumne County Probate Rules
{effective August 1, 1985) Rule 12.11(f); Probate Rules of Third
District Supericr Courtg (effective December 1981) Rule 12,12(F).
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To what extent do interested persons object to the fee sought by
the attorney in California probate proceedings? The Questionnaire
sought information concerning objections to the lawyers's fee by an
interested person at the court hearing on approval of the fee,123
There were few objections te the fee, More than three-fourths (78.8%)
of the lawyers whe responded te the Questionnaire reported that there
were never any objections to their fee. Less than three percent
reported that they had objections to their fee in five percent or more
of their probate cases. One reason why there may be s0 few objections
is that the court has no authority in California to reduce the
statutory fee, even where the statutory fee may be unreasonable in view
of the legal services actually provided. This also may explain why the
court rarely reduces the legal fee as a result of an objection. Mere
than 90 percent of the attorneys reported that in less than one percent
of their cases was the fee reduced as a result of an objection by an
interested person.l24

It is clear that review of probate attorney fees (whether or not
there are objections to the fee) consumes a significant amount of our
Judicial regources, 125 The Questionnaire sought information
concerning the extent to which this review actually results in a
reduction in probate legal fees.l26 Almost two-thirds (64.5%) of the
attorneys reported that the probate court never reduces the fees they
request. More than 83 percent reported that the court reduces their
fees in five percent or less of their cases. Less than one percent

reported that the court reduces thelr fees in more than 10 percent of

123, See Appendix 1, Table R (Interested Person Objects to Attormey
Fee at Court Hearing).

124. BSee Appendix 1, Table S (Fee Reduced by Court Because of
Objection).

125, See Report of Ad Hoc Committee on Attorney Fees in Probate (May
15, 1985), reprinted as appendix to Los Angeles County Probate Policy
Memorandum in California Local Probate Rules (8th ed. Cal. Cont. Ed.
Bar. 1987), at 19-89 ("tremendous amount of the Probate Court's time is
spent dealing with disputes over attorney's fees").

126. See Appendix 1, Table T (Fee Reduced by Court Where No Objection
Made to Fee). See also Appendix 1, Table S (Fee Reduced by Court
Because of Objection),
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their cases. Since the probate court must fix the attorney fee for
extraordinary services, 1t is surprising that the court so seldom
reduces the requested fee. Perhaps the attorney requests a modest fee
because the attorney knows that the requested fee will be reviewed by
the court,l27

It is important tec recognize that there are important exceptions
to the court fixing or approving attorney fees 1n connection with
decedents’ estates, These exceptions have been previously
discussed,128 PBut one exception that applies on and after July 1,
1987,129 merits mention again. Ordinarily, formal probate is
unnecessary 1f a surviving spouse takes all the property of the
deceased spouse. A court order determining or confirming property
passing to or belonging to the surviving spouse is all that is needed.
The attorney fee for obtaining the court order is determined by private

127. Some local court rules provide flat amounts that will
autcmatically be allowed for federal estate tax returns and real estate
sales. See, e.g., Alameda County Probate Policy Manual (effective
January 1, 1986) § 1007 {(real estate sale - corporate fiduciary $450,
individual fiduciary $650; federal estate tax return - $750 if no tax
due, $1000 when tax 1s due); Fresno County Probate Policy Memorandum
(effective July 1, 1986) § 9.5{(c) (sale of real property - $450 on the
first $20,000 of the sales price and 1% of the sales price in excess of
$20,000; federal estate tax return - $1,000); Lake County Probate
Rules (effective July 1, 1986), Rule 13.4(f) (estate tax return with no
tax 1iability - $600, estate tax return with tax liability - $500 plus
amcunt equal to 1/5 of 1% the estate over the exemption equivalent;
sale of real or personal property requiring noticed hearing on the
personal representative's return and an order of confirmation - 1% of
the sale price or $250, whichever is greater; sale of perishable or
depreclating personal preoperty or securities on ex parte order -
$150); San Joaquin County Probate Rules (effective January 1, 1986)
Rule 4-708{(C) (routine court supervised sale - $350 when sales price is
under $10,000, $500 when sales price is between $10,000 and $100,000,
and $750 when sales price is over $100,000); Santa Cruz County Probate
Rules {effective January 1, 1986) Rule 405 (sale of real or personal
property (other than listed securities) — under $2,000, $50, and if in
excess of $2,000, $50 plus 1% of excess over $2,000; federal estate
tax return with no tax - $500; federal estate return with tax — $500
plus 1/5 of 1% estate over exemption equivalent).

128. See discussion, supra, under "Fee Charging in
California——Attorneys' Fees Where No Formal Probate Proceeding."

129, Prob. Code § 13666 {added by 1986 Cal. Stats. ch. 783, § 24).
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agreement hetween the attorney and the client and is neot subject to
approval by the court. The ceourt reviews the reasonableness of the fee
only if there 1s no agreement between the attorney and client and there
is a dispute as to the reasonableness of the fee. The policy reflected
in these provisions rejects the argument frequently made that the aged
widow can be protected from the greedy attorney only if the court fixes
or approves the attorney fee,

To summarize, in a formal GCalifornia probate, the court must
approve any attorney fee before it can be paild, whether the amount of
the fee is determined by the statutory fee schedule or the fee is an
additional fee for an extraocrdinary service. This 1s required even
though there is no dispute over the fee. The review and approval of
the statutory fee should require little court time. But a "tremendous
amount of the Probate Court's time is spent deallng with disputes over
attorney's fees,"130 This is because there may be disagreement as to
what constitutes an extracrdinary service and the amount to be awarded
for extraordinary services, And the "dispute" may be the result of a
difference of view between the court and the attorney as to what
constitutes a reasonable fee, even though there is no objection to the
requested fee by persons interested in the estate. Nevertheless, the

fee requested by the attorney is seldom reduced.
Other States

States Using Unjform Probate Code Method, At least 15 states use
the Uniform Probate GCode (UPC) method to determine the extent of

judicial review of probate attorney fees.l3l Under the UPC, the

130. In 1984, the Presiding Judge of the Probate Department of the Los
Angeles County Superior Court appeinted an ad hoc Committee to help
deal with the problem, “A tremendous amount of the Probate Court's time
is spent dealing with dlsputes over attorney's fees."” Report of Ad Hoc
Committee on Attorney Fees {(May 15, 1985), reprinted as appendix to Los
Angeles County Probate Policy Memoandum in California Local Probate
Rules (8th ed. Cal, Cont. Ed. Bar 1987), at 19-89.

131. See discussion, supra, under heading "Uniform Probate Code Method
of Fixing Compensation of Estate Attorney."
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personal representative, acting reasonably for the benefit of the
persons Interested In the estate, may hire the attorney and fix the
attorney fee,132 The court is not involved in fixing or approving the
fee, but any Iinterested person can get the court to review the
fee,133  The review may be obtained upon petition or motion of the
person who is dissatisfied,134 The UPC method -- the one most
commonly used in other states -— saves judiclal resources by limiting

review to cases where there is a dispute concerning the fee.

States Where Reasonable FPee i1s Fivxed or Approved by Gourt, The

statutes of a number of state’ provide that the estate attorney is
entitled to a reascnable fee and require that the fee be fixed or
approved by the court 135 Apparently, in these states, the court must
fix or approve a reasonable fee in each case.

Most states that have a statutory fee schedule allow the estate
attorney to request an additional reasonable fee for extraordinary
services.136 Apparently, the court must fix or approve a reasonable
fee Iin each case where an additional fee 1s requested., 1In addition,
the court must determine whether the services for which the additional
fee is requested are ordinary services (for which no additional fee is
allowed) or extraordinary services (for which an additional fee may be
allowed}.

132, Unif, Prob. Code § 3-715.

133. See discussion, supra, under heading "Uniform Probate Code Method
of Fixing Compensation of Estate Attorney."

134, Unif. Prob. Code § 3-721,

135, See discussion, supra, under "The Reasonable Fee Fixed or
Approved by Court Method of Fixing Fees."

136. See discussion, supra, under "The Statutory Fee Schedule as
Method for Fixing Attorney Fee."
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POLICY TSSUES AND RECOMMERDATIONS

Should California Abandon the Statutory Fee Schedule?

Introduction

The statutory fee schedule 12 the primary target of those who
initiated the study of the California Probate Code.l37 They believe
the statutory fees In California are too high and propose to golve the
problem by substituting the reasonable fee provisions of the Uniform
Probate Code.

This view is well stated by a lawyer in a letter to the Commission:

I am sure that you will receive many criticisms of the
fee schedule which essentially peint out that the fee
schedule is damaging to the public's purse. The consumer 1is
in a no-win situation. If the estate is exceptionally easy,
there is no discount, But 1f the estate is exceptionally
difficult, the attorney is entitled te more. The
exceptionally easy estate 1s now the rule because of the
abolition of the inheritance tax and the increase in the
unified credit for federal estate tax.

A 1981 California case quoted from an article in the Washington
Post as follows:138

Percentage fees . . . for gettling estates . . . are
generally a ripoff. Some lawyers, to be sure, can't stomach
them; but most, . . . think they are just dandy. There is
little chance that this Legislature [Maryland], or any other,
will do anything about this situation this year. But sooner
or later lawyers are golng to have to accept, or have imposed
cn them, the revolutionary idea that how much they charge a
client should be related to how much work they do.

137. See text, supra, at notes 3 and 4.

138. Estate of Effron, 117 Cal, App. 3d 915, 926, 173 Cal. Rptr. 93,
appeal dismissed, 454 U.S. 1070 (1981), quoting from an article in the
Washington Post as quoted in L,A. Daily J., Mar, 27, 1981, at 4,
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Criticism of percentage fee charging continues unabated. An
October 1987 article in Money Magazinel39 advocates use of a living
trust to avoid the expense, delay, and other disadvantages of probate.
The article discusses the cost of having a living trust drafted and the
cost of administration of the trust after death by an institutional
trustee, The article, using the California statutory fees as an example

of unreasonable fees, then states:140

Even [the fees for a 1living trust] s8seem reascnable
compared to the expense of ©probate, Traditionally,
attorneys' fees have heen based on the size of an estate or
dictated by 1local custom. Only 13 states have set fee
schedules, usually 1% to 11% of an estate's gross value,
Generally, fees consume greater percentages of smaller
estates, In California, for example, 2 lawyer handling a
$100,000 estate would earn at least §$3,150, or 3%, and
$61,150, or 2%, for probating a $3 million estate. The
attorney would charge additional fees for selling assets,
preparing an estate tax return or defending the estate
against claims by creditors or disgruntled survivors. Says
John McCabe, the legislative director for the WNational
Conference of Commissioners on Uniform State Laws: "The
probate process has been a cash cow for attorneys, 5Small law
firms pay their basic office expenses with probate fees."

139, Topolnicki, Planning & Hassle-Free Legacy, Money Magazine, Oct.
1987, at 82.

140. Topolnicki, Planning a HNassle-Free Legacy, Money Magazine, Oct,.
1987, at 84. There are several factual errors In the quoted material.
There are only elght —- not 13 —— states that have statutory fee
schedules. See note 80, supra. The statutory fee for probate of a $§3
million estate in California is $41,150, not $61,150 as stated in the
quoted material, See Table 1, supra, under "Fee Charging in
California—The Statutory Fee Schedule." Despite these errors, the
quoted materlal is typical of the public reaction to the statutory fee
gchedule system for fixing probate fees,
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The fact is that California statutory fees are high compared to
the statutory fees in other statesg.14l Only one state (Arkansas) has
higher statutory fees; and, unlike California, the court in that state
can reduce a statutory fee that is excessive.l42 The statutory fees
in the other six states are less than the California fee.l43 The fee
in Missouri is about half the GCalifornia fee,l44 The carefully
prepared Stein Study compared California probate fees to those in other
typical states not having a statutory fee schedule. The Stein Study
found that the Califernia fees in 1972 were not out of line with those

141. The =statutory fees are compared in Table 6, supra, under
"Comparison of Califoria Fees With Fees Charged in Other States.” The
comparigson is made using what is considered a typical case not
involving extraordinary services. 5See Appendix 2.

Despite evidence to the contrary, some Californla lawyers believe
that <California probate fees are among the Jlowest in the nation.
Responses to the Questionnaire included the fellowing:

California has about the fastest probate and lowest fees in the
U.S.

Virtually every matter we are aware of in states with [the UPC
attorney fee provisions] generates larger fees than under our
current system. . .

The statuteory fees, which are lower than fees charged by lawyers
in many states back East, are reasonable . . .

142, In most Sstates having a statutory fee schedule, the court can
reduce the statutory fee where it would be excessive under the
circumstances of the particular estate. See Table 6, supra, under
"Comparison of California Fees With Fees Charged in Other States.”™ As
Table 6 indicates, a Delaware court rule establishes a probate fee
schedule that is higher than the California schedule, but the court
rule provides that the fee schedule is a celling on the attorney fee
and is not to he charged in all cases.

143. See Table 6, supra, under "Comparison of California Fees With
Fees Charged in Other States,

144. See Table 6, supra, under "Comparison of California Fees With
Fees Charged in Other States.”
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in the other states,145 but since then the California statutory fees
have been substantially increased,l46

It is not Just the California statutory probate fees that concern
the general public. The image of California lawyers has sunk to a new
low in recent years, according to the State Bar's new president, Terry
Anderlini. The general public, he said, "is displaying a profound and
growing distrust of the legal system and the participants in that
system, especlally the 1awyers."147 During recent years, the attormey
discipline system has been under attack, and efforts have heen made to
move lawyer discipline from the State Bar to another state agency.l48

One result of this growing distrust is a new California law that
goes into effect on January 1, 1987. The new law is designed to
protect agailnst excessive attorney fees by requiring that there be a

written fee agreement between the lawyer and the client,l49

145, See Table 3, supra, under "Comparison of California Fees With
Fees Charged in Other States.”

146, The California statutory fees have been increased 19.8 percent on
an estate of $100,000, 24 percent on an estate of $400,000, 44.4
percent on an estate of $800,000, and 52.4 percent on an estate of §$1
million, See Table 5, supra, under "Comparision of California Fees
With Fees Charged in Other States.”

147. Quoted in The Daily Recorder, Sacramento, Monday, Sept. 21, 1987,
Vol. 76, No. 188, at 1, 4.

148. See, e.g., Bascue Confirmed as the First State Bar Chief Trial
Counsel, The Daily Recorder, Sacramento, Tuesday, Sept. 22, 1987, Vol.
76, No. 189, at 2.

149, The new law 1is discussed, supra, under "Fee Charging in
California--Fee Agreements.”
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Most California probate lawyers support the concept of a statutory
fee schedule. The Questionnalre asked whether the lawyer favored
adoption of the Uniform Probate Code scheme for fixing the fees of the
personal representative and estate zattorney. Only 24 percent want the
UPC scheme.130 Other lawyers, who did not faver the UPC scheme, have
ne problem with the elimination of the statutory fee schedule, but they
wish to retain the requirement of court approval before fees can be
paid. The lawyers were given an opportunity to explain why they were
for or against the UPC scheme. Their comments are set out in Appendix
3. Relevant comments are set out in various portions of this text.

Probate lawyers seem to be unaware of the public dissatisfaction
with lawyers and thelr fees, Few feel that the statutory schedule for
probate fees is a source of resentment against attorneys and the

California probate system.151

150, See Appendix 1, Table O (Uniform Probate Code Scheme for Fixing
Fees).

151. A few lawyers responding to the Questionnaire felt that the
existing fee setting system creates hostility toward probate attorneys
and the probate system!

In today's inflationary times, the statutory fee is excessive. We
(lawyers) already have a reputation for gouging and I'd 1like to
turn that around.

[Adoption of the UPC provisions] would defuse resentment against
attorneys, the court system and probate procedures,

More typical comments are:

[Adoption of the UPC provisions] will further put the profession
in disrepute -- the present statutory plan is generally fair and
certain.

I have heard no objection to the current procedures [for fixing
attorney fees] which provide for a system of judiclal review and
approval.

Why fix something that isn't broken!?

I think clients are comfortable with the concept of court
supervision and approval of compensation.

I'm getting old -~ I resent change —— I think the old system works
well,
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The American Bar Association has condemmed rigid adherence to
statutery fee 8chedules as frequently unfair to beneficiaries of
estates, to perscnal representatives, or to the attorney.132 The
California fee schedule can result in inflated charges in simple
estates and additional charges in complex estates, There is no relief
from inflated charges, since the court cannot reduce the statutory fee
when it is unreasonably high. But the attorney is protected where the
statutory fee is inadequate because he may get an additional fee if he

provides more than ordinary probate services.

Lawyer Self-Interest and Lawyver Distrust
The Effron case states that many view the probate fee system "as

having been forged through an amalgam of lawyer self-interest and
lawyer mistrust,"133 Responses to the Questionnaire refleet bdoth
lawyer self-interest and lawyer distrust.

Lawyer self-interest, Responses reflecting lawyer self-interest
in preserving the statutory fee schedule include the followlng:

{The statutory fee system] protects lawyers like me who
are shy about money.

Survivors should not be forced to shop around for prices.

[Adoption of the UPC provisions] would induce "shopping"”
& improper advertising, . . . I think adoption of the
[UPC provisions] would just promote rabid competition by
some offices, with helrs going from office to office to
check out the lowest bids.

Fee schedule reduces arguments with clients.
Adeption [of the UPC provisions] would set in motion a

search for cut-rate fees and probably services not well
rendered.

152, See text, supra, at note 14,

153. Estate of Effron, 117 Cszl. App. 3d 915, 926, 173 Cal. Rptr. 93,
appeal dimissed, 454 U.S8. 1070 (1981).
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Clients seem to accept the fees if the code sets them.
I feel they might start complaining if we set our own,

Statutory fee avoids fee shopping.

Clients are more likely to accept a statutory fee, The
[UPC provisions] would lead to litigation, fee cutting,
and difficulty in attorney-client relations.

Present system works. Do not have to spend a lot of
time negotiating fees. All know where they stand in the
beginning.

I would not be able to meet my overhead 1f the clients
could dictate the amount of the fees. I would probably
go out of business.

The self-interest of one lawyer caused him to take a contrary view:

Believe that level of competition among lawyers would
act to lower prevalling fee for probate if negotiated
fees were the norm, and therefere our business would
inerease since cur firm can compete on price,

Conflict of interest. The statutory fee schedule also presents
the egtate planning attorney with a conflict of interest:

But the fact that the schedule results in inappropriate

fees 1s only part of the problem. Of greater concern to me

is that the fee schedule results in poor legal services being

rendered to the public by 1) encouraging attorneys to attempt

to practice in this area when they are not competent to do

80, and 2) by presenting estate planning attorneys with a

conflict of interest with respect to =such problems as: A)

whether to plan to avoid probate, and B) asset valuation.l54

If the attorney prepares a trust for the client, the statutory fee
schedule will not govern the legal fee for work in connection with the
trust after the client’s death, and the fee for the trust work almost
certainly will be far less than the statutory probate fee. The
attorney also has a confliet of interest in valuing the assets of the
estate, The higher the value the greater the attorney fee (and the
greater the federal estate tax 1f the eatate iIs subject to that tax).

There 1s another possible conflict of interest created by the

statutory fee achedule. The fee for ordinary probate services is fixed

154. Letter on file with Califernia Law Revision Commission.
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by the statutory fee schedule. The attorney gets the statutory fee
without regard to the quality and amount of services provided. The
lawyer can obtaln the highest per hour fee by doing the minimum amocunt
of work needed to complete the probate of the estate, 153 yUnder a
reasonable fee standard, the lawyer's fee should depend on the quality
and amount of service provided,

Distrust of lawyers, Many of the responses to the Questionnaire
reflect public distrust of lawyers., Typlical of these responses are the
following objections to adopting the UPC attorney fee provisions:

This would lead to blatant abuses.

The statutory fee schedule keeps attorneys & executors
from depleting an estate by excessive fees.

I believe a significant number of clients would be
harmed by unethical attorneys.

Too many elderly widows, etc., would be susceptible to
overcharge with few actual objections.

Best policy is current policy because it avolds
overreaching.

Subject to abuse and excessive charges.

Lead to collusion between attorney & representative,
Clients are suspicious enough of attorneys and would not
trust an hourly or other rate where they would have no

way to check the time actually expended.

Too many unaware persons could be overcharged.

155, A few lawyers take the view that the statutory fee permits them
to provide quality services that the client would otherwise not obtain
because the client would be unwilling to pay a sufficient fee:

Adoption {cof a reasonahle fee system] would set in motion a search
for cut-rate fees and probably services not well rendered.

Negotiation between the personal representative and attorney would
encourage extensive fee shopping and encourage minimum work or
services to be performed by cut rate attorneys.

I see no benefit to the public by eliminating the statutory fee

for work actually performed in probate. I think it would cause a
decline in services and an increase in complaints.
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I belleve it will give rise to abuses and excessive
attorneys fees.

Distrust of lawyers was the major concern that had to be overcome
in the effort to substitute the UPC fee provisions for the statutory
fee schedule jin Utah., Some legislators were concerned that the UPC
provisions might permit lawyers to charge unreasonably high probate
fees. But Utah enacted the UPC provisions in 1987 after 1t was
explained to the concerned leglslators that the fees under the Utah
statutory fee schedule had in effect become minimm fees and that the
fees often were unreasonably high.156

Consumer groups and cthers have scught to obtain enactment of the
Uniform Probate Code 1in order to reduce the delay and expense of
probate, An important goal of these groups is to substitute the UPC
fee provisions for statutory fee schedules. They believe that the UPC
provisions avoid the excessive fees that can result under statutory fee
schedules, They feel that this benefit far outweighs the pessibility
that lawyers will charge excessive fees under the UPC provisions.

Consumer groups have been able to achieve their goal in a number
of states. The UPC provisions have replaced statutory fee schedules in
a number of states.137 The UPC method is now the one most commonly
used in other states to fix the compensation of the estate
attorney.l53 There is no showing that enactment of these provisiocns
has resulted 1in higher fees. In fact, several studies collected

empirical evidence showing that fees may decline somewhat under the

156. The author of the Utah legislation was a lawyer member of the
Utah Leglslature. He was concerned abeut the umreascnably high fees
that were charged In some cases under the statutory fee schedule.
Information concerning the Utah legislation was obtained by telephone
from Susan Cleager, Office of Leglslative Research and General Counsel,
Utah.

157. See diacuésion, supra, under "The Uniform Probate Code Method of
Fixing Compensation of Estate Attorney."

158. See discussion, supra, under “The Uniform Probate (ode Method of
Fixing Compensation of Estate Attorney."
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UPG.159 Accordingly, distrust of lawyers and fear of higher fees is
not a justification for keeping the statutory fee schedule.

Subsidizing the Small Estate

The statutory fee schedule provides a fee for conducting the
ordinary probate proceedings. "Ordinary servicea" are those likely to
be required for almost every estate, 160 Where “extracrdinary
services" are requlired, the attorney 18 entitled to reasonable
compensation, the amount of which is determined by the court 161

One attorney who responded to the Questicnnalre commented:

Two justificaticons I know of for the present statutory fee
system are (1) that the amount of attorney effort required
corregponds to the appraised value of the assets and (2) that

the attorney will be overpald in as many estates ags he 1is

underpaid. In my experience, the first justification 1s not

true and the second, if true, results in some clients

subsidizing work done for others,

Although a number of lawyers justified the statutory fee schedule
on the ground that it 1s "fair™ or "reasonable," the overwhelming
majority did not seek to justify the statutory fee schedule as
providing a fee that is closely related te the value of the services
provided. Instead, many lawyers view the statutory fee schedule system
as one that subsidizes the small estate by charging to the large estate

fees that often will be excessive in view of the services rendered.

Relevant comments of respondents to the Questionmaire are set out
below:

Statutory fee structure is generally high in estate of
$100,000 or more if attorney 1s skilled probate

159. See discussion in text, supra, at notes 75-77. A recent magazine
article states, however, that benefits of adopting the UPC in most
states "have, in large measure, been retalned by the probate lawyers,
who are getting the same high fees for a leot less work." Spelvin, oOf
Wills and Probate, Sylvia Porter's Personal Finance, June 1984, at 84.

160. See discussion In text, supra, at note 31.

161, See discussion in text, supra, at notes 33 and 34.
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attorney. Very frequently attorney receives an average
of $400-$600 per hour for time spent. Size of estate is
generally not related to work invelved. (Emphasis in
original.)

Far tco often, the statutory scheme is completely
unrelated to the amount of work involved; a percentage
scheme misallocates cost of providing legal services.

Clients in larger estates often require [a negotiated
lower fee] now. The larger estates no longer cover the
smaller estates and they must now start paylng their own
way or meore and more attorneys willl refuse to handle
them.,

Small estates run up a billl that is never paid while
large estates feel the attorney is over compensated.

Most attormeys ., ., . are forced to adopt a "on some ¥you
make extra" / "on some you lose your shirt" attitude
because the fee is not necessarily related to the actual
work required.

For 30 wyears I have accepted all probate matters even 1f
the fee was $2,000 or less before §630 became $60,000.
The correlation of values of work performed and
statutory fee schedule iz satisfactory and fair,

Statutory fee is of substantial benefit to smaller
estateg, where extraordinary fees normally are not
recoverable and attorneys' Thourly rates for time
expended often exceed recoverable fee.

We generally lose money on the smaller estate that is
less able to pay the full hourly. However, we break
evenn on the larger estates tc offset the losses on the
smaller estate. An hourly rate would shift fees to the
smaller estates,

[Adoption of the UPC provisions] would preclude
effective representation of smaller estates,

[Adoption of UPC provisions would] probably end
windfalls on 1large estates, but would end losses on
small omnes.

Those of us fortunate enough to handle large estates can
afford to bhe generous; but 1f you try to provide all
necessary services including tax planning in smaller
estates you probably will loge your ghirt.

The fees we collect, especially 1n small estates of

under $150,000 juast cover our services, so we are doing
okay--not great but okay. I think [adoption of the UPC
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provisions] would result in a traumatic increase in fees
in small estates,

I believe that in many cases the statutory fee produces
an excesslve attorney fee. Often, a large estate with
few beneficlaries and primarily liquid sssets results in
a windfall [for the atterney].

I think I can predict the result [of adopting the UPC
provisions]. We will then do all probate work on a
hourly basis. Some big estates will pay considerably
less. Most small estates ($100,000.00 or less) will pay
mere.

Only one attorney sought to Justify the existing California fee
structure on the ground that it subsidized other 1legal services

provided as a "loss leader;"162

The existing fee schedule helps compensate for many services
to older people (particularly, in planning their wills, bank
accounts, powers of attorney, etc.) for which an attorney
cannot charge adequate fees. Probate fees are vital to help
maintain an expensive law office for the good of the publie
we Serve.

The important policy issue is whether California should continue
to subsidize the small estate at the expense of the large estate.
The Stein Study163 has a good statement of this effect of

percentage fee charging:

A percentage fee charging system also may make legal services

more affordable in smaller estates by shifting to larger and

more profitable estates some of the costs of administering

amaller esatates, as well as by shifting overhead expenses

properly allocatable to the smaller estates.

The Commission has decided that the probate referee system can be
retained only if some estates subsidize others. The Commission
proposes a s8ystem where the fee charged has no relation to the

difficulty of appraising the particular property in the estate. For

162. This 1s consistent with the conclusion of the Stein Study that
"it is unlikely that estate planning work can be done now as a 'loss
leader,' if ever that was the case." Stein & Flerstein, The Role of
the Attorney in Estate Administration, 68 Minn, L. Rev, 1107, 1193
(1984}.

163. Stein & Fierstein, 7The Role of the Attorney in Estate
Administration, 68 Minn, L. Rev, 1107, 1175 (1984).
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example, the fee for appraising $250,000 of stock listed on the New
York Stock Exchange is the same as the fee for a difficult appraisal of
improved real property of the same value. The result is that the
estate that contalns the easy-to-appraise listed stock pays a fee that
subsidizes the estate with the difficult-to-appraise real property.
This result 1s justified on the ground that otherwise the probate
referee system could not be retained. If only the most difficult
property were to be appraised by the probate referee, there would not
be enough business to have qualified referees available to make the
appraisals, and a complex fee structure would be necessary.

The vast majority of states have adopted the policy of having each
estate pay a reasonable fee for the legal services required to
administer that estate. In these states, one estate is not required to
subsidize another, and the size of the estate is only one consideration
in determining the legal fee 164 The pelicy issue is whether small
estates should be subsidized at the expense of the large,
easy-to—-administer estate, 165 In considering this policy issue, it
should be recognized that some attorneys will refuse to take a small
estate, This practice casts doubt on whether the excesslive fee for

some large estates actually deoes benefit small estates.

Simplicity and Certainty
One benefit of a statutory fee schedule is that it permits the fee

for ordinary services to be determined easily and with certainty. The

statutory fee schedule is applied to the "estate accounted for" to

164, The risk or responsibility assumed should be considered in
determining what constitutes a reasonable fee. The size of the estate
is a significant factor in determining the risk or responsibility
assumed,

165. The statutory fee schedule is used to compute the legal fee for
ordinary probate services, If the large estate requires more than
ordinary probate services, the attorney 1s entitled to an additional
fee for the extraordinary services. See text, supra, at notes 17 and
18.
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determine the fee.l66 Although the statutory fee is easy to compute,
most probate courts require the lawyer to provide the detalls on
computation of the statutory fee so that the court can check the
accuracy of the attorney's computation before making an order approving
the fee,167

Some of the responses te the Questionnalre mention this advantage
of the statutory fee schedule:

[The UPC fee scheme] creates another area of possible
dispute. For hetter or for worse the statutory fee
provides some guldance and certainty.

Fees are . . . easily understcod by the client and the
attorney.

Do not need to spend a lot of time negotiating fees.
All know where they stand in the beginning.

[The UPC fee scheme] would create uncertainty, resulting
in the increased likelihood of litigation,

System minimizes fee disputes.
Present system minimizes controversay.

The statutory fee schedule . . . provides a readily
determined fee for probate services.

[Tlhe present statutory plan 1s generally fair and
certain.

[E]veryone knows in advance what the fee will be.

The current percentage method 1s easy for the client to
understand.

Statutory fees are uniform and understood clearly by
client.

As 1t now is, the ordinary fee is ascertainable by an
independent standard (fee schedule). Clients are
suspicious enough of attorneys and would not trust an
hourly or other rate where they would have no way to
check the time actually expended.

166. See discussion, suprs, under "Fee Charging in CGCalifornia—The
Statutory Fee Schedule."

167. Local court rules generally require that the manner in which the

gtatutory fees are computed be shown in the petition for approval of
the fees. See digscussion in text, supra, at notes 119-120.
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The statutory fee schedule does provide certainty where the estate
is one that requires only ordinary probate legal services. But this
certainty comes at a high cost. The statutory fee is not related to
the legal work required for the particular estate. The statutory fee
for legal services provided to a large, simple estate results in a
windfall to the attorney.l68 And the court cannot provide relief
against this windfsll; California is one of only four states where the
court cannot reduce a statutory fee that is clearly excessive under the
circumstances of the particular case, 169

If California were to follow the lead of the majority of other
statesl70 using a fee schedule and permit the court to reduce the
statutory fee where clearly excessive, the certainty now provided by
the fee schedule would be somewhat undercut. This is bhecause the
persons interested in the estate would have a right to court review of
the reasonableness of the statutory fee; and, notwithstanding the
statutory fee schedule, the court would have to determine the
reasonableness of the fee wunder the circumstances cof the particular
estate.

Where the estate requires more than ordinary probate legal
services, the Califcrnia‘fee system does not provide certainty. The
attorney is entitled to an additional fee for the extraordinary
services, and the court must fix the reasonable value of thoge
services.l7l The responses to the Questionnalre indicate that most
lawyers request additional compensation in at least 25 percent of the
estates they handle.l72 1 addition, there 1s some uncertainty in
vhat constitutes an extraordinary service, and court time may be

required to determine whether the particular service rendered is omne

168. See, supra, note 97,

169. See Table 6, supra, under "Comparison of California Fees With
Fees Charged in Other States.”

170. See Table 6, supra, under "GComparision of Califormia Fees With
Fees Charged in Other States.”

171. See discussion in text, supra, at notes 27-40.

172. See Appendix 1, Table D (Charging Extraordinary Fees).
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for which the attorney is entitled to additional compensation.l?3
Moreover, some probate courts review all the legal services provided to
determine whether the statutory fee 1s sufficient to cover those
services, including the extraordinary services.l74 s a result, court
review of probate legal fees consumes a significant amount of our
Judicial resources, 175

For these reasons, the advantage of simplicity and certainty
provided by a statutory fee sachedule is achieved only to a limited
extent in Galifornia, and then only at the cost of a windfall to the

attorney under some circumstances,

Increased Litigat er Fees

Some attorneys view the advantage of simplicity and certainty in a
different way. They believe that to substitute a reasonable fee system
for the statutory fee B8ystem would cauge disputes as to what
constitutes a reascnable fee and would require more court involvement
in fee disputes. The fecllowing responses to the Questionnaire take

this view:
[The reasonable fee] creates another area for dispute.
[A reasonable fee system] [blreeds litigatiom.

[A]ldditional litigation over fees.

[Statutory fee schedule] prevents a lot of potential
disputes over nothing.

[Reasonable fee system would cause] increased fee
disputes.

[Reasonable fee system] would create disputes,

173. See discussion in text, supra, at notes 28-34.
174. See text, supra, at notes 38 and 39.

175. See Report of Ad Hoc Committee on Attorney Fees in Probate (May
15, 1985), reprinted as appendix to Los Angeles County Probte Policy
Memorandum in Callformia Local Probate Rules (8th ed. Cal. Cont. Ed.
Bar 1987), at 19-89 ("A tremendous amount of the Probate Court's time
is spent dealing with disputes over attorney's fees").
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[Reasonable fee system] invites 1itigation whether
merited or not.

Too much time wasted fighting over fees.
[Present California system] minimizes fee disputes.
Present system minimizes controversy.

[Reascnable fee syastem --] Too much trouble, and too
much opportunity for dissension.

[Reasonable fee system] would result in more litigation
regarding fees,

[Reasonable fee system] would create too many fee
arguments.

Without [the statutory fee schedule] more attorney and
court time 1s spent fixing fees than handling the
clients' problems.

[Under reasonable fee system] [l]ots more time would go
into recording time & litigating fees.

The GCalifernia probate courts now devote a substantial amount of
time to probate attorney fees. 176  The court is required to review the
fees, and fix reasonable fees for extraordinary services, even where
the persons interested the estate have no objection to the amount of
the attorney fee. As to the extent to vwhich attorneys request
reasonable additional compensation for extraordinary services, see
Appendix 1, Table D (Charging Extraordinary Fees). That table
indicates that about 14 percent of probhate lawyers never request
additional compensation for extraordinary services. Most lawyers
request additional compensation for at least 25 percent of the estates
they handle.

The UPC provisions on attorney fees restrict court involvement to
cases where there 1s a dispute concerning the fee. One attorney has
suggested that a reasonable fee system be adopted and that the

Independent Administration of Estates Act be extended to cover attorney

176. See note 175, supra.
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fee contracts. He believes that this would minimize the need for the
court to determine fee disputes.

Litigation on fees might be reduced rather than increased if a
reasonable fee system were adopted in California ané the review of the
fees were limited to cases where there is an objection from an
interested person. The distinect trend in other states Iis to abandon
the statutory fee schedule in favor of the UPC provisions concerning
fees, It is doubtful that this trend would continue 1f the adoption of
the UPC fee provisions In other atates resulted in a burdensome amount

of litigation concerning fees.

Concern That Coyrts Will Not Allow Fair Reasonable Fees

A matter of serious concern te some attorneys iz thelr belief that
the courts are not qualified to or will not take the time to make a
fair decision as to what constitutes a reasonable fee. This view 1is
based on experience in requesting additional reasonable fees for
extraordinary services. Some lawyers take thls view but nevertheless
desire to keep the statutory fee schedule. Others who share this view
would adopt the UPC fee provisions in California.

The following responses to the Questionnalre reveal this concern:

Many probate judges lack experience (or the time to
become informed) in technical matters, e.g., tax, and
make fast, rule-of-thumb decisions on fees.

Judges have no idea of how expensive it is to practice.

[T]Jo the extent the statutory fee 1s inadequate,
extraordinary compensation is available (although courts
are increasingly reluctant to grant it).

Most Jjudges reduce fees because they never worked in
private practice before being on the bench.

[A reasonable fee system] would (1) create uncertainty,
resulting in the increased likelihood cof litigation, and
{2) would be practically unworkable since many probate
Judges, with little or no experience, would rely cn the
repealed statutory fees as a standard.

I'm tired of the prejudice against paying my fee from
heth the courts and the clients. The courts feel it's
absolutely necessary to reduce extraordinary fees. In
some difficult estates due to the time involved and the
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risk of getting nc benefit to the estate and thus
disapproval of your fee, the cases are essentially
becoming contingency cases with ne contingency benefit.

Some probate judges are unaware of the cost of law
practice when 1t comes to awarding fees. One Jjudge I
have appeared before does not give more than $85.00 per
hour for extraordinary services and another gives $100.
This is regardless of the quality of the work performed,
the skills of the attorney performing it, and the
general overhead we encounter. Under no circumstances
would I want to make our fees completely discretionary
with the court as I find some judges to be arbitrary.

Courts often unreasonable regarding allowable hourly
rates for experienced counsel.

Courts are out-of-touch with what it costs to run a law
office and they uniformly view our fee requests with an
unnecessarily jaundiced eye, I have no such problems
with most of my clients.

[The UPC fee provisions] would eliminate local court
prejudice agalnst out of town attorneys.

Our probate courts and commissicners are excessively
involved and inadequately qualified in many aspects of
the work--and most often in matters 1invelving fees and
tax questions.

Also, the recent display of arbitrariness by our local
court on the subject of extraordinary fees shows how the
current system can jeopardize cne's livelihood.

There is also concern among practitioners that low paid
court bureaucracies and modestly (depending on the point
of wview) pald judges will mnot be reasonable in
determining fees. I share the concern, but the
practitioner is in a far better position to protect
himself from judicial caprice than the heirs are to
protect themselves from a fee schedule that
overcompensates low quality work.

The concern of these lawyers 1s a reagson why many of them favor
the statutory fee schedule. They fear that under a syatem where the
court is required to fix a reasonable fee, the fee fixed by the court
will not actually be a reasonable fee, Under the UPC fee provisions,
the court becomes involved only if some interested person objects to
the fee. In addition, at least nine states and the District of

Columbia have statutory statement of the standard or factors that are
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to be taken into consideration in determining what constitutes a
reagonable attorney fee.l?7 Some of these states are UPC states., The
addition of such a statement to California law might provide a better
standard for California probate courts in determining what constitutes

a reasonable fee.

Personal Representative Not Qualified to Make Fee Agreement

Scme lawyers who reaponded to the Questionnaire favor the
statutory fee schedule becaugse they believe that the personal
representative is mnot qualified to determine what constitutes a
reasonable fee or will be emotionally unable tc deal with the fee
question:

Lay persons have no rational conception of the
complexity of modern day probate proceedings.

Without court supervision in my opiniocn there would be
an abuse of the fee charged, because of lack of
knowledge on both the attorney and the inexperienced
personal representative except for the probate
speclalist.

Most clients do not understand the complexity of probate
and the amount of time it takes.

Statutery fee 1s preferable In that otherwise a fee
agreement must be reached at outset and that i1s a
difficult (emotional) time for the family to consider
such.

Probate proceedings come at a difficult time for many
families. Kot having to negotiate a fee at that time is
one less burden we place on them, Clients do not
understand probate or the ancillary gervices (transfers,
tax planning, etc.). . .

Probate is often a matter a person gets involved in once
in a lifetime. They don't know what 1s a reasonable fee

. . @

Personal representatives and heirs generally have no
idea what an adequate fee should he.

177. See discussion, supra, under "Standards or Factors to be Taken
Into Consideration in Determining Amount of Attorney Fee."
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The court should set the fee to protect the
unsophisticated beneficlary. The statutory fee
works——put even if it were repealed, the court should
still have the power to review fees in all cases.

Few clients have any understanding of an "appropriate"
fee,.

Present system 1s more fair and acceptable to
unsophisticated persons who are representatives or heirs
of estate.

At time of death, the prospective client is often an
heir/legatee, & not in position to bargain,.

I do not think personal representatives as a general
rule have the experience or knowledge to know what the
fee should be.

Client would be at unfalr disadvantage due to ignorance
in negotiating a fee agreement for the handliing of the
probate.

There are some other reasons [for abandoning the
statutory fee schedule], but they were so poorly
addressed by the o0ld system that there is no need to
fear that a new system would do worse. For example,
there is some concern that grieving heirs are in no
condition to argue about fees, but the current system
actually aggravates this problem—because the
opportunity to negotiate the fee disappears within a few
days of death. (Most heirs I've dealt with were plenty
capable of discussing fees by the time the probate
precess was over——and I think mest would do so in cases
of overreaching if the attorney did not have a law of
the State of Callfornia backing up his outrageous fee
demand. )

The concern is often expressed that the grieving widow 1s unable
to negotiate the fee for the legal services to probate her 8spouse's
estate, However, probably in most cases the estate of the deceased
spouse is handled under Probate Code Sections 13650-13660 (petition for
order for determination or confirmation of property passing or
belonging to surviving spouse). The attorney's fee for services in

connection with this procedure is determined by private agreement
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between the attorney and client and 1s not subject to approval by the
court 178

In a significant number of additional cases, the decedent's estate
is governed after death by the terms of a living trust. In these
cases, the fee for legal services is determined by agreement and is not
approved or reviewed by the court,179

Where the value of the decedent's real and personal property does
not exceed $60,000, an informal procedure can be used and a formal
probate preoceeding can be avoided.180 The attorney's fee for services
in connection with the informal procedure is determined by agreement
between the attorney and client and is not subject to approval by the
court.

In the remaining cases, there 1s a need for a formal probate
proceeding, and the attorney fee is fixed by the court using the
statutory fee schedule, and additional fees fixed by the court for
extraordinary services.18l The question is whether in these remaining
cases the attorney fee should be fixed by agreement between the
attorney and client, the same as for nonprobate decedent's estates and

other legal matters.

Fee Schedule Subject to Negotiatiom

A few attorneys pointed out that the fee schedule 1s subject to
negotiation and suggested that this feature of the existing system
protects against excessive fees for ordinary services, A few attorneys
suggested that the public needs to be educated to the fact that the fee
is negotiable, The following comments concerned this matter:

However, client/public mneed to be educated to the fact
that fee for cordinary services is negotiable,.

178. See note 44, supra.
179. See note 41, supra.

180. See discussion, Supra, under "Fee Charging in
California-—Attorneys' Fees Where No Formal Probate Proceeding.,”

181. See discussion, supra, under "Fee Charging in California."
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It is already possible for personal representative [to
contract] for less than statutory fee.

Statutory fees are Iimportant safeguards for the client
since they set a maximum rate. There is no prohibition
against reducing the statutory fee & many attorneys do
so0,

I do not think personal representative as a general rule
would have the experience or knowledge to know what the
fee should be. . . . In any event, an experienced
personal representative has the ability to negotiate the
fees downward under the current probate scheme. They
just can't have the ability to adjust the fees upward.

The fact is that as a matter of practice the statutory fee 1s the
minimum fee in California,182 There is no reason to believe that
clients are informed that the statutory fee is negotiable. Most
lawyers never charge less than the statutory fee for ordinary probate

services. More than 90 per cent ordinarily charge the statutory fee.

Comments Supporting Adoption of UPC Fee Provisions

Some lawyers who responded to the Questionnalire gave reasons
gupporting their view that California should adopt the UPC provisions
governing fees of the personal representative and the estate attorney:

This would make probate work fit in better with the
overall economics of law practice,

Statutory fees do not benefit client when paralegal
gervices are utilized; only the attorney benefits.

Most mnon-probate services are subject to private
contract between attorney and client. I see no reason
to continue the antiquated practice of involving the
court in fee determinations if nobody objects. Indeed
there are some extraordinary preobate-related services
which should not be placed on public record to support a
fee award, Examples of this may be settling a tax fraud
case for a well-known person whe may not want the
accusation to be public; or negotiating a settlement by
someone claiming to be an illegitimate child. The
lawyer is placed in the position of trying to protect

182, 8See discussion in text, supra, at notes 25-26.
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the client's privacy and trying to justify to a court
the amount of the fee, when the client already approves
the fee. If a superb result 1s obtained as a result of
settlement negotiations, it would be foolhardy for the
client or the lawyer to flaunt the result on the public
record to support the fee. The probate court should be
invelved only if there is a dispute as to the fee.

Corporate flduclaries provide more services which would
otherwise be performed by attorney; estate should
benefit from decreased attorney involvement.

We're way off base now. My fee nearly always 1s based
on hourly basis because I have ongoing business
relationships with these people, who also are friends.
Other reasons:

1) Usually I've prepared the will/trust/whatever &
paved the way for orderly probate.

2) In teday's inflationary times, the statutory fee
is excessive. We {lawyers) already have a reputation
for gouging and I'd like to turn that around,

3) Monthly bills paid are more appreciated by my
bookkeeper than pay-when-done bills. Alsc, they're
predictable cash-flow-wise,

Under present provisions there is overcompensation in
some estates and wunder compensation in others. Fees
should be determined as in other matters by agreement
with the client.

This would defuse resentment against attorneys, the
court system and probate procedures.

This would cause administration of estates to be charged
as are other legal services; Problems could arise, but
the "fixed schedule syndrome" resented by the public
would be eliminated.

In small estates, we can't handle because fees too low.
Allow charging for paralegal time in extraordinary fee
matters!

Statutory fees are often exorbltant where there is a
corporate executor who does most of the work. Fees for
extraordinary services are often claimed without regard
to the adequacy or inadequacy of statutory fees.

My clients are financially sophisticated and thus the
court's involvement in the executor, trust and
attorney's fee determination is not usually needed or
desirable.

Fee schedule is capricious——frequently over compensates.
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Current statutory fee as a % is not fair to estate—too
high in most cases; too low in others (few).

It would be fairer and avold windfalls to attorneys. If
a case justifies a large fee, presumably the attorney
will obtain an adequate fee by demanding such to take
the case, as we do in any other litigation or legal
matter.

A large portion of my practice is trusts. A primary
client consideration is large attorney court costs for
probate.

I always keep track of my time, and I only charge
extraordinary fees to the extent the statutory fee
doesn't cover my rates. It's only falr. While I long
for that $10 million probate estate, I always use living
trusts for my wealthy clients; a percentage fee on some
estates is not reasonable. The [UPC fee provisions]
provides for services according to effort expended.

I approve because this would make fees reasonable in
relation to services performed in probate cases, Just as
they now are in non-probate cases {emphasis in original).

Time and effort would be rewarded rather than simple
gross value,

The courts are too much involved In the probate
process. ¥Where there 1is nc disagreement among the
beneficiaries or creditors, it should be a summary
process.

Clients should be free to select their own attorneys and
agree to a basis for fees., So long as all interested
parties have notice, the court should not dbe involved.
Better lawyers should charge more.

A reasonable fee will be more likely to heirs.

Present practice In general results in a fee too high
for the nature and extent of services rendered.

It seems to me to be a waste of the court's time to
review and approve fees when no dispute or objection to
fee request, but potential for abuse.

I think charging for probate work on a time basis
(hourly rate) is falr and would be preferable to the
existing schedule.

It would ©bring probate practice under the fairer

guideline of time involved in accomplishing the desired
result, Most estates would wind up paying less Iin fees.
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A well planned estate should only be liable for the time
and effort to wind it up. But 2 "deferred maintenance"
estate ought to pay now for what it didn't pay then,
without the attorney footing the bill.

I believe that the attorney's fee should be primarily
based on time, with weight given to the complexity of
the &estate and efficlency and qualifications of
counsel. In short, why shouldn't probate fees for
attorneys be determined in the same way as other fees?

Summary

The policy issue is whether a reasonable fee provision should be
substituted for the statutory fee schedule in California. The views of
probate attorneys differ on this issue., About 25 percent of the
attorneys helieve that probate fees should be fixed by agreement
between the personal representative and the attorney with an
appropriate provislon for review by the court if an interested party
objects. They believe that this would avoid the windfalls that result
under the statutory fee schedule and minimize the involvement of the
courts in probate fees. They believe that the existing fee system
frequently overcompensates the attorney. They believe that a system
providing for a reasonable fee and court review only upon objection
would reduce the amount of court involvement in attorney fee matters.
Other attorneys would substitute a reasonable fee system for the
statutory fee system, but would require ccurt review of the fees in
every case, not just vhen an interested person objects.

A clear majority of the attorneys favor continuation of the
existing statutory fee schedule system. The most significant objection
they make to the adoption of a reascnable fee system is that it would
require each estate to pay a reascnable fee based on the legal services
provided to that estate. The objectors point out that under the
existing California scheme, the exzcessive fee charged to the large
estate with liguid assets subsidizes the small estate. The policy
jssue is whether this scheme should be continued in Galifeornia.

Another question 1s whether adoption of the reascnable fee scheme
would increase the litigation concerning attorney fees. The UPC method
of fixing the lawyer fee permits the personal representative and the

attorney to make an agreement fixing a reascnable fee and avoids
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the need to devote court time to fixing the fee unless an interested
person requests the court to review the fee, Under existing California
law, the attorney is entitled to the statutory fee unless the client
and attorney make an agreement for a lower fee, Replacing the
statutory fee schedule with a reasonable fee fixed by contract would
permit the large, simple estate to avoid paying an exorbitant fee.
Permitting an interested person to obtain review of the fee would tend
to restrain agreements for excessive fees. The primary difficulty with
the UPC method is that it imposes on the person seeking to obtain court
review of the fee the burden of taking appropriate aétion to obtain
court review, Under existing California law, court review of the fee
is automatic.

One lawyer has suggegsted adoption of the UPC sacheme with the
following additicnal features designed to fit the UPC acheme into the
California probate system:

I would suggest however that the determination of fee be kept

out of the court system to the maximum extent possible:

A. Court review should be waived in the same manner as
a walver of account.

B. For independently administered estates, the
fiduciary should be able to pay the fee by following the
advice of preoposed action procedure. The statute could
require specific statutory language advising the heirs of the
right to have the matter referred to the court.

C. For the presumably small percentage of cases not
removed from the system by the foregoing procedures, court
review will be necessary. We already do this for
extraordinary fees and there is a considerable body of law
pertaining to court set fees in general.

The trend nationwide has been to abandon a system involving a fee
schedule with additional compensation for extraordinary services in
favor of the UPC fee scheme, There 1s no evidence that the
substitution of the UPC fee scheme has increased fee litigation in
other states. In fact, adoption of the UPC method of fixing attorney
fees in California with the review provisiona outlined above probably
would reduce the amount of court time devoted to the fixing of attorney
fees, The Ad Hoc Committee on Attorney Fees in Probate, appointed by

the Presiding Judge, Probate, of the Los Angeles Superior Gourt in
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1984, states the problem that caused the Presiding Judge to appoint the
ad hoc committee: "A tremendous amount of the Probate Court's time is
spent dealing with disputes over attorney's fees."

Under the existing California procedure, not only does the court
review the attorney's calculation of the statutory fee, but in a
significant number of cases the court must alsc review a request for
additional fees for extraordinary services and fix a reasonable fee for
those services., And the disputes concerning attorneys' fees are often
between the court and the attorney, not between persons interested in
the estate and the attorney; court determination of fees is required in
California even if no interested party objects to the fee requested by
the attorney. A aystem for review only if an interested perscn objects
to the fee would tend to reduce the burden on the court of reviewing
the reasonableness of probate attorney fees,

There is a risk if court review of the attorney fee 1s limited to
cases where there 1s an objection te the fee, The personal
representative or helrs or beneficiaries may be unaware of what is a
reasonable fee, and the attorney may take advantage of this by charging
an unreasonably high fee. A number of attorneys who reaponded to the
Questionnaire expressed cencern that some attorneys might charge
unreasonably high fees if the fees did not require court approval.
Under existing law, the attorney cannot charge more than the statutory
fee unless the court reviews and approves the additional fee. But the
existing law does not provide a satisfactory solution. The existing
law does not protect the estate, The statutory fee schedule may impose
on the estate a fee that is unreasonably high under the circumstances
of the particular estate, and the court is not authorized to reduce the
fee to a reasonable fee even where there is an objection to the fee.
The existing law does not protect the attorney who provides high
quality extraordlnary services. The attorney may not receive a
reasonable fee for those services even 1f the client has no objection
to the fee. This is because the court must review every claim for
additional fees for extraordinary services, and the court either may
not take the time to determine fairly what constitutes a reasonable fee
under the circumstances or may not award a reasconable fee because the

court ig umaware of what constitutes a reasonable fee. Numerous
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attorneys whe responded to the Questionnaire expressed concern about
the inadequacy of the fees awarded by the court for extraordinary
services.

There is always the risk that the personal representative and the
attorney will enter into an agreement that provides the attorney with
an unreasonably high fee, and no person interested in the estate will
cbject to the fee, But the persons who requested the Califernia
Probate Code study and those who have secured adoption of the UPC
methed in other states are willing to take this risk. They prefer the
UPC scheme (a fee agreement with the attorney with a right to have
court review if a person Interested in the estate believes the fee is

unreasonable) to the existing statutory fee schedule.

Pogsgible Revisions Whether or Not Statutory Fee Schedule is Retained

Standards or Pactors to Be Taken Into Congideration in Determining
Amount of Attorney Fee

At least nine states and the District of Columbla have statutory
statements of the factors that are to be taken into consideration in
determining what constitutes a reasonable attorney fee.183  should
California adopt such a statutory statement?

If the Uniferm Probate Code provisions governing attorney fees
were adopted, the statutory statement would be applicable 1f the court
is petitioned to review the attorney fee. If the statutory fee
schedule is retained (either as it now exists or in z modified form),
the statutory statement would be applicable to a petition for
extraordinary fees,.

A matter of serious concern to some attorneys 1s their bhelief that
the fees now being awarded by the Californla courts for extraordinary

services are inadequate and sometimes arbitrary.134 This distrust of

183. See text, supra, at 46-53.

184, See text, supra, at 78-79.
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the courts is the primary reason some of these sattorneys are not in
favor of substituting a reasonable fee standard for the existing
statutory fee schedule,

4 statutory statement of the factors to be takem inte
consideration in determining what constitutes a reasonable fee might be
useful to the courts and attorneys. Such a statement would list the
various factors to be taken inte consideration, thereby indicating that
the court is not to fix an inadequate hourly rate but is to consider
all the relevant factors listed in the statute, The statutory
statement would, for example, include among the factora to be
considered the fee customarily charged in the locality for similar
services and the experience, reputation, and ability of the person
performing the services,

The staff recommends that a sgtatement be added to the California
statute listing factors to be taken into consideration in fixing a
reasonable fee. The statement would be drawn from the statutes and
court rules discussed, supra, under the heading "Standards cr Factors
to be Taken Intc Conslderation in Determining Amount of Attorney Fee.”
The inclusicn of this statement in the statute should enccurage the
court to award a resasonable fee, rather than a fee that does mnot

provide falr and adequate compensation for the services rendered.

Written Contract Requirement
Business and Profession Code Section 6148 requires a written fee

contract in any case where "it is reasonably foreseeable that total
expense to a client, including attorney fees"” will not exceed
$1,000.185 This section went into effect on January 1, 1987.

Section 6148 does not contain an exception for legal services in

connhection with the administration of a decedent’sa estate,

185. Section 6148 does not apply to where the attorney contracts on a
contingency fee basis, Contingent fee contracts are covered by
Business and Profesions Code Section 6147.
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Revertheless, some attorney believe that a written fee contract 1s
unnecessary for probate administration,186

The staff recommends that it be made clear that Section 6148
applies to probate legal services. The new section is designed to give
the consumer an understanding--at the outset of the attorney-client
relationship—-of the fees that will be charged for the 1legal
services.187 If the client makes a written fee agreement at time the
attorney is hired, the client is less likely to be mislead or confused
about the fees and will not be shocked by the amount of the fee when
the attorney seeks payment of the fees,

Section 6148 requires that the written contract include all of the
following:

(1) The hourly rate or cther standard fees applicable to the case
(which, for probate, presumably could be based on a percentage of the
estate).

{2) The general nature of the legal services to be provided.

(3) The respective responsibilities of the attorney and the client.

For a sample employment agreement that would satisfy these
requirements if the statutory fee schedule 1s retained, see Appendix
4, This Appendix is a Sample Employment Agreement taken from B. Ross &
J. Swink, California Practice Guide Probate 1-67 (The Rutter Group rev.

186. See text, supra, at 25-27. Some attorneys believe that Section
6148 does not apply to probate legal services because the section
applies where "1t is reascnably foreseeable that the total expense to a
client, including attorney fees" will not exceed $1,000, and in case of
probate legal fees the client 1s the personal representative but the
feea are charged to the estate, not the personal representative.

187. Other states have recognized the importance of an agreement on
probate fees. See D.C. Code Ann. § 20-751(c) (1981) (request for court
approval of attorney fee must Include "a statement by any attorney
employed by the perscnal representative that as soon as feaslble the
attorney gave to the personal representative an estimate of the costs
and any change in costs for work to be performed with respect to
administration of the estate™); Or. Rev. Stat. § 116.183 (1984)
{listing "any agreement as to fees which may exist between the personal
repregentative and his counsel™ as factor to be considered among other
relevant factors in determining attorney fee).
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#1 1987) and appears to have been drafted to comply with Section 6148
which requires a written contract for legal services,

If a reasonable fee standard is to he substituted for the
statutory fee schedule, the staff makes further recommendations below

concerning the written contract requirement.

Compensation for Services in Regard to Nonprobate Property

The ABA Statementl88 provides that attorneys who perform services in
regard to nonprobate property should be compensated reasonably for
those gervices, The staff recommends that this right be rececgnized by

an express statutory statement.

Attorney Performing Some or All of Normal Duties of Personal
Repreaentative

The ABA Statementl89 provides that attorneys performing some or
all of the normal duties of the personal representative should receive
additional compensation for the additional work.

The ABA statement presents two policy issues:

{1) Should the estate attorney be permitted to make an agreement
with the personal representative to perform some of the normal duties
of the personal representative and be compensated by the personal
representative for that work?

{2) Should the estate attorney be permitted to serve also as
personal representative and receive compensation for work performed in
both capacities?

n in rn wh rfor £ normal i £
personal representative. In some cases, the personal representative
may be unable or unwilling to perform all the duties that are
required. This may be the case, for example, where the petrsonal
representative does not live in California or lacks the skills needed

to make an inventory the decedent's property, to pay creditors, to

188. See text, supra, at note 14.

189. See text, supra, at note 14,
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manage the estate, or to maintain a record of receipts and expenditures.

The California personal representative sometimes hires the estate
attorney to perform duties of the personal representative and pays the
lawyer from his or her own funds (not the funds of the estate). The
gtaff recommends that the statute expressly recognize this existing
practice. However, an agreement between the attorney and client that
the attorney do scme of the work of the personal representative
presents a conflicet of interest situation for the attorney. For this
reason, the staff further recommends that the requirements for such an
agreement be stated In the statute. Contrary to existing local court
rules, to reduce the burden on the courts and the expense to the
parties, the staff would not require that the agreement be disclosed to
the court and be approved by the court.

If the attorney performs c¢lerical functions of the personal
representative, the ABA Statemeni appears by implication to require
that the attorney charge for performing those functions at an hourly
rate approprlate for «clerical services rather than the wusual
professional rate for the attomey.lgo The existing Californila
practice appears to be consistent with this principle.l91 Perhaps the

gtatute should contain an express statement of the principle.

190. Stein & Fierstein, The Role of the MAttorney in Estate
Administration, 68 Minn, L. Rev. 1107, 1174-57 (1984).

191. For example, the "AGREEMENT RE PERFORMANCE OF AND COMPENSATION
FOR DUTIES OF EXECUTCOR" (L. A. Superior Court Guidelines on Attorney
Fees in Decedents' Estates) {(reprinted in California Local Probate
Rules at page 19-107 (Cal. Cont. Ed. Bar 1987), includes the following
provisions:

"4, The Executor desires that her attorney, MARY ROE, and her
attorney's staff, perform these dutles for the Executor.

5. To compensate her attorney, the Executor will, from her own
funds, pay Attorney MARY ROE when billed, at the hourly rate for the
person performing the services disclosed on the bills.”
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Compensating afttorney who serves as personal representgtive, The

ABA Statement provides that an attorney whoe sServes as personal
representative 1s entitled to compensation for both legal services and
for services as personal representative.l92

California does not follow this rule., Under existing California
law, a personal representative who is also an attorney may receive the
personal representative's compensation but not compensation for legal
services as estate attorney.193 "One must hire a third party to
perform such services or serve without compensation."lg4 However,
where expressly authorized by the decedent's will, dual compensation
may be paid to one person acting both as attorney and as personal
representative.195

The theory Jjustifying the California rule is that the personal
representative has a conflict of interest if he or she also serves as
egtate attorney.196 By selecting himself to perform the duties of an
attorney for the estate, the personal representative becomes his own
employer and is thus under a temptation of self interest to defraud the
estate. The denial of legal fees serves to curb the temptation and

encourage the hiring of independent counsel.

192, See text, supra, at note 14,

193, In re Estate of Parker, 200 Gal. 132, 251 P. 907 (1926); Estate
of Downing, 134 Cal. App. 3d 256, 184 Cal. Rptr. 511 (1982).

194, Estate of Parker, 200 Cal. 132, 137, 251 P. 907 (1926); Estate of
Havigide, 102 Cal. App. 3d 365, 368-369, 162 Cal. Rptr. 393, 395
(1980). Where the personal representative is a member of a law firm
and the law firm acts as estate attorney, the estate may not be charged
for the firm's legal services unless the attorney-personal
representative will not recelve any part of the fees paid by the estate
to the law firm. Estate of Parker, supra.

155, Estate of Thompson, 50 Cal. 2d 613, 614-615, 328 P.2d 1, 2-3
(1958); Estate of Crouch, 240 Cal. App. 2d 801, 49 Cal. Rptr. 926
{1966).

196. Estate of Lankershim, 6 C.2d %568, 572, 58 P.2d 1282 (1936);

Estate of Haviside 102 Cal. App. 3d 365, 389, 162 Cal. Rptr 1393, 395
(1980).
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It is doubtful that denying the personal representative
compensation for the legal services he cor she provides to the estate
will ecurb the perscnal representative bent on defrauding the estate.
Moreover, some take the view that more frequent service by attorneys as
personal representatives would be a beneflt to estates and should be
encouraged. An article by a California probate practitioner strongly
advocates this view.l97 The author of the article takes the position
that no one is better qualified to serve as personal representative
than a competent attorney.

The &Stein Situdy contains an extensive discussion of this
1ssue.198 That discussion is attached as Appendix 5. This portion of
the 5Stein Study discusses the advantages and disadvantages of the
pergsonal representative also 8serving as estate attorney. It also
presents the views of practitioners concerning the issue and describes
the practice in California and in some other states.

This 1ssue is a significant one that merits serious consideration
by the Commission. It should be kept in mind that a corporate trustee
is not 1Interested in serving as & personal representative for a
relatively small estate. The staff makKes no recommendation as to how

the issue should be resolved.

Effect of Provision in Will Concerning Attorney Compensation
The existing attorney compensation satatute does not atate a rule

governing the effect of a provision in the decedent's will concerning
the compensation of the attorney, But the attorney compensation
statute does incorporate by reference the provisions relating to
compensation of the personal representative.199

The effect of this incorporation by reference 1s that the

decedent's will may make provision for compensation of the attorney,

197. Avery, Fiduciary Role of the Laywer: Do Lawyers Practice Like
They Did in the 18th Century? A Glimpse into the Future, 4 Prob. Law.
1 (1977).

193. Stein & Filerstein, The Role of the Attornsey in Estate
Administration, 68 Minn. L. Rev. 1107, 1163-1172 (1984).

199. Prob. Code § 910.
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and that compensation shall be "a full compensation” for the attorney's
services unless by written Instrument, filed with the court, the
attorney renounces the compensation provided for in the will,200 71§
the attorney rencunces the compensation provided in the will, the
attorney is entitled to receive compensation as provided by statute.20l

Should the attorney be permitted tc renocunce the compensation
provided in the will and then recelve compensation as provided by
statute? The Justlfication for permitting the attorney to elect to
receive compensation as provided by statute is that otherwise it may
net be possible to obtain legal services for the decedent’s estate
because the conditions have changed since the provision in the will was
drafted. On the other hand, the attorney 1s entitled to the
compensation provided in the will even though that compensation is
excessive in light of the condition of the estate at the time of the
decedent's death.

The staff recommends that the substance of existing law bhe
continued and compiled in a separate section, Since the same rule now
applies to the compensation of the personal representative, perhaps one
section should be drafted to apply both to the personal representative
and to the attorney.

Possible Revisions if Reasonable Fee System is Adopted

Eeeping Determinat o t of Court System to Maximum Extent

Possible

The staff recommends that the substance of the Uniform Code
provisions relating to review of attorney fees be adopted in California
with additional provisions that would adjust those provisions te the
GCalifornia procedures.

The UPC method of fixing attorneys fees permits the perscnal

representative and the attorney to make an agreement fixing a

200. Probh. Code § 900.

201. Prob. GCode § 901.
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reasonable fee and avolds the need for devoting court time to the
fixing of the fee unless an interested person requests the court to
review the fee.

The UPC method would be implemented in Califeornia by adopting the
reascnable fee standard and the following provisions:

{1) Written fee contract., A written fee contract should be
required and the written fee contract should contain an estimate of the
total amount of the legal fees,

(2) Notice of proposed action for estimated total amount of fee.
The Independent Administration of Estates Act should be extended to
cover attorney fee contracts. This would permit the personal
representative to give notice of proposed action for the written fee
contract. The notice should state the estimated total amount of the
legal fees and include a cepy of the written fee contract. The notice
also should contain a statement making clear that fallure to ohject to
the proposed action will waive any further right to object to the
amount of the legal fees s0 long as the total amount cof the fees does
not exceed the amount stated in the notice, If there 1s no objection
to the proposed sction (the contract and the estimated total amount of
the legal fees) and the total amount of the legal fees does not exceed
the estimate, the provisions relating to court review of proposed
actions to which there is no objection would apply and the legal fees
would not be subject to court review. If there 1s an objection teo the
praposed action, the fee would be subject to review to the extent
indicated below,

(3) Provision for situation where fee exceeds estimate. A
provision should be included to deal with the situation where the legal
fee exceeds the estimate, In this situation, the persons who were
given notice of propesed action would not be deemed to have waived the
right to object to the fee. The fee would be subject to review by the
court to the extent indicated below.

The staff does not recommend that giving notice of proposed action

be permitted for an increase in the estimated total amount of the
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fee.202 Instead, we would permit a waiver of court review to be made
in the same mamnner as a waiver of account. This recommendation departs
from the sgtatutory scheme used for estimates and increased estimates
for automobile repairs. Under that scheme, the repalrer can obtain
telephone approval of an increase in the amount of the estimated cost
of the repairs, The suggested scheme for probate legal fees provides
an opportunity to walve court review of the attorney fee at a time when
the fee is to be paid and the amount of the actual fee is known.
Absent a waliver at that time, the increased fee would be subject to
court review,

(4) Waiver of court review of fee. The persons who can waive an
account should be permitted to waive court review of probate legal fees
in the same manner as a waiver of account,

(5) Persons entitled to obtain court review of fee. Unless court
review of probate legal feesz has been waived in the same manner as a
walver of account, a perscen could obtain court review of the
reasonableness of the attorney fees at the time of the final account or
at the time of a petition for approval of fees. The right to obtain
court review would be limited to those persons who have not waived that
right by a failure to object to a notice of proposed action with
respect to the fees. Where the court reviews the fees, one of the
factors to be conslidered by the court In determining what constitutes a
reagonable fee would be the written fee contract and the estimated

total fee.

Posaible Revisions if Statutory Fee Schedule is Retained
Using Equity in Real Property for Fee Purposes Rather than Gross Value

The statutory fee schedule sets the attorney's fee as percentages

of the "estate accounted for" by the personal representative.2°3 The

202, Compare D,C. Code Ann. § 20-751(c¢) (1981) (request for approval
of the attorney fee must Iinclude a statement by the attorney "that as
scon as feasible the attorney gave te the personal representative an
estimate of costs and any change in costs").

203. Prob. Code § 910 (incorpeorating provisions of Prok. Code § 901}.
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"estate accounted for” is based on the fair market value of the real
and personal property of the estate without subtracting any
enncumbrances on the property.zo4

One attorney wrote to the Commission questioning why encumbrances
are not excluded in determining the value of the estate: "The equity
in property should be the appraised value thereof. I see no reason why
the personal representative's commission or the attorney's fee should
be based upon a debt owed by the decedent." (Emphasis in original.)

For example, assume that the decedent owns real property having a
market value of $300,000. The property is encumbered by a debt of
$200,000 secured by a trust deed on the property. For the purposes of
computing the attorney fee using the statutory fee schedule, the value
is taken at $300,000, even though the decedent’s equity in the property
is only $100,000. In addition to the statutory fee computed on the
gross value of the property, 1f the real property is sold during the
administration of the estate, the attorney 1s entitled to an additicnal
fee for extraordinary services.

The practice 1n other states using a statutory fee schedule is
described in Appendix 2. The practice varies. Probably most states
use gross value in determining the value of the estate to compute the
attorney fee; some states use net value; and it is unclear in a number
of states whether liens are subtracted, At least one state excludes
the value of real property entirely in computing the attorney fee.

The staff recommends that no change be made In the existing
California provisions for determining the value of the estate for the

purpose of computing the attorney fee.

Minimum Fee for Small Estates and Modification of Fee Schedule

Minimum fee for small estateg, Almost one-half (47%) of those who
responded to the Questicnnaire believe that changes should be made in

204. Prob. Code § 901 (“"estate accounted for™ is "the total amount of
the inventory plus gains over appraisal value on sales, plus recelpts,
less 1losses on 8ales, without reference to encumbraces or other
obligations on property in the estate” whether or not a sale of the
proeperty has taken place during probate).
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the existing California provisions governing probate fees, 205 Many
lawyers (73.5%) believe that the major defect in the existing statutory
provisions is the inadequacy of the statutory fee for estates of less
than $6G,000.2°5 Nevertheless, Table 7 (below} shows that more than
83 percent felt that they were at least adeguately compensated under
the statutory fee schedule and that less than four percent felt that

they lost money on probate matters.

TABLE 7. ATTORNEY'S VIEW AS TO ADEQUACY OF FEE RECEIVED

Response Rumber | Percentage
Lost Money 9 3.9%
Broke Even 29 12.7%
Adequately Compensated 178 77.7%
Mcere than Adeguate _13 5.7%

229 100%

Source: California Law Revision Commission, Question l6(e)
Probate Practice Survey Questionnaire, 1986,

The fact 1s that the fee provided by the statutory fee schedule
for the very small estate 1s grossly inadequate, For example, if the
estate is §5,000, the amount allowed is only $200. On a $§10,000
estate, only $400 1s allowed. A lawyer who probates one of these
estates will lose money. The claim that the fee schedule is designed
to subsidize the small estate by imposing a more than reasonable fee on

some large estates does not adequately deal with the problem. There is

205. See Table N {Need For Change in Existing Method of Fixing
Attorney Fee) (Appendix 1).

206. See Table P (Adequacy of Existing Statutory Fee For Small Estate)
(Appendix 1). On the other hand, most lawyers (51.4%) belileve that the
statutory fee for estates over $10 million is not excessive. See Table
Q (Reasonableness of Existing Statutory Fee for Probate of Estate over
$10 Million) (Appendix 1). Legislation enacted in 1986 eliminated the
fixed percentage fee for the amount of the estate over $25 million and
provides that the fee for the amount over $25 million 1s a reasonable
amount to be determined by the court. 1986 Cal. Stats. ch 961, § 1.
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no assurance that a law firm will take a small estate and lose money
merely because the law firm may make a more than reasonable fee on a
large, simple estate that may come to the law firm. Many law firms
will refuse to take the small estate, but the same firm will take the
fee to which the statute entitles them on the large, simple estate,
even where that fee is excessive.

A contract for fee higher than that allowed by statute 1is
v0i1d.207 This precludes the parties from dealing with the problem of
the grossly 1nadequate fee by making a fee agreement providing a
reasonable fee for the legal services in connection with the small
estate,

The Delaware court rules provide a minimum attorney fee of $250,
Even this minimum fee is grossly inadequate. A fee of $250 would not
begin to compensate the lawyer for the minimum amount of legal work
required to probate a small estate.

The staff strongly recommends that an appropriate minimm
statutory fee be provided. What would be an appropriate minimum fee?
Perhaps $750 would be appropriate, assuming that the attorney with the
assistance of a paralegal assistant could handle the estate in less
than 10 hours of time, The Commiasion should seek the advice of
experienced probate lawyers as to what would constitute a reasonable
minimum fee,

ifi ion £ r £ hedul Assuming that the
Commission is willing to provide a $750 minimum fee or a minimum fee in
a different amount, the staff strongly recommends that the existing fee
schedule for attorneys be modified to eliminate the 4 percent fee.
Instead the fee would be 3 percent on the first $100,000 of the estate
accounted for. See Table 1 on page 9, supra, for the Statutory
Attorney Fee Schedule now in effect.

The effect of the recommended change would be to reduce the fee
for estates having a value over $20,000. The maximum amount of the

reduction for any size estate would be $150, but the fee would never be

207. Prob. Code § 910 (incorporating provisions of Prob. Code § $03).
It appears from the wording of Seection 910 that a contract for atterney
compensation is void if it is for more than the amount determined under
the statutory fee schedule.
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reduced below the minimum $750 fee. See Table 2 on page 10, supra, for
the present fees allowed on various size estates.

The benefit of the recommended change is that 1t can then be said
that the maximum percentage rate in {alifornia has been reduced from
four percent to three percent. The change would have little, if any,
significance for estates under $§60,000 since those estates can be
handled using the affidavit procedure. The change is justified for
estates over §$60,000 because probate procedures have been improved and
g2implified as a result of various Commission recommendations enacted in
recent years, These enactments should reduce the hours of required
legal services by at least one hour. For a difficult estate requiring
extraordinary services, the court will continue to be able to award

additional fees for the extraordinary services.

Power of Court to Award lLess than the Statutory Fee

Absent a contractual agreement for a lower fee, the attorney has
the absolute right to receive the amount of the Californla statutery
fee, without regard to whether that amount is reasonable under the
circumstances of the particular case. In Estate of Getty,208 the
combined statutory fees for the personal representative and the
attorney amounted to about $27 million. The estate was almost $1.4
billion, the great majority of which was realized through the sale of
Getty 0il Company stock by the estate, The court held that the
attorney fee statute gave the court no authority to reduce a fee that
was excessive and that the estate attorney was entitled to a fee of
about $13.5 million,

The Legislature responded to the Getiy decision by providing that
the fee for that portion of an estate over $25 million is a reasonable
fee determined by the court. The effect is that the court has the
power to refuse to allow any statutory fee in excess of $186,150 imnless
the court determine that a fee in excess of that amount 1s reasonable.

Although it is difficult to compare the fees allowed under the
statutory fee schedules used in other states, the California statutory

208. 143 Cal. App. 3d 455, 191 Cal., Rptr. 897 (1983).
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fee places California in among the half of the states that charge the
highest fees, Of the four states that provide for the highest
statutory fees, California 1s the only one where the court does not
have authority to reduce the amount of the statutory fee if the court
determines that the fee 1s excessive in view of the legal services
required. See Table 6 on page 45, supra.

Allowing the court to reduce the atatﬁtory fee will 1lead to
increased litigation in the cases where the court is given this right.
But the recent legislation providing for a reasonable fee fixed by the
court on that portion of an estate over $25 million provides a solution
in only an exceeding rare case.20? There must be a balance between
the need to avold litigation and the need to provide for some relief
from a fee that is outrageous in view of the services provided.

The Commission should consider making the statutory fee on that
portion of an estate over $10 million a reasonable amount determined by
the court. This would mean that for an estate over $10 million the
attorney would be entitled to a fee of §111,000 which could not be
reduced, but the legal fee could not exceed $111,000 unlesa the court
determines that a reasonable fee for legal services exceeds that
amount. This modification of the statutory fee schedule would impose
noe slgnificant burden on the courts and would protect against an
outrageous fee in a case where the major portion of the estate is
liquid assets such as treasury bonds and stock listed on the New York
Exchange.

Probate Code Section 609 imposes a much more drastic limitation on
the fee of the probate referee. Under that section, the fee cannot
exceed $10,000 unless the court determines that the reasonable value of
the referee's services exceeds that amount, And the Commission has
proposed an additional limitation on the amount of the fee of the
probate referee. The Commission proposes that the amount of
compensation the personal referee may receive for the sale of listed
stock be limited to $250.

The staff recommends against giving the court general authority to

reduce the amount of the statutory fee in any case where the court

209, 8ee note 210, infra.
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determines the fee to be excessive. At the same time, the staff
believes that the Commission should give serious consideration to
providing that the fee for that portion of an estate over $10 million
should be a reasonable amount determined by the court.

Attorneys who responded to the Questionnaire were almost evenly
divided on the merits of this recommendation. The attormeys were asked
whether they belleved that the statutory fee for estates In excess of
$10 million is excessive. Few of the attorneys had ever probated an
estate in excess of $10 million,210 Of those answering the question
(13.4% did not answer), 42.3 percent believe the statutory fee for an

estate of $10 million is excessive and 44.3 percent do not.

Fee Schedule Subject to Negotiation

Some attorneys responding to the Questionnaire pointed out that
the fee schedule is subject to negotiation., They helieve that this
feature of the existing system protects against excessive fees for
ordinary services. A few attorneys suggested that the public needs to
be educated to the fact that the fee is negotiable. See the discussion
at pages 82-83, supra.

As a matter of practice the statutory fee is the minimum fee in

California.2ll There 1s no reason to believe that clients ordinarily

210. A number of attorneys stated that they have never had a $10
million probate estate and, where possible, they avoid the need for the
probate of a large estate by preparing a living trust,.

The Stein Study summarizes the distribution of estates in various
size categories for a representative sample of decedent’'s dying in
1972, Stein & Filersteln, The Role of the Attorney in Estate
Administration, 68 Minn. L, Rev. 1107,, 1162, n. 82 (1984). The
distribution for California estates 1s set out below.

Size of Estate Percent
$1 — 9,999, 0uucnccnaas ves 25
$10,000 - 19,999.......0.4. 16
$20,000 -~ 29,999....000000. 12
$30,999 - 59,999,.......... 18
$60,000 - 99,999, 0 00v000.. 10
$100,000 - 499,999........ . 16
$500,000..... Cevesraessaans 3

211. See text, supra, at notes 24-26.
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are informed that the statutory fee 1s negotiable. More than half of
the lawyers never charge less than the statutory fee for ordinary
prohate services. More than 90 per cent ordinarily charge the
statutory fee.

Some lawyers report that some financially sophisticated clients
negotiate a fee lower than the statutory fee, especilally for large
estates. The responses to the Questionnaire indicate, however, thsat
clients generally do not appear to be aware of their right to negotiate
a lower fee or, 1f aware, either do not request or are unable to
negotiate a lower fee. 212

Section 10147.5 of the Buslness and Professions Code relates to a
printed or form agreement for the compensation to be pald to a real
estate licensee for a sale of residential property (not more than four
units) or a moblilehome. The section provides that the agreement shall
contain the following statement in not less than 10-peint boldface type:

Notice: The amount or rate of real estate commissions is not

fixed by law. They are set by each broker individually and

may be negotiable between the seller and broker.

The responses to the Questionnalre reveal that many probate
attorneys do not discuss the amount of the fee with their clients. The
attorney merely indicates that the fee for ordinary services 1s
provided by statute and that court approval 1is required for any
additional fee for extraordinary services.

Should some provision be enacted so that the client will know that
the parties may enter Iinto a fee agreement for a fee less than the
gtatutory fee? One means of accomplishing this objective would be to
require a disclosure statement that states the statutory fee and states
that a fee lower than the statutory fee may be negotiable between the
lawyer and client., (Negotiating a fee higher than the statutory fee is

212. Most probate attorneys (53%) never charge less than the statutory
fee. And 85 percent charge less than the statutory fee in 10 percent
or less of the probate estates they handle.
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precluded by the statutory provision declaring that an agreement for a
higher fee is void,)213

The enactment of the general provisions requiring a writtem fee
agreement for legal services was a reaction to consumer confusion and
uncertainty about legal fees.214 The staff recommends that the
general provisions requiring a written fee agreement for legal services
be made applicable to probate legal fees and that the fee agreement
include a statement that the fee is subject to negotiation between the
lawyer and client. Adoption of this recommendation should do much to
minimize the consumer ill will generated when the client is presented
with a bill for a fee to which the client had not agreed in an amount
in excess of what the client expected to psy. This ill will can be
avoided if the client is informed as the fee or the manner of computing
the fee at the time the attorney is hired.

Power of Parties to Agree to ¥Fee in Excess of Statutory Fee

Existing California law declares that an agreement for a fee in
excess of the statutory fee is void,215 Only the court can award an
additional amount and then only for extraordinary services.216 The
existing California scheme is based on a theory that the client is
unable to determine what constitutes a reasonable fee and make an
agreement to pay that fee, To protect the client, the statute
prescribes the fee of the attorney for ordinary services and protects
the client against an additional fee by requiring court review and
approval of the additional fee.

If the statutory fee system 1s to be retained, the staff
recommends against giving the parties authority tc agree to a fee in
excess of the statutory fee. Giving the parties this authority would

preserve the attorney's an absclute right teo the statutory fee where

213, See discussion, infra, under "Power of Parties to Agree to Fee in
Excess of Statutory Fee."

214, See text, supra, at pages 24-27.
215. See note 207, supra.

216. Prob. Code § 910. See text, supra, at 12-19,
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there is no agreement and, at the same time, give the attorney a right
to an additional fee without court review where the client agrees to
the additional fee, One can hardly say that a statutery fee schedule
is needed to protect the client and, at the same time, assume that the
client has the ability and understanding to agree to a higher fee., The
attorney should not be placed in the position where he is motivated to
suggest an agreement for a reasonable fee only 1n cases where the
attorney seeks a fee higher than the statutory fee. For this reason,
giving the parties authority to waive court review of the attorney fee
would not work to the benefit of the client if the statutory fee

schedule is retained.

Statutory Statement of What Conatitutes "Extraordinary Services"
There is a lack of clarity in the court rules and judicial

decisions as to which legal services are ordinary and deemed to be
fully compensated out of statutory fees and which legal services are
not ordinary and for which additional compensation may be allowed,217

California now has an incomplete and somewhat misleading statutory
list of extraordinary services which merit additional compensation 1if
rendered by a personal J:epre:at-:nt:at:ive.:’218 Presumably, legal services
rendered in connection with these extraordinary services listed in the
statute would also rate additional compensation,

The staff recommends that statutory provisions be drafted to

provide a more accurate and complete but nonexclusive 1listing of

217. See text at notes 28-30, supra.

218, Prob. Code § 902, Probate Code Section 902 lists, for example,
"the carrying on of the decedent’s business pursuant to an order of the
court,” but the courts will award additional compensation for carrying
on a business without a court order. See Los Angeles County Probate
Policy Memorandum (effective July 1, 1986), § 15.08(3). See also Prob.
Code § 9760 (authority to operate decedent’s business without court
authorization for period of not more than six months from date letters
are first issued). Section 902 omits a specific listing of some
extraordinary services and includes, instead, a general statement that
extraordinary services include "such other 1litigation or special
services as may be necessary for the executor or administrator to
prosecute, defend, or perform.”
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gervices that are ordinary and extraordinary. This listing would be

drawn primarily from court rules.219

Conslderation of Statutory Compensation im Determining Whether to Allow
Additional Compensation for Extraordinary Services

In evaluating requests for extracrdinary compensation, many courts
will take the statutery compensation into account in determining
whether the lawyer has been compensated adequately for all services
rendered.220 The staff recommends that an eXpress statement be added
to the statute to recognize this practice. The power of local courts
to establish flat amounts for such services as real property sales or
federal estate tax returns would not be limited by the express

statement.

Use of Paralegal Assistants
When the attorney provides legal services that are extraordinary

services, the attorney is entitled to an additicnal fee. The question
in the past has been how the fee is to be fixed where the services were
rendered by a paralegal working under the direction of the attorney.
The responses to the Questionnaire indicate that more than 60 percent
of the attorneys show the cost of the services of a paralegal assistant
at a paralegal's rate in justifying a fee for extraordinary gervices.
Legislation enacted In 1987 makes clear that extracrdinary
services for which the attorney may apply to the court for additional
compensation include those services rendered by a paralegal performing
the extraordinary services under the direction and supervision of an

attorney.221 The petition or applicaticn feor compensation must set

219, See discussion in text, supra, at notes 31-34.

220. See note 38, supra.

221, 1987 Cal. Stat. ch. 358, amending Prob. Code §§ 469 and 932,
relating to fee of attorney for extraordinary services, and amending

other Probate Code provisions relating to the fee of the attorney for a
guardianship or conservatorship.
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forth the hours and services performed by the paralegal. The clear
implication of this leglslation 1s that the paralegal services are to
be allowed at a reasonable paralegal rate,

The 1987 legislatlon is a reasonable solutlon to the reascnable
fee problem where a paralegal assistant is used. The staff recommends
that the substance of the 1987 legislation be continued in the new

statute.
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APPENDIX 1, TABLES

TABLE A-1., QUESTIONNATRE RESPONDENTS: ROLE IN PROBATE ADMINISTRATION

Practicing Probate Lawyer 216 88.2%
Paralegal 13 5.3%
Judge 1l 0.4%
Probate Referee 1 0.4%
Probate Lawyer and Referee 3 1.2%
Corporate Fiduciary 2 0.8%
Other 9 3.7%

Source: California Law Revision Commission, Questions 1-5,
Probate Practice Survey Questionnaire, 1986. N 245,

TABLE A2, QUESTIONNATRE RESPONDENTS: YEARS TN PROBATE PRACTICR

Less than 5 years 20 8.2%
5 to 10 years 61 24,.9%
10 to 15 years 45 18.4%
15 to 20 years 24 9.8%
20 to 25 years 29 11.8%
More than 25 years 66 26.9%

Source: California Law Revision Commission, Probate Practice
Survey Questionnalre, 1986. N 245,




TABLE A-3. QUESTTONRAIRE RESPONDENTS: LOGCATION OF PRACTICE

Northern California Southern California
Qakland 7 2.9% Los Angeles 71 29.4%
San Francisco 21 8.7% San Diego 11 4,.6%
San Jose 49  20.3% San Bernardino 1 0.4%
Sacramento 7 2.9% Orange County 5 2.1%
Santa Grugz 1 0.4% Long Beach 5 2,1%
Another City 36 14.9% Riverside 1 0.4%
Rural Area 6 2.5% Ancther City 20 8.3%

127  52.7% 114  47.3%

Source: California Law Revision Commission, Probate Practice Survey
Questionnaire, 1986. N 245, Of N 245, three did not state location
of practice; one reported "statewlde" as locatiocn of practice.

TABLE A-4&, OQUESTIONNATIRE RESPORNDENTS: SIZE OF LAW FIRM

Sole Practice 92 39,.3%
2 to 9 Attorney Firm 85 36.3%
10 to 30 Attorney Firm 31 13.3%
30 + Attorney Firm 26 11.1%

Source: California Law Revision Commission, Probate Practice Survey
Questionnaire, 1986. N 245. Of N 245, six replied that they were
not with a law firm; five did not state size of firm.




TABLE A-5. QUESTIORNAIRE RESPONDERTS: PROBATE SPECTALIST?

1. Do wvou consider yourself to be a probate specialist?

Yes 178 74 5%
No 61 25.5%

2. Do you devote more than 1/2 of your work time to probate,
trust, and estate planning matters?

Yes 172 72.3%
No 66 27.7%

Source: California Law Revision Commission, Probate Practice Survey
Questionnaire, 1986. K 245. Of K 245, six did not answer question
1; seven did not answer question 2.




TABLE B. ESTATES HAVING INSIGRIFICANT "PROBATE ASSETS"

For purposes of this table, "probate assets" are assets subject to

the jurisdiction of the probate court.

"Probate Assets" deo not

include assets governed after death by the terms of living trusts,
joint tenancies, assets transferred upon death under a pay-on-death
provision, assets transferred upon death under beneficiary designa—
tionas in life insurance policies and employee benefit plans, and

gimilar assets,

Percentage of Number of Percentage | Cumulative Percentage
Estates Having Attorneys | of Attorneys of Attorneys
Insignificant Assets| Reporting Reporting Reporting

100% 1 0.4% 0.4%
95% 1 0.4% 0.8%
90% B 3.3% 4.1%
85% 1 0.4% 4.5%
B0O% 5 2.0% 6.5%
75% 8 3.3% 9.8%
70% 1 0.4% 10.2%
65% 3 1.2% 11.4%
60% 19 4,1% 15.5%
55% 1 0.4% 15.9%
50% 34 13.9% 29.8%
45% 4 1.6% 31.4%
40% 8 3.3% 34.7%
35% 4 1.6% 36.3%
33% 1 0.4% 36.7%
30% 13 5.3% 42.0%
25% 13 5.3% 47.3%
22% 1 0.4% 47 .8%
20% 20 8.2% 55.9%
15% 3 1.2% 57.1%
11% 1 0.4% 57.6%
10% 35 14,3% 71.8%
5% 22 9.0% 80.8%
4% 2 0.8% 81.6%
3% 1 0.4% 82.0%
2% 9 3.7% 85.7%
1% 5 2.0% 87.8%
0% 30 12.2% 100.0%

Source: California Law Revision Commission, Question 8(a),
Probate Practice Survey Questionnaire, 1986.

N 245.
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TABLE G, CHARCING LESS THAN STATUTORY FEE

Percentage of Estates Number of Percentage Cumulative
Where Less Than Attorneys of Attorneys Percentage
Statutory Fee Charged of Attorneys

0% 132 53.9% 53.9%

1% 2 0.8% 54.7%

2% 9 3.7% 5B.4%

5% 35 14,3% 72.7%

10% il 12.7% 85.3%

15% 7 2,92 88.2%

17% 1 0.4% 88.6%

19% 1 0.4% 89.0%

20% 6 2.4% 91.4%

25% 4 1.6% 93.1%

30% 5 2,0% 95.1%

40% 2 0.8% 95.9%

45% 1 0.4% 96.3%

50% 4 1.6% 98.0%

60% 1 0.4% 98.4%

67% 1 0.4% 98.8

75% 1 0.4% 99.2%

80% 1 0.4% 99.6%

90% 1 0.4% 100.0%

Source: Californla Law Revision Commission, Question 16(c}(l),
Probate Practice Survey Questionnalre, 1986. N 245.




IABLE D,

CHARGING EXTRAORDINARY FEES

Percentage of Eatates Number of Percentage Cumalative

Where Extraordinary Attorneys of Attorneys Percentage

Fee Charged of Attorneys
100% 4 1.6% 1.6%
99% 1 0.4% 2.0%
95% 3 1.2% 3.3%
S0xX 5 2.0% 5.3%
85% 3 1.2% 6.5%
80% 11 4.5% 11.0%
75% 8 3.3% 14.3%
70% 5 2.0% 16.3%
65% 1 0.4% 16.7%
60% 11 4.5% 21.2%
50% 25 10.6% 31.8%
49% 1 0.4% 32.2%
45% 2 0.8% 33.1%
40% 9 3.7% 36.7%
asx 5 2.0% 38.8%
0% 19 7.8% 46.5%
25% 15 6.1% 52.7%
20% 31 12.7% 6£5.3%
15% 6 2.4% 67.8%
10% 30 12.2% 80.0%
5% 12 4.9% 84.9%
2% 1 0.4% 85.3%
1% 1 0.4% 85.7%
0% 35 14.3% 100.0%

Source; Californla Law Revision Commissiocn, Question 16{c){3),

Probate Practice Survey Questinnaire, 1986.

N 245,




TABLE E. CHARGING ADDITIONAL. FEE ROT APPROVED BY COURT
(For nonprobate services such as nonprobate transfers,
Joint tenancy termlnations, tax matters, and the 1like)

Percentage of Esatates| Number of Percentage | Cumulative Percentage
Where Additiomal Attorneys | of Attorneya of Attorneys
Fee Charged Reporting Reporting Reporting
100% 7 2.9% 2,9%
50% 4 l.6% 4,5%
80% 4 1.6% 6.1%
75% 6 2.4% 8.6%
70% 2 0.8% 9.4%
60% 1 0.4% 9.8%
50% 18 7.3% 17.1%
40% 4 1.6% 18.8%
35% 1 0.4% 19.2%
33% 1 0.4% 19.6%
30% 6 2.4% 22.0%
25% 12 4,9% 26.9%
20% 25 10.2% 37.1%
15% 4 1.6% 38.8%
10% 40 16.3% 55.1%
5% 35 14,3% 69.4%
2% 2 0.8% 70.2%
1% 1 0.4% 70.6%
0% 72 29.4% 100.0%

Source: California Law Revision Commission, Quetion 16{d){6),
Probate Practice Survey Questionnaire, 1986.

N 245,




TABLE F. ATTORNEYS WHO ORDINARILY CHARGE FULL STATUTORY FERE

Do you ordinarily charge the full statutory fee in a regular
probate proceeding?

Response | Number | Percentage

Yes 210 93.3%
No 15 6.7%
225 100%

Source: California Law Revision Commission, Question 16(b),
Probate Practice Survey Questionnaire, 1986.




TABLE G, COMPLAIRTS REGARDING COST OF PROBATE PROCEEDING

Percentage of Number of Percentage Cumulative Percentage
Estates Where Attorneys of Attorneys of Attorneys
Complaint Made Reporting Reporting Reporting
0% 94 38.4% 38.4%
1% 6 2.4% 40.8%
2% 3 1.2% 42 ,0%
3% 2 0.8% 42 ,.9%
4% 1 0.4% 43,3%
5% 35 14.3% 57.6%
6% 1 0.4% 58.0%
10% 38 15.5% 73.5%
15% 6 2.4% 75.9%
20% 10 4,1% 80.0%
25% 9 3.7% 83.7%
30% 4 1.6% 85.3%
33% 1 0.4% 85.7%
40% 2 0.8% 86.5%
50% 17 6.9% 93.5%
60% 1 0.4% 93,9%
65% 1 0.4% 94, 3%
70% 2 0.8% 95.1%
75% 4 1.6% 96.7%
BO% 2 0.8% 97.6%
100% 6 2.4% 100.0%

Source; California Law Revision Commission, Questsion 16(f£}(1)},
Probate Practice Survey Questicnnaire, 1986.

N 245.




T H. COMPLAINTS THAT ATTO

¥'S FEE T00 HIGH

Percentage of Number of Percentage Cumulative Percentage
Estates Where Attorneys of Attorneys of Attorneys
Complaint Made Reporting Reporting Reporting
0% 139 56.7% 56.7%
1% 12 4.9% 61.6%
2% 4 1.6% 63.3%
3% 2 0.8% 64.1%
4% 2 0.8% 64.,9%
5% 29 11.8% 76.7%
8% 1 0.4% 77.1%
10% 28 11,4% 88.6%
15% 5 2.0% 90.6%
20% 10 4,1% 94.7%
25% 4 1.6% 96.3%
30% 4 1.6% 98 .0%
33% 1 0.4% 98.4%
40% 2 0.8% 9g9,2%
50% 2 0.8% 100.0%

Source; California Law Revision Commission, Question 16(£f)(2),

Probate Practice Survey Questionnaire, 1986.

N 235,
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IABLE 1, FEKEEPING "TIME WOBRKED" RECORD

Regular Probate Adminigtration

Record Kept of "Time Worked"

Record Used in Determining Fee

Response | Number | Percentage Response | Number Percentage

Yes 162 69.8% Yes 119 65.4%

No 70 30.2% Ro 63 34.6%
232 100.0% 182 100.0%

Nonprobate Administration

Record Kept of "Time Worked"™

Record Used in Determining Fee

Response | Number Percentage Response Number Percentage
Yes 207 89.6% Yes 189 89.2%
No 24 10.4% Ko 23 10.8%

231 100.0% 212 100.0%

Source: California Law Revision Commission, Question 6, Probate
Practice Survey Questionnaire, 1986,
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TABLE J. PARALEGAL ASSTSTARTS

Use of Paralegal Agsistant

Do you use a paralegal assistant to assist you in wyour probate

practice?
Yes 115 (50%)
No 115 (50%)

Note. 15 respondents did not answer this question.

Record of Time Worked

If you use a paralegal assistant, do you keep a record of the
time he or she works on each estate?

Yes 89 (71.2%)

No 36 {28.8%)

Note. 120 respondents did not answer this question.

Dse Paralegal's Rate in Justi Fee for Extraordinary Services

Where you claim a fee for extraordinary services, do you show the
cost for the services of your paralegal assistant at a paralegal's
rate in justifying your fee for extracrdinary services?

Yes 79 (61.2%)

No 50 {38.8%)

Note. 116 respondents did not answer this guestion.

Source: California Law Revision Commission, Question 7, Probate
Practice Survey Questionnaire, 1986.
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TABLE K. ¥FEE AGREEMENTS

{Response indicates the "usuzl practice” followed by the attorney.
The "usual practice” is the practice followed in 50% or more of the
regular probate proceedings the attorney handles.)

Response Number Percentage
Both Written and Oral Agreement 12 4.9%
Written Agreement Only 31 12.6%
Oral Agreement Only 111 45.1%
No Agreement _92 37.4%
246 100%

Source: California Law Revision Commission,

Probate Practice Survey Questionnaire, 1986

Question 16(d)(1),(2),
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TABLE 1.,

WRITTER FEE AGREEMENT

Percentage of Number of Percentage Cumulative Percentage
Estates Where Attorneys of Attormeys of Attorneys
Written Agreement Reporting Reporting Reporting
0% 164 66.9% 66.9%
1% 4 1.6% 68.6%
2% 1 0.4% 6£9.0%
5% 13 5.3% 74.3%
10% 14 5.7T% 80.0%
15% 1 0.4% 80.4%
20% 2 0.8% Bl.2%
25% 4 1.6% B2.9%
50% 6 2.4% 85,3%
60% 2 0.8% B6.1%
75% 2 0.8% 86.9%
30% 4 1.6% 88.6%
85% 1 0.4% 89.0%
90% 3 1.2% 90.2%
95% 1 0.4% 90.6%
100% 23 5.4% 100.0%
Source: California Law Revision Commission, Question 16(d4)(1},

Probate Practice Survey Questionnaire, 1986. N 245,
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TABLE M. ORAL FEE AGREEMENT

Percentage of Fumber of Percentage | Cumulative Percentage

Estates Where Attorneys of Attorneys of Attormeys

Oral Agreement Reporting Reporting Reporting
0% 92 37.6% 37.6%
4% 1 0.4% 38.0%
5% 8 3.3% 41.2%
10% 6 2.4% 43.7%
15% 1 0.4% 44.1%
20% 6 2,.4% 46.5%
25% 5 2,.0% 48.6%
33% 1 0.4% 49 .,0%
A0% 2 0.8% 49.8%
50% 13 5.3% 55.1%
60% 1 0.4% 55.5%
75% 4 1.6% 57.1%
80% 2 0.8% 58.0%
35% 2 0.8% 58.8%
90% 10 4.1% 62.9%
95% 6 2.4% 65.3%
99% 2 0.8% 66.1%
100% 83 33.9% 100.0%

Source: California Law Revision Commission, Question 16(d)(2),
Probate Practice Survey Questionnaire, 1986. N 235,
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TABLE NEED_FOR

IN EXISTYING METHOD OF FIXING ATTORHEY FEE

Should any change be made in the existing California provisions
governing the manner of determining the attorney's fee for services

provided in connection with a decedent's estate?

Response | Number { Percentage
Yes 103 47%
No 116 53%
219 100%

Source: California Law Revision Commission, Question 138(a),

Probate Practice Survey Questionnaire, 1986.

TABLE 0. WUNIFORM FPROBATE CODE SCHEME FOR FIXING FEES

Do you favor [the UPC scheme for fixing of fees of the personal
representative and the fees of the attorney for the personal

representative (UPC § 3-715(21} and 3-721)]1?

Response Kumber Percentage
Yes 57 24%
No 181 _76%
238 100%

Source: California Law Revision Commission, Question 18,

Probate Practice Survey Questionnaire, 1986.
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TABLE P, ADEQUACY OF ST1 STATUTORY FEE FOR SMALL ESTATE

Do you believe the existing statutory fee is inadegquate for estates
of less than $60,0007?

Response Number Percentage

Yes 172 73.5%
No 62 26,5%
234 100%

Source: California Law Revision Commission, Question 18(b),
Probate Practice Survey Questionnaire, 1986.

TABLE REASQ 55 OF EXTSTING STATUTORY FEE FOR
PROBATE OF ESTATE OVER $10 MILLION

Do you believe that the existing statutory fee is excessive for
estates over $10 million?

Reaponse | Number | Percentage

Yes 103 48.6%
No 109 51.4%
212 100%

Source: California Law Revision Commission, Question 18(c},
Probate Practice Survey Questlionnaire, 1986.
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TABLE BR. JTNTERESTED PERSON OBJECTS TO ATTORNEY FEE AT COURT HEARING

Percentage of Estates| Number of Percentage | Cumulative Percentage
Where Interested Attorneys of Attorneys of Attorneys
Person Objects Reporting Reporting Reporting
0% 193 78.8% 78.8%
1% 16 6.5% 85.3%
2% 7 2.9% 38.2%
x 2 0.8% 89.0%
4% 1 0.4% 89.4%
5% 19 7.8% 97.1%
7% 1 0.4% 97.6%
10% 4 1.6% 99.2%
20% 1 0.4% 99,6%
25% 1 0.4% 100.0%

Source:

Probate Price Survey Questionnaire, 1986.

California Law Revision Commisszion, Question 16(d}(3),
N 245,

TABLE §. FEE REDUCED BY COURT BECAUSE OF OBJECTION

Percentage of Eatates| Number of Percentage | Cumulative Percentage
Where Court Reduces | Attorneys | of Attorneys of Attorneys
Fee After ODbjection | Reporting Reporting Reporting
0% 211 86.1% 86,1%
1% 11 4.5% 90.6%
2% 6 2.4% 93.1%
3% 2 0.8% 93.9%
5% 8 3.3% 97.1%
10% 6 2.4% 09.6%
40% 1 0.4% 100.0%

Source;

Probate Practice Survey Questionnaire, 1986.

California Law Revision Commission, Question 16(d){4),

N 245,
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TABLE T. FEE REDUCED BY COURT WHERE RO OBJECTION MADE TO FEE

Percentage of Estates Number of Percentage |Cumulative Percentage
Where Court Reduces Attorneys of Attorneys of Attorneys
Fee Where No Objection| Reporting Reporting Reporting
0% 158 64.5% 64.5%
1% 14 5.7% 70.2%
2% 7 2.9% 73.1%
4% 1 0.4% 73.5%
5% 25 10.2% 83.7%
10% 24 9.8% 93.5%
152 1 0.4% 93.9%
20% 10 4.1% 98.0%
25% 1 0.4% 98.4%
40% 1 0.4% 98.8%
50% 2 0.8% 99.6%
80% 1 0.4% 100.0%

Source: GCalifornia Law Revision Commission, Question 16(d)({5),
Probate Practice Survey Questionnaire, 1984.

N 245,
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ABLE I, INDE

ADMINISTRATION AUTHORITY G D

Percentage of Rumber of Percentage | Cumulative Percentage
Estates Where Attorneys of Attorneys of Attorneys
Authority Granted Reporting Reporting Reporting
100% 162 66.1% 66.1%
99% 9 3.7% 69.8%
98% 1 0.4% 70.2%
95% 20 B8.2% 78.4%
90% 26 10.6% B9.0%
85% 2 0.8% 89.8%
80% 6 2.4% 92.2%
75% 3 1.2% 93.5%
40% 1 0.4% 93.9%
30% 2 0.8% 94.7%
25% 1 0.4% 95.1%
20% 1 0.4% 95.5%
10% 1 0.4% 95.9%
0% 10 4.1% 100.0%

Source; California Law Revision Commission, Question 12(a},
Probate Practice Survey Questionnaire, 1986. N 245.
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TABLE V. REAL, PROPERTY TRANSACTIONS INCLUDED
IN IRUEPENDERT ADMINISTRATION AUTHORITY
Percentage of Kumber of Percentage | Cimulative Percentage
Estates Where Real Attorneys | of Attorneys of Attorneys
Property Authority Reporting Reporting Reporting
Included

100% 117 49.8% 49 .8%

99% 6 2.6% 52.3%

95% 21 8.9% 6l.3%

90% 17 7.2% 68.5%

87% 1 0.4% 68.9%

85% 6 2.6% 71.5%

BO% 8 3.4% 74.9%

75% 4 1.7% 76.6%

70% 4 1.7% 78.3%

60% 2 0,9% 79.1%

50% 11 4.7% 83.8%

40% 1 0.4% 84,3%

0% 1 0.4% 84.7%

25% 2 0.9% 85.5%

20% 2 0.9% 86.4%

10% 5 2.1% 88.5%

5% 3 1,3% 89.8%

2% 1 0.4% 90.2%

1% 3 1.3% 91.5%

0% 20 8.5% 100.0%

Source: California Law Revision Commission, Question 12(b),
Probate Practice Survey Questionnaire, 1986.
the 245 reaspondents to the Questionnaire never request
independent administration authority.

N 235. Ten of
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APPERDIX 2. COMPARISON OF FEES UNDEER FEE SCHEDULES

USED_IN VARIOUS STATES

Note. It is unclear whether Arkansas, Delaware, New Mexico, and
Wyoming subtract liens on estate property to determine the value of the
estate to compute the attorney fee. This Appendix assumes that these
four states use gross value (liens not subtracted). If this assumption
is incorrect for any of these states, the estate value shown will be

incorrect.

"TYPTCAL"™ ESTATE

In order to make a comparison of the fees computed under the fee
schedules useé 1n the various states, the fee in each of the states
using a fee schedule was computed for the case described ©below. The
assumptions concerning this "typical"™ estate are drawn go there are no
extraordinary services, such as a sale of real property.l

Property in decedent's egstate {(nonprobate transfers excluded):

Home - value at date of death $250,000; outstanding balance
on mortgage on home at date of death $125,000.

Stocks and bonds - value at date of death $100,000; $50,000
in U.S. Government bonds; $50,000 in N.Y. Stock Exchange
listed stock).

Motor vehicle - value at date of death $10,000; loan on car

$6,000.
Household goods and furnishings - wvalue at date of death
$10,000.

Savings accounts — value at date of death $5,000.

Decedent's will devised equal shares of the decedent's estate
te the decedent's two children.

1. It is assumed for the purpose of computing the fee that no
additional compensation would be allowed for the sale of stocks and
bonds. In California and most of the other states, additional
compensation is allowed for extracrdinary services, and additional
compensation might be allowed in California for sale of the stocks and
bonds.



The decedent's home 1s distributed (without sale) to the two
children. Stocks and bonds (valued at date of death at
$30,000) are sold during administration of the estate at a
net price of $40,000 ($10,000 in excess of the value at date
of death). For the purposes of this example, it is assumed
that no additional compensation 1s awarded for services in
connection with this sale. The loan on the motor vehicle is
paid off during administration and the motor vehicle 1is
distributed to one child ($10,000) and the househeld goods
and furnishings are distributed to the other child ($10,000).

COMPUTATION OF FEE ON TYPICA], ESTATE

CALTFORNIA

California uses gross value to determine the attorney fee, and does
not subtract liena. Cal. Prob. Code § 901 (commission "based upon the
total amount of the inventory plus gains over appraisal value on sales,
plus receipts, less losses on sales, without reference to encumbrances
or other obligations on property in the estate, if any"); Estate of
Stein, 267 Cal. App. 24 631, 73 Cal. Rptr. 324 (1968).

Value of estate for purpose of computing attorney fee
HOME .ovuvracsssrnassnssnarsanseessass$250,000
Stocks and bonds .....cvivevrnansaassa 100,000
Motor vehicle ...civvvnearvvarnrenaaee 10,000

Household goods and furnishings ...... 10,000
Savings accounts ...cceavrrnrearanenes 5,000
Gain over appraised value on sale ,..,__10,000

TOtALl .uvvvernesvassnarsnssenssss.$385,000

Compytation of attorney fee:

First $15,000 (4%) .ecvvvecnnrenrnoassd 600
Rext $85,000 (3%) .vvvernernaanssnraass 2,550
Remaining $285,000 (2%) ......... vesess 5,700

TOLAL tevveracssaroassnconnnnnans ..$ 8,850

Attorney is entitled to this statutory fee and court is not authorized

to reduce 1t because it results in "excessive" compensaticn.




ARFANSAS

Value of estate for purpose of computing attorney fee

Unclear whether gross or net value used. Fee "based on the total
market value of the real and personal property reportable 1in the
Probate Court.," Ark, Stat. Ann. § 62-2208 (Supp. 1985). "Property
reportable in the Probate Court™ may mean property 1in inventory.
Unclear whether inventory 1lists gross or net value, See id.
§ 62-2301. This illustration assumes Arkansas uses gross value
{same as California), but excludes gain on sales. .... §375.000
Computation of attorney fee:

First $5,000 (5%) vvievravvecennnnaass § 250

Next $20,000 (4%) vvvvvreerrncnsanenns 800

Next $75,000 (3%) .vvivevvecrnassasnase 2,250

Remaining $275,000 (2 3/4%) ......e... _7,563

Total seuvvnerensnessnassnnnesasrs $10,863

Fee schedule does not apply if attorney otherwlse contracts with

personal representative; if court determines schedule to be excessive or
insufficient, it shall allow a fee "commensurate with the wvalue of the
legal services rendered." Ark. Stat. Ann. § 62-2208 (Supp. 1985).
Personal representative may fix fee without prior court approval, "but
the reasonableness of the compensation of any person so employed shall,
on petitien of any interested person, or on petition by the personal
representative, or, on the court's own motion, be reviewed by the

court." Id.

DELAWARE {court rule)

Value of estate for purpose of computing attorney fee:
Computed on "inventory and appralsement {(as reported iIn the

recapitulation of the Inventory)" Del. Ch. Ct. R. 192(b). The
inventory and appraisal shows each 1tem of property "separately
valued at its fair market value as of the date of death." Del.
Code Ann. tit. 12, § 1905 {Supp. 1986). Not clear whether this
means gross or net value. This illustration assumes Delaware uses

gross value (same as California) but excludes gains on sales

$375,000
Computation of attorney fee:
#375,000 (3.2%) ccivnnnenne tbsesraanaans .. $12,000



The $12,000 "represents the maximum amount allowable without petition to

the Court, and that amount 1s not necessarily to be charged in every

case,.

rate

" Del, Ch, Ct. R. 192(c). Gourt can allow fees in addition to
schedule amount. Del. Ch, Ct. R. 192(d).

HAWATI

Value of estate for purpose of computing attorney fee;

Hawail appears to use net value: Rate computed "on the value of
the probate assets , . . as finally determined for federal estate
tax purposes or, if none, for state inheritance tax purposes.”
Hawalii Rev. Stat, § 560:3-719 (1985). Federal egtate tax based on
taxable estate (26 U.5.C. § 2051), determined by deducting debts
and mortgages from gross estate (26 U.3.C. § 2053). Hawaii
repealed its inheritance tax in 1983. 1983 Hawaii Sess. Laws ch,
217, § 10. Hawall also appears to exclude gains on sales. Hawail
Rev, Stat. § 560:3-721 (1985) ("attorney shall not be allowed a fee
based upon the income of the estate"). ... $244,000

Computation of attorney fee:

First $15,000 (4%) .ovvvrreavnorsnans cess  $ 600
Next 85,000 (3%) .vuvvevonnn Cerenaas cesrea 2,550
Remaining $144,000 (2%) ...vveune Cesenaas 2,880

T o ceeses  $6,030

Value of estate for purposes of computing attorney fee:

Iowa wuses gross value, and dces not subtract l1llens on estate
property. Iowa Code Ann. § 633.197 (West 1964) (commission on "the
gross assets of the estate listed in the probate inventory for Iowa
inheritance tax purposes"). This illustration assumes JTowa
excludes gains on sales........ $375,000

Computation of attorney fee:
First $1,000 (6%) .vveerreennarnononsnoa $ 60

Hext $4,000 (4%) vuvvnvennnnnenannns 160
Remaining $370,000 (2%) «.ivvrvnennonvas 7,400
Total ...... Ceveeseesnaensan Ceensan $7,620.



Attorney entitled to "such reasonable fee as may be determined by the
court, for services rendered, but not in excess of the schedule of feeg"
provided by statute., JIowa Cede Ann. § 633.198 (West 1964).

MISSOURI
Value of estate for purposes of computing attorney fee:

Unclear whether gross or net value used. Fee based on "the wvalue
of the perscnal property administered and of the proceeds of all
real property sold.™ Mo. Ann. Stat. § 473.153 (Vernon Supp.
1987). Accord, Estate of Newhart, 622 S.W. 2d 393 (Mo. App. 1981)
(fee calculated on net proceeds of sale of real property where
purchaser assumed mortgage and estate recelved cash for equity).
Question open whether gross or net value used for real property not
sold, and for personal property. This illustration assumes
Missouri uses gross value of personal property and Includes gains

on sales (same as California). Missouri exeludes the home ....

$135,000

Computation of attorney fee:

First $5,000 (5%) veeevennes teeanaas Crennans Cennane ceee $ 250

Next $20,000 (4%) veeerevrseenas Creereaaas Ceressasraens 800

Next $75,000 (3%) ...veveennns feieraees seneanes cesenns . 2,250

Remaining $35,000 (2 3/4%) tuvvuvenrcnanaanss beeenaans vee 963
Total suveesvnasns ceearaae bessraensssraessarnenaes 34,263

Value of estate for purposes of computing attorney fee:

Montana appears to use net value: Computes rate on "the value of
the estate as reported for federal estate tax or state inheritance
tax purposes, whichever is larger." Mont. Code Ann. § 72-3-631
{1985). Federal estate tax based on taxable estate {26 U.S.C.
§ 2051), determined by deducting debts and mortgages from gross
estate (26 U.5.C. § 2053). Montana inheritance tax alsoc based on
net value. Mont. Code Ann. § 72-16-308 (1985). This illustration

assumes Montana excludes gain on sales., Ket value ... $244,000

Computation of attorney fee:

First $40,000 (4.5%) ....cvvavnas tearsans cheeares ceen 1,800
Remaining $204,000 (3%)...vvivnvaneas ceanne teesranees 6,120
TOtﬂ.l a4 ey LR I S B I BB LU R BN B B N ) LI S B A L B B B 7,920



Reasonable compensation not to exceed amount computed above, but
additiocnal compensation may be allowed by court on good cause shown,
"In any dispute concerning fees, the court shall set the fee.” Mont,
Code Ann., § 72-3-634 (1985).

NEW MEXICO

Value of estate for purposes of computing attorney fee;

Fee based on personal property "at its estimated value which shall
come 1Intec hils possession iIn his capacity as personal
representative.” N.M, Stat. Ann. § 45-3-719 (1978). Unclear
whether gross or net value of personal property used. This
illustration assumes New Mexico uses gross value and includes gain
on sales (same as California). The home is excluded. Special
rate for cash or equivalent and U.,S. government bonds
$135,000

Computation of attorney fee;

Savings Accounts and U.8. Government Bonds:

First $5,000 (5%) «vvvervreneans ceveseraareeres $ 250

Remaining $50,000 (1%) ....evvvevncrassossnncns 500
Other estate asmets:

First $3,000 (10%) ....... fetrieseertatraanaens 300

Remaining $77,000 (5%) ...vvvvvenen ereseranaans 3,850

Total ..... Ceasreeseaas Ceerttreesrartsennas vese § 4,900

Statutory fee schedule determines attorney fee "unless the attorneys'
fees are otherwise fixed by the court upon showing proper cause."” N.M,
Stat. Ann. § 45-3-720 (1978).

WYOMING

Value of estate for purpcses of computing attorney fee:

Unclear whether gross or net value 1s used. Fee "is computed on
the basis of the amount of the decedent's probate estate accounted
for" wusing the inventory value. Wyo. Stat. §§ 2-7-803, 2-7-804
(Supp. 1987). Unclear whether inventory lists gress or net
value, See id. § 2-7-404. This illustration assumes Wyoming uses




gross value (same as California). Gains on sales are included.

Id. § 2-7-803(C).  tovvvercnrnnnnans ... $385,000

Computation of attorney fee:

First $1,000 (10%) v.evvvsonannas Ceereanes creenea 100

Next $4,000 (5%) ..vcvuenaes Creeeanaa teeeraes ceen 200

Next $15,000 (3%) .cvvuvevaanan tesanaas ceeraan ces 450

Remaining $365,000 (2%) ....... teteerasreranans s 7,300
Total .cvvnvucnaes sessecrissrnannas cesenasss 8,050
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APPENDIX 3. STATEMENTS FOR OR AGAINST ADOPTING UPC COMPERSATION SCHEME

APPROVE ADOPTING UPC COMPENSATION SCHEME

199 - This would make probate work fit in better with the overall
economics of law practice,

232 ~ Statutory fees do not benefit client when paralegal services are
utilized; only the attorney benefits.

300 - Most non-probate services are subject to private contract between
attorney and client, I see no reascn to continue the antiquated
practice of involving the court in fee determinations if nobody
objects. Indeed there are some extraordinary probate-related services
which should not be placed on public record to support a fee award,
Examples of this may be settling a tax fraud case for a well-known
person who may hot want the accusation to be public; or negotiating a
settlement with somecne c¢laiming to be an 1llegitimate child. The
lawyer is placed in the position of trying to protect the client's
privacy and trylng to justify to a court the amount of the fee, when
the client already approves the fee. If a superb result is obtained as
a result of settlement negotiations, it would be foolhardy for the
client or the lawyer to flaunt the result on the public record to
support the fee., The probate court should be involved only 1f there is
a dispute as to the fee.

305 ~ Corporate fiduciaries provide more services which would ctherwise
be performed by attorney; estate should benefit from decreased attorney
involvement.

306 - We're way off base now. My fee nearly always 1ls based on hourly
basis because I have ongoing business relationships with these people,
who also are friends. Other reasons:
1) Usually I've prepared the will/trust/ whatever & paved the way
for orderly probate.
2) In today's inflationary times, the astatutory fee iz excessive.
We (lawyers) already have a reputation for gouging and I'd like
to turn that around.
3) Monthly bills paid are more appreciated by my bookkeeper than
pay-when—done bills. Also, they're predictable cash-flow-wise.

363 - I feel fees should be subject to agreement of parties. The
system would have to provide a reasonably short time frame for
interested parties to cbject.

Under present provisions there is overcompensation in some estates
and under compensation in others. Fees should be determined as in
other matters by agreement with the client.

388 -~ This would defuse resentment against attorneys, the court system
and probate procedures,



437 - This would cause administration of estates to be charged as are
other legal services; Problems could arise, but the "fixed schedule
syndrome" resented by the public would be eliminated.

442 1) In small estates, we can't handle because fees too low.
2) Court often unreasonable regarding allowable hourly rates for
experienced counsel. Similar problem in conservatorships.
3) Allow charging for paralegal time in extracrdinary fee matters!

450 - Statutory fees are often exorbitant where there 1s a corporate
executor whe does most of the work. Fees for extraordinary services
are often claimed without regard to adequacy or inadequacy of statutory
fees.

473 - My clients are financlally sophisticated and thus the courts
involvement in the executor, trust and attorneys fee determination is
not usually needed or desirable.

538 ~ Makes fees competitive and still subject to approval.

543 - Fee schedule is capricious—-frequently over compensates,

« +» «» 1'm not gure why we don't just let the attorneys charge what
the traffic will bear. That's what we do when a client dies with a
living trust, and there does not appear to be any abuse, Reallzing
"what the traffic will bear”™ isn't going to fly politically, I suppose
the compromise is to fall back on the concept of "reasonable fees." I
would suggest however that the determination of fees be kept out of the
court system to the maximum extent possible . . .

Fersonally, I do very few probates these days. Most of my older
clients have pald me hard cash to avoid the system we claim protects
them. Normally this takes the form of setting up living trusts. It is
amazing how well these trusts work. The creditors get paid. The
attorney gets paid. The helrs get their property. The tax work gets
done, And the miracle of it all--and I have seen this with my own
eyes—it all happens without court supervisiocn. Also, without
complaint teo the legislature. Of course we don't have statutory fees
which might cause criminal lawyers to try teo do an "“occasional trust"
on the gide.

558 - Courts are out-of-touch with what 1t costs to run a law office
and they uniformly view our fee requests with an unnecesgsarily
jaundiced eye. I have no such problems with most of my clients.

561 - Current statutory fee as a % 13 not falr to estate—--too high in
most cases; too low In others (few).

567 — Belleve that level of competition among lawyers would act to
lower prevailing fee for probates if negotiated fees were the norm, and
therefere our business would increase since our firm can compete on
price.

593 — Statutory fee structure is generally high in estate of $100,000
or more if attorney is skilled probate attorney. Very frequently
attorney receives an average of $400-600 per hour for time spent. Size
of egtate is generally not related to work inveolved.

-2-



625 - Because of the alternatives to probate that exist, often the
probate fee 1s Inadequate for the services required to be performed.

699 - It would be fairer and avoid windfalls to attorneys. If a case
justifies a large fee, presumably the attorney will obtain an adequate
fee by demanding such to take the case, as we do in any other
litigation or legal matter.

700 - A large portion of my practice 1s trusts. A primary client
coneideration ig large attorney court costs for probate,

757 - Too many times on smaller estates more time is spent than is
adequately compensated for because of the present fee structure.

766 — I always keep track of my time, and I only charge extraordinary
fees to the extent the statutory fee doesn’'t cover my rates, It's only
fair; while I long for that $10 million probate estate, I always use
living trusts for my wealthy clients; a percentage fee on some estates
is not reasonable. The proposed change provides for services according
to effort expended.

879 - But I believe a review policy should be established with input
from the courts and local bars. Perhaps a larger beginning % (not 4%
of 1st $15,000) should be allowed and a ceiling put on extremely large
estates with room to claim extra fees,

884 - Would eliminate local court prejudice against out of town
attorneys. Also would make it easier on big city firms who comply with
detalls for court while small towns get probates done easily.

914 - I approve hecause this would make fees reasonable in relation to
services performed in probate cases, Jjust as they now are in

non-probate cases.

932 -~ This 1is proper in basic concept. Qur probate courts and
commissicners are excessively involved and inadequately qualified in
many aspects of the work——and most often in matters involving fees and
tax questions.

1014 - time & effert would be rewarded rather than simple gross value,
1025 — The courts are too much involved in the probate process. Where
there is no disagreement among the beneficiaries or creditors, it
should be a summary process.

1027 - Clients should be free to select thelr own attorneys and agree
to a basis for fees. So long as all interested parties have notice,
the court should not be Invelved. Better lawyers should charge more.
1029 -~ A reasonable fee will be more likely to heirs.

1050 - For too often, the statutory scheme is completely unrelated to
the amount of work involved; a percentage based scheme misallocates



cost of providing legal services & unnecessarily cccupies court time
with compensation 1ssues not in dispute,

1056 - Would probably end windfalls on large estates, but would end
losses on small ones.

1057 - Clients in larger estate often require it now. The larger
estates no longer cover the smaller estates and they must now start
paying their own way or more and more attorneys will refuse to handle
them.

1059 - Clients disregard abusive use of your time because there is no
"bill", it's statutory. Small estates run up 2 bill that is never paid
while large estates feel the attorney 1s over compensated.

1063 - Present practice 1n general results in a fee too high for the
nature and extent of services rendered.

1075 — It seems to me toc be a waste of courts time to review and
approve fees when no dispute or objection to fee request, but potential
for abuse.

1050 - I think charging for probate work on a time basls (hourly rate)
is fair and would be preferable to the exlisting schedule.

1094 - On the 1issue of probate attorney fees, I support a change to a
system of having fees a matter of agreement with the fiduclary, subject
to court review. Two Jjustifications I know of for the present
statutory fee aystem are (1) that the amount of attorney effort
reguired corresponds to the appraised wvalue of the assets and {2) that
the attorney will be overpaid in as many estates as he is overpaid. 1In
my experience, the firast justification is not true and the second, if
true, results in some clients subsidizing work done for others. The
fee by agreement system is not without problems, but I bhelieve it would
be an Iimprovement. In view of the tax law changes limiting pass
through deductions on termination of an estate (and to improve probate
attorneys' relations with their partners), it should be clear that fees
can be pald currently if sufficlent estate cash is available. (I
realize that the fee issue is a complex one, and I applaud your efforts
to resolve it.)

1095 - The certainty that current law provides is helpful to attorneys
and clients but inflexible, Most attorneys however are forced to adopt
a "on some you make extra“/"on some you lose your shirt" attitude
because the fee iz mnot necessarily related te the actual work
required. Also, the recent display of arbitrariness by our local court
on the subject of extraordinary fees shows how the current system can
jeopardize one's livelihood.

1103 - It would bring probate practice under the falrer guldeline of
time involved in accomplishing the desired result. Most estates would
wind up paying less in fees.




1136 -~ A well planned estate should only be liable for the time zand
effort to wind it up. But a "deferred maintenance" estate ought to ray
now for what it didn't pay then, without the attorney footing the bill.

OPPOSE ADOPTING UPC COMPENSATION SCHEME

11 - (1) Waiting until the end to handle disputes allows too much
disgruntled beneficlary leverage: Delay, Extra GCourt Hearings.

(2} Many probate Judges lack experience (or the time to become
informed) in technical matters, e.g., tax, and make fast, rule-of-thumb
decisions on fees.

109 — I have heard no objection to the current procedures which provide
a system of judiclal review and approval.
[Fote - this lawyer won't do estates of less than $60,000.)

193 - This can be done now at final account if so desired.

241 - The present system works well -- it saves accounting time and fee
negotiations,

251 - This would lead to blatant abuses,

253 - Fees may be based on agreement rather than a statutory percentage
but should still be approved by the court to protect all parties
concerned.

294 - The fees for small estates—-less than $1,000,000--I belleve are
roughly fair and reasonable., Why fix something that isn't broken.

307 - It creates another area of possible dispute. For better or for
worse the statutory fee provides some guidance and certainty.

339 - Law persons have no rational conception of the complexity of
modern day probate proceedings.

356 - The current system works reasonably well except In small
estates. Many cases run the risk of no supervision and others would be
subject to malcontents under the proposal. Why should the executor run
such risks?

358 - The heirs, legatees & devisees are also interested in the fees.
Being subjected to the personal desires of the personal representative
and the attorney would leave the beneficlaries at the monetary whim of
the personal representative & the attorney.

367 - For 30 years I have accepted all probate matters even if the fee
was §$2,000 or less before §630 became $60,000. The correlation of
values of work performed and statutory fee schedule 1s satisfactory and
fair.

A86 - Cost of administration would increase dramatically, especially
for modest estates. Consumer would be ill served by change.




392 - Statutory fee is of substantial benefit to smaller estates, where
extraordinary fees normally are not recoverable and attorneys hourly
rates for time expended often exceed recoverable fee.

400 — The existing fee schedule helps compensates for many services to
older people (particularly, in planning their wills, bank accounts,
powers of attorney, etc.) for which an attorney cannot charge adeguate
fees. Probate fees are vital to help maintain an expensive law office
for the good of the public we serve.

408 - I have lived & worked under the rule in N.Y. I was so thankful
California did not have it since the Bar Associations "suggest" a
schedule & people are afraid to challenge it.

432 - Judges have no ldea of how expensive it is to practice.

434 - However, client/public need to educated to the fact that fee for
ordinary services 1s negotiable.

436 — Without court supervision in my opinion there would bhe an abuse
of the fee charged, because of lack of knowledge on hoth the attocrney
and the inexperienced personal representative exzcept for the probate
specialist.

448 - The statutory fee sachedule Lkeeps attorneys & executors from
depleting an estate by excessive fees; to the extent the statutory fee
is inadequate extraordinarily compensation is available (although
courts are increasingly reluctant to grant it).

457 - Present system works, Many would charge more than statutory
fee. Most judges reduce fees because they never worked in private
practice before going on the bench.

463 -~ Better to have third party {(Judge) objective views on
extraordinary fees,

466 — It is already possible for personal representative [to contract]
for a less than statutory fee. Above scheme could lead to overreaching
by attcrneys.

467 — Statutory fees are important safeguards for the client since they
set a maximum rate. There 13 no prohibition against reducing the
statutory fee & many attorneys do =so., To remove the celling on fees
would be harmful.

493 - I belleve a significant number of clients would be harmed by
unethical attorneys. The current system desplte its problems provides
that the attorney does not get compensation untll the estate is closed
and the work done.

535 — Fees are presently fair and easily understood by the client and

attorney. This change would cause confusion and distrust on the part
of clients and heirs.




560 - Most clients do not understand the complexity of probate and the
amount of time it takes.

574 -~ Present system works. Do not have to spend a lot of time
negotiating fees. All know where they stand in the beginning.

581 - Statutory fee is preferable in that otherwise a fee agreement
must be reached at outset and that is a difficult (emotional) time for
the family to consider such.

588 - Probate proceedings come at a difficult time for many families,
Not having to negotlate a fee at that time is one less hurden we place
on them. Clients do not understand probate or the ancillary services
(transfers, tax plamming, etc.) and will be unhappy with results if
"price shopping" becomes prevalent.

599 - We generally lose money on the smaller estate that is less ahble
to pay the full hourly. However, we break even on the larger estates
to offset the losses on the smaller estate. An hourly rate would shift
fees to the smaller estates,

619 - Adoption would set in motion a search for cut-rate fees and
probably services not well rendered.

632 — Probate is often a matter a person gets involved in once 1in a
lifetime. They don't know what is a reasonable fee—-the scheme above
leave room for over reaching.

651 - First paragraph 1is appropriate tc¢ limit high walue simple
estates, but explanation paragraph muddles utllity to non-exec. heirs
who must then retain private counsel to audit executors. Breeds
litigation.

655 -~ May be difficult to obtain refunds; need definition of "other
specialized agent or assistant®.

666 -~ Control by court or disinterested arbiter is essential to
fairness to all concerned. Recent legislation giving trust companies
"free rein"” demonstrates how unfair such legislation can be. GClients
have no basls of knowledge on such matters.

668 - Creates undue strain in attorney—client relationship.

669 - Such a revigion would (1) create uncertainty, resulting in the
increased 1likelihood of 1litigation, and (2) would be practically
unworkable since many probate judges, with little or no experience,
would rely on the repealed statutory fees as a standard.

680 - I think clients are comfortable with the concept of court
supervision and approval cof compensation.

682 - If fiduciary 1s to determine attorney's fee, fiduciary, not
attorney, should bear responsibility for the apprepriateness of the




fee. Best policy is current policy because it avoids overreaching and
additional litigation over fees,.

686 — Virtually every matter we are aware of 1n states with that type
of provision generates larger fees than under our current system, as
well as a dispute over the fees, The change would benefit no one.

691 — This would preclude effective representation of smaller estates.

703 — Clients are better off with a standard hecause the public
perception of us is that we charge too much, and it keeps people from
planning when they should. Also, it protects lawyers like me who are
shy about money. The standard can be worked against in many ways.

709 - The statutory fees, which are lower than fees charged by lawyers
in many states back East, are reascnable and avold questions,

719 - In some estates you are overcompensated (using the statutory fee
schedule), but this allows you to do a quality job for the small estate
where you will never be fully compensated for your time.

745 - Seems to open the door to abuses and to create uncertainty.
Survivors should net be forced to shop around for prices.

761 — I think the current fee structure is reasonable overall,

763 -~ Generally, the statutory fee schedule works well. I am afraid
that wunsophisticated executors might be taken advantage of with its
absence.

768 — Personal representatives and heirs generally have no idea what an
adequate fee should be. Some would err toc high, some too low.

771 - I am tired of the prejudice agalnst paying my fee from both the
courts and the clients. The courts feel it's absolutely necessary to
reduce extraordinary fees. In some difficult estates due to the time
involved and the risk of getting no benefit to the eatate and thus
disapproval of your fee, the cases are essentially becoming contingency
cases with no contingency benefit,

788 - Statutory schedule is fair. Protects widows from gouging. Also
prevents a leot of potential disputes over nothing.

790 - California has about the fastest probate and lowest fees in the
U.S5.--but this is better than having a Court or Arbitration Committee
second-guessing you with no guidelines.

805 - Great if representing personal representative, Lose the
available forum for objection to fees 1f an interested forum. Many
would not object 1f affirmative action required.

831 - The current scheme is generally quite fair to all parties, even

though the popular perception is that it is not. The proposal could be
substantlally unfair to any of the parties in a great many cases.




847 - Subject to sbuse and excessive charges.

853 - The existing fee schedule is appropriate and removes contention
over these issues and the potentlial for overreaching.

869 - To prevent overreaching; sharp practices; and increased fee
disputes.

880 - Existing provislons are fair and reasonable.

885 - The present system works very well. The proposal would create
disputes.

887 - (1) Attorney could look forward to objections to fees (even if
the fees were reasonable) by disgruntled heir; (2) representative and
attorney could set too high a fee-—possibly of abuse.

890 -~ I believe the suggested language invites 1litigation whether
merited or not. I would rather have court approval,

922 - The court should set the fee to protect the unsophisticated
beneficiary. The statutory fee works——but even if it were repealed,
the court should still have the power to review fees in all cases.

967 — I am happy with the existing system.

581 -~ (1) The above language contains HO STANDARDS: What measure for
an acceptable contract? Value of estate? What if negative?

(2) Deoes not follow the will contest views of shifting liability
for unfounded cbjection to objector,

988 - Few clients have any understanding cof an "appropriate” fee,
Guidelines and court supervision provide wvaluable services-—-too many
elderly widows, etc. would be susceptible to overcharge with few actual
objections.

990 — Too much time wasted fighting over fees.

1006 - Lead to collusion between attorney & representative., Present
system works great - Leave it alone. Prohate proceedings would never
end.

1015 - Califernia statutory fee is "fair" when judged by comparison to
other jurisdictions. System minimizes fee disputes; better for client
& lawyer.

1016 -~ I am getting old - I resent change - I think the old system
works well - Present system minimizes controversy.

1017 - Both attorney and client are better off with certainty cof fixed
fee,

1018 - The fized fee schedule, although low, is of benefit to both
attorney and client.



1023 -~ Belleve it should be subject to court approval,
1024 - Too much trouble, and too much oppertunity for dissension.

1028 -~ The statutory fee 3schedule 1s falr and provides a readily
determined fee for probate services. HNegotiation between the personal
representative and attorney would encourage extenslve fee shopping and
encourage mninimom work or services to be performed by cut rate
attorneys,

1030 - Contemplates excessive concern in negotiation of fee with client
particularly in area with few guidelines - Standardization of fees
recommended in probate cases (still).

1031 - Unsuperviged fees would be detrimental to beneficiaries and
would result in more litigatlion regarding fees.

1034 -~ The statutory fee is probably necessary to get most estates
closed. Those of us fortunate enough to handle large estates can
afford to be generous; but if you try to provide all necessary services
including tax planning in smaller estates you probably will lose your
shirt. I'm cynical encugh to bellieve that to allow most attorneys to
set thelr own fees (even though that is what I do) will be
disadvantages to most esgtates.

1035 - I think 75% of clients would require court review & would induce
"shopping" & improper advertising.

I would strongly object to the proposal relating to changing the

fees to a review process. The present system allows for adjustment of
the statutory fees and commission which 1s sufficient protection in my
view. I think adoption of the proposal would just promete rabid
competition by some offices, with helrs going from office to cffice to
check out the lowest bids.
I do think there should be a minimum fee and commission allowed for
estates under $15,000.00. I have handled estates where there has been
real property of a value of $500.00 or §1,000.00 or $2,0DO.DO or
$3,000.00, and obviously 4% of these values does not begin to pay for
the work. Fortunately the courts have been generous iIin allowing
extraordinary fees, but I would suggest a minimum of $250.00 to $300.00.
What can happen in relation to fee allowances can be 1llustrated by
what happened in our county a few years ago, Attorneys had normally
been asking for $500.00 extraordinary fees for preparing federal estate
tax returns. A couple of judges took the position that the work wasn't
worth more than $250.00. So we and perhaps quite a few other attorneys
just quit doing them and the judges never sald a word about payment of
$750.00 to accountants.

1038 - The outlined scheme will further put the profession in disrepute
- the present statutory plan is generally fair and certain,

1052 — Present system 1s more fair and acceptable to unscphisticated
persons who are representatives or heirs of estate.

-10-



1054 - The present fee schedule is fair, reasonable, and has been
proven workable. It is an upper 1limit as well as a lower limit, and
everyone knows in advance what the fee will be.

1055 - I favor a statutory fee even though it's sometimes too low and
sometimes too high. Without it more atterney and court time is spent
fixing fees than handling the clients problems,

1060 — Clients seem to accept the fees if the code sets them, I feel
they might start complaining if we set ocur own,

1064 - As 1t now 1is, the ordinary fee 18 ascertainable by an
independent standard (fee schedule). CGClients are suspiclous enough of
attorneys and would not trust an hourly or cther rate where they would
have no way to check the time actually expended.

Some probate judges are unaware of the cost of law practice when
it comes to awarding fees., One judge I have appeared before does not
glve more than $85.00 per hour for extraordinary services and another
gives $100. This is regardless of the quality of the work performed,
the skills of the attorney performing it, and the generzl overhead we
encounter. Under no circumstances would I want to make our fees
completely discretionary with the court as I find scme judges to be
arbitrary.

Except on probate matters where I use the statutory fee as a
guideline, my legal fees for estate planning and the like are on a
fixed-fee hasis so the client knows in advance what something will
cost, This is set befere 1 charge any fees at all, and i1f the
prospective client objects, he can go elsewhere at no cost. That way I
gseldom have any complaints after the work 1s performed. If the fee in
probate were reduced to an hourly rate, it would be impossible to set
even an approximate fee since each estate 1s quite different. I see no
benefit to the public by eliminating the statutory fee for work
actually performed in probate. I think it would cause a decline in
gervices and an increase In complaints. I am not even 8Sure Jjudges
would want this responsibility to set fees because they may get
complaints from both sides even if they attempted to be fair.

1065 - Too many unaware persons could be overcharged. The current
percentage method 1s easy for the cllent to understand. There can be
no disputes as to how long 1t took to complete task {l.e. Too many
hours expended).

1067 - The ©beneficliaries are at a severe disadvantage in fee
negotiation and without any guideline such as a statutory fee schedule
for either the personal representative or the attorney may foster
collusion hetween personal representative and attorney.

1068 — Statutory fee avoids fee shopping.

1069 - Too radical a change. Fee ccould be agreed upon but should not
be pald until court approves with a showing of work performed and all
other factors shown in #16 above.

1070 - I believe it will give rise to abuses and excessive atterneys
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fees.

1072 - Would lead to fee disputes, collection problem, quality of
services, increase costs, possibly higher fees.

1073 - HNote: The above appears to allow a court to review fees; it
does not, by itself, allow fees to be fixed & set as provided by the
following: 1) At time of death, the prospective client is often an
helr/legatee, & not in position to bargain.
2) At ocutset, some estates appear simple & are complex
and vice versa, so hard to tell.
3) Estates almost always involved lots of problems that
require work that must be done to transfer property —
and if done on a "time” basis, cost of probate would

increase.
4) Lots more time would go into recording time & litigating
fees.
1076 - To change present fee procedure would create too many fee

arguments and would increase distrust of executors and beneficiaries
and result in litigation.

1079 — I do not think personal representative as a general rule have
the experience or knowledge to know what the fee should be, and would
be subject to potential problems of paying too much, particularly to
financial planners, etc. This in turn could potentially lead to the
courts having to oversee such matters in retrospect to determine the
reasonableness of what the personal representative did. In addition,
in probates where there are wunfriendly or hostile beneficlaries, this
would allow them to question and complain about the decisions made by
the representative. I think most personal representatives have enocugh
things to do and matters to handle without also adding the extra burden
of negotiating professional fees and having to justify their decisions.

In any event, an experienced personal representative has the
ability to negotlate the fees downward under the current probate
scheme, They just can't have the ability to adjust the fees upward., I
have never seen the court disallow a fee lower than the statutory fee,
but I have seen the court (in cases other than my own)} disallow fees
which are teoo high. I think this is an important safeguard for both
the personal representative and the beneficiarles to have court
gsupervision of fee matters.

1082 - The fees we collect, speclally in small estates of under
$150,000 just cover our services, so we are doing okay--not great but
okay. I think the above paragraph would result in a traumatic increase
in fees in small estates.

1083 - Fee schedule reduces arguments with clients.

1084 - I believe the present situation works out very well in most
situations. I don't think we can expect perfection.

1085 - Although fees are normally a matter of contract, I believe when
we are dealing with an estate and the rights of beneficiaries, the
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court should decide fees in the first instance and fees should be
governed by an objective standard.

1096 — The present law giving court approval is preferred except the
schedule for estates under $100,000 1s generally 1inadequate to
compensate the attorney for his overhead and professional time.

1097 - Clients are more likely to accept a statutory fee. The proposed
provision would lead to litigation, fee-cutting, and diffieculty in
attorney-client relations. Client would be at unfair disadvantage due
to ignorance In negotiating a fee agreement for the handiing of the
probate.

1108 - I would not be able to meet my overhead 1f the clients could
dictate the amount of the fees. I would probably go out of business.

1133 - Statutory fees are uniform and understood clearly by client. I
have no client complajints for statutory fees.

1134 -~ Fees should be approved by the ecourt. I have =een fees in
conservatorshlps that never were court approved and were determined
excessive.

1135 - Too great a chance of expleoitation of unsophisticated
heirs/personal representatives. All attorneys are not equally good in
doing probate so fee should not be basis of selection.

1137 - Fees invariably equal time invested in case. I would do probate
for a single heir otherwise, on a contingency (higher) basis.

REITHER APPROVE NOR DISAPPROVE

482 - I don't knew - but I think I can predict the result. We will
then do all probate work on an hourly basis, Some big estates will pay
considerably less. Most small estates (100,000.00 or 1less) will pay
mere.

OTHER COMMENTS

Anon — I believe that Iin many cases the sgtatutory fee produces an
excessive attorney fee. Often, a large estate with few beneficiaries
and primarily liquid assets results in a windfall.

I believe the attorney's fee should be primarily based on time,
with welght given to complexity of the estate and efficiency and
qualifications of counsel. In short, why shouldn't probate fees for
attorneys be determined in the same way as other fees.

Eecause, however, of the potential unreliability of many

executors, the attorney's fee and the hasis of the fee should be set
forth in the Petition for Final Distribution. The executer, an heir or

~13~




the court could object. Te prevent excessive complaints by
unsophisticated heirs, the Judicial Council should provide guidelines,

J. H. Perkins - did not return gquestionnaire - Attorneys for personal
representatives are frequently not sufficiently qualified to prepare
court accountings for trusts and estates. As a result, they often have
the personal representative hire accounting assistance. The accountant
is then paid from the estate and the attorney cocllects the statutory
commissions without having to perform the work on the accounting.
Unless they are outrageously high, the accountant's fees are routinely
allowed by Probate Courts under the provisions of Section 902.

I believe the Law Revision Commission should consider an amendment
to Section 910 to permit extraordinary compensation to attorneys for
preparation of court accountings. Such a provision would provide
uniformity in the manner in which estates are charged for such services.
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Extract from Ross & Swink, California Practice Guide
Probate--The Ritter Group, Rev. #1 1987, pages 1-68 through 1-70

SAMPLE EMPLOYMENT AGREEMENT
- {Probate)

assvasresesaraarassnse 1900

Mr. John Smith
123 Main Street
Los Angeles, CA 50071

Re: Estate of Robert Smith, Deceased

Dear John:

This letter seta forth our understanding regarding the
employment of this law firm to represent you in your capacity
as Executor for the EBtat® 0f .....icciuivnarsssnarasasensearse
A more detailed Letter of Instructions advising you of the
various steps necessary to administer your brother's estate
will be forthcoming shortly. The primary purpose of this
lettar is to formalize our agresment to serve as your counsel.

1, gGeneral Responsibilities: You have requested us, and
we have agreed, to represant you in your capacity as Executor
under the will of your deceased [relationship to decedent]
feessssiactreranasrnrasanssanacrasas Dur legal services to you
will include assisting you in probating ......cvvssrnnenannrons,
will, warshaling the sstate's assets, paying the estate's
debts == including, subject to Paragraph 2, below, Federal
and California estate taxes and applicable California and
Federal income taxes -- and making final distribution of the
‘net asBets OF .. a v ciiiirstaratanarsssnrarennas'S egtate to
the beneficiaries named under his will,

2. Taxes. As we have discussed, in addition to death
tax liability, an estate is a separate income-tax paying entity
and must customarily pay income taxes to both the State of
California and the United States.

Income Tax Returns: The responsibility for preparing
all such income tax returns, their timely filing and the timely
payment of all income taxes due, will be yours. We suggest
that you consult with a certified accountant gqualified in the
preparation of fiduciary income tax returns to aesist you with
these matters, We will, however, consult with you and, if you
50 choose, with your accountant in connecticn with various
slections that must be made regarding the estate's income tax
returns {including, for example, the selecticon of an appropriate
fiscal year for the estate).

Rev. ¥11887 1-67



Mr. John Smith
enenscssnenay 19 40

Page Two

Estate Tax Returnsg: We will be responsible for
preparing and filing the United States Estate Tax Return
{(Form 70€) and the California Estate Tax Return {Form.ET-1}.
Of couree, we will need your assistance in collecting the data
necessary to properly prepare these Rsturna. (This subject
will be addressed at greater length in the Letter of Ihstruc-
tione referred tc above.|

3. Excluded Matters {Property Disputes): As we have dis-

CUSBEA, v.vievvrnrstasansnasansn--'5 surviving spouse hae
asserted that certaln bank accounts held bY «icierinriercrenearers
in his/her name "for the benefit Of" .....ceciecnrnanasisrnsarany
4tateresasanantennsasanansy Are in fact community property pass-
ing into the trust for the benefit of ..... Sreaerraraernasrerann
created by her deceased husband's will. You and others dispute
this contention and, therefore, at some point in the proceedings
it will be necessary for the court to determine this issue. If
we were to represent you individually in connection with this
matter, it would put us in a conflict of interest position with

respect to the eastate. RAccordingly, we have recommended and you
have agreed to hire independent counsel to represent you in
connection with this matter., We have also advised you, and you
have indicated your understanding, that as Executor you must
remain impartial with respect to the litigation of this issue.

.

4. Attorneys' Feesg and Executor's Commissions: Both your
compengation for serving as Executor and our compensation for

serving as probate counsel will be set by the court toward the
and of the administration ¢f the estate. This is explained in
greater detail in our Letter of Instructions to you; however, it
4is appropriate to reiterate here that the California Probate Code

sets forth a statutory fee echedule for the computation of compen=-

sation payable to estate representatives and to attorneys in
connection with "ordinary services® rendered during estate
administration. That fee schedule, based on the size of the
satate probated, is as follows: '

44 on the first $15,000
3 on the next $85,000
2% on the next $900,000
1t on the next $9,000,000
172% on the next $15,000,000

a "reasonakle” fee on the excess over 325,000,000

1-68 Rev.#11887
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Paga Three

*Extraordinary Services: In addition, the Probate
Code empowers the court to authorize payment of “"extraordinary”
commiseions to the personal representative and "extragrdinary”
fees to the estate’'s attorneys for "extraordinary services”
rendered to the eatate. These services include, by way of
sxample only, sales of real property, preparation of the
Faderal Eatate Tax Return, and estate litigation. OQur feea
for extracrdinary services are based primarily upon our hourly
rates from time-to-time prevailing, taking into account the size
and complexity of the matter at iseue, the results achieved and
the benefit ultimately conferred upon the eatate. Our hourly
rategs vary from $150-200 per hour for partners, $90-140 for
associates, and $40-75 for paralegals. (A schedule of miecella-
neous expected disbursements {filing fees, copying charges, and
the llke} is also enclosed with this letter for your reference.}
We will periodically consult with you regarding the probable
fees to bes incurred as matters calling for such “extracrdinary
services" arige. Of coursa, all extraprdinary fees must ulti-
mately be approved by the court after a noticed hearing.

Independent Responsibility for Monprobate-Related
Services: Quite apart from the legal services rendered in
connection with administration of the probate estate, certain
legal services may alsc be rendered on behalf of persons in
an estate; and these fees -- to the extent they are not services
on bshalf of the prcbate estate -- may be incurred by those
persons ilndividually. That is the case here in connection with
the s.rcavrsasorasascssscnnenananacsnss Which you and [deceased]
owned as joint tenants. As you know, clearing title to this
property is not handled ag part of the probate adminigtration
process and, therefore, the legal fees for these services are
not subject to court approval. Qur fees for preparing and filing
the appropriate documentation to transfer record title into your
nams will be approximately $......: this charge will be billed
to you and borne by you perscnally and not by the estate. With
this excepticn, however, all fees charged by this firm in
Tepreeenting you as Executor for the estate will be paid from
the aesete subject to probate and, Aas stated, only after court

approval.
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Paga Four

1f you have any guestions about the proposed engagement,
pleazgpe don't hesitate to call. In addition, you may wish
to have this agreement reviewed by an independent lawyer of
your choosing.

I1f you agree to the matters set forth in this letter,
please gign and return the enclosed copy. The original is
for your- file and permanent reference. We appreclate the
confidence and trust you have shown in our firm and logk
forward with you to the prompt and cost-efficient administra-
*lon of [the deceased's] estate,

Sincerely,

rild

Bingham V. Deering
for Deering, Mapleton & Chaney

The Foregoing is Agreed to.

Dated:

John Smith, as Executor under
the Will of Robert Smith, and
individually

BVYD:ivk

1-70 Aev.#1 1957




APPENDIX 5. EXTRACT FROM STEIN STUDY
(COMPENSATING ATTORNEY WHO SERVES AS PERSONAL REPRESENTATIVE)

Extract from Stein & Fierstein, The Roll of the Attorney in
Estate Administration, 68 Minn, L. Rev. 1107, 1163-1172 (1984)

1984) THE ESTATE ADMINISTRATION ATTORNEY 1163

VL. THE ATTORNEY AS PERSONAL REPRESENTATIVE

The attorney for an estate performs such a wide range of
services that generalization is difficult.2¢ In fact, an attormey

84, See supra Section V.

1164 MINNESOTA LAW REVIEW [Vol. 68:1107

may frequently perforrn some services that do not, strictly
speaking, represent work of a legal nature, such as operating a
business or making investments. More prosaically, the attor-
ney may personally have to inventory the decedent’s property
and pay creditors. Although these tasks are technically the re-
sponsibility of the estate’s personal representative, the attor-
ney as a matter of convenience or necessity may personally
perform such tasks for the estate.

In some estate administrations, the attorney will formally
assume responsibility for nonlegal tasks by officially serving as
the personal representative of the estate. This arrangement is
usually more efficient than the ordinary division of labor be-
tween a lay or corporate personal representative and the es-
tate’s attorney because an attorney also acting as sole personal
representative will presumably have both authority to act and
technical knowledge of the legal requirements. Potential com-
munication difficulties are obviated. The attorney-representa-
tive is in a position to act quickly because it is unnecessary to
wait for a lay representative to be informed and to participate,

An attorney serving as personal representative does, how-
ever, have some disadvantages. Although there will be no com-
munication problems between attorney and representative, the
problems of communication with other interested parties re-

‘main. The process of keeping numerous beneficiaries informed
may be time.consuming, yet it requires little technical exper-
tise and thus may be better left to a lay representative. Other
tasks that personal representatives must perform fall into this
same category. '

A personal representative is entitled to a fee or commission
for services to the estate. A personal representative who is also
a beneficiary may waive the commission—either as a favor to
other familial beneficiaries or, because such commissions are
taxable income, to receive the amount as a nonincome-taxable
inheritance, _

Attorneys receive a fee for their legal services to the estate.
Should an attorney serving as personal representative also re-
ceive additional fees for services as representative?

. A survey of prominent estate administration attorneys
throughout the United States conducted by the American Col-
lege of Probate Counsel revealed that knowledgeable aitorneys
disagree about the propriety of attorneys serving as fiducia-
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ries.85 The survey asked whether it is appropriate for an attor-
ney to serve as coexecutor or cotrustee with a corporate
representative. Of the forty-five attorneys who expressed an
opinion, seven had no hesitancy about serving, nine would re-
fuse to serve in any case, and twenty-nine generally had nega-
tive feelings about serving except in extraordinary situations.
Of the fifty-one attorneys surveyed, twenty-two had in fact
served &s a coexecutor or a cotrusteess

The estate attorney’s conscience will of course influence
the decision whether to serve as a personal representative,
Equally important, however, may be whether state law permits
the attorney-personal representative to be compensated sepa-
rately for both services. The study states have adopted various
‘positions on this issue through both statutory and case law.

California, by statute, sets personal representatives’ fees as
a percentage of the estate?” and also sets attorneys’ fees at the
same percentage.8® Although no statute prohibits an attorney
from being compensated in both capacities, California case law
establishes the general rule that an attorney-personal represen-
tative is not entitled to a fee for legal services unless the dece-
dent’s will names a practicing attorney as executor and
specifically provides for compensation in both capacities.s®

Texas sets representatives’ 3 but not attorneys’s! fees by
statute. Although neither Texas statutory law nor case law pro-
hibits an attorney from acting and receiving fees in both capaci-
ties for the same estate2 Texas case law suggests that a
“better practice” is for the order appointing the attorney as per-
sonal representative {o specify that the heirs have consented to
both the attorney’s dual appointment and payment of reason-
able attorneys’ fees in addition to the statutory representatives’
fees 92

On the other hand, attorneys in Florida, Maryland, and

85. Reichert, Attorney Serving as Co-Executor ar Co-Trustee with a Bank,
4 Pros. NoTtes, No. 4, Summer 1978, at 19, 20.

86. Id. at 19

87. CaL. Prob. Cone § 901 (West 1981).

88. Id. §910.

B89, See, e.g., In re Estate of Thompson, 50 Cal. 2d 613 61415, 328 P.2d 1, 2-3
{1938).

80. TexX. Pros. CopE ARN. §§ 24i(a), 242 (Vernon 1980).

81. Id. Section 242 states simply that personal representatives are entitled
to reimbursement for “ail reasonable attorney’'s fees, necessarily incurred in
connection with the proceedings and management of such estate, on satisfac-
tery proof to the court.™ Jfd. § 242,

92 See, e.g, Burton v. Bean, 549 5.W.2d 48, 30-51 (Tex. Civ. App. 1977).

93. Id. at 51-52
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Massachusetts are clearly authorized to serve in both capaci-
ties ‘and to collect reasonable fees for each. In Florida, such
dual fees are specifically authorized by statute.®d The Mary-
land Probate Code, at the comment to section 7-602, states that
attorneys may act in both capacities and collect reasonable fees
for each,’s with the supervision of the court and the provisions
of Canon 12 of the ABA Code of Professional Ethics protecting
the estate from unreasonable fees.®¢ Massachusetts case law
- apparently authorizes the attorney serving as personal repre-
sentative to receive reasonable fees for services in both capaci-
ties.?? Indeed, the former minimum fee schedule of the
Massachusetts Bar Association explicitly authorized the attor-
ney to collect fees in both capacities®8—despite the potential
_conflict of interest, beneficiaries are deemed to be adequately
protected by the safeguard that the court must review and ap-
prove attorneys' fees.?s _

A Statement of Principles Regarding Probate Practices and
Expenses, promulgated by the ABA, addresses the issue of at-
torneys’ fees in the probate area in some detail.100 The state-
ment specifies that attorneys who serve as sole personal
representatives are entitled to compensation in both capacities
and attorneys performing part or all of the normal duties of the
personal representative should receive increased compensation
for the additicnal work.101

Given the divergence of opinion as to the propriety of the

94, Fra StaTt. Ann. §733.617(3) (West Supp. 1983); see In re Estate of
Meicher, 319 So. 2d 182 (Fla. Dist. Ci. App. 1973) (attorney appealed the fee
award; court upheld lower count’s determination of ‘reasonable fees”).

85, Mb. EsT. & TrusTs CODE AnN. § 7-602 {1974) (comment).

96. Id. The comment states:

This Section is not intended to limit an atterney from acting both as a

personal representative or copersonal representative as well as an at-

torney. It is expected that if an atlorney is named as a personal repre-
sentative or copersonal representative, he may well perform some if
not all of the legal services which need to be rendered for the benefit of

the estate during the course of administration. How. or whether, he

renders services to the estate in two capacities is immaterial since his

request for and acceptance of compensation for services in either or
both capacities must be determined in accordance with the provision of

Canon 12 of the Code of Professional Ethics of the American Bar

Association.

Id.

97. First National Bank v. Brink, 372 Mass. 257, 264-65, 361 N.E.2d 406, 410-11
(1977); Lembo v. Casaly, 5 Mass. App. Ct. 240, 244 361 N.E.2d 1314, 1317 (1877).
98, See Proposed Minimum Fee Schedule, 31 Mass. L.Q. 161, 18T (1966}.

89. See Mass. Awn. Laws ch. 215, § 39A (Michie/Law Co-op. 1974).

100. Sratement of Principles Regarding Probate Practices and Expenses, B
REeaL Prop., ProB. & Tr. J. 293 {1973) jhereinafter cited as ABA Statement|.
101, Id. &t 206,
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estate’s attorney also serving as a personal representative, it is
perhaps surprising that attorneys serve as representatives as
frequently as they do. An attorney served as personal repre-
sentative, either alone or as co-representative, in §% of Florida
estates, 149 of Maryland estates, and 129 of Massachusetts es-
tates (Table 6.1). By contrast, an attorney served as personal
representative in only 2% of Texas estates and in less than 1%
of California estates (Table 6.1).
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TABLE 6.1
. Type of Representative by Testacy**
Al .
Estates Testate
Zo %
California
Individual*** 93.0 90.3
Corporate*** 53 T4
Individual and Corporate*** 1.7 23
Lawyer 0.5 0.7
Lawyer and Corporate . .
Florida
Individual 81l 85.0
Corporate T4 8.6
Individual and Corparate 43 55
Lawyer 6.7 T4
Lawyer and Corporate 13 18
Maryland
Individual 916 95.4
Corporate 15 28
Individual and Corporate 0.9 22
Lawyer 132 18.1
Lawyer and Corporate 0.5 0.9
Massachusetts
Individual 819 96.7
. Corporate 15 23
Individual and Corporate 0.6 11
Lawyer 115 173
Lawyer and Corporate 01 0.2
Texas
Individual 1.6 831
Corporate 54 59
Individual and Corporate 0.8 Lo
Lawyer 1.5 11
Lawyer and Corporate . -

* No information is available in these categories.

(%)

(1077)
(1080}
($40)

(441)

{1208)
{1208)
{1033)
(1034)
(1115)

(1054)

**Estates in which the character of the representative could not be determined

and estates in which no representative was appointed are excluded.

***Individual, Corporate, and Individual and Corporate categories sum 100% in

each state,
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This divergence among the states is significant. Naturally
enough, a correlation exists between the number of attorneys
serving as personal representatives and the law and practices
in each state regarding dual fees. In California and Texas, the
two states with lower percentages of attorneys acting in both
capacities, case law puts obstacles in the paths of attorneys re-
questing compensation for serving in both capacities. In con-
trast, the percentage of attorneys acting in both capacities is
greater when there are no limitations on receiving fees for both
services, as in Massachusetts, Florida, and Maryland. It is diffi-
cult to determine which is the original cause and which the ef-
fect, but certainly the decisions against dual fees discourage
attorneys from acting in both 'capacities,

The prevalence of attorney-representatives in some states
may further be explained by variables idiosyncratic to each
state. For example, the high number of retirees in Florida may
lead to numerous decedents dying without relatives living in
the state. As a result, both testators and their out-of-state heirs
may find it convenient to name the attorney as personal
representative.

The effect of other factors common to estates in all of the
study states is more uncertain. Estate size seems to have had
little effect on whether an attorney is appointed as representa-
tive, as attorneys were appointed with similar frequency in
large and small estates (Table 6.2). On the other hand, testacy
may have had some effect on the appointment, but that effect
was not uniform among the study states {Table 6.1). In Califor-
nia, Florida, Maryland, and Massachusetts, attorney-represent-
atives were more prevalent in testate than in intestate estates.
In Texas the opposite was true.




California

Individual
Corporate

Individual end Corporate

Lawyer .
Lawyer and Corporate

Florida

Individual

Corporate

Individual and Corporate
Lawyer

Lawyer and Corporate

Maryland :

Individual

Corporate

Individual and Corporate
Lawyer

Lawyer and Corporate

" Massachusetts

!

Individual

Corporate

Individual and Corperate
Lawyer

Lawyer and Corporate

Texas**

Individual

Size of Probate Estate by Type of Repreéentative

$1 -
9,999
%

7.7
21
02
23
L]

95.7
43
0
6.1
0

90.5
o3

-0
7.5
0

9.0
1.0
0
8.6
0

.1

$10,000-
18,992
% .

7.4
0.3
21

. 0

92.0

8.0
0
9.2
0

99.4
0.6
]

2.5

TABLE 6.2
£20,000- £30,000-
29,999 59,999

e T
972 97.4

2.8 2.6

0 0

0 0

L] L]
96.1 858 .

2.5 7.2

18 7.2

2.3 11.2

0 59
100 4.5

0 33

0 22

2.1 163

0 0
100 95.4

0 23

0 23
12.1 15.2

¢ 0
7.9 95.2

£60, 000
- 89909

Fo

82.0
18.0

16.9

93.3

$100,000-
499,999

%

Ti.6
133
2.1

$500,000+

%

80.0

16.3
3.7
0

562
11.2
26
11.2
¢

6a.8
5.6
206
0
20.0

2.1
18.6

8.3.
171

7.9
579

()

(931)

(893)

(430)

(431)

(1152)

(1152)

(966)

(966)
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TABLE 6.2 (cont.)

Corporate 29 1.7

Individual and Corporate 0 0

Lawyer 0.7 1.9
- »

Lawyer and Corporate
*No information is available in these categories.

21
23

28
18
2.1

817
0
0.7
[ ]

154

26
L4
*

. 31.8

10.5
30

**In Texas, asset information was taken from inheritance tax department flles as well as probate court inventories.
Total assets were computed by totaling the separate property and half of the community property reported in estates.
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~ The differences between testate and intestate estates might
be attributable to differences in the extent to which testators
and survivors view the need for naming a legally trained person
as personal representative. It would not be surprising if testa-
tors had a less favorable view of the abilities of survivors to
serve as representative than did the survivors themselves. This
theory regarding testators’ views of their survivors’ competency
is further supported by the more frequent use of experienced
corporate representatives in testate than in intestate estates.

. The attorney-personal representative is a rare but impor-
tant phenomenon. Measuring changes over time is beyond the
power of our data, but there are indications that the prevalence
of attorney fiduciaries may increase. A respected California
probate practitioner has written an article vigorously advocat-
ing more frequent service by attorneys as personal representa-
tives,102 claiming that no one is better qualified to serve as
personal representative than a competent attorney. Moreover,
several law firms have formally established “trust depart-
ments” within their firms which allow attorneys to both repre-
sent a trust and serve as its trustee, another form of dual
representation comparable to that of attorney-representative.103
Accordingly, both because it is likely to increase and because
of differing opinions as to its propriety, this aspect of the attor-
ney's participation in estate administration warrants further
attention.

102. See Avery, Fiduciary Role of the Lawyer: Do Lawyers Practice Like
They Did in the I8th Century? A Glimpse into the Future, 4 ProB. Law. 1 {1977).

103. There is a long standing custom in Massachusetts of using a “Boston
Trustee.” These trustees are of three kinds, one of which is a law firm with a
trust department. There are not many such firms, but most have existed since
the mid-nineteenth century and are well established. Surprisingly, given the
history of the Boston Trustee, Massachusetts did not have an inordinately large
number of attorneys serving as both counsel and fiduciary in the probate study.
For a histery of the Boston Trustee, see Curtis, Marmers and Customs of the
Boston Trustee, 97 Tr. & Est. 902 (1958).



