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Letter of Transmittal

The recommended legislation would make the following clarifying or
technical revisions in the affidavit procedure for the collection of
personal property of a small estate (Probate Code §§ 13000-13116):

(1) The affidavit procedure may be used to substitute the decedent’s
successor for the decedent in pending litigation concerning property that
could have been collected by affidavit.

(2) The affidavit procedure may be used to collect life insurance
proceeds and other property passing to the decedent’s estate on the
decedent’s death.

{3) The affidavit procedure may be used, notwithstanding that there are
or have been probate proceedings for the decedent’s estate, with the
consent of the personal representative.

The recommended legislation permits the trustee of a trust created by
the decedent’s will to act on behalf of the trust in summary proceedings
for a small estate.

The recommended legislation also would permit personal property to
be collected in a proceeding to obtain a court order determining
succession to real property of a small estate (Probate Code §§ 13150-
13157).

This recommendation is made pursuant to Resolution Chapter 37 of
the Statutes of 1980.
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RECOMMENDATION

The Probate Code provides simple and efficient procedures
for collection or transfer of property of a small estate without
probate.! This recommendation proposes revisions in these
procedures.

Affidavit Proceduare for Substitution of Parties

An affidavit procedure may be used by the successor of the
decedent? to obtain payment, delivery, or transfer of personal
property of the decedent.” The successor presents an affidavit
(or declaration) to the holder of the property or the person
who owes a debt to the decedent. The person to whom the
affidavit is presented is discharged from liability if the person
transfers the property or pays the debt to the person presenting
the affidavit.* If the person refuses to transfer the property or
pay the debt, the successor may bring an action to enforce
transfer or payment.®

The affidavit procedure does not cover the situation where
the decedent has brought an action to enforce a right to
payment or possession of property and dies while the action is
pending. If the estate qualifies for use of the affidavit
procedure, the recommended legislation permits the

1. Sec Prob. Code §% 13000-13209, Summary procedures may be used in ostates
having & gross value not exceeding $60,000. The following are excluded in
determining whether the estate value is $60,000 or less: joint temncy property;
property in which the decedent held a life or other interest terminable on decedent’s
death; property passing to decedent’s surviving spouse; a multiple-party account in a
financial institution; a vehicle registered or titled under the Vehicle Code; 2 vessel
mmbered under the Vehicle Code; a mannfactured home, mobilshome, commercial
coach, truck camper, or floating home registered under the Health and Safety Code;
amounts due to decedent for service in the amed forces; and not more than $5,000 in
salary for personsl services from employment. Prob. Code § 13050.

2. “Buccessor of the decedent” is defined in Probate Code Section 13006 to mean
those who would take under decedent’s will if there is a will, or by the Iaw of intestate
succession if there is no will.

3. Prob. Code §§ 13100-13116.

4. Prob. Code § 13106.

5. Prob. Code § 13105(b).

e e ——————



4 DISPOSITION COF SMALL ESTATE WITHOUT PROBATE

decedent’s successor to use the affidavit procedure to be
substituted as a party in place of the decedent in the pending
action or proceeding. To be substituted as a party, the
successor must make a motion under Section 385 of the Code
of Civil Procedure and file the small estate affidavit with the
court when the motion is made.

Collection of Life Insurance Proceeds by Affidavit

The affidavit procedure may be used to collect “money due
the decedent.” It is not clear that “money due the decedent”
includes property that becomes part of the decedent’s estate on
the decedent’s death, such as life insurance proceeds payable
to the estate, or property that reverts to the estate because a
named beneficiary failed to survive the decedent or
disclaimed the property. The recommended legislation makes
clear that the affidavit procedure may be used to collect
property that becomes part of the decedent’s estate on the
decedent’s death.’

Summary Collection of Decedent’s Property During or
After Probate

A successor of a decedent may use a summary small estate
procedure in several situations:

(1) If the gross value of the decedent’s property in this state
does not exceed $60,000,® pérsonal property may be collected
or transferred by providing the holder of the property with an
affidavit or declaration showing the entitlement of the person

seeking the property.’

6. Prob. Code § 13100.

7. The recommended legislation also makes clear that such property is included in
determining whether the decedent’s estate is within the $60,000 limit for a small
estate,

8. See supranote 1.

9. Prob. Code §§ 13100-13116.
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(2) I the gross value of the decedent’s property in this state
does not exceed $60,000,'° a court order may be obtained
determining succession to the decedent’s real property.'!

(3) If the gross value of the decedent’s real property in this
state does not exceed $10,000, a marketable title'? to real
property may be obtained by filing with the court an affidavit
that the person is the successor of the decedent to the property,
and by recording a certified copy of the affidavit."*

None of these procedures may be used if proceedings for
administration of the decedent’s estate are pending or have
been conducted in this state, '

An estate may be administered for a limited purpose,
without full administration being contemplated. For example,
a special administrator may be appointed to do a particular
act,'® such as to take possession of property to protect it, or to
exercise an option to purchase property. Or a “dry probate”
may be conducted to establish terms of a testamentary trust
funded by life insurance, to determine whether decedent
exercised a testamentary power of appointment, to facilitate
ancillary administration in another state, to enter decedent’s
safe deposit box, or to handle tax controversies that arose
during decedent’s lifetime.

The Commission recommends that a person entitled to
property of the decedent be permitted to use the summary
procedures, despite the pendency of proceedings for
administration of the estate, if the personal representative
consents in writing. If it later appears that the property is
needed in the estate proceeding, the personal representative

1G. See supra note 1.

11. Prob. Code §§ 13150-13157.

12. See Prob. Code § 13203 (good faith purchaser or lesses from, or lender to, the
affiant is protected).

13. Prob. Code §§ 13200-13209.

14, Prob. Code §§ 13108, 13150, 13200,

15. Prob. Code § 8540.
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may request that the property be restored to the estate, and the
person who used the summary procedure is required to restore
the property to the estate.'®

Including Personal Property in Court Proceeding for Real
Property

If the gross value of decedent’s property in California is
between $10,000 and $60,000,” the decedent’s personal
property may be collected by affidavit,'* while a petition and
court order are required to obtain marketable title to the
decedent’s real property.”® If the estate has both real and
personal property, the court should have authority in the real
property proceeding also to order the payment or transfer of
personal property. This would permit the decedent’s
successor to obtain a court order covering both real and
personal property in a single proceeding, rather than requiring
a court proceeding to determine succession to real property
and a separate affidavit procedure for the transfer or payment

of personal property.™

16. This would be consistent with the provision of existing law which permits the
personal representative to leave real or tangible personal property in possession of the
person presumptively entitled to it, or to surrender the property to that person, unless
or until, in the judgment of the personal representative, the property is needed for
purposes of administration of the estate. Prob. Code § 5650,

17. See supra note 1. '

18. Prob. Code § 13101.

19. Sec Prob. Code §§ 13151, 13154,

20. When the Commission recommended the court procedure for real property,
personal property was intentionally excluded from the real property proceeding. The
Commission was concemed that the holder of the decedent’s persoaal property, when
presented with an affidavit under Sections 13100-13116, might use the availability of a
court remedy to insist on a court order before releasing the personal property. The
recommended legislation includes 2 provision that makes clear that the availability of
the court proceeding does not excuse the holder of the decedent’s personal property
from complying with the duty to transfer or pay personal property pursuant to the
affidavit procedure.

It seems ummecessary to authorize a summary court proceeding for collection of
personal property when there i3 no real property in the estate, The affidavit procedure
is simple and expeditious, and the statute provides sanctions against a holder of the
decedent’s personal property who unreasonably refuses to tm it over to the affiant.
Prob. Code § 13105.
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Use of Summary Proceeding by Trustee of Testamentary
Trust

Existing law precludes use of the summary proceedings for
a small estate by the trustee of a trust created by the
decedent’s will* The recommended legislation eliminates
this restriction; the trustee may use the summary proceedings,
whether or not proceedings for the administration of the estate
are or will be conducted in this state.?? No longer will there be
a need to probate a small estate merely because a trust rather
than an individual is the successor of the decedent.

PROPOSED LEGISLATION

The Commission’s recommendation would be effectunated
by enactment of the following measure:

An act to amend Sections 573, 13004, 13006, 13051,
13101, 13108, 13111, 13150, 13151, 13152, 13154, 13155,
13200, 13206, and 13207 of, and to add Sections 13005,
13107.5, 13158, and 13210 to, the Probate Code, relating to
decedents’ estates.

The people of the State of California do enact as follows:

Probate Code § 573 (amended). Survival of actions

SECTION 1. Section 573 of the Probate Code is amended
to read: '

573. (a) Except as provided in this section, no cause of
action is lost by reason of the death of any person, but may be
maintained by or against the person’s personal representative.

(b) In an action brought under this section against a personal
representative, all damages may be awarded which might
have been recovered against the decedent had the decedent
lived except damages awardable under Section 3294 of the

21, Prob. Code §§ 13006(a}, 13051.

22. If a proceeding for the administration of the decedent’s estate is pending in
California, the consent in writing of the decedent’s personal representative is required
before a summary small estate procedurs may be used.
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Civil Code or other damages imposed primarily for the sake
of example and by way of punishing the defendant.

{c) Where a person having a cause of action dies before
judgment, the damages recoverable by his or her personal
representative are limited to the loss or damage the decedent
sustained or incurred prior to death, including any penalties or
punitive or exemplary damages that the decedent would have
been entitled to recover had the decedent lived but not
including any damages for pain, suffering, or disfigurement.

(d) This section applies where a loss or damage occurs
simultaneously with or after the death of a person who would
have been liable for the loss or damage if his or her death had
not preceded or occurred simultaneously with the loss or
damage.

(e) Nothing in this section shall be construed as affecting the
assignability of causes of action.

(f) Nothing in this section limits the right of the successor of
the decedent (as defined in Section 13006) to commence or
continue an action to have property that is described in an
affidavit or declaration executed pursuant to Chapter 3
(commencing with Section 13100) of Part 1 of Division 8
paid, delivered, or rransferred to the successor of the

decedent.

Comment. Subdivision (f) is added to Section 573 to recognize
situations where the successor of the decedent, rather than the personal
representative, may commence or continue an action. See Sections
13105 (action for refusal to pay or transfer property 10 Successor pursuant
to affidavit), 13107.5 (substitution of parties without probate).

Probate Code § 13004 (amended). Particular item of
property

SEC. 2. Section 13004 of the Probate Code is amended to
read:

13004. (a) “Particular item of property” means:
Trespectivelyparticuiar

(1) Particular personal property of the decedent which is
sought to be collected, received, or transferred by the




DISPOSITION OF SMALL ESTATE WITHOUT PROBATE 9

successor of the decedent under Chapter 3 (commencing with

Section 13100) . ;-orparticular

(2) Particular real property of the decedent , or particular |

real and personal property of the decedent, for which the
successor of the decedent seeks a court order determining
succession under Chapter 4 (commencing with Section
13150). er

{3) Particular real property of the decedent with respect to
which the successor of the decedent files an affidavit of
succession under Chapter 5 (commencing with Section
13200).

(b) Subject to this-secton subdivision (a), “particular item
of property” includes all interests specified in Section 62,

Comment. Section 13004 is amended to conform to the revision of
Chapter 4 {commencing with Secticn 13150) which makes that chapter

applicable to personal property of the decedent under some
circumstances.

Probate Code § 13005 (added). Property of the decedent

SEC. 3. Section 13005 is added to the Probate Code, to
read:

13005. “Property of the decedent”, “decedent’s property”,
“money due the decedent”, and similar phrases, include
property that becomes part of the decedent’s estate on the
decedent’s death, whether by designation of the estate as
beneficiary under an insurance policy on the decedent’s life or
under the decedent’s retirement plan, or otherwise.

Comment. Section 13005 makes clear that the affidavit procedure
under Chapter 3 (commencing with Section 13100) may be used by the
successor of the decedent to collect insurance on the decedent’s life
payable to the estate of the decedent, and other property that becomes
part of the decedent’s estate on the decedent’s death. Property that
becomes part of the decedent’s estate on the decedent’s death also is
included in determining whether the decedent’s real and personal
property in this state exceeds $60,000 for the purpose of Section 13100.

Property may become part of the decedent’s estate from causes other

than a designation of the estate as beneficiary, including failure of the
primary and secondary beneficiaries of the decedent’s life insurance or
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retirement plan to survive the decedent, and disclaimer of insurance or
retirement benefits by the beneficiary.

Probate Code § 13006 (amended). Successor of the
decedent

SEC. 4. Section 13006 of the Probate Code is amended to
read:

13006. *Successor of the decedent” means:

(a) If the decedent died leaving a will, the sole beneficiary
or all of the beneficiaries who succeeded to a particular item
of property of the decedent under the decedent’s will. For the
purposes of this part, the trustee ef-atrust-created-during-the
decedent's-lifetime is a beneficiary under the decedent’s will if
the trust succeeds to the particular item of property under the
decedent’s will.

(b) If the decedent died without a will, the sole person or all
of the persons who succeeded to the particular item of
property of the decedent under Sections 6401 or 6402 or, if
the law of a sister state or foreign nation govems succession to
the particular item of property, under the law of the sister state

or foreign nation.

Comment. Section 13006 is amended to delete the language which
precluded the trustee of a testamentary trust from using the procedures
under this part. This deletion allows the trustee of a testamentary trust
created in the decedent’s will to act on behalf of the trust. This permits
the trustee to use a small estate summary procedure where no proceeding
is being or has been conducted in California for administration of the
decedent’s estate or where the decedent’s personal representative has
consented to use of the procedure. See Sections 13101(a)(4),
13108(a)2), 13150(b), 13200{a)7).

Probate Code § 13051 (amended). Guardians,
conservators, trustees, custodians, sister state personal
representatives

SEC. 5. Section 13051 of the Probate Code is amended to
read:
13051. For the purposes of this part:
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(a) A guardian or conservator of the estate of a person
entitled to any of the decedent’s property may act on behalf of
the person without authorization or approval of the court in
which the guardianship or conservatorship proceeding is
pending.

(b) A trustee of a trust ereated-during-the-decedent'slifetime
may act on behalf of the trust.

(c) If the decedent’s will nominates a custodian to receive a
devise to a beneficiary under the Uniform Gifts to Minors Act
or the Uniform Transfer to Minors Act of any state and the
nomination has not been revoked, the custodian may act on
behalf of the beneficiary until such time as the custodianship
terminates.

(d) A sister state personal representative may act on behalf
of the beneficiaries as provided in Chapter 3 (commencing

with Section 12570) of Part 13 of Division 7.

Comment, Subdivision (b) of Section 13051 is amended to eliminate
the restriction that the trust must be created during the decedent’s
lifetime. This deletion allows the trustee of a testamentary trust created
in the decedent’s will to act on behalf of the trust, This permits the
trustee to use a small estate summary procedure where no proceeding is
being or has been conducted in California for administration of the
decedent’s estate or where the decedent's personal representative has
consented to use of the procedure. See Sections 13101{a)}{4),
13108(a)2), 13150(b), 13200(a)7). See also Section 13006.

Probate Code § 13101 (amended). Furnishing affidavit or
declaration

SEC. 6. Section 13101 of the Probate Code is amended to
read:

13101. (a) To collect money, receive tangible personal
property, or have evidences of a debt, obligation, interest,
right, security, or chose in action transferred under this
chapter, an affidavit or a declaration under penalty of perjury
under the laws of this state shall be furnished to the holder of
the decedent’s property stating all of the following:
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{1) The decedent’s name.

(2) The date and place of the decedent’s death.

(3) “At least 40 days have elapsed since the death of the
decedent, as shown in a certified copy of the decedent’s death
certificate attached to this affidavit or declaration.”

(4) Either of the following, as appropriate:

(A) “No proceeding is now being or has been conducted in
California for administration of the decedent’s estate.”

(B) “The decedent’s personal representative has consented
in writing to the payment, transfer, or delivery to the affiant or
declarant of the property described in the affidavit or
declaration.”

(5) “The gross value of the decedent’s real and personal
property in California, excluding the property described in
Section 13050 of the California Probate Code, does not
exceed sixty thousand dollars ($60,000).”

(6) A description of the property of the decedent that is to be
paid, transferred, or delivered to the affiant or declarant.

(7) The name of the successor of the decedent (as defined in
Section 13006 of the California Probate Code) to the
described property.

(8) Either of the following, as appropriate:

(A) “The affiant or declarant is the successor of the
decedent {as defined in Section 13006 of the California
Probate Code) to the decedent’s interest in the described
propetty.”

(B) “The affiant or declarant is authorized under Section
13051 of the California Probate Code to act on behalf of the
successor of the decedent (as defined in Section 13006 of the
California Probate Code} with respect to the decedent’s
interest in the described property.”

(9) “No other person has a right to the interest of the
decedent in the described property.”
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(10} “The affiant or declarant requests that the described
property be paid, delivered, or transferred to the affiant or
declarant.”

(11) “The affiant or declarant affirms or declares under
penalty of perjury under the laws of the State of California
that the foregoing is true and correct.”

(b) Where more than one person executes the affidavit or
declaration under this section, the statements required by
subdivision (a) shall be modified as appropriate to reflect that
fact.

(c) If the particular item of property to be transferred under
this chapter is a debt or other obligation secured by a lien on
real property and the instrument creating the lien has been
recorded in the office of the county recorder of the county
where the real property is located, the affidavit or declaration
shall satisfy the requirements both of this section and Section
13106.5.

(d) A certified copy of the decedent’s death certificate shall
be attached to the affidavit or declaration.

{e) If the person or persons executing the affidavit or
declaration claim under the decedent’s will, a copy of the will
shall be attached to the affidavit or declaration.

(f) If the decedent’s personal representative has consented to
the payment, transfer, or delivery of the described property to
the affiant or declarant, a copy of the consent shall be

attached to the affidavit or declaration.

Comment. Subdivision (e) i3 added to Section 13101 to require that a
copy of the decedent’s will be attached to the affidavit or declaration if
the person or persons executing the affidavit or declaration claim under
the decedent’s will. This makes Section 13101 consistent with Section
13200.

Subdivision {a)}4) is revised and subdivision (f) is added to reflect the
new authorization for the decedent’s personal representative to consent to
use of the affidavit procedure, notwithstanding that an estate proceeding
is pending or has been conducted in this state. See Section 13108{(a)(2).
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Probate Code § 13107.5 (added). Substitution of parties
without probate

SEC. 7. Section 13107.5 is added to the Probate Code, to
read:

13107.5. Where the money or property claimed in an
affidavit or declaration executed under this chapter is the
subject of a pending action or proceeding in which the
decedent was a party, the successor of the decedent may,
without procuring letters of administration or awaiting probate
of the will, seek to be substituted as a party in place of the
decedent by motion under Section 385 of the Code of Civil
Procedure. The successor of the decedent shall file the
affidavit or declaration with the court when the motion is
made. For the purpose of Section 385 of the Code of Civil
Procedure, a successor of the decedent who complies with this
chapter shall be considered as a successor in interest of the
decedent.

Comment. Section 13107.5 is a new provision permitting the
successor of the decedent (as defined in Section 13006} to be substituted
for the decedent in an action or proceeding involving the money or
property claimed by the successor that was pending when the decedent
died. The right to be substitated for the decedent under this section exists
only where the value of the estate, as determined pursuant to Section
13050, does not exceed $60,000. This right is consistent with the right of
the successor under Section 13105(b) to bring an action to recover money
or property that the holder refuses to pay or deliver to the snccessor.

The decedent’s surviving spouse may use the procedure provided by
this section if the surviving spouse is the successor in interest and the
value of the estate, ag determined pursuant to Section 13050, does not
exceed $60,000. As provided in Section 13050(a)1), the value of

property passing to the sutviving spouse putsuant to Section 13500 is
excluded in determining the value of the estate.
Probate Code § 13108 (amended). Limitation on use of
affidavit procedure
SEC. 8. Section 13108 of the Probate Code is amended to
read:
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13108. (a) The procedure provided by this chapter may be
used only if ne one of the following requirements is satisfied:

(1) No proceeding for the administration of the decedent’s
estate is pending or has been conducted in this state.

(2) The decedent's personal representative consents in
writing to the payment, transfer, or delivery of the property
described in the affidavit or declaration pursuant to this
chapter.

(b) Payment, delivery, or transfer of a decedent’s property
pursuant to this chapter does not preclude later proceedings
for administration of the decedent’s estate.

Comment. Subdivision (a)(2) is added to Section 13108 to permit use
of the procedure provided by this chapter, notwithstanding that an estate
proceeding is pending or has been conducted in this state.

Probate Code § 13111 (amended). Restitution if estate
proceeding commenced or on request of personal
representative

SEC. 9. Section 13111 of the Probate Code is amended to
read:

13111. (a) Subject to subdivisions (b), (¢}, (d), and (e), if
proceedings for the administration of the decedent’s estate are
commenced in this state, or if the decedent's personal
representative has consented to the payment, transfer, or
delivery of the decedent's property under this chapter and the
personal representative later requests that the property be
restored to the estate, each person to whom payment, delivery,
or transfer of the decedent’s property is made under this
chapter is liable for:

(1) The restitution of the property to the estate if the person
still has the property, together with the net income the person
received from the property.

{2) The restitution to the estate of the fair market value of
the property if the person no longer has the property, together
with (A) the net income the person received from that
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property and (B) interest on the fair market value of the
property from the date of disposition at the rate payable on a
money judgment. For the purposes of this subdivision, the
“fair market value of the property” is the fair market value,
valued as of the time of the disposition of the property, of the
property paid, delivered, or transferred to the person under
this chapter, excluding any liens and encumbrances on the
property at that time.

(b) Subject to subdivision (c) and subject to any additional
liability the person has under Sections 13109 to 13112,
inclusive, if the person frandulently secured the payment,
delivery, or transfer of the decedent’s property under this
chapter, the person is liable under this section for restitution to
the decedent’s estate of three times the fair market value of the
property. For the purposes of this subdivision, the “fair
matket value of the property” is the fair market value, valued
as of the time the person liable under this subdivision presents
the affidavit or declaration under this chapter, of the property
paid, delivered, or transferred to the person under this chapter,
excluding the amount of any liens and encumbrances on the
property at that time,

(c) The property and amount required to be restored to the
estate under this section shall be reduced by any property or
amount paid by the person to satisfy a liability under Section
13109 or 13110,

(d) An action to enforce the liability under this section may
be brought only by the personal representative of the estate of
the decedent. In an action to enforce the liability under this
section, the court’s judgment may enforce the liability only to
the extent necessary to protect the interests of the heirs,
devisees, and creditors of the decedent.

{e) An action to enforce the liability under this section is
forever barred three years after presentation of the affidavit or
declaration under this chapter to the holder of the decedent’s
property, or three years after the discovery of the fraud,
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whichever is later. The three-year period specified in this
subdivision is not tolled for any reason.

(f) In the case of a nondomiciliary decedent, restitution
under this section shall be made to the estate in an ancillary
administration proceeding.

Comment. Section 13111 is amended to reflect the authorization for
the decedent’s personal representative to consent to summary payment,
transfer, or delivery of the decedent’s property, notwithstanding that an
estate proceeding is pending or has been conducted in this state. See
Section 13108,

Probate Code § 13150 (amended). No pending probate
proceeding

SEC. 10. Section 13150 of the Probate Code is amended to
read:

13150. The procedure provided by this chapter may be used
only if ne one of the following requirements is satisfied:

(a) No proceeding is being or has been conducted in this
state for administration of the decedent’s estate.

(b) The decedent’s personal representative consents in
writing to use of the procedure provided by this chapter to
determine that real property of the decedent is property
passing to the petitioners.

Comment, Subdivision (b} is added to Section 13150 to permit the
procedure provided by this chapter to be used if the decedent’s personal
representative consents, notwithstanding that an estate proceeding is
pending or has been conducted in this state.

Probate Code § 13151 (amended). Petition for order
determining succession to real property

SEC. 11. Section 13151 of the Probate Code is amended to
read:

13151. Exclusive of the property described in Section
13050, if a decedent dies leaving real property in this state and
the gross value of the decedent’s real and personal property in
this state does not exceed sixty thousand dollars ($60,000) and
40 days have elapsed since the death of the decedent, the
successor of the decedent to an interest in a particular item of
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property that is real property, without procuring letters of
administration or awaiting the probate of the will, may file a

petition in the superior court of the county in which the estate
of the decedent may be administered requesting a court order
determining that the petitioner has succeeded to that real

property and—that-administration—of-the—decedent’s—estate—is
unnecessary. A petition under this chapter may include an
additional request that the court make an order determining
that the petitioner has succeeded to personal property

described in the petition.

Comment. Section 13151 is amended to delete the requirement that
the petition request an order determining that administration of the
decedent’s estate is unnecessary. This requirement is no longer
appropriate in view of the new authorization for the decedent’s personal
representative to consent to a court order determining succession to
decedent’s property pursuant to this chapter, notwithstanding that an
estate proceeding is pending or has been conducted in this state, See
Section 13150.

The last sentence is added to Section 13151 to permit a petition under
this chapter to include a request that the court make an order determining
that the petitioner has succeeded to personal property of the decedent.
Such an order may be made only if the petition requests an order
determining that the petitioner has succeeded to real property described
in the petition. A petition requesting an order concerning personal
property oaly is not permitted under this chapter. Where only personal
property is involved, the affidavit procedure under Chapter 3
{commencing with Section 13100) is the appropriate summary procedure
to use.

Probate Code § 13152 {(amended). Contents of petition;
inventory and appraisement

SEC. 12. Section 13152 of the Probate Code is amended to
read:

13152. (a) The petition shall be verified by each petitioner,
shall contain a request that the court make an order under this
chapter determining that the particular—item—ef property
described in the petition is property passing to the petitioner
neeessary, and shall state all of the following:
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(1) The facts necessary to determine that the petition is filed
in the proper county.

(2) The gross value of the decedent’s real and personal
property in California, excluding the property described in
Section 13050, as shown by the inventory and appraisal
attached to the petition, does not exceed sixty thousand dollars
{$60,000).

(3) A description of the particular item of req! property in
this state which the petitioner alleges is property of the
decedent passing to the petitioner, and a description of the
personal property which the petitioner alleges is property of
the decedent passing to the petitioner if the requested order
also is 1o include a determination that the described personal
property is property passing to the petitioner.

(4) The facts upon which the petitioner bases the allegation
that the described real property is property passing to the
petitioner.

(5) Either of the following, as appropriate:

(A) A statement that no proceeding is being or has been
conducted in this state for administration of the decedent’s
estate.

(B) A statement that the decedent’s personal representative
has consented in writing to use of the procedure provided by
this chapter.

(6) Whether estate proceedings for the decedent have been
commenced in any other jurisdiction and, if so, where those
proceedings are pending or were conducted.

(7) The names, addresses, relationships, and ages of the
heirs and devisees of the decedent, the names and addresses of
all persons named as executors of the will of the decedent,
and, if the petitioner is the trustee of a trust that is a devisee
under the will of the decedent, the names and addresses of all
persons interested in the trust, as determined in cases of future
interests pursuant to paragraph (1), (2), or (3) of subdivision
(a) of Section 15804, so far as known to any petitioner.
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(8) The name and address of each person serving as
guardian or conservator of the estate of the decedent at the
time of the decedent’s death, so far as known to any petitioner.

(b) There shall be attached to the petition an inventory and
appraisal in the form set forth in Section 8802 of the
decedent’s real and personal property in this state, excluding
the property described in Section 13050. The appraisal shall
be made by a probate referee selected by the petitioner from
those probate referees appointed by the Controller under
Section 400 to appraise property in the county where the real
property is located. The appraisal shall be made as set forth in
Part 3 (commencing with Section 8800) of Division 7. The
petitioner may appraise the assets which a personal
representative could appraise under Section 8901.

(c) If the petitioner bases his or her claim to the described
partieular-#tem—of property upon the will of the decedent, a
copy of the will shall be attached to the petition.

(d) If the decedent’s personal representative has consented
in writing to use of the procedure provided by this chapter, a
copy of the consent shall be attached to the petition.

Comment. The introductory clause of Section 13152 is amended to
delete the requirement that the petition request an order determining that
administration of the decedent’s estate is unnecessary. This requirement
is no longer appropriate in view of the new authorization for the
decedent’s personal representative to consent 0 a court order determining
succession to decedent's property pursuant to this chapter,
notwithstanding that an estate proceeding is pending or has been
conducted in this state. See Section 13150. Subdivision (d) is added to
implement the new authorization. See also the Comment to Section
13151,

Section 13152 is also revised to reflect the fact that a petition under
this chapter may include a request that the court make an order

determining that the petitioner has succeeded to personal property of the
decedent. See the Comment to Section 13151.

Probate Code § 13154 (amended). Court order
SEC. 13. Section 13154 of the Probate Code is amended to
read:




DISPOSITION OF SMALL ESTATE WITHOUT PROBATE 21

13154. (a) If the court makes the determinations required
under subdivision (b), the court shall issue an order
determining (1) that real property, to be described in the order,
of the decedent is property passing to the petitioners and the
specific property interest of each petitioner in the described
property and (2) that-no-administration-of the-decedent's-catate
ts-neeessary if the petition so requests, that personal property,
to be described in the order, of the decedent is property
passing to the petitioners and the specific property interest of
each petitioner in the described property.

(b) The court may make an order under this section only if
the court makes all of the following determinations:

(1) The gross value of the decedent’s real and personal
property in this state, excluding the property described in
Section 13150, does not exceed sixty thousand dollars
($60,000).

(2) Not less than 40 days have elapsed since the death of the
decedent.

(3) Whichever of the following is appropriate:

(A) No proceeding is being or has been conducted in this
state for administration of the decedent’s estate,

(B) The decedent’s personal representative has consented in
writing to use of the procedure provided by this chapter.

{4) The real property described in the order is property of
the decedent passing to the petitioner.

(c) If the petition has attached an inventory and
appraisement that satisfies the requirements of subdivision (b)
of Section 13152, the determination required by paragraph (1)
of subdivision (b) of this section shall be made on the basis of
the verified petition and the attached inventory and
appraisement, unless evidence is offered by a person opposing
the petition that the gross value of the decedent’s real and
personal property in this state, excluding the property
described in Section 13150, exceeds sixty thousand dollars
($60,000).
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Comment. Section 13154 is amended to delete from subdivision (a)
the requirement that the order include a determination that no
administration of the decedent’'s estate is necessary and to revise
subdivision (b)(3) to recognize the new authorization for the decedent’s
personal representative to consent to a court order determining succession
to decedent’s property pursuant to this chapter, notwithstanding that an
estate proceeding is pending or has been conducted in this state, See
Section 13150. See also the Comment to Section 13151,

Section 13154 also is amended to recognize that the court in a
proceeding under this chapter may, if requested, include in its order a
determination that the decedent’s personal property is property passing to
petitioners. See the Comment to Section 13151.

Probate Code § 13155 (amended). Conclusiveness of order

SEC. 14. Section 13155 of the Probate Code is amended to
read:

13155. Upon becoming final, an order under this chapter
determining that reat property is property passing to the
petitioner is conclusive on all persons, whether or not they are
in being,.

Comment. Section 13155 is amended to reflect the expansion of the

court’s authority to include personal property in its order. See Section
13154,

" Probate Code § 13158 (added). No effect on affidavit
procedure for personal property

SEC. 15. Section 13158 is added to the Probate Code, to
read:

13158. Nothing in this chapter excuses compliance with
Chapter 3 (commencing with Section 13100) by the holder of
the decedent’s personal property if an affidavit or declaration
is furnished as provided in that chapter.

Comment. Section 13158 is added to ensure that the holder of
decedent’s personal property will not insist that the person seeking to
collect the property by affidavit or declaration instead use the court
procedure in this chapter. See Sections 13105, 13154, For the penalty

for refusing to transfer the decedent’s personal property to the person
executing the affidavit or declaration, see Section 13105,
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Probate Code § 13200 (amended). Filing affidavit in
superior court; inventory and appraisal

SEC. 16. Section 13200 of the Probate Code is amended to
read:

13200. {(a) No sooner than six months from the death of a
decedent, a person or persons claiming as successor of the
decedent to a particular item of property that is real property
may file in the superior court in the county in which the
decedent was domiciled at the time of death, or if the decedent
was not domiciled in this state at the time of death, then in any
county in which real property of the decedent is located, an
affidavit in the form prescribed by the Judicial Council
pursuant to Section 13209 stating all of the following:

(1) The name of the decedent.

(2) The date and place of the decedent’s death,

(3) A legal description of the real property and the interest
of the decedent therein.

(4) The name and address of each person serving as
guardian or conservator of the estate of the decedent at the
time of the decedent’s death, so far as known to the affiant.

(5) “The gross value of all real property in the decedent’s
estate located in Califomia, as shown by the inventory and
appraisal attached to this affidavit, excluding the real property
described in Section 13050 of the California Probate Code,
does not exceed ten thousand dollars ($10,000).”

{6) “At least six months have elapsed since the death of the
decedent as shown in a certified copy of decedent’s death
certificate attached to this affidavit.”

(7) Either of the following, as appropriate:

(A) “No proceeding is now being or has been conducted in
Califomnia for administration of the decedent’s estate.”

(B) “The decedent’s personal representative has consented
in writing to use of the procedure provided by this chapter.”

(8) “Funeral expenses, expenses of last illness, and all
unsecured debts of the decedent have been paid.”
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(9) “The affiant is the successor of the decedent (as defined
in Section 13006 of the Probate Code) and to the decedent’s
interest in the described property, and no other person has a
superior right to the interest of the decedent in the described
property.”

(10) “The affiant declares under penalty of perjury under the
law of the State of California that the foregoing is true and
correct.”

{b) For each person executing the affidavit, the affidavit
shall contain a notary public’s certificate of acknowledgment
identifying the person,

{c) There shall be attached to the affidavit an inventory and
appraisal of the decedent’s real property in this state,
excluding the real property described in Section 13050. The
form, content, and manner of making the inventory and
appraisal of the real property shall be as set forth in Part 3
(commencing with Section 8800) of Division 7. The appraisal
shall be made by a probate referee selected by the affiant from
those probate referees appointed by the Controller under
Section 400 to appraise property in the county where the real
property is located.

(d) If the person or persons executing the affidavit claim
under the decedent’s will, a copy of the will shall be attached
to the affidavit. |

{e) A certified copy of the decedent’s death certificate shall
be attached to the affidavit. If the decedent’s personal
representative has consented in writing to use of the
procedure provided by this chapter, a copy of the consent shall
be attached to the affidavit.

(f) The affiant shall personally serve or mail, postage
prepaid, a copy of the affidavit and attachments to any person
identified in paragraph (4) of subdivision (a).

Comment. Section 13200 is amended to recognize that the decedent’s
personal representative may consent to use of the procedure provided by

this chapter, notwithstanding that an estate proceeding is pending or has
been conducted in this state. See Section 13210.
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Probate Code § 13206 (amended). Restitution if estate
proceeding commenced or on request of personal
representative

SEC. 17. Section 13206 of the Probate Code is amended to
read:

13206. (a) Subject to subdivisions (b), (c), (d), and (e), if
proceedings for the administration of the decedent’s estate are
commenced, or if the decedent’s personal representative has
consented to use of the procedure provided by this chapter
and the personal represemtative later requests that the
property be restored to the estate, each person who is
designated as a successor of the decedent in a certified copy of
an affidavit issued under Section 13202 is liable for:

(1) The restitution to the decedent’s estate of the property
the person took under the certified copy of the affidavit if the
person still has the property, together with the net income the
person received from the property.

(2) The restitution to the decedent’s estate of the fair market
value of the property if the person no longer has the property,
together with (A) the net income the person received from the
property prior to disposing of it and (B) interest from the date
of disposition at the rate payable on a money judgment on the
fair market value of the property. For purposes of this
paragraph, the “fair market value of the property” is the fair
martket value, valued as of the time of the disposition of the
property, of the property the person took under the certified
copy of the affidavit, excluding the amount of any liens and
encumbrances on the property at the time the certified copy of
the affidavit was issued.

(b) Subject to subdivision (d), if the person fraudulently
executed or filed the affidavit under this chapter, the person is
liable under this section for restitution to the decedent’s estate
of three times the fair market value of the property. For the
purposes of this subdivision, the “fair market value of the
property” is the fair market value, valued as of the time the

P -
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certified copy of the affidavit was issued, of the property the
person took under the certified copy of the affidavit,
excluding the amount of any liens and encumbrances on the
property at that time.

(c) Subject to subdivision (d), if proceedings for the
administration of the decedent’s estate are commenced and a
person designated as a successor of the decedent in a certified
copy of an affidavit issued under Section 13202 made a
significant improvement to the property taken by the person
under the certified copy of the affidavit in the good faith belief
that the person was the successor of the decedent to that
property, the person is liable for whichever of the following
the decedent’s estate elects:

(1) The restitution of the property, as improved, to the estate
of the decedent upon the condition that the estate reimburse
the person making restitution for (A) the amount by which the
improvement increases the fair market value of the property
restored, valued as of the time of restitution, and (B) the
amount paid by the person for principal and interest on any
liens or encumbrances that were on the property at the time
the certified copy of the affidavit was issued.

{2) The restoration to the decedent’s estate of the fair market
value of the property, valued as of the time of the issuance of
the certified copy of the affidavit under Section 13202,
excluding the amount of any liens and encumbrances on the
property at that time, together with interest on the net amount
at the rate payable on a money judgment running from the
date of the issuance of the certified copy of the affidavit.

(d) The property and amount required to be restored to the
estate under this section shall be reduced by any property or
amount paid by the person to satisfy a liability under Section
13204 or 13205.

(e) An action to enforce the liability under this section may
be brought only by the personal representative of the estate of
the decedent. In an action to enforce the liability under this
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section, the court’s judgment may enforce the liability only to
the extent necessary to protect the interests of the heirs,
devisees, and creditors of the decedent.

(f) An action to enforce the liability under this section is
forever barred three years after the certified copy of the
affidavit is issued under Section 13202, or three years after the
discovery of the frand, whichever is later. The three-year
period specified in this subdivision is not tolled for any
reason.

Comment. Section 13206 is amended to reflect the authorization for
the decedent’s personal representative to consent to use of the procedure
provided by this chapter, notwithstanding that an estate proceeding is
pending or has been conducted in this state. See Section 13210.
Probate Code § 13207 (amended). Limitation on liability

under Sections 13204 and 13205

SEC. 18. Section 13207 of the Probate Code is amended to
read:

13207. (a) A person designated as a successor of the
decedent in a certified copy of an affidavit issued under
Section 13202 is not liable under Section 13204 or 13205 if
proceedings for the administration of the decedent’s estate are
commenced, or if the decedent’s personal representative has
consented to use of the procedure provided by this chapter
and the personal representative later requests that the
property be restored to the estate, and the person satisfies the
requirements of Section 13206.

(b) Except as provided in subdivision {b) of Section 13205,
the aggregate of the personal liability of a person under
Sections 13204 and 13205 shall not exceed the fair market
value at the time of the issuance of the certified copy of the
affidavit under Section 13202 of the decedent’s property
received by that person under this chapter, less the amount of
any liens and encumbrances on the property at that time,
together with the net income the person received from the
property and, if the property has been disposed of, interest on

i
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the fair market value of the property from the date of

disposition at the rate payable on a money judgment. For the
purpose of this subdivision, “fair market value of the
property” has the same meaning as defined in paragraph (2) of
subdivision (a) of Section 13206.

Comment. Section 13207 is amended to reflect the new authorization
for the decedent’s personal representative to comsemt to use of the
procedure provided by this chapter, notwithstanding that an estate
proceeding is pending or has been conducted in this state. See Section
13210.

Probate Code § 13210 (added). Limitation on use of
procedure provided by this chapter

SEC. 19. Section 13210 is added to the Probate Code. to
read:

13210. The procedure provided by this chapter may be used
only if one of the following requirements is satisfied:

(a) No proceeding for the administration of the decedent’s
estate is pending or has been conducted in this state.

(b) The decedent’s personal representative consents in
writing to use of the procedure provided by this chapter.

Comment. Section 13210 is a pew provision. It expands the
authorization to use the procedure provided by this chapter to cover the
case where the decedent's personal representative consents to use of the
procedure. notwithsianding that an estate proceeding is pending or has
been conducted in this state. See also Section 13108 (summary
collection of personai property).




