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SUMMARY OF WORK OF COMMISSION 

The California Law Revision Commission's major 
recommendation to the 1983 session proposes the enactment of 
a new statute governing wills, intestate succession and related 
matters. Other recommendations to the 1983 session deal with 
such matters as emanCipated minors, missing persons, notice in 
limited conservatorship proceedings, nonprobate transfers, 
disclaimer of testamentary and other interests, property subject 
to division upon marriage dissolution, creditors' remedies, bonds 
and undertakings, dismissal of civil actions for lack of 
prosecution, rejection of late claims against public entities, and 
liability of marital property for debts and obligations. 

In 1982, 10 of 11 bills recommended by the Commission were 
enacted. A comprehensive statute relating to enforcement of 
judgments was enacted. The enactment of this statute (and the 
conforming legislation contained in a separate bill) is the 
culmination of a seven-year Commission project. Other bills 
enacted in 1982 dealt with; 

-increase in the interest rate on judgments. 
-handwritten and oral wills. 
-prejudgment attachment. 
-authorization of financial institutions to offer accounts 

payable on death to the beneficiary designated by the depositor. 
-bonds and undertakings. 
-marketable title of real property. 
-escheat. 

A Joint Resolution relating to federal pensions and benefits as 
community property also was adopted. 

Commission recommendations enacted by ·the 1982 session 
affected 1,649 sections of the California statutes: 121 new sections 
were enacted, 496 sections were amended, and 431 sections were 
repealed. 

During 1983, the Commission plans to devote its attention to 
securing the enactment of legislation recommended to the 1983 
Legislature and to work on three projects: 

-probate law. 
-eommunity property law. 
-statutes of limitations on felonies. 

Other topiCS will be considered to the extent time and resources 
permit. 

(2003) 
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December 1, 1982 

To: THE HONORABLE EDMUND G. BROWN JR. 
Governor of California and 
THE LEGISLATURE OF CALIFORNIA 

In conformity with Government Code Section 10335, the 
California Law Revision Commission herewith submits this 
report of its activities during 1982. 

I am pleased to report that at the 1982 legislative session 10 of 
11 bills introduced to implement the Commission's 
recommendations were enacted. In addition, two Commission 
recommended resolutions were adopted. 

I would like to give special recognition to Assemblyman Alister 
McAlister. He serves as the Assembly member of the 
Commission. He was the author of 11 of the Commission 
recommended measures enacted in 1982.' The favorable 
legislative reaction during the last 10 years to the Commission 
recommended measures has been attributable to a significant 
extent to the integrity, hard work, and wise counsel of 
Assemblyman McAlister. The Commission is indeed fortunate to 
have this outstanding legislator as its Assembly member. 

I would also like to give special recognition to Senator Orner 
L. Rains. He introduced one important Commission 
recommended bill enacted in 1982 and did much to secure the 
passage of Commission recommended measures in the Senate. 

(2005) 
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He has served as the Senate member of the Commission since 
1979, but his service as a Commission member will end when his 
term as Senator ends in December 1982. The Commission will 
miss his valuable assistance. 

Respectfully submitted, 

ROBERT J. BERTON 
Chairperson 
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INTRODUCTION 
The California Law Revision Commissionl was created in 1953 

(as the permanent successor to the Code Commission) with the 
responsibility for a continuing substantive review of California 
statutory and decisional law.1I The Commission studies the 
California law to discover defects and anachronisms and 
recommends legislation to make needed reforms. 

The Commission assists the Legislature in keeping the law up 
to date by: 

(1) Intensively studying complex and sometimes 
controversial subjects; 

(2) Identifying major policy questions for legislative attention; 
(3) Gathering the views of interested persons and 

organizations; and 
(4) Drafting recommended legislation for legislative 

consideration. 
The efforts of the Commission permit the Legislature to 

determine significant policy questions rather than to concern 
itself with the technical problems in preparing background 
studies, working out intricate legal problems, and drafting 
needed legislation. The Commission thus enables the Legislature 
to accomplish needed reforms that otherwise might not be made 
because of the heavy demands on legislative time. In some cases, 
the Commission's report demonstrates that no new legislation on 
a particular topic is needed, thus relieving the Legislature of the 
need to study the topic. 

The Commission consists of: 
-A Member of the Senate appointed by the Committee on 

Rules. 
-A Member of the Assembly appointed by the Speaker. 
-Seven members appointed by the Governor with the advice 

and consent of the Senate. 
-The Legislative Counsel who is an ex officio member. 
The Commission may study only topics that the Legislature by 

concurrent resolution authorizes it to study. The Commission 
now has a calendar of 31 topics.3 

1 See Gov't Code" 10000-10340 (statute establishing Law Revision Commission). 
I See 1 Cal. L. Revision Conun'n Reports, Annual Report for 1954 at 7 (1957). 
3 See list of topics under "Calendar of topics for Study" infra. 

(2009) 
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Commission recommendations have resulted in the enactment 
of legislation affecting 7,563 sections of the California statutes: 
3,223 sections have been added, 1,769 sections amended, and 
2,569 sections repealed. Of the 146 Commission 
recommendations submitted to the Legislature, 133 (91 %) have 
been enacted into law either in whole or in substantial part.4 

The Commission's recommendations and studies are published 
as pamphlets and later in hardcover volumes. A list of past 
publications and information on where and how copies may be 
obtained may be found at the end of this Report. 

4 See list of recommendations and legislative action in Appendix I infra. 
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1983 LEGISLATIVE· PROGRAM 
The Commission plans to recommend legislation on the 

following subjects to the 1983 Legislature: 
(1) Wills and intestate succession! 
(2) Missing persons.2 

(3) Nonprobate transfers.3 
(4) Emancipated minors.4 
(5) Notice in limited conservatorship proceedings.s 

(6) Disclaimer of testamentary and other interests.6 

(7) Division of property on dissolution of marriage.7 

(8) Creditors'remedies.s 

(9) Dismissal of civil actions for lack of prosecution.9 

(10) Conforming changes to the Bond and Undertaking 
Laws.lO 

(11) Rejection of late claims against public entities.ll 
(12) Liability of marital property for debts.12 
(13) Vacation of streets and highways.13 

1 See Tentative Recommendation Relating to Wills and Intestate Succession, 16 Cal. L. 
Revision Comm'n Reports 2301 (1982). 

2 See Recommendation Relating to Misssing Persons (September 1982), published in 
Recommendah"ons Relating to Probate Law and Procedure, 16 Cal. L. Revision 
Comm'n Reports 101 (1982). 

3 See Recommendation Relating to Nonprobate Transfers (September 1982), published 
in Recommendations Relating to Probate Law and Procedure, 16 Cal. L. Revision 
Comm'n Reports 101 (1982). 

f See Recommendation Relating to Emancipated Minors (September 1982), published in 
Recommendations Relating to Probate Law and Procedure, 16 Cal. L. Revision 
Comm'n Reports 101 (1982). 

5 See Recommendation Relating to Notice in Limited Conservatorship Proceedings 
(September 1982), published in Recommendations Relating to Probate Law and 
Procedure, 16 Cal. L. Revision Comm'n Reports 101 (1982). 

8 See Recommendation Relating to Disclaimer of Testamentary and Other Interests 
(September 1982), published in Recommendations Relating to Probate Law and 
Procedure, 16 Cal. L. Revision Comm'n Reports 101 (1982). 

7 See Recommendation Relating to Di~ision of Joint Tenancy and Tenancy in Common 
Property at Dissolution of Marriage (September 1982), published as Appendix VII to 
this Report. 

S See Recommendation Relating to Creditors' Remedies (September 1982), published as 
Appendix VIII to this Report. 

9 See Recommendation Relating to Dismissal for Lack of Prosecution (September 1982), 
published as Appendix IX to this Report. 

10 See Recommendation Relating to Conforming Changes to the Bond and Undertaking 
Law (September 1982), published as Appendix X to this Report. 

\1 See Recommendation Relating to Notice of Rejection of Late Claim Against Public 
Entity (November 1982), published as Appendix XI to this Report. 

12 See Recommelldiltion Relatillg to Liabili(l· of.\[aritai Proper(I' for Debts, 17 Cal. L. 
Revision Comm'n Reports 1 (1984). Work on this recommendation will be completed 
early in 1983. 

13 The Commission did not prepare a recommendation relating to the legislation to be 
submitted in 1983. The 1983 recommended legislation merely clarifies legislation 
earlier enacted upon Commission recommendation. 
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Other recommendations will be submitted if work on them is 
completed in time to permit their submission to the 1983 session 
of the Legislature. 

MAJOR STUDIES IN PROGRESS 

Probate Code 
The 1980 session of the Legislature directed the Commission to 

make a study of the Probate Code. In response to this directive, 
the Commission has commenced a study of portions of the 
Uniform Probate Code and the existing California law relating to 
those portions. 

In 1982, upon Commission recommendation, legislation was 
enacted permitting a will to be upheld as valid if the signature 
and material provisions of the will are in the handwriting of the 
testator. See 1982 Cal. Stats. ch. 187. See also Recommendation 
Relating to Holographic and Nuncupative Wills, 16 Cal. L. 
Revision Comm'n Reports 301 (1982). This legislation also 
repealed provisions permitting oral wills. 

The Commission recommended to the 1981-82 legislative 
session legislation relating to nonprobate transfers. See 
Recommendation Relating to Non-Probate Transfers, 15 Cal. L. 
Revision Comm'n Reports 1605 (1980). This recommendation 
was enacted in part; provisions were enacted authorizing 
financial institutions to offer accounts payable on death to the 
beneficiary designated by the depositor. See 1982 Cal. Stats. ch. 
269. 

The Commission proposes for enactment in 1983 a new, 
comprehensive statute relating to wills and intestate succession. 
See Tentative Recommendations Relating to Wills and Intestate 
Succession, 16 Cal. L. Revision Comm'n Reports 2301 (1982). 
Recommendations concerning other aspects of probate law and 
related areas-such as missing persons, emanCipated minors, 
disclaimers, non probate transfers, and limited conservatorship 
proceedings-will also be submitted to the 1983 legislative 
session. See Recommendations Relating to Probate Law and 
Procedure, 16 Cal. L. Revision Comm'n Reports 101 (1982). 

The Commission has retained the follOwing expert consultants 
to assist the Commission in its study of probate law: Professor 
Paul E. Basye, Hastings College of the Law, Professor Gail B. 
Bird, Hastings College of the Law, Professor James L. Blawie, 
University of Santa Clara School of Law, Professor Jesse 
Dukeminier, U.C.L.A. Law School, Professor Susan F. French, 
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u.c. Davis Law School, and Professor Russell D. Niles, Hastings 
College of the Law. The Commission is working in close 
cooperation with the Estate Planning, Trust and Probate Law 
Section of the State Bar. 

Community Property 
Another major topic under active study by the Commission is 

the law relating to community property. Work on this study has 
been divided into two phases. 

The first phase covers the liability of various kinds of 
community property and separate property to third-party 
creditors for debts and tort obligations of either or both spouses. 
Professor William A. Reppy, Jr., Duke Law School, is the 
Commission's principal consultant on this phase of the topic. The 
background study he prepared for the Commission has been 
published. See Reppy, Debt Collection From Married 
Californians: Problems Caused by Transmutations, Single-Spouse 
Management, and Invalid Marriage, 18 San Diego L. Rev. 143 
(1980). The Commission's recommendation on this phase of the 
study will be submitted to the 1983 legislative session. See 
Recommendation Relating to Liability of Marital Property for 
Debts, 17 Cal. L. Revision Comm'n Reports 1 (1984). 

The second phase covers the problems in connection with 
equal management and control of community property, the 
division of community property upon dissolution of marriage, 
and related problems. Professor Carol S. Bruch, U.c. Davis Law 
School, has prepared background studies on this phase of the 
topic. See Bruch, The Definition and Division of Marital 
Property in California: Towards Parity and Simplicity, 33 
Hastings L. J. 769 (1982), and Management Powers and Duties 
Under California s Community Property Laws, to be published 
in Volume 34 of Hastings Law Journal. Her background studies 
are now being reviewed by the Commission. 

The Commission is working closely with the Property Division 
Committee of the State Bar Family Law Section. Professor Bruce 
Wolk, u.c. Davis Law School, serves as a special consultant on 
the tax aspects of the community property study. 

The Commission submitted a recommendation relating to one 
aspect of this topic to the 1982 Legislature. See Recommendation 
Relating to Federal Military and Other Federal Pensions as 
Community Property, 16 Cal. L. Revision Comm'n Reports 47 
(1982). The joint resolution recommended by the Commission 
was adopted as Resolution Chapter 44 of the Statutes of 1982. For 



2014 ANNUAL REPORT 1982 

federal legislation, see Uniform Former Spouses' Protection Act, 
Cong., 2d Sess., 128 Congo Rec. H5953 (daily ed. August 16, 1982), 
H.B. Rept. No. 749, 97th Cong., 2d Sess. 13 (1982). 

The Commission has also prepared a Recommendah"on 
ReJah"ng to Division of Joint Tenancy and Tenancy in Common 
Property at DissoJuh"on of Marriage (September 1982), published 
as Appendix VII to this Report. The Commission plans to submit 
this recommendation to the 1983 legislative session. 

CALENDAR OF TOPICS FOR STUDY 

Topics Authorized for Study 

The Commission has on its calendar of topics the topics listed 
below. Each of these topics has been authorized for Commission 
study by the Legislature.1 

Topics Under Active Consideration 
During the next year, the Commission plans to devote 

substantially all of its time to consideration of the following 
topics: 

Creditors' remedies. Whether the law relating to creditors' 
remedies including, but not limited to, attachment, garnishment, 
execution, repossession of property (including the claim and 
delivery statute, self-help repossession of property, and the 
Commercial Code repossession of property provisions), civil 
arrest, confession of judgment procedures, default judgment 
procedures, enforcement of judgments, the right of redemption, 
procedures under private power of sale in a trust deed or 
mortgage, possessory and non possessory liens, and related 
matters should be revised.2 

A comprehensive statute was enacted in 1982 relating to 
enforcement of judgments. 1982 Cal. Stats. ch. 1364. The 
Attachment Law was substantially revised and conforming 
changes were made in other statutes. 1982 Cal. Stats. chs. 1198 
(attachment), 497 (conforming changes). See also Tentative 
Recommendah"on Proposing the Enforcement of Judgments 
Law, 15 Cal. L. Revision Comm'n Reports 2001 (1980); 
1 Section 10335 of the Government Code provides that the Commission shall study, in 

addition to those topics which it recommends and which are approved by the 
Legislature, any topic which the Legislature by concurrent resolution refers to it for 
study. 

2 Authorized by 1974 Cal. Stats. res. ch. 45. See also 1972 Cal. Stats. res. ch. 27; 1957 Cal. 
Stats. res. ch. 202; 1 Cal. L. Revision Comm'n Reports, "1957 Report" at 15 (1957). 
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Recommendation Relating to Attachment, 16 Cal. L. Revision 
Comm'n Reports 701 (1982); 1982 Creditors' Remedies 
Legislation, 16 Cal. L. Revision Comm'n Reports 1001 (1982). 

The Commission plans to submit additional recommendations 
relating to creditors' remedies to the 1983 legislative session. See 
Recommendations Relating to Creditors' Remedies (September 
1982) , published as Appendix VIII to this Report; 
Recommendation Relating to Liability of Marital Property for 
Debts, 17 Cal. L. Revision Comm'n Reports 1 (1984). 

Probate Code. Whether the California Probate Code should 
be revised, including but not limited to whether California 
should adopt, in whole or in part, the Uniform Probate Code.3 

For additional information on this topic, see discussion under 
"Major Studies in Progress" supra. 

Marketable Title Act and related matters. Whether a 
Marketable Title Act should be enacted in California and 
whether the law relating to covenants and servitudes relating to 
land, and the law relating to nominal, remote, and obsolete 
covenants, conditions, and restrictions on land use, should be 
revised.4 

Professor James L. Blawie, University of Santa Clara School of 
Law, has prepared an analysis of the areas and problems that 
might be covered by this study. Professors Paul E. Basye, 
Hastings College of the Law, Jesse Dukeminier, U.C.L.A. Law 
School, Susan F. French, U.c. Davis Law School, and Russell D. 
Niles, Hastings College of the Law, also serve as expert 
consultants. 

As the first phase of this project, the Commission 
recommended to the Legislature the enactment of legislation to 
expedite clearing title to land burdened by obsolete interests, 
such as ancient deeds of trust. See Recommendation Relating to 
Marketable Title of Real Property, 16 Cal. L. Revision Comm'n 
Reports 401 (1982). The legislation was enacted as Chapter 1268 
of the Statutes of 1982. The Commission plans to submit 
additional recommendations dealing with other property 
interests in the future. 

Possibilities of reverter and powers of termination. Whether 
the law relating to possibilities of reverter and powers of 
termination should be revised.5 

3 Authorized by 1980 Cal. Stats. res. ch. 37. 
4 Authorized by 1976 Cal. Stats. res. ch. 30. See also 1975 Cal. Stats. res. ch. 82. 
5 Authorized by 1975 Cal. Stats. res. ch. 15. See also 12 Cal. L. Revision Comm·n Reports 

528 (1974). 
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Civil Code Section 1464. Whether Civil Code Section 1464 
(relating to covenants running with the land) should be revised 
or repealed.6 

Community property. Whether the law relating to 
community property should be revised.7 

For additional information on this topic, see discussion under 
"Major Studies in Progress" supra. 

Involuntary dismissal for lack of prosecution. Whether the 
law relating to involuntary dismissal for lack of prosecution 
should be revised.8 

The Commission plans to submit a recommendation on this 
subject to the 1983 legislative session. SeeRecommendation 
Relating to Dismissal for Lack of Prosecution (September 1982), 
published as Appendix IX to this Report. 

Statute of limitations. Whether the law relating to statutes of 
limitations applicable to felonies should be revised.9 

The Commission has retained Professor Gerald F. Uelman, 
Loyola Law School, Los Angeles, as a consultant on this topic. 
Professor Uelman is preparing a background study. 

Child custody, adoption, guardianship, and related 
matters. Whether the law relating to custody of children, 
adoption, guardianship, freedom from parental custody and 
control, and related matters should be revised.1o 

The Commission plans to submit recommendations on several 
aspects of this topic to the 1983 Legislature. See 
Recommendations Relating to Probate Law and Procedure 
(Emancipated Minors; Missing Persons; Notice in Limited 
Conservatorship Proceedings), 16 Cal. L. Revision Comm'n 
Reports 101 (1982). 

Rights and disabilities of minors and incompetent 
persons. Whether the law relating to the rights and disabilities 
of minors and incompetent persons should be revised.ll 

6 Authorized by 1978 Cal. Stats. res. ch. 65. 
7 Authorized by 1978 Cal. Stats. res. ch. 65. See also 14 Cal. L. Revision Comm'n Reports 

22 (1978). 
8 Authorized by 1978 Cal. Stats. res. ch. 65. See also 14 Cal. L. Revision Comm'n Reports 

23 (1978). 
9 Authorized by 1981 Cal. Stats. ch. 909, § 3. 
10 Authorized by 1972 Cal. Stats. res. ch. z:T. See also 10 Cal. L. Revision Comm'n Reports 

1122 (1971); 1956 Cal. Stats. Res. ch. 42; 1 Cal. L. Revision Comm'n Reports, "1956 
Report" at 29 (1957). 

11 Authorized by 1979 Cal. Stats. res. ch. 19. See also 14 Cal. L. Revision Comm'n Reports 
217 (1978). 



ANNUAL REPORT 1982 2017 

The Commission plans to submit recommendations on various 
aspects of this topic to the 1983 Legislature. See 
Recommendations Relating to Probate Law and Procedure 
(Emancipated Minors; Missing Persons; Notice in Limited 
Conservatorship Proceedings), 16 Cal. L. Revision Comm'n 
Reports 101 (1982). 

Escheat; unclaimed property. Whether the law relating to 
the escheat of property and the disposition of unclaimed or 
abandoned property should be revised.12 

The Commission's recommendation to the 1983 legislative 
session relating to wills and intestate succession includes 
recommended provisions relating to escheat. See Tentative 
Recommendation Relating to Wills and Intestate Succession, 16 
Cal. L. Revision Comm'n Reports 2301 (1982). 

Other Topics Authorized for Study 
The Comission has not yet begun the preparation of a 

recommendation on the topics listed below. 

Prejudgment interest. Whether the law relating to the award 
of prejudgment interest in civil actions and related matters 
should be revised.13 

Class actions. Whether the law relating to class actions should 
be revised}· 

Offers of compromise. Whether the law relating to offers of 
compromise should be revised. is 

Discovery in civil cases. Whether the law relating to 
discovery in civil cases should be revised}6 

Procedure for removal of invalid liens. Whether a summary 
procedure should be provided by which property owners can 
remove doubtful or invalid liens from their property, including 
a provision for payment of attorney fees to the prevailing party. iT 

12 Authorized by 1967 Cal. Stats. res. ch. 81. See also 1956 Cal. Stats. res. ch. 42. 
13 Authorized by 1971 Cal. Stats. res. ch. 75. 
14 Authorized by 1975 Cal. Stats. res. ch. 15. See also 12 Cal. L. Revision Comm'n Reports 

524 (1974). 
15 Authorized by 1975 Cal. Stats. res. ch. 15. See also 12 Cal. L. Revision Comm'n Reports 

525 (1974). 
16 Authorized by 1975 Cal. Stats. res. ch. 15. See also 12 Cal. L. Revision Comm'n Reports 

526 (1974). 
17 Authorized by 1980 Cal. Stats. res. ch. 37. 
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Special assessments for public improvements. Whether the 
acts governing special assessments for public improvements 
should be simplified and unified. IS 

Topics Continued on Calendar for Further Study 
On the following topics, studies and recommendations relating 

to the topic, or one or more aspects of the topic, have been made. 
The topics are continued on the Commission's calendar for 
further study of recommendations not enacted or for the study 
of additional aspects of the topic or new developments. 

Eminent domain. Whether the law relating to eminent 
domain should be revised.19 

Quiet title actions. Whether the law relating to quiet title 
actions should be revised.2D 

Abandonment or vacation of streets and highways. Whether 
the law relating to the abandonment or vacation of public streets 
and highways by cities, counties, and the state should be revised.21 

Evidence. Whether the Evidence Code should be revised.22 

The Commission plans to undertake a study of the differences 
between the Federal Rules of Evidence and the California 
Evidence Code when time permits. Professor Jack Friedenthal of 
the Stanford Law School is the Commission's consultant on this 
study. The experience under the Evidence Code will be 
reviewed in the course of the study to determine whether any 
revisions are needed. 

Arbitration. Whether the law relating to arbitration should 
be revised.23 

Partition. Whether the law relating to partition should be 
revised.24 

18 Authorized by 1980 Cal. Stats. res. ch. 37. 
19 Authorized by 1977 Cal. Stats. res. ch. 17. See also 1965 Cal. Stats. res. ch. 130; 1956 Cal. 

Stats. res. ch. 42; 4 Cal. L. Revision Comm'n Reports 115 (1963). 
1II Authorized by 1978 Cal. Stats. res. ch. 65. See also 14 Cal. L. Revision Comm'n Reports 

22 (1978). 
21 Authorized by 1978 Cal. Stats. res. ch. 65. 
22 Authorized by 1965 Cal. Stats. res. ch. 130. 
23 Authorized by 1968 Cal. Stats. res. ch. 110. See also 8 Cal. L. Revision Comm'n Reports 

1325 (1967). 
24 Authorized by 1977 Cal. Stats. res. ch. 17. See also 1959 Cal. Stats. res. ch. 218; 1956 Cal. 

Stats. res. ch. 42; 1 Cal. L. Revision Comm'n Reports, "1956 Report" at 21 (1957). 
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Modification of contracts. Whether the law relating to 
modification of contracts should be revised.2S 

Governmental liability. Whether the law relating to 
sovereign or governmental immunity in California should be 
revised.26 

Inverse condemnation. Whether the decisional, statutory, 
and constitutional rules governing the liability of public entities 
for inverse condemnation should be revised (including, but not 
limited to, liability for damages resulting from flood control 
projects) and whether the law relating to the liability of private 
persons under similar circumstances should be revised. 'Z1 

Lease law. Whether the law relating to the rights and duties 
attendant upon termination or abandonment of a lease should be 
revised.28 

Liquidated damages. Whether the law relating to liquidated 
damages in contracts generally, and particularly in leases, should 
be revised.29 

Parol evidence rule. Whether the parol evidence rule should 
be revised.30 

Powers of appointment. Whether the law relating to powers 
of appointment should be revised.31 

Pleadings in civil actions. Whether the law relating to 
pleadings in civil actions and proceedings should be revised.as 

Topics for Future Consideration 
The Commission recommends that a number of topics already 

authorized for study be expanded to include the study of all 
aspects of family law. This expanded authority is needed so that 
the Commission has clear authority to deal effectively with 
problems discovered in the course of studying previously 

211 Authorized by 1974 Cal. Stats. res. ch. 45. See also 1957 Cal. Stats. res. ch. 202; 1 Cal. 
L. Revision Comm'n Reports, "1957 Report" at 21 (1957). 

26 Authorized by 1977 Cal. Stats. res. ch. 17. See also 1957 Cal. Stats. res. ch. 202. 
'ZI Authorized by 1971 Cal. Stats. res. ch. 74. See also 1970 Cal. Stats. res. ch. 46; 1965 Cal. 

Stats. res. ch. 130. 
118 Authorized by 1965 Cal. Stats. res. ch. 130. See also 1957 Cal. Stats. res. ch. 202. 
29 Authorized by 1973 Cal. Stats. res. ch. 39. See also 1969 Cal. Stats. res. ch. 224. 
30 Authorized by 1971 Cal. Stats. res. ch. 75. See also 10 Cal. L. Revision Comm'n Reports 

1031 (1971). 
31 Authorized by 1979 Cal. Stats. res. ch. 19. See also 1965 Cal. Stats. res. ch. 130; 14 Cal. 

L. Revision Comm'n Reports 218 (1978). 
32 Authorized by 1980 Cal. Stats. res. ch. 37. 
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authorized topics-Probate Code, community property, rights 
and disabilities of minors and incompetent persons, and child 
custody, adoption, and guardianship. 

FUNCTION AND PROCEDURE OF COMMISSION 
The principal duties of the Law Revision Commissionl are to: 
(1) Examine the common law and statutes for the purpose of 

discovering defects and anachronisms. 
(2) Receive and consider suggestions and proposed changes in 

the law from the American Law Institute, the National 
Conference of Commissioners on Uniform State Laws,2 bar 
associations, and other learned bodies, and from judges, public 
officials, lawyers, and the public generally. 

(3) Recommend such changes in law as it deems necessary to 
bring the law of this state into harmony with modern conditions.3 

The Commission is required to file a report at each regular 
session of the Legislature containing a calendar of topics selected 
by it for study, listing both studies in progress and topics intended 
for future consideration. The Commission may study only topics 
which the Legislature, by concurrent resolution, authorizes it to 
study.· 

The Commission's work on a recommendation is commenced 
after a background study has been prepared. In some cases, the 
study is prepared by a member of the Commission's staff, but 
some of the studies are undertaken by specialists in the fields of 
law involved who are retained as research consultants to the 
Commission. This procedure not only provides the Commission 
with invaluable expert assistance but is economical as well 
because the attorneys and law professors who serve as research 
consultants have already acquired the considerable background 
necessary to understand the specific problems under 
consideration. Expert consultants are also retained to advise the 
Commission at meetings. 

1 Gov't Code §§ 10300-10340 (statute establishing Law Revision Commission). 
I The Commission's Executive Secretary serves as an Associate Member of the National 

Conference of Commissioners on Uniform State Laws. 
3 See Gov't Code § 10330. The Commission is also directed to recommend the express 

repeal of all statutes repealed by implication or held unconstitutional by the 
California Supreme Court or the Supreme Court of the United States. Gov't Code 
§ 10331. 

4 See Gov't Code § 10335. In addition, Code of Civil Procedure Section 703.120 requires 
the Commission to review statutes providing for exemptions from enforcement of 
money judgments each 10 years and to recommend any needed revisions. The 
Commission is also directed by statute to study the topic of the statutes of limitations 
for felonies. 1981 Cal. Stats. ch. 909, § 3. 
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The background study is given careful consideration by the 
Commission and, after making its preliminary decisions on the 
subject, the Commission ordinarily distributes a tentative 
recommendation to the State Bar and to numerous other 
interested persons. Comments on the tentative recommendation 
are considered by the Commission in determining what 
recommendation, if any, the Commission will make to the 
Legislature. When the Commission has reached a conclusion on 
the matter, its recommendation to the Legislature, including a 
draft of any legislation necessary to effectuate its 
recommendation, is published in a pamphlet.s In some cases, the 
background study is published in the pamphlet containing the 
recommendation.6 

The Commission ordinarily prepares a Comment explaining 
each section it recommends. These Comments are included in 
the Commission's report and are frequently revised by legislative 
committee reports7 to reflect amendrnents8 made after the 
recommended legislation has been introduced in the 
Legislature. The Comment often indicates the derivation of the 
section and explains its purpose, its relation to other sections, and 
potential problems in its meaning or application. The Comments 
are written as if the legislation were enacted since their primary 
purpose is to explain the statute to those who will have occasion 
to use it after it is in effect. They are entitled to substantial weight 

5 Occasionally one or more members of the Commission may not join in all or part of a 
recommendation submitted to the Legislature by the Commission. 

6 Background studies may be published in law reviews. For background studies published 
in law reviews in 1981 and 1982, see Reppy, Debt Collection for Married Californians: 
Problems Caused by Transmutations, Single-Spouse Management, and Invalid 
Marriage, 18 San Diego L. Rev. 143 (1982); Bruch, The Definition and Division of 
Marital Property in California: Towards Parity and SimpliCity, 33 Hastings L. J. 769 
(1982). For a list of background studies published in law reviews prior to 1981, see 
10 Cal. L. Revision Comm'n Reports 1108 n.S (1971),11 Cal. L. Revision Comm'n 
Reports 1008 n.S & 1108 n.S (1973), and 13 Cal. L. Revision Comm'n Reports 1628 n.S 
(1976). 

7 Special reports are adopted by legislative committees that consider bills recommended 
by the Commission. These reports, which are printed in the legislative journal, state 
that the Comments to the various sections of the bill contained in the Commission's 
recommendation reflect the intent of the committee in approving the bill except to 
the extent that new or revised Comments are set out in the committee report itself. 
For a description of the legislative committee reports adopted in connection with the 
bill that became the Evidence Code, see Arellano v. Moreno, 33 Cal. App.3d 877, 884, 
109 Cal. Rptr. 421,426 (1973). For an example of such a report, see Appendix III to 
this Report. 

8 Many of the amendments made after the recommended legislation has been introduced 
are made upon recommendation of the Commission to deal with matters brought to 
the Commission's attention after its recommendation was printed. In some cases, 
however, an amendment may be made that the Commission believes is not desirable 
and does not recommend. 
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in construing the statutory ptovisions.9 However, while the 
Commission endeavors in the Comment to explain any changes 
in the law made by the section, the Commission does not claim 
that every inconsistent case is noted in the Comment, nor can it 
anticipate judicial conclusions as to the significance of existing 
case authorities. lO Hence, failure to note a change in prior law or 
to refer to an inconsistent judicial decision is not intended to, and 
should not, influence the construction of a clearly stated statutory 
provision.ll 

The pamphlets are distributed to the Governor, Members of 
the Legislature, heads of state departments, and a substantial 
number of judges, district attorneys, lawyers, law professors, and 
law libraries throughout the state.12 Thus, a large and 
representative number of interested persons are given an 
opportunity to study and comment upon the Commission's work 
before it is considered for enactment by the Legislature!3 The 
annual reports and the recommendations and studies of the 
Commission are republished in a set of hardcover volumes that 
is both a permanent record of the Commission's work and, it is 
believed, a valuable contribution to the legal literature of the 
state. These volumes are available at most county law libraries 
and at some other libraries. Some hardcover volumes are 
out-of-print, but others are available for purchase!4 

II Eg., Van Arsdale v. Hollinger, 68 CaUd 245, 249-50, 437 P.2d 508, 511, 66 Cal. Rptr. 20, 
23 (1968). The Comments are published by both the Bancroft-Whitney Company and 
the West Publishing Company in their editions of the annotated codes. 

10 See, e.g., Arellano v. Moreno, 33 Cal. App.3d trT7, 109 Cal. Rptr. 421 (1973). 
II The Commission does not concur in the Kaplan approach to statutory construction. See 

Kaplan v. Superior Court, 6 Cal.3d ISO, lIS8-59, 491 P.2d 1,5-6,98 Cal. Rptr. 649,653-54 
(1971). For a reaction to the problem created by the Kaplan approach, see 
Becommendation Relating to Erroneously Ordered Disclosure of Privileged 
Information, 11 Cal. L. Revision Comm'n Reports 1163 (1973). See also 1974 Cal. Stats. 
ch.22:1. 

II See Gov't Code § 10333. 
13 For a step by step description of the procedure followed by the Commission in 

preparing the 1.983 govemmentalliability statute, see DeMoully, Fact Finding for 
Legislation: A Case Study, SO A.B.A.}. 285 (1964). The procedure followed in 
preparing the Evidence Code is described in 7 Cal. L. Revision Comm 'n Reports 3 
(1965). 

14 See "Publications of the California Law Revision Commission" infra. 
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PERSONNEL OF COMMISSION 
As of December 1, 1982, the membership of the Law Revision 

Commission is: 
Term Expires 

Robert J. Berton, San Diego, Chairperson .................................. October 1, 1983 
Beatrice P. Lawson, Los Angeles, Vice Chairperson .............. October 1, 1983 
Hon. Orner L. Rains, Ventura, Senate Member........................................ • 
Hon. Alister McAlister, Fremont, Assembly Member ............................... • 
Roslyn P. Chasan, Palos Verdes Estates, Member .................... October 1, 1983 
James H. Davis, Los Angeles, Member ........................................ October 1, 1985 
John B. Emerson, Los Angeles, Member .................................... October l, 1985 
Debra S. Frank, Los Angeles, Member ...................................... October 1, 1983 
David Rosenberg, Davis, Member ................................................ October 1, 1985 
Bion M. Gregory, Sacramento, ex ollicio Member .................................... t 

* The legislative members of the Commission serve at the pleasure of the appointing 
power. 

t The Legislative Counsel is an ex oDico member of the Commission. 

In April 1982, Governor Brown appointed Roslyn P. Chasan, 
Palos Verdes Estates (replacing Judith Ashrnann who had 
resigned), James H. Davis, Los Angeles (replacing Thomas Loo 
whose term had expired), John B. Emerson, Los Angeles 
(replacing George Chinn who had resigned), and Debra S. 
Frank, Los Angeles (replacing Jean Love whose term had 
expired). 

In December 1981, Jean c. Love was elected Chairperson and 
Beatrice P. Lawson was elected Vice Chairperson of the 
Commission for a one-year term commencing December 31, 
1981. 

In May 1982, Robert J. Berton was elected Chairperson of the 
Commission for a term expiring on December 30, 1982, the 
unexpired portion of the term of former Chairperson Jean Love. 

In November, 1982, David Rosenberg was elected Chairperson 
and Debra S. Frank was elected Vice Chairperson of the 
Commission. Their one-year terms commence December 31, 
1982. 

As of December 1, 1982, the staff of the Commission is: 

John H. DeMoully 
Executive Secretary 
Nathaniel Sterling 

Assistant Executive Secretary 

Legal 
Robert J. Murphy III 

StaR" Counsel 
Stan G. Ulrich 
StaR" Counsel 
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AdministTative-Secretariai 
Juan C. Rogers 

Administrative Assistant 
Victoria V. Matias Le!a M. Skaug •. 

Word ProceSsing Techm'cian Word Processing Technician 

During 1982, the following Stanford Law School and University 
of Santa Clara Law School students were employed on a 
part-time, intermittent basis: Adele P. Athenour, Lynn Alison 
Combs, Robert G. P. Cruz, Robert W. Helm, Diane S. Makar, 
Betty L. Meshack, and Richard Seim. 

LEGISLATIVE HISTORY OF 
RECOMMENDATIONS 

SUBMITTED TO 1982 LEGISLATIVE SESSION 
The Commission recommended 11 bills for enactment at the 

1982 session. Ten of the bills were enacted. The Commission also 
recommended a concurrent resolution and a joint resolution to 
the 1982 session. The Legislature adopted both of the resolutions. 

Creditors' Remedies 
Four bills relating to creditors' remedies were recommended 

by the Commission for enactment at the 1982 session. 
Enforcement of judgments. Assembly Bills 7fJT and 798 were 

introduced by Assemblyman Alister McAlister to effectuate the 
Commission's recommendation on this subject. See Tentative 
Recommendation Proposing the Enforcement of Judgments 
Law, 15 Cal. L. Revision Comm'n Reports 2001 (1980). 

Assembly Bill 7fJT, which proposed enactment of the 
Enforcement ofJudgments Law, was enacted as Chapter 1364 of 
the Statutes of 1982. Assembly Bill 798, making changes in various 
codes to conform to the new Enforcement of Judgments Law, 
was enacted as Chapter 497 of the Statutes of 1982. A number of 
substantive, technical, and clarifying amendments were made 
before the bills were enacted. These amendmen~s are not 
described here because the Commission, in cooperation with 
California Continuing Education of the Bar, has published the 
new Enforcement of Judgments Law as enacted. See 1982 
Creditors' Remedies Legislation, 16 Cal. L. Revision Comm'n 
Reports 1001 (1982). 

The Assembly Judiciary Committee and the Senate Judiciary 
Committee adopted special reports revising the official 
Comments to Assembly Bills 7fJT and 798. See Report of Assembly 
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Committee on judiciary on Assembly Bills 707 and 798, noted in 
Assembly J. Ganuary 18, 1982) at 9356, reprinted as Appendix II 
to this Report; Report of Senate Committee on judiciary on 
Assembly Eills 707,798, and 2332, Senate J. Gune 24, 1982) at 
11372, reprinted as Appendix III to this Report. 

Interest rate on judgments. Senate Bill 203 was introduced by 
Senator Omer L. Rains to effectuate the Commission's 
recommendation on this subject. See Recommendation Relating 
to Interest Rate on judgments, 15 Cal. L. Revision Comm'n 
Reports 7 (1980). The bill, enacted as Chapter 150 of the Statutes 
of 1982, effectuates the Commission's recommendation that the 
interest rate on judgments be increased to ten percent. 
Provisions providing for prejudgment interest in personal injury 
actions (not recommended by the Commission) were also 
enacted by this bill. 

Prejudgment attachment. Assembly Bill 2332, which became 
Chapter 1198 of the Statutes of 1982, was introduced by 
Assemblyman McAlister to effectuate the Commission's 
recommendation on this subject. See Recommendation Relating 
to Attachment, 16 Cal. L. Revision Comm'n Reports 701 (1982). 
See also Report of Senate Committee on judiciary on Assembly 
Bills 707, 798, and 2332, Senate J. Gune 24, 1982) at 11399, 
reprinted as Appendix III to this Report. A number of 
substantive, technical, and clarifying amendments were made 
before Assembly Bill 2332 was enacted. These amendments are 
not described here because the revised attachment law is 
included in a book published in cooperation with California 
Continuing Education of the Bar. See 1982 Creditors' /lemedies 
Legislation, 16 Cal. L. Revision Comm'n Reports 1001 (1_). 

Bonds and Undertakings 
Assembly Bills 2750 and 2751 were introduced by 

Assemblyman McAlister to effectuate the Commission's 
recommendation on this subject. See Recommendation lIelating 
to Statutory Bonds and Undertakinqs, 16 Cal. L. Itevision 
Comm'n Reports 501 (1982). See. also Report of SelMte 
Committee on judfciary on Assembly Bills 2750 and 27S1, Senate 
J. Gune 24, 1982) at 11370, reprinted as Appendix IV to this 
Report. 

Assembly Bill 2751, which proposed the consolidatioll of 
general procedural rules applicable to all statutory bonds and 
undertakings in one statute, was enacted after technical 
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amendments were made and became Chapter 998 of the Statutes 
of 1982. 

Assembly Bill 2750, making changes in various codes to 
conform to the new bond and undertaking law, was enacted after 
technical and clarifying amendments were made and became 
Chapter 517 of the Statutes of 1982. 

Estate Planning and Probate 
Nonprobate transfers. Assembly Bill 325 was introduced by 

Assemblyman McAlister to effectuate the Commission's 
recommendation on this subject. See Recommendation Relating 
to Non-Probate Transfers, 15 Cal. L. Revision Comm'n Reports 
1605 (1980). The bill was not enacted. However, Assembly Bill 
2643, which became Chapter 269 of the Statutes of 1982, was 
introduced by Assemblyman McAlister to enact the substance of 
a portion of the Commission's recommendation authorizing 
financial institutions to offer "pay-on-death" accounts to their 
depositors. The Commission plans to submit a recommendation 
on nonprobate transfers to the 1983 session. See 
Recommendation Relating to Nonprobate Transfers (September 
1982), published in Recommendations Relating to Probate Law 
and Procedure, 16 Cal. L. Revision Comm'n Reports 101 (1982). 

Holographic and nuncupative wills. Assembly Bill 2331, 
which became Chapter 187 of the Statutes of 1982, was 
introduced by Assemblyman McAlister to effectuate the 
Commission's recommendation on this subject. See 
Recommendation Relating to Holographic and Nuncupative 
Wills, 16 Cal. L. Revision Comm'n Reports 301 (1982). See also 
Report of Senate Committee on Judiciary on Assembly Bill 2331, 
Senate J. (April 1, 1982) at 8357, reprinted as Appendix V to this 
Report. The bill was enacted after a number of amendments 
were made. 

Marketable Title of Real Property 
Assembly Bill 2416, which became Chapter 1268 of the Statutes 

of 1982, was introduced by Assemblyman McAlister to effectuate 
the Commission's recommendation on this subject. See 
Recommendation Relating to Marketable Title of Real Property, 
16 Cal. L. Revision Comm'n Reports 401 (1982). See also Report 
of Senate Committee on Judiciary on Assembly Bill 2416, Senate 
J. Gune 17, 1982) at 11018, reprinted as Appendix VI to this 
Report. The bill was enacted after a number of amendments 
were made. 
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Escheat 
Assembly Bill 2341, which became Chapter 182 of the Statutes 

of 1982, was introduced by Assemblyman McAlister at the 
request of the Commission to make a technical amendment to 
Probate Code Section 231 to make clear that employee trust 
benefits are to be paid over to the state under the Unclaimed 
Property Law unless the employee benefit plan contains a 
provision for forfeiture. Such benefits do not, however, escheat 
under the Probate Code escheat provisions unless and until the 
employee benefit plan terminates. Benefits paid to the state 
under the Unclaimed Property Law will be held by the state to 
be paid to the person entitled thereto should the person make a 
claim to the state for such benefits. 

Federal Pensions and Benefits Subject to State Marital Property 
Law 

Assembly Joint Resolution 63, which became Resolution 
Chapter 44 of the Statutes of 1982, was introduced by 
Assemblyman McAlister to effectuate the recommendation of 
the Commission on this subject. See Recommendation Relating 
to Federal Military and Other Federal Pensions as Community 
Property, 16 Cal. L. Revision Comm'n Reports 47 (1982). This 
resolution requests that Congress enact legislation providing that 
federal law does not preempt the state community property law 
with regard to the division and award of various federal pension 
and insurance benefits in marital dissolution proceedings. For 
federal legislation see Uniform Former Spouses' Protection Act, 
Cong., 2d Sess., 128 Congo Rec. H5953 (daily ed. August 16, 1982), 
H.R. Rept. No. 749, 97th Cong., 2d Sess. 13 (1982). 

Resolution Approving Topics for Study 
Assembly Concurrent Resolution 76, introduced by 

Assemblyman McAlister and adopted as Resolution Chapter 18 of 
the Statutes of 1982, authorizes the Commission to continue the 
study of 31 topics previously authorized for study. 
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REPORT ON STATUTES REPEALED BY 
IMPLICATION OR HELD UNCONSTITUTIONAL 
Section 10331 of the Government Code provides: 

The commission shall recommend the express repeal of all 
statutes repealed by implication, or held unconstitutional by 
the Supreme Court of the State or the Supreme Court of the 
United States. 

Pursuant to this directive, the Commission has reviewed the 
decisions of the United States Supreme Court and of the 
California Supreme Court published since the Commission's last 
Annual Report was prepared 1 and has the following to report: 

(1) No decision of the United States Supreme Court or the 
California Supreme Court holding a statute of this state repealed 
by implication has been found. 

(2) No decision of the United States Supreme Court holding 
a statute of this state unconstitutional has been found. 

(3) Two decisions of the California Supreme Court held 
statutes of this state unconstitutional.2 

In People v. Mirmirani, 30 Cal. 3d 375 (1981), the court held 
that Penal Code Sections 422 and 422.5 which, read together, 
make it a felony to threaten to commit certain crimes in order 
to achieve "social or political goals," are unconstitutionally vague 
in violation of the guarantees of due process. 

In People v. Superior Court (Engert), 31 Cal.3d 797 (1982), 
the court held that subdivision (a) (14) of Penal Code Section 
190.2, which imposes the death penalty or life imprisonment on 
a person found guilty of first degree murder that was "especially 
heinous, atrocious, or cruel, and manifesting exceptional 
depravity," was unconstitutionally vague and violative of the 
Due Process clauses of the Fourteenth Amendment of the 
United States Constitution, and Article 1, Sections 7 (a) and 15, of 
the California Constitution. 

1 This study has been carried through 32 Cal.3d (387) (Advance Sheet No. 26, September 
28, 1982) and 102 S. Ct. 2976 (Advance Sheet No. 18, July 15, 1982). 

2 See, Hustedt v. Worker's Compensation Appeals Bd., 30 Cal. 3d 329 (1981); Katz v. 
Worker's Compensation Appeals Bd., 30 Cal.3d 353 (1981). The Supreme Court also 
held that Labor Code Section 4907 (granting to the Worker's Compensation Appeals 
Board disciplinary power over persons appearing before it in a representative 
capacity), as applied to attorneys, is unconstitutional as a violation of the separation 
of powers doctrine of Article III, Section 3, of the California Constitution. 
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RECOMMENDATIONS 

The Law Revision Commission respectfully recommends that 
the Legislature authorize the Commission (1) to complete its 
study of the topics previously authorized for study and (2) to 
study the new topic the Commission recommends it be 
authorized to study. See "Calendar of Topics for Study" supra. 

Pursuant to the mandate imposed by Section 10331 of the 
Government Code, the Commission recommends the repeal of 
the provisions referred to under "Report on Statutes Repealed by 
Implication or Held Unconstitutional" supra, to the extent that 
those provisions have been held to be unconstitutional. 





APPENDIX I 
LEGISLATIVE ACTION ON COMMISSION 

RECOMMENDATIONS 
(Cumulative) 

Recommendation 
1. Partial Revision of Education Code, 

1 CAL. L. REvISION COMM'N 
REPoRTS, Annual Report for 1954 at 
12 (1957) 

2. Summary Distribution of SmaU 
Estates Under Probate Code 
Sections 640 to 646, 1 CAL. L. 
REVISION COMM'N REpORTS, 
Annual Report for 1954 at 50 (1957) 

3. Fish and Game Code, 1 CAL. L. 
REVISION COMM'N REPORTS, 
Annual Report for 1957 at 13 (1957); 
1 CAL L. REVISION COMM'N 
REPORTS, Annual Report for 1956 at 
13 (1957) 

4. Maximum Period of Confinement in 
a County JaU, 1 CAL. L. REvISION 
COMM'N REpORTS at A-I (1957) 

5. Notice of AppUcation for Attorneys 
Fees and Costs in Domestic 
Relations Actions, 1 CAL. L. 
REVISION COMM'N REPORTS at B-1 
(1957) 

6. Taking Instructions to Jury Room, 1 
CAL. L. REvISION COMM'N REpORTS 
at C-1 (1957) 

7. The Dead Man Statute, 1 CAL. L. 
REVISION COMM'N REpORTS at D-1 
(1957) 

8. Rights of Surviving Spouse in 
Property Acquired by Decedent 
While Domiciled Elsewhere, 1 CAL. 
L. REVIsION COMM'N REPORTS at 
E-l (1957) 

9. The Marital "For and Against" 
Testimonial Privilege, 1 CAL. L. 
REvISION COMM'N REPORTS at F-1 
(1957) 

Action by Legislature 
Enacted. 1955 Cal. Stats. cbs. 799, 877 

Enacted. 1955 Cal. Stats. ch. 1183 

Enacted. 1957 Cal. Stats. ch. 456 

Enacted. 1957 Cal. Stats. ch. 139 

Enacted. 1957 Cal. Stats. ch. 540 

Not enacted. But see Code Civ. Proc. 
§ 612.4, enacting substance of this 
recommendation. 

Not enacted. But recommendation 
accomplished in enactment of Evidence 
Code. See Comment to EVID. CODE 
§ 1261. 

Enacted. 1957 Cal. Stats. ch. 490 

Not enacted. But recommendation 
accomplished in enactment of Evidence 
Code. See Comment to EVID. CODE 
§970. 

(2031) 
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Recommendation 
10. Suspension of the Absolute Power of 

Alienation, 1 CAL. L. REVISION 
COMM'N REPORTS at G-l (1957); 2 
CAL. L. REvISION COMM'N 
REPORTS, Annual Report for 1959 at 
14 (1959) 

11. Elimination of Obsolete Provisions 
in Penal Code Sections 1377 and 
1378, 1 CAL. L. REvISION CoMM'N 
REPORTS at H-1 (1957) 

12. Judicial Notice of the Law of 
Foreign Countries, 1 CAL. L. 
REvISION COMM'N REPORTS at I-I 
(1957) 

13. Choice of Law Governing Survival 
of Actions, 1 CAL. L. REVISION 
CoMM'N REPORTS at J-1 (1957) 

14. ElTective Date of Order Ruling on a 
Motion for New Trial, 1 CAL. L. 
REVIsION COMM'N REPORTS at K-1 
(1957); 2 CAL L. REVIsION CoMM'N 
REPORTS, Annual Report for 1959 at 
16 (1959) 

15. Retention of Venue for 
Convenience of Witnesses, 1 CAL. L. 
REvISION COMM'N REPORTS at L-1 
(1957) 

16. Bringing New Parties Into Civil 
Actions, 1 CAL. L. REVIsION 
CoMM'N REPORTS at M-1 (1957) 

17. Grand Juries, 2 CAL. L. REvISION 
CoMM'N REPORTS, Annual Report 
for 1959 at 20 (1959) 

18. Procedure for Appointing Guard­
ians, 2 CAL. L. REvISION CoMM'N 
REPORTS, Annual Report for 1959 at 
21 (1959) 

19. Appointment of Administrator in 
Quiet Title Action, 2 CAL. L. 
REvISION COMM'N REpORTS, 
Annual Report for 1959 at 29 (1959) 

20. Presentation of Claims Against 
Public Enb'ties, 2 CAL. L. REvISION 
COMM'N REPORTS at A-I (1959) 

Action by Legislature 
Enacted. 1959 Cal. Stats. ch. 470 

Enacted. 1957 Cal. Stats. ch. 102 

Enacted. 1957 Cal. Stats. ch. 249 

No legislation recommended. 

Enacted. 1959 Cal. Stats. ch. 468 

Not enacted. 

Enacted. 1957 Cal. Stats. ch. 1498 

Enacted. 1959 Cal. Stats. ch. 501 

Enacted. 1959 Cal. Stats. ch. 500 

No legislation recommended. 

Enacted. 1959 Cal. Stats. chs. 1715, 1724, 
1725, 1726, 17~, 1728; CAL. CONST., ART. 
XI, § 10 (1960) 
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Recommendation 
21. Right of Nonresident Aliens to 

Inherit, 2 CAL. L. REVISION COMM'N 
REPORTS at B-1 (1959); 11 CAL . L. 
REVISION COMM'N REPORTS 421 
(1973) 

22. Mortgages to Secure Future 
Advances, 2 CAL. L. REVISION 
COMM'N REpORTS at C-1 (1959) 

23. Doctrine of Worthier Title, 2 CAL. 
L. REVISION COMM'N REPORTS at 
D-l (1959) 

24. Overlapping Provisions of Penal 
and Vehicle Codes Relating to 
Taking of Vehicles and Drunk 
Driving, 2 CAL. L. REVISION 
COMM'N REpORTS at E-1 (1959) 

25. Time Within Which Motion For New 
Trial May Be Made, 2 CAL. L. 
REVISION COMM'N REPORTS at F-1 
(1959) 

26. Notice to Shareholders of Sale of 
Corporate Assets, 2 CAL. L. 
REVISION COMM'N REpORTS at G-1 
(1959) 

'1:1. Evidence in Eminent Domain 
Proceedings, 3 CAL. L. REvISION 
COMM'N REPORTS at A-I (1961) 

28. Taking Possession and Passage of 
Title in Eminent Domain 
Proceedings, 3 CAL. L. REvISION 
COMM'N REpORTS at B-1 (1961) 

29. Reimbursement For Moving 
Expenses When Property Is 
Acquired For Public Use, 3 CAL. L. 
REVISION COMM'N REpORTS at C-1 
(1961) 

30. Rescission of Contracts, 3 CAL. L. 
REVISION COMM'N REPORTS at D-1 
(1961) 

31. Right to Counsel and Separation of 
Delinquent From Nondelinquent 
Minor In Juvenile Court Proceed­
ings, 3 CAL. L. REVISION CoMM'N 
REPORTS at E-1 (1961) 

2-75793 

Action by Legislature 
Enacted. 1974 Cal. Stats. ch. 425 

Enacted. 1959 Cal. Stats. ch. 528 

Enacted. 1959 Cal. Stats. ch. 122 

Not enacted. But see 1972 Cal. Stats. ch. 92, 
enacting substance of a portion of 
recommendation relating to drunk 
driving. 

Enacted. 1959 Cal. Stats. ch. 469 

Not enacted. But see CoRP. CoDE §§ 1001, 
1002, enacting substance of recom­
mendation. 

Not enacted. But see EVID. CoDE § 810 et 
seq. enacting substance of recom­
mendation. 

Enacted. 1961 Cal. Stats. cbs. 1612, 1613 

Not enacted. But see GoVT. CODE § 7260 et 
seq. enacting substance of recom­
mendation. 

Enacted. 1961 Cal. Stats. ch. 589 

Enacted. 1961 Cal. Stats. ch. 1616 
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Recommendation 
32. Survival of Actions, 3 CAL. L. 

REvISION COMM'N REPORTS at F-1 
(1961) 

33. Arbitration, 3 CAL. L. REVISION 
COMM'N REPORTS at G-1 (1961) 

34. Presentation of Claims Against 
Public Oflicers and Employees, 3 
CAL. L. REvISION CoMM'N REPORTS 
at H-1 (1961) 

35. Inter Vivos Marital Property Rights 
in Property Acquired While 
Domiciled Elsewhere, 3 CAL. L 
REvISION CoMM'N REPORTS at I-I 
(1961) 

36. Notice of Alibi in Criminal Actions, 
3 CAL. L. REVISION CoMM'N 
REPORTS at J-1 (1961) 

37. Discovery in Eminent Domain 
Proceedings, 4 CAL. L. REVISION 
CoMM'N REPORTS 701 (1963); 8 
CAL. L REVIsION CoMM'N REPORTS 
19 (1967) 

38. Tort Liability of Public Entities and 
Public Employees, 4 CAL. L 
REvISION CoMM'N REPORTS SOl 
(1963) 

39. Claims, Actions and Judgments 
Against Public Entitles and Public 
Employees, 4 CAL. L. REvIsION 
CoMM'N REPORTS 1001 (1963) 

40. Insurance Coverage For Public 
Entities and Public Employees, 4 
CAL. L. REVIsION CoMM'N REPORTS 
1001 (1963) 

41. Defense of Public Employees, 4 
CAL. L REvISION COMM'N REPORTS 
1301 (1963) 

42. Liability of Public Entities For 
Ownership and Operation of Motor 
Vehicles, 4 CAL. L REVISION 
COMM'N REPORTS 1401 (1963); 7 
CAL. L REVISION COMM'N REPORTS 
401 (1965) 

Action by Legislature 
Enacted. 1961 Cal. Stats. ch. 657 

Enacted. 1961 Cal. Stats. ch. 461 

Not enacted 1961. See recommendation to 
1963 session (item 39 infra) which was 
enacted. 

Enacted. 1961 Cal. Stats. ch. 636 

Not enacted. 

Enacted. 1967 Cal. Stats. ch. 1104 

Enacted. 1963 Cal. Stats., ch. 1681 

Enacted. 1963 Cal. Stats. ch. 1715 

Enacted. 1963 Cal. Stats. ch. 1682 

Enacted. 1963 Cal. Stats. ch. 1683 

Enacted. 1965 Cal. Stats. ch. 1527 
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Recommendation 
43. Workmen s Compensation Benefits 

for Persons Assisting Law 
Enforcement or Fire Control 
OlHcer, 4 CAL. L. REVISION 
COMM'N REPORTS lSOI (1963) 

44. Sovereign Immunity-Amend-
ments and Repeals of Inconsistent 
Statutes, 4 CAL. L. REVISION 
COMM'N REPORTS 1601 (1963) 

45. Evidence Code, 7 CAL. L. REvIsiON 
COMM'N REPORTS 1 (1965) 

46. Claims and Actions Against Public 
Entities and Public Employees, 7 
CAL. L. REVISION CoMM'N REpORTS 
401 (1965) 

47. Evidence Code Revisions, 8 CAL. L. 
REvIsiON CoMM'N REPORTS 101 
(1967) 

48. Evidence-Agricultural Code 
Revisions, 8 CAL. L. REVISION 
COMM'N REPORTS 201 (1967) 

49. Evidence-Commericial Code 
Revisions, 8 CAL. L. REVISION 
COMM'N REPORTS 301 (1967) 

SO. Whether Damage for Personal 
Injury to a Married Person Should 
be Separate or Community 
Property, 8 CAL. L. REVISION 
COMM'N REPORTS 401 (1967); 8 
CAL. L. REVISION CoMM'N REpORTS 
1385 (1967) 

51. Vehicle Code Section 17150 and 
Related Sections, 8 CAL. L. 
REVISION COMM'N REPORTS SOl 
(1967) 

52. Additur, 8 CAL. L. REVISION 
COMM'N REPORTS 601 (1967) 

53. Abandonment or Termination of a 
Lease, 8 CAL. L. REVISION CoMM'N 
REPORTS 701 (1967); 9 CAL. L. 
REVISION CoMM'N REPORTS 401 
(1969); 9 CAL. L. REVISION COMM'N 
REpORTS 153 (1969) 

Action by Legislature 
Enacted. 1963 Cal. Stats. ch. 1684 

Enacted. 1963 Cal. Stats. cbs. 1685, 1686, 
2029 

Enacted. 1965 Cal. Stats. ch. 299 

Enacted. 1965 Cal. Stats. ch. 653 

Enacted in part. 1967 Cal. Stats. ch. 650. 
Balanc:e enacted. 1970 Cal. Stats. ch. 69. 

Enacted. 1967 Cal. Stats. ch. 262 

Enacted. 1967 Cal. Stats. ch. 700 

Enacted. 1968 Cal. Stats. cbs. 457,458 

Enacted. 1967 Cal. Stats. ch. 702 

Enacted. 1967 Cal. Stats. ch. 72 

Enacted. 1970 Cal. Stats. ch. 89 
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Recommendation 
54. Good Faith Improver of Land 

Owned by Another, 8 CAL. L. 
REVISION COMM'N REpORTS 801 
(1967); 8 CAL. L. REVISION COMM'N 
REPORTS 1373 (1967) 

55. Suit By or Against an 
Unincorporated Association, 8 CAL. 
L. REvISION COMM'N REPORTS 901 
(1967) 

56. Escheat, 8 CAL. L. REVISION 
CoMM'N REPORTS 1001 (1967) 

57. Recovery of Condemnees Expenses 
on Abandonment of an Eminent 
Domain Proceeding, 8 CAL. L. 
REVISION COMM'N REpORTS 1361 
(1967) 

58. Service of Process on 
Unincorporated Associations, 8 CAL. 
L. REVISION COMM'N REPORTS 1403 
(1967) 

59. Sovereign bnmunity-Statute of 
limitations, 9 CAL. L. REVISION 
COMM'N REPORTS 49 (1969); 9 CAL. 
L. REvISION COMM'N REPORTS 175 
(1969) 

60. Additur and Remittitur, 9 CAL. L. 
REviSION COMM'N REpORTS 63 
(1969) 

61. Fictitious Business Names, 9 CAL. L. 
REviSION COMM'N REpORTS 71 
(1969) 

62. Quasi-Community Property, 9 CAL. 
L. REvISION COMM'N REPORTS 113 
(1969) 

63. Arbitration of Just Compensation, 9 
CAL. L. REVISION COMM'N REpORTS 
123 (1969) 

64. Revisions of Evidence Code, 9 CAL. 
L. REVISION COMM'N REpORTS 137 
(1969) 

65. Mutuality of Remedies in Suits for 
Specific Performance, 9 CAL. L. 
REVISION COMM'N REPORTS 201 
(1969) 

Action by Legislature 
Enacted. 1968 Cal. Stats. ch. 150 

Enacted. 1967 Cal. Stats. ch. 1324 

Enacted. 1968 Cal. Stats. cbs. 247, 356 

Enacted. 1968 Cal. Stats. ch. 133 

Enacted. 1968 Cal. Stats. ch. 132 

Enacted. 19"TO Cal. Stats. ch. 104 

Enacted. 1969 Cal. Stats. ch. 115 

Enacted. 1969 Cal. Stats. ch. 114 

Enacted. 19"TO Cal. Stats. ch. 312 

Enacted. 19"TO Cal. Stats. ch. 417 

Enacted in part. 19"TO Cal. Stats. ch. 69. See 
also 19"TO Cal. Stats. cbs. 1396, 13g"T 

Enacted. 1969 Cal. Stats. ch. 156 
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Recommendation 
66. Powers of Appointment, 9 CAL. L. 

REVISION COMM'N REPoRTS 301 
(1969) 

Action by Legislature 
Enacted. 1969 Cal. Stats. cbs. 113, 155 
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(fl. Evidence Code-Revisions of Vetoed. But see 1970 Cal. Stats. cbs. 1396, 
Privileges Article, 9 CAL. L. 1397 
REVISION COMM'N REPORTS 501 
(1969) 

68. Fictitious Business Names, 9 CAL. L. Enacted. 1970 Cal. Stats. ch. 618 
REVISION COMM'N REPoRTS 601 
(1969) 

69. Representation as to the Credit of Enacted. 1970 Cal. Stats. ch. 7m 
Third Persons and the Statute of 
Frauds, 9 CAL. L. REVISION CoMM'N 
REPORTS 701 (1969) 

70. Revisions of Governmental Liability Enacted in part. 1970 Cal. Stats. cbs. 662, 
Act, 9 CAL. L. REVIsION COMM'N 1099 
REPORTS SOl (1969) 

71. "Vesting" of Interests Under Rule Enacted. 1970 Cal. Stats. ch. 45 
Against Perpetuities, 9 CAL. L. 
REVISION CoMM'N REPORTS 901 
(1969) 

72. Counterclaims and Cross- Enacted. 1971 Cal. Stats. cbs. 244, 9150. See 
Complaints, Joinder of Causes of also 1973 Cal. Stats. ch. 828 
Action, and Related Provisions, 10 
CAL. L. REVISION COMM'N REPoRTS 
501 (1971) 

73. Wage Garnishment and Related Enacted in part. 1978 Cal. Stats. ch. 1133. 
Matters, 10 CAL. L. REVIsION See also 1979 Cal. Stats. ch. 66 
CoMM'N REPORTS 701 (1971); 11 
CAL. L. REVISION COMM'N REPoRTS 
101 (1973); 12 CAL. L. REVISION 
COMM'N REPORTS 901 (1974); 13 
CAL. L. REVISION CoMM'N REPORTS 
601 (1976); 13 CAL. L. REvISION 
COMM'N REPORTS 1703 (1976); 14 
CAL. L. REVISION COMM'N REPoRTS 
261 (1978) 

74. Proof of Foreign OHiciaJ Records, 10 Enacted. 1970 Cal. Stats. ch. 41 
CAL. L. REVISION CoMM'N REPoRTS 
1022 (1971) 

75. Inverse Condemnation-Insurance Enacted. 1971 Cal. Stats. ch. 140 
Coverage, 10 CAL. L. REVIsION 
CoMM'N REPORTS 1051 (1971) 
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Recommendation 
76. Discharge From Employment 

Because of Wage Garnishment, 10 
CAL. L. REVISION COMM'N REPORTS 
1147 (1971) 

77. Civil Arrest; 11 CAL. L. REVISION 
COMM'N REPORTS 1 (1973) 

78. Claim and Delivery Statute, 11 CAL. 
L. REvISION CoMM'N REPORTS 301 
(1973) 

79. Unclaimed Property, 11 CAL. L. 
REvISION COMM'N REPORTS 401 
(1973); 12 CAL. L. REvISION 
CoMM'N REPORTS 609 (1974) 

SO. EnForcement of Sister State Money 
Judgments, 11 CAL. L. REVISION 
COMM'N REPORTS 451 (1973) 

81. Prejudgment Attachment; 11 CAL. 
L. REvISION CoMM'N REPORTS 701 
(1973) 

82. Landlord-Tenant Relations, 11 CAL. 
L. REvISION COMM'N REpORTS 951 
(1973) 

83. Pleading (technical change), 11 
CAL. L REvIsiON COMM'N REPORTS 
1024 (1973) 

84. Evidence-Judicial Notice (techni­
cal change), 11 CAL. L. REvIsiON 
CoMM'N REPORTS 1025 (1973) 

85. Evidence-"Criminal Conduct" 
Exception, 11 CAL. L. REvISION 
COMM'N REpORTS 1147 (1973) 

86. Erroneously Compelled Disclosure 
of Privileged InFormation, 11 CAL. 
L. REVISION COMM'N REPORTS 1163 
(1973) 

fIT. Liquidated Damages, 11 CAL. L 
REvISION COMM'N REPORTS 1201 
(1973); 13 CAL. L. REVISION 
CoMM'N REpORTS 2139 (1976); 13 
CAL. L. REvISION COMM'N REPORTS 
1735 (1976) 

Action by Legislature 
Enacted. 1971 Cal. Stats. ch. 1607 

Enacted. 1973 Cal. Stats. ch. 20 

Enacted. 1973 Cal. Stats. ch. 526 

Proposed resolution enacted. 1973 Cal. 
Stats. res. ch. 76. Legislation enacted. 
1975 Cal. Stats. ch. 25. 

Enacted. 1974 Cal. Stats. ch. 211 

Enacted. 1974 Cal. Stats. ch. 1516. See also 
1975 Cal. Stats. ch. 200. 

Enacted. 1974 Cal. Stats. cbs. 331,332 

Enacted. 1972 Cal. Stats. ch. 73 

Enacted. 1972 Cal. Stats. ch. 764 

Not enacted 1974. See recommendation to 
1975 session (item 90 infr,a) which was 
enacted. 

Enacted. 1974 Cal. Stats. ch. <JZT 

Enacted. 1977 Cal. Stats. ch. 198 
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Recommendation 
88. Payment of Judgments Against 

Local Public Entities, 12 CAL. L. 
REVISION COMM'N REPoRTS 575 
(1974) 

89. View by Trier of Fact in a Civil Case, 
12 CAL. L. REVISION COMM'N 
REPORTS 5tfT (1974) 

90. Good Cause Exception to the 
Physician-Patient Privilege, 12 CAL. 
L. REVISION CoMM'N REPORTS 601 
(1974) 

91. Improvement Acts, 12 CAL. L. 
REVISION COMM'N REPoRTS 1001 
(1974) 

92. The Eminent Domain Law, 12 CAL. 
L. REVISION COMM'N REPoRTS 1601 
(1974) 

93. Eminent Domsin-Conforming 
Changes in Special District Statutes, 
12 CAL. L. REVISION CoMM'N 
REPORTS 1101 (1974); 12 CAL. L. 
REVISION CoMM'N REPORTS 2004 
(1974) 

94. Oral Modification of Written 
Contracts, 13 CAL. L. REVIsION 
CoMM'N REPoRTS 301 (1976); 13 
CAL. L. REVIsION COMM'N REPoRTS 
2129 (1976) 

95. Partition of Real and Personal 
Property, 13 CAL. L. REVIsION 
COMM'N REPORTS 401 (1976) 

96. Revision of the Attachment Law, 13 
CAL. L. REVISION COMM'N REPoRTS 
801 (1976) 

97. Undertakings for Costs, 13 CAL. L. 
REVISION COMM'N REPoRTS 901 
(1976) 

98. Admissibility of Copies of Business 
Records in Evidence, 13 CAL. L. 
REVISION COMM'N REPORTS 2051 
(1976) 

99. Turnover Orders Under the Claim 
and Delivery Law, 13 CAL. L. 
REVISION COMM'N REPORTS 2079 
(1976) 

Action by Legislature 
Enacted. 1975 Cal. Stats. ch. 285 

Enacted. 1975 Cal. Stats. ch. 301 

Enacted. 1975 Cal. Stats. ch. 318 

Enacted. 1974 Cal. Stats. ch. 426 

Enacted. 1975 Cal. Stats. cbs. 1239, 1240, 
1275 

Enacted. 1975 Cal. Stats. cbs. 1581, 1582, 584, 
585, 586,l587, 1176, 1276 

Enacted. 1975 Cal. Stats. ch. 7; 1976 Cal. 
Stats. ch. 109 

Enacted. 1976 Cal. Stats. ch. 73 

Enacted. 1976 Cal. Stats. ch. 437 

Not enacted 1976. But see recom­
mendation to 1979 session (item 118 infra ) 
which was enacted. 

Not enacted. 

Enacted. 1976 Cal. Stats. ch. 145 
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Recommendation 
100. Relocation Assistance by Private 

Condemnors, 13 CAL. L. REVISION 
COMM'N REPoRTS 2085 (19'76) 

101. Condemnation for Byroads and 
Utility Easements, 13 CAL. L. 
REvISION CoMM'N REPORTS 2091 
(19'76) 

Action by Legislature 

Enacted. 19'76 Cal. Stats. ch. 143 

Enacted in part (utility easements). 19'76 
Cal. Stats. ch. 994 

102. Transfer of Out-of-State Trusts to Enacted. 19'76 Cal. Stats. ch. 144 
California, 13 CAL. L. REvISION 
COMM'N REPoRTS 2101 (19'76) 

103. Admissibility of Duplicates in 
Evidence, 13 CAL. L. REVISION 
COMM'N REPoRTS 2115 (19'76) 

104. Service of Process on Unin­
corporated Associations, 13 CAL. L. 
REvISION CoMM'N REPoRTS 1657 
(19'76) 

105. Sister State Money Judgments, 13 
CAL. L. REvISION CoMM'N REPORTS 
1669 (19'76) 

106. Damages in Action for Breach of 
Lease, 13 CAL. L. REvISION CoMM'N 
REPoRTS 1679 (19'76) 

107. Nonprofit Corporation Law, 13 CAL. 
L. REvISION COMM'N REPORTS 2201 
(19'76) 

lOS. Use of Keepers Pursuant to Writs of 
Execution, 14 CAL. L. REvISION 
COMM'N REPoRTS 49 (19'78) 

Not enacted. But see 19'77 Cal. Stats. ch. 
70s, enacting substance of recom­
mendation in modified form. 

Enacted. 19'76 Cal. Stats. ch. 888 

Enacted. 19'77 Cal. Stats. ch. 232 

Enacted. 19'77 Cal. Stats. ch. 49 

Not enacted. Legislation on this subject, 
not recommended by the Commission, 
was enacted in 19'78. 

Enacted. 19'77 Cal. Stats. ch. 155 

109. Attachment Law-Effect of Bank- Enacted. 19'77 Cal. Stats. ch. 499 
ruptcy Proceedings; Effect of 
General Assignments for the Benefit 
of Creditors, 14 CAL. L. REVISION 
COMM'N REPORTS 61 (19'78) 

110. Review of Resolution of Necessity Enacted. 19'78 Cal. Stats. ch. 286 
by Writ of Mandate, 14 CAL. L. 
REvISION CoMM'N REPoRTS 83 
(19'78) 

Ill. Use of Court Commissioners Under Enacted. 19'78 Cal. Stats. ch. 151 
the Attachment Law, 14 CAL. L. 
REvISION CoMM'N REPORTS 93 
(19'78) 

•• _tI-
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Recommendation Action by Legislature 
112. Evidence of Market Value of 

Property, 14 CAL. L. REVISION 
COMM'N REPORTS 105 (1978) 

Enacted in part. 1978 Cal. Stats. ch. 294. 
Substance of remainder enacted in 1980. 
See item 127 infra . 

. .- i13. Psychotherapist-Patient Privilege, 
14 CAL. L. REVISION COMM'N 
REPORTS 127 (1978); 15 CAL. L. 
REvISION CoMM'N REpORTS 1307 
(1980) 

Vetoed 1978. 

.. --

114. Parole Evidence Rule, 14 CAL. L. 
REvISION CoMM'N REPORTS 143 
(1978) 

115. Attachment Law-Unlawful De­
tainer Proceedings; Bond for Levy 
on Joint Deposit Account or Safe 
Deposit Box; Definition of "Chose in 
Action," 14 CAL. L. REvISION 
CoMM'N REPORTS 241 (1978) 

116. Powers of Appointment (technical 
changes), 14 CAL. L. REVISION 
CoMM'N REPORTS 257 (1978) 

117. Ad Valorem Property Taxes in 
Eminent Domain Proceedings, 14 
CAL. L. REVISION COMM'N REpORTS 
291 (1978) 

118. Security for Costs, 14 CAL. L. 
REVISION COMM'N REPORTS 319 
(1978) 

Enacted. 1978 Cal. Stats. ch. ISO 

Enacted. 1978 Cal. Stats. ch. 273 

Enacted. 1978 Cal. Stats. ch. 266 

Enacted. 1979 Cal. Stats. ch. 31 

Enacted. 1980 Cal. Stats. ch. 114 

119. Guardianship-ConseTl"lltorshipLaw. Enacted. 1979 Cal. Stats. cbs. 165,726,730 
14 CAL. L. REVISION COMM'N 
REPORTS SOl (1978); 15 CAL. L. 
REVISION COMM'N REPORTS 451 
(1980) 

120. Effect of New Bankruptcy Law on Enacted. 1979 Cal. Stats. ch. 77 
The Attachment Law, 15 CAL. L. 
REVISION COMM'N REpORTS 1043 
(1980) . 

121. Confessions of Judgment, 15 CAL. L. Enacted. 1979 Cal. Stats. ch. 568 
REVISION COMM'N REPORTS 1053 
(1980) 

122. Special Assessment Liens on Enacted. 1980 Cal. Stats. ch. 122 
Property Taken for Public Use, 15 
CAL. L. REVISION COMM'N REPORTS 
1101 (1980) 
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Recommendation 
123. Assignments for the Benefit of 

Creditors, 15 CAL. L. REVISION 
COMM'N REPoRTS 1117 (1980) 

124. Vacation of Public Streets, 
Highways, and Service Easements, 
15 CAL. L. REvIsION COMM'N 
REPORTS 1137 (1980) 

125. Quiet Title Actions, 15 CAL. L. 
REvISION COMM'N REPORTS 1187 
(1980) 

126. Agreements for Entry of Paternity 
and Support Judgments, 15 CAL. L. 
REVISION CoMM'N REPoRTS 1237 
(1980) 

127. Application of Evidence Code 
Property Valuation Rules in 
Noncondemnation Cases, 15 CAL. L. 
REVISION CoMM'N REPoRTS 301 
(1980) 

128. Probate Homestead, 15 CAL. L. 
REvIsION COMM'N REPORTS 401 
(1980) 

129. Enforcement of Claims and 
Judgments Against Public Entities, 
15 CAL. L REVISION COMM'N 
REPORTS 1257 (1980) 

130. Uniform Veterans Guardianship 
Act, 15 CAL. L REvISION CoMM'N 
REPoRTS 1289 (1980) 

131. Enforcement of Obligations After 
Death, 15 CAL. L. REvISION 
COMM'N REPoRTS 1327 (1980) 

132. Interest Rate onJudgrnents, 15 CAL. 
L. REVISION. COMM'N REPORTS 7 
(1980) 

133. Married Women as Sole Traders, 15 
CAL. L. REVISION CoMM'N REPORTS 
21 (1980) 

134. State Tax Liens, 15 CAL. L. 
REVISION COMM'N REPORTS 29 
(1980) 

Action by Legislature 
Enacted. 1980 Cal. Stats. ch. 135 

Enacted. 1980 Cal. Stats. ch. 1050 

Enacted. 1980 Cal. Stats. ch. 44 

Enacted. 1980 Cal. Stats. ch. 682 

Enacted. 1980 Cal. Stats. ch. 381 

Enacted. 1980 Cal. Stats. ch. 119 

Enacted. 1980 Cal. Stats. ch. 215 

Enacted. 1980 Cal. Stats. ch. 89 

Enacted. 1980 Cal. Stats. ch. 124 

Enacted. 1982 Cal. Stats. ch. 150 

Enacted. 1980 Cal. Stats. ch. 123 

Enacted. 1980 Cal. Stats. ch. 600 
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Recommendation 

135. Guardianship-Conservatorship (tech­
nical change), 15 CAL. L. REVISION 
COMM'N REPORTS 1247 (1980) 

Action by Legislature 
Enacted. 1980 Cal. Stats. ch. 246 

136. Revision of Guardianship- Enacted. 1981 Cal. Stats. ch. 9 
Conservatorship Law, 15 CAL. L. 
REvISION CoMM'N REPORTS 1463 
(1980) 
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137. Enforcement of Judgments Law, 15 Enacted. 1982 Cal. Stats. cbs. 497, 1364 
CAL. L. REVISION CoMM'N REpORTS 
2001 (1980) 

138. UniformDurablePowerofAttomey Enacted. 1981 Cal. Stats. ch. 511 
Act, 15 CAL. L. REVISION COMM'N 
REpORTS 351 (1980) 

139. Non-Probate Transfers, 15 CAL. L. Enacted in part (pay-on-death accounts). 
REVISION COMM'N REPORTS 1605 1982 Cal. Stats. ch. 269 
(1980) 

140. Revision of the Powers of Enacted. 1981 Cal. Stats. ch. 63 
Appointment Statute, 15 CAL. L. 
REVISION COMM'N REPORTS 1667 
(1980) 

141. State Tax Liens (technical change), Enacted. 1981 Cal. Stats. ch. 217 
16 CAL. L. REVISION COMM'N 
REpORTS 24 (1982) 

142. Assessment Liens on Property Enacted. 1981 Cal. Stats. ch. 139 
Taken for Public Use (technical 
change), 16 CAL. L. REVISION 
COMM'N REPORTS 25 (1982) 

143. Federal Pensions as Community Proposed resolution adopted. 1982 Cal. 
Property, 16 CAL. L. REVISION Stats. res. ch. 44 
COMM'N REPORTS 47 (1982) 

144. Holographic and Nuncupative Wills, Enacted. 1982 Cal. Stats. ch. 187 
16 CAL. L. REVISION COMM'N 
REPORTS 301 (1982) 

145. Marketable Title of Real Property, Enacted. 1982 Cal. Stats. ch. 1268 
16 CAL. L. REVISION COMM'N 
REPORTS 401 (1982) 

146. Statutory Bonds and Undertakings, Enacted. 1982 Cal. Stats. chs. 517, 998 
16 CAL. L. REVISION COMM'N 
REPORTS SOl (1982) 

147. Attachment, 16 CAL. L. REVISION Enacted. 1982 Cal. Stats. ch. 1198 
COMM'N REPORTS 701 (1982) 

148. Escheat (technical change), 16 CAL. Enacted. 1982 Cal. Stats. ch. 182 
L. REVISION COMM'N REPORTS 124 
(1982) 





APPENDIX II 

REPORT OF 
ASSEMBLY COMMITTEE ON JUDICIARY 

ON ASSEMBLY BILLS 707 AND 798 

[Extract from Assembly Journal for January 18, 1982 (1981-82 Regular Session)] 

In order to indicate more fully its intent with respect to 
Assembly Bills Nos. 7m and 798, the Assembly Committee on 
Judiciary makes the following report. 

Assembly Bills Nos. 7m and 798 were introduced to effectuate 
the Tentative Recommendation of the California Law Revision 
Commission Proposing the Enforcement of Judgments Law, 15 
Cal. L. Revision Comm'n Reports 2001 (1980). Except for the 
new and revised comments set out in a report of the Assembly 
Judiciary Committee on file with the Committee [and set out 
below], the Law Revision Commission comments to the various 
sections of Assembly Bills Nos. 7m and 798 reflect the intent of 
the Assembly Committee on Judiciary in approving the various 
provisions of Assembly Bills Nos. 7m and 798. The comments set 
out in the report on file with the Committee also reflect the 
intent of the Assembly Committee on Judiciary in approving the 
various provisions of these bills. 

ASSEMBLY BILL NO. 707 

§ 680.210. General intangibles 
Comment. Section 680.210 is new. The limitation of general 

intangibles to rights to payment is consistent with Civil Code 
Section 955.1. 

§ 680.220. Instrument 
Comment. Section 680.220 is new. In some cases, the term 

"instrument" may be used with a more limited meaning. See 
Section 687.020 (endorsement and collection by levying officer). 
See also Section 680.110 (application of definitions). Securities 
are excluded from this definition because they are treated 
separately in many cases under this title. See, e.g., Sections 
697.740, 700.130. 

§ 680.260. Levying officer 
Comment. Section 680.260 is new. In certain situations, other 

persons are authorized to perform the duties of a levying officer. 

(2045) 
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See, e.g., Code Civ. Proc. §§ 262.8-262.10 (elisor to perform 
certain duties when sheriff and coroner are parties to action), 
699.080 (levy under writ of execution by registered process 
server), 715.040 (service of writ of possession of real property by 
registered process server); Gov't Code § 27469 (coroner to 
discharge duties of sheriff where sheriff is party to action or 
proceeding). See also Section 706.101 (service of earnings 
withholding order by registered process server). 

§ 680.345. Security 
Comment. Section 680.345 is new. 

§ 680.310. Tangible personal property 
Comment. Section 680.370 is a new provision that makes 

clear that tangible personal property includes chattel paper, 
documents of title, instruments, securities, and money. 

§ 681.040. Effective time of filing with levying officer 
Comment. Section 681.040 is a new section that prescribes 

the effective time of filing with the levying officer under this 
title. If a paper is required to be filed within a particular time 
period, the requirement of this section must be satisfied and 
there is no extension of time if the paper is mailed to the levying 
officer. 

§ 681.050. Severability 
Comment. Section 681.050 is the same in substance as Section 

3 of the Evidence Code, Section HOB of the Commercial Code, 
and Section 11 of the Probate Code. 

§ 683.310. Judgments under Family Law Act 
Comment superseded by Senate Judiciary Committee Report. 

See Appendix III. 

§ 684.020. Service on attorney designated by judgment 
debtor 

Comment. Section 684.020 is a new provision that gives the 
judgment debtor the option to have papers served either on the 
judgment debtor or, with the consent of the attorney, on the 
attorney designated by the judgment debtor. The reference to 
service of other papers includes such items as interrogatories 
served pursuant to Section 708.020. 
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§ 684.110. Manner of personal service 
Comment. Subdivision (a) of Section 684.110 adopts by 

reference the manner for service of summons. Subdivision (b) 
makes clear that when personal service is required on the 
judgment debtor or judgment creditor, service on the attorney 
in the manner provided in Section 684.040 is required in cases 
where service is required on the attorney instead of on the 
judgment debtor or judgment creditor (Sections 684.010 and 
684.020). Subdivision (c) is the same in substance as Section 
488.040(a) (prejudgment attachment). Subdivision (d) limits the 
manner in which service of a copy of the writ and notice of levy 
shall be made on a third party by requiring that service be made 
in the manner provided in Section 415.10 (personal delivery) or 
415.20 (substituted service). Various levy procedures require 
personal service on a third party. See, e.g., Sections 700.040 
(tangible personal property in possession of third person), 
700.060 (bailed goods not covered by negotiable document), 
700.100 (chattel paper in possession of third person), 700.110 
(instrument in possession of third person), 700.120 (negotiable 
document in possession of third person), 700.140 (deposit 
account), 700.150 (safe deposit box). See also Section 700.190 (c) 
(service on judgment debtor's judgment debtor under a final 
money judgment levied upon). Specific sections may provide for 
the manner of service on a third person. See e.g., Section 700.015 
(service on occupant of real property). 

§ 684.120. Manner of service by mail; extension . 
of time for exercising right or performing act 

Comment. Section 684.120 is drawn in part from Sections 
1005 and 1013. The manner of computing time under subdivision 
(b) is the same as under the comparable portions of Sections 1005 
and 1013. 

§ 684.130. Name and address supplied by judgment 
creditor 

Comment. Section 684.130 is a specific application of Section 
687.010 (instructions to levying officer). The address to be 
supplied by the judgment creditor varies in particular provisions 
of this title. See, e.g., Sections 684.120 (address for service), 
700.015 (b) and 700.020 (b) (address shown by the records of tax 
assessor or county recorder). See also Section 687.040 (liability of 
levying officer for action taken in reliance on written instructions 
of judgment creditor). 
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§ 684.140. Service by person authorized by levying officer 
to make service 

Comment. Section 684.140 is derived from a sentence 
contained in former Section 723.101 (c) (personal service of 
notice or document by wage garnishment debtor). The second 
to last sentence of Section 684.140 is new, but does not affect the 
right to recover cost of service by a registered process server to 
the extent otherwise permitted. See Sections 699.080, 706.101 (e), 
and 715.040. 

§ 684.210. Proof of service of notice of court hearing 
Comment. Section 684.210 is a new provision that establishes 

a general requirement that supersedes comparable 
requirements of former law, such as that of former Section 
723.105(e). As to the manner of making proof of service, see 
Section 684.220. As to the time for giving notice by mail, see 
Section 684.120. 

§ 685.020. Commencement of interest 
Comment superseded by Senate Judiciary Committee Report. 

See Appendix III. 

§ 685.030. Cessation of interest 
Comment superseded by Senate Judiciary Committee Report. 

See Appendix III. 

§ 685.040. Right to costs of enforcing judgment 
Comment. Section 685.040 supersedes former Section 1032.6. 

The reference to superior, municipal, and justice courts in 
former Section 1032.6 is not continued because it is unnecessary. 
Recoverable costs may be limited by statute or may be subject 
to procedural restrictions. See, e.g., Sections 685.070 
(memorandum of costs incurred must be filed within specified 
period), 699.080, 706.101 (e), and 715.040 (cost of registered 
process server). The second sentence of Section 685.040 makes 
clear that attorney's fees are not collectible under the section. 
Specific provisions may prevent recovery of costs in some 
circumstances. See, e.g., Sections 703.090, 704.840, 708.290. 

§ 685.070. Memorandum of costs of enforcing judgment 
Comment. Subdivision (a) of Section 685.070 continues the 

substance of subdivisions (a) - (f) of the first paragraph of former 



ASSEMBLY REPORT 2049 

Section 1033.7, with the exception of the references in former law 
to the fee for issuance of a writ of prohibition. Subdivisions (b) 
and (c) continue the substance of the procedural provisions of 
the first paragraph of former Section 1033.7, except that costs 
may be claimed within two years after they are incurred rather 
than six months. Subdivision (d) is consistent with the last 
paragraph of former Section 1033.7. A motion under this section 
may be determined at chambers. See Section 166. 

The fee for issuance of a writ and the levying officer's costs are 
automatically added to the amount to be collected under the writ 
as provided by Section 685.050. The fee of the levying officer for 
serving an earnings withholding order is automatically added to 
the amount to be collected under the wage garnishment. See 
Section 706.125 (e). If the amount collected under the writ or 
wage garnishment is insufficient to satisfy the accrued costs, the 
judgment creditor must resort to the memorandum of costs 
procedure in this section in order to have the unsatisfied costs 
added to the judgment. See Section 685.090 (addition of costs to 
judgment). 

§ 685.080. Motion for costs of enforcing judgment 
Comment. Section 685.080 continues the substance of the 

second paragraph of former Section, 1033.7, except that a motion 
for costs may be made within two years, rather than six months, 
after the costs have been incurred. Section 685.080 also permits 
the judgment creditor by motion to claim costs that could have 
been claimed pursuant to the memorandum procedure set forth 
in Section 685.070. 

§ 685.090. Addition of costs to judgment 
Comment superseded by Senate Judiciary Committee Report. 

See Appendix III. 

§ 687.040. Liability of levying officer 
Comment. Subdivision (a) of Section 687.040 supersedes the 

second sentence of the sixth paragraph of former Section 689, the 
third paragraph of former Section 689b(9), former Section 697, 
and the second sentence of Section 488.370(b) (attachment of 
accounts receivable and choses in action) insofar as it was 
incorporated by former Section 688 (b). For other provisions 
concerning the levying officer's liability, see Sections 685.100 
(failure to advance costs), 687.020 (endorsement and collection 
of instruments), 699.060 (release), 699.070 (quick sale of 
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perishable property) ,699.090 (levy based on record ownership) , 
700.070 (payment by cash equivalent in keeper levy on going 
business) ,701.560 (sale without notice) , 701.570 (manner of sale) , 
701.680 (irregular sale). Subdivision (b) is comparable to Section 
488.060 (b) (attachment). 

§ 687.050. Levying officer's lien 
Comment. Section 687.050 continues the substance of a 

portion of former Civil Code Section 3057. 

§ 688.030. Exemptions and third-party claims 
Comment. Section 688.030 supersedes former Sections 689d 

(third-party claims) and 690.51 (exemptions). Subdivision (a) 
continues former law by permitting exemption claims and 
third-party claims when a notice of levy is issued pursuant to 
Section 1755 of the Unemployment Insurance Code or a warrant 
is issued pursuant to Section 1785 of the Unemployment 
Insurance Code or Section 6776, 7881, 9001, 18906, 26191, 30341, 
or 32365 of the Revenue and Taxation Code. By applying to all 
warrant and notice of levy provisions of the Public Resources 
Code, Revenue and Taxation Code (other than warrants to 
enforce liens for postponed real property taxes under Sections 
3201-3204), and Unemployment Insurance Code, subdivision (a) 
includes warrants issued pursuant to the provisions referred to in 
the Comment to Section 688.020. Subdivision (a) (2) also applies 
to third-party claims of a security interest or lien whereas former 
Section 689d only applied to claims of title under Section 689. 

Subdivision (b) makes the procedural adjustments required by 
the fact that a levying officer is not used in the case of a notice 
of levy. See Unemp. Ins. Code § 1755. 

Subdivision (c) continues the venue provisions of former 
Sections 689d and 690.51 and picks up the new jurisdictional rules 
of Section 688.010. 

§ 688.050. Date of creation of tax lien 
Comment. Section 685.050 is a new provision that facilitates 

the application of exemption provisions that depend upon the 
date of creation of a lien. Hence, under this section, the tax lien 
that arises when a tax liability is due and unpaid with nothing 
more, such as under Revenue and Taxation Code Section 18881, 
is not the date of creation of a tax lien for the purpose of Section 
688.050. 
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CHAPTER 19. FORMS 

Comment. This chapter provides the forms that are to be 
used until such time as the Judicial Council issues superseding 
forms pursuant to Section 681.030. 

§ 693.010. Form of writ of execution, possession, and sale 
Comment Section 693.010 supersedes former Section 682.1 

(statutory form of writ of execution). Section 577.5 requires that 
the amount be computed in dollars and cents, rejecting fractions. 

§ 694.010. Definitions 
Comment. Section 694.010 is drafted on the assumption that 

the Enforcement of Judgments Law will become effective on 
January 1, 1983, and will become operative on July 1, 1983. 

§ 694.020. General rule concerning application of title 
Comment. Section 694.020 states the general rule governing 

the application of the Enforcement of Judgments Law to 
pending matters. See also Section 697.510 (judgment lien on 
personal property available only if judgment first entered in 
California after June 30, 1983). 

§ 694.050. Redemption rights 
Comment. Section 694.050 preserves the right of redemption 

from execution and foreclosure sales where property has been 
levied upon or foreclosure proceedings or other proceedings for 
sale have been commenced prior to the operative date unless the 
parties agree in writing to application of the provisions of this 
title. See Sections 701.545 (delayed sale), 701.680 (sales absolute). 
See also Sections 729.010-729.090 (redemption where trust deed 
or mortgage foreclosed.) 

§ 695.030. Property not subject to enforcement of money 
judgment 

Comment superseded by Senate Judiciary Committee Report. 
See Appendix III. 

§ 695.035. Real property leases subject to enforcement 
Comment. Section 695.035 is a new provision that sets 

conditions on the application of leasehold interests to the 
satisfaction of money judgments, whether by execution sale, 
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receiver, assignment order, or otherwise. Subdivision (a) of 
Section 695.035 is drawn from a portion of Civil Code Section 
1951.4 pertaining to the lessor's right to enforce a lease after the 
lessee has breached the lease and abandoned the property. A 
potential purchaser at an execution or other sale of the judgment 
debtor's leasehold interest would be wise to negotiate with the 
lessor before the sale to avoid disputes that might otherwise arise 
after the sale. 

Subdivision (b) makes clear that a provision against 
involuntary transfer or assignment has no effect if the lease may 
be reached under subdivision (a). Under former law it appeared 
that a lessor could avoid an involuntary transfer by providing for 
a forfeiture upon involuntary transfer. See Farnum v. Hefner, 79 
Cal. 575,21 P. 955 (1889) (dictum). 

§ 695.060. License to engage in business 
Comment. Section 695.060 is derived from a portion of 

subdivision (f) of former Section 688 which preclude levy or 
execution sale of a "license issued by this state to engage in any 
business, profession, or activity." See also Sections 708.630 
(receiver to sell liquor license), 708.910-708.930 (enforcement 
against franchise). 

§ 695.070. Property subject to lien after transfer 
Comment. Section 695.070 is new. For provisions governing 

the continuation of liens on property that is transferred or 
encumbered, see Sections 697.390 (judgment lien on real 
property), 697.610 (judgment lien on personal property), 
697.720-697.750 (execution lien), 697.920 (other liens). 

§ 697.020. Relation back of liens 
Comment. Section 697.020 states the general rule regarding 

the relation back of liens to preserve the judgment creditor's 
priority as of the time of the creation of the first in a series of 
overlapping liens on the same property. This principle is 
consistent with case law. See Nordstrom v. Corona City Water 
Co., 155 Cal. 206, 212-13, lOOP. 242 (1909); Riley v. Nance, 97 Cal. 
203,205,31 P. 1126 (1893); Bagley v. Ward, 37 Cal. 121, 131 (1869) 
(dictum); Durkin v. Durkin, 133 Cal. App.2d 283, 294, 284 P.2d 
185 (1955); Balzano v. Traeger, 93 Cal. App. 640,643-44,270 P. 249 
(1928) . 

Attachment liens, which may exist for as long as eight years, are 
governed by Sections 488.500 and 488.510. The lien of a 
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temporary protective order served in an attachment proceeding 
is governed by Section 486.110. An attachment lien relates back 
to the effective date of the lien of a temporary protective order 
pursuant to Section 488.500. 

Various liens are provided by this title. See Sections 697.310 
(judgment lien on real property), 697.510 (judgment lien on 
personal property), 697.710 (execution lien), 706.029 (lien of 
earnings withholding order), 708.110 (lien by service of order of 
examination on judgment debtor), 708.120 (lien by service of 
order of examination on third person), 708.205 (lien of order in 
examination proceedings), 708.250 (lien of creditor's suit), 
708.320 (lien of charging order), 708.410 (lien in pending action 
or proceeding), 708.780 (lien on money owed judgment debtor 
by public entity). 

Subdivision (c) of Section 697.020 makes clear that the relation 
back doctrine does not affect the priority or rights of a third 
person established while the earlier lien was in effect. Thus, for 
example, if an earlier judgment lien on personal property was 
subject to the priority of a later purchase money security interest 
(see Section 697.590), a later execution lien on the same property 
will be subject to the earlier established priority. Likewise, if the 
earlier judgment lien on personal property is no longer in 
existence at the time of execution because it was terminated by 
the transfer of the property subject to the judgment lien to a 
buyer in the ordinary course of business (see Section 697.610), 
the relation back doctrine of Section 697.020 has no application. 
Similarly, a transfer by a defendant in violation of a temporary 
protective order under the Attachment Law to a good faith 
purchaser will terminate the lien created by the temporary 
protective order (see Section 486.110) and the relation back 
doctrine will not apply. 

General provisions concerning the priority of liens appear in 
Civil Code Sections 2897-2899. Note that a lien on after-acquired 
property arises as of the time when the property is acquired by 
the person whose property is subject to the lien. Civil Code 
§ 2883. Special rules may, however, be applicable in such case. 
See Sections 697.380 (g) (judgment lien on real property), 
697.590(b)-(c) and 697.600 (b) (judgment lien on personal 
property). 

§ 697.030. Duration of liens generally 
Comment. Section 697.030 is new. It makes clear that a lien 

terminates when the period of enforceability of the judgment 
expires. For the period of enforceability of a judgment, see 
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Chapter 3 (commencing with Section 683.010) of Division 1. See 
also Sections 683.180-683.200 (extension of lien under renewed 
judgment). This section includes language which recognizes that 
a particular lien may be more limited in duration. See Sections 
697.510 (b) (five-year judgment lien on personal property), 
697.710 (two-year lien of execution). 

A lien may also be extinguished in connection with an order 
staying enforcement of the judgment as provided in Section 

·697.040. 

§ 691.040. Effect of stay of enforcement of judgment 
Comment. Subdivisions (a) and (c) of Section 697.040 

supersede and generalize provisions formerly found in Section 
674. Subdivision (a) and Section 697.050 also supersede former 
subdivision (b) of Section 916. Section 1710.50, which is referred 
to in subdivision (c), relates to enforcement of sister state money 
judgments. Section 1699, also referred to in subdivision (c) , 
relates to enforcement of sister state support orders. 

Subdivision (b) is a new provision that applies to the situation 
where the trial court stays enforcement of a judgment under 
Section 918 (stay for a limited time which cannot extend more 
than 10 days after the last date on which a notice of appeal could 
be filed). Subdivision (b) makes clear that, unless the court 
otherwise expressly orders, the granting of a stay under Section 
918 does not affect the creation or continuance of a judgment lien 
on real or personal property. No other enforcement lien may be 
created or continued during the period of the stay unless the 
court expressly orders otherwise. These rules are consistent with 
prior law. See Industrial Indem. Co. v. Levine, 49 Cal. App.3d 698, 
122 Cal. Rptr. 712 (1975) (granting of stay by trial court under 
former Section 681a and pursuant to stipulation did not prevent 
the recording of an abstract of judgment to create a judgment 
lien on real property). The subdivision, however, authorizes the 
court to make an order expressly providing another rule 
appropriate to the circumstances of the particular case. Such an 
order might provide, for example, that the stay of enforcement 
shall prevent the creation of a judgment lien, that a judgment 
lien in existence shall terminate, that property levied on shall 
continue to be subject to the execution lien but that further 
proceedings under the levy shall be deferred during the period 
of the stay, or that specific property may be levied on despite the 
stay. See also Section 1268.160 (excess withdrawal of deposit in 
eminent domain proceeding). 
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§ 697.060. Judgment liens under federal judgments 
Comment. Section 697.060 makes clear that judgment 

liens on real and personal property are available to enforce 
federal money judgments. See 28 U.S.c. § 1962 (1976) 
(judgment lien of federal judgment to same extent and in 
same manner as state judgment if so authorized by state 
law). Subdivision (a) continues the substance of a portion 
of former Section 674(a). See also 28 U.S.c. § 1963 (1976) 
(registration of judgment of one district court in another 
district) . 

§ 697.310. Creation and duration of judgment lien on real 
property generally 

Comment. Subdivisions (a) and (b) of Section 697.310 
supersede provisions formerly found in Section 674 (a) . However, 
unlike the former provision, the 10-year period under subdivision 
(b) of Section 697.310 is not extended in certain cases where the 
enforcement of the judgment is stayed. The lien does not 
continue after the expiration of the period of enforceability of the 
judgment. See Sections 683.020, 697.030. 

Section 697.310 applies to lump-sum money judgments, 
including certain lump-sum judgments payable in installments. 
See subdivision (c) (municipal, justice, and small claims court 
judgments payable in installments and certain vehicle accident 
judgments payable in installments) and Section 697.330 
(judgments entered on workers' compensation awards in a lump 
sum). Only lump-sum judgments payable in installments like 
those listed in subdivision (c) are included under subdivision (c). 
As to support judgments and certain other judgments requiring 
periodic payments, see Sections 697.320 and 697.330. See also 
Welf. & Inst. Code § 908 (order for support of ward or 
dependent child deemed judgment for purposes of this article) . 
As to the procedure for extending the duration of the judgment 
lien when the judgment is renewed, see Section 683.180. 

§ 697.320. Judgment lien for installments under support 
judgment or judgment against health care provider 

Comment superseded by Senate Judiciary Committee Report. 
See Appendix III. 
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§ 697.340. Interests subject to judgment lien on real 
property 

Comment superseded by Senate Judiciary Committee Report. 
See Appendix III .. 

§ 697.370. Release or subordination of judgment lien 
Comment superseded by Senate Judiciary Committee Report. 

See Appendix III. 

§ 697.510. Creation and duration of judgment lien on 
personal property 

Comment. Subdivision (a) of Section 697.510 provides for the 
creation of a judgment lien on personal property by filing 
pursuant to this article. Only money judgments entered on or 
after the operative date of this title may be enforced pursuant to 
this article. The property that becomes subject to the lien is 
described in Section 697.530. Subdivision (a) permits the creation 
of a judgment lien under this article only where the money 
judgment is a lump-sum money judgment. Because of the 
disruptive effect of a judgment lien on the business of the 
judgment debtor, a lien cannot be created under this article 
pursuant to an installment judgment if there are unmatured 
installments at the time of filing. Compare Sections 697.320 and 
fl11.330 (judgment lien on real property under certain 
installment judgments). 

Subdivision (b) makes the duration of the judgment lien on 
personal property the same as the effective period of a filed 
financing statement under Commercial Code Section 9403 (2). 
Unlike a security interest, however, the judgment lien on 
personal property may not be extended beyond the five-year 
period. The five-year period is sufficient to permit the judgment 
creditor to apply the property to the satisfaction of the judgment 
by execution or otherwise. If the judgment creditor files a second 
notice of judgment lien on the same property, the second filing 
does not affect the first lien nor extend the five-year period of its 
duration. Subdivision (c) makes clear that the priority and 
duration of the second lien is based on its date of filing and does 
not relate back to the date of the filing of the notice of the first 
lien. However, if a judgment lien is created under this article, it 
may relate back to an earlier attachment lien. See Section 697.020 
and the Comment thereto. 
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§ 697.530. Property subject to judgment lien 
Comment. Section 697.530 specifies the types of personal 

property that are subject to a judgment lien. Under subdivision 
(a), the property subject to a judgment lien must be property of 
the described kind in which a security interest could be 
perfected by filing a financing statement with the Secretary of 
State. Thus, for example, money, instruments and securities that 
do not constitute part of chattel paper, and letters and advices of 
credit are omitted from subdivision (a) because under the 
Commercial Code security interests in such collateral are 
generally perfected by taking possession. See Com. Code 
~~ 5116, 9304, 9305. If possession of a type of property would be 
required for perfection of a security interest UDder the 
Commercial Code, the judgment creditor will generally find it 
necessary to take possession by means of a levy of execution if the 
property is in the possession of the judgment debtor. See, e.g., 
Sections 700.030 (levy on tangible personal property in 
possession of judgment debtor), 700.110 (levy on instruments), 
700.130 (levy on securities). 

If the property would be included within one of the types listed 
in subdivision (a), a judgment lien cannot be created under this 
article if a security interest in the property would be perfected 
by a filing in a place other than in the office of the Secretary of 
State. Thus, a judgment lien cannot be created under this article 
on consumer goods (Com. Code ~ 9109), growing crops, or 
timber to be cut or minerals or the like (including oil and gas) 
to be extracted or accounts receivable resulting from the sale 
thereof at the wellhead or minehead because the filing under the 
Commercial Code in such cases is made in the office of the 
county recorder rather than in the office of the Secretary of 
State. See Com. Code ~ 9401 (place of filing under Commercial 
Code). Similarly, if equipment has become a fixture, the 
judgment lien will not attach to the property. See Com .. Code 
~ 9313 (fixture filing). See also subdivision (e) (judgment lien 
extinguished when property becomes fixture). 

Under subdivision (b), the judgment lien on personal property 
is a lien on after-acquired property of a type described in 
subdivision (a). This lien on after-acquired property is analogous 
to the one provided by Commercial Code Section 9204. As to the 
priorities in the case of after-acquired property, see Sections 
697.590 (b) -(c), 697.600 (b) . 

Despite the unavailability of a judgment lien on money. 
checks, and deposit accounts by filing under this article, Section 
697.620 provides for the continuation of the judgment lien in 
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identifiable cash proceeds of a transfer of property that is subject 
to a judgment lien. This provision for a lien on proceeds is 
consistent with but more limited than Commercial Code Section 
9306. See the Comment to Section 697.620. 

Subdivision (d) (1) precludes creation of a judgment lien on a 
vehicle or vessel requirec! to be registered with the Department 
of Motor Vehicles, or on a mobilehome or commercial coach 
required to be registered with the Department of Housing and 
Community Development, even though a security interest in 
such property may be perfected by filing with the Secretary of 
State in some circumstances. 

Subdivision (d) (2) recognizes an important limitation on the 
judgment lien on inventory consistent with the limitation on a 
non-purchase money nonpossessory security interest in the 
inventory of a retail merchant under Commercial Code Section 
9102(4). 

§ 697.590. Priority of judgment lien against security 
interests 

Comment. Subdivision (a) of Section 697.590 makes clear 
that Commercial Code Section 9301 applies to judgment liens on 
personal property. The general rule in subdivision (b) is 
consistent with Commercial Code Section 9312. The last portion 
of subdivision (b) is drawn from Commercial Code Section 
9301 (2) . Subdivision (c) resolves a circular priority problem that 
could arise under subdivision (b). 

§ 697.640. Recording of documents extinguishing 
judgment lien on personal property 

Comment. Section 697 .640 provides a procedure for 
extinguishing of record judgment liens on personal property. 
Section 724.050 provides a procedure for obtaining an 
acknowledgment of satisfaction of judgment. See also Sections 
724.060 (contents of acknowledgment of satisfaction), 724.100 
(clerk's certificate). 

§ 697.660. Release of erroneous judgment lien on 
personal property 

Comment. Section 697.660 is comparable to Section 697.410, 
but also permits a secured party to seek the release of an 
erroneous judgment lien. See the Comment to Section 697.410. 
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§ 697.710. Creation and duration of execution lien 
Comment. Section 697.710 supersedes a portion of the first 

sentence of former Section 688 (e). The one-year execution lien 
under former law is superseded by the two-year lien provided by 
Section 697.710. The running of the lien is not tolled during a stay 
of enforcement and the lien may in some cases be extinguished 
under Section 697.040 (effect of stay of enforcement of 
judgment). Property is not affected by issuance of a writ or the 
delivery of a writ to the levying officer and no execution lien 
attaches to the property until levy. For general provisions 
governing liens, see Article 1 (commencing with Section 
697.010). For a special provision applicable to an execution lien 
on an interest in personal property in the estate of a decedent, 
see Section 700.200 (d) . Failure to post, serve, or mail a copy of 
the writ and notice of levy does not affect an execution lien 
created by levy of execution. See Section 699.550. 

§ 697.920. Effect of lien 
Comment. Section 697.920 gives a lien under this article the 

same effect as is given an execution lien where the property is 
not in custody of a levying officer, except that Section 697.920 
applies to all property, real and personal, subject to the lien. 

§ 699.060. Release of property from lien and custody 
Comment. Section 699.060 supersedes the portion of 

subdivision (b) of former Section 688 that incorporated the 
manner of release of attachment. Section 699.060 is drawn from 
Section 488.560 (release of attachment). Subdivision (b), 
however, provides additional detail governing the disposition of 
unclaimed proceeds. 

§ 699.080. Levy by registered process server 
Comment. Section 699.080 supersedes subdivisions (b) and 

(c) of former Section 687. This section expands and clarifies the 
role of the registered process server in levying on property 
pursuant to a writ of execution. See also Section 715.040 (service 
and posting of writ of possession of real property). 

Subdivision (a) of Section 699.080 specifies the methods oflevy 
that may be performed by a registered process server. This 
authority is limited to cases where the levy does not involve the 
possibility of taking immediate possession of the property. 

Subdivision (b) makes clear that the registered process server 
is required to perform certain duties ancillary to the levy that 
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would normally be performed by the levying officer at the time 
of levy or promptly thereafter. Subdivision (c) requires that the 
levying officer be provided with the information necessary to 
perform the remaining duties under the writ and to make a 
return on the writ. Subdivision (d) continues the substance of 
former Section 687 (c). Subdivision (e) makes it discretionary 
with the court whether a fee for a registered process server will 
be allowed as costs. Whether the registered process server was 
used as a convenience to the judgment creditor or because 
service would not have been made if a public employee were 
used is an element to be considered by the court in exercising its 
discretion. If the court decides to allow a fee, subdivision (e) 
incorporates the general standard for recovery of the costs of 
employing a registered process server. For a limitation on this 
provision, see Section 706.101 (e) (earnings withholding order). 

§ 699.090. Liability for levy based on record ownership 
Comment. Section 699.090 continues the substance of a 

portion of the second paragraph of former Section 689. See also 
Section 700.090 (notice to legal owner of certain vehicles, vessels, 
mobilehomes, and commercial coaches). 

§ 699.510. Issuance of writ of execution 
Comment. Subdivision (a) of Section 699.510 supersedes 

portions of the first sentences of former Sections 681 and 682 
pertaining to issuance of writs of execution, and continues the 
substance of the first and last sentences of subdivision (a) of 
former Section 687. The time during which a writ of execution 
may be issued is determined pursuant to Chapter 3 
(commencing with Section 683.010) of Division 1. Where writs of 
execution are issued for two or more counties, the judgment 
creditor has a duty to see that an excessive levy is not made. Cf 
White Lighting Co. v. Wolfson, 68 Cal.2d 336, 347-50, 438 P.2d 345, 
66 Cal. Rptr. 697 (1968) (excessive attachment as abuse of 
process). The same duty to avoid an excessive levy would exist, 
for example, where one writ is retained after the lBO-day period 
for the purpose of completing a sale or continuing a collection 
and the judgment creditor obtains another writ to reach other 
property in the same county. As to levy by a registered process 
server, see Section 699.080. See also Section 706.101 (e) (wage 
garnishment) . 

Subdivision (a) also supersedes prior law under which no more 
than one writ could be outstanding in one county for the 
enforcement of the same judgment. See subdivision (b) of 
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former Section 683. See also 32 Ops. Cal. Att'y Gen. 22 (1958). 
Subdivision (a) permits the issuance of a writ of execution for a 
particular county once every lBO days (unless the prior writ is 
earlier returned) and Section 699.530 provides a lBO-day period 
during which property may be levied upon under the writ. 
During the lBO-day period, any number of levies are permitted 
on the same writ. Hence, only one writ at a time provides 
authority for levy in a given county although several writs might 
be outstanding since Section 699.560 permits a writ to be retained 
for the completion of sale or collection until two years after the 
writ was issued. This arrangement provides the judgment 
creditor with needed flexibility; one writ may be retained by the 
levying officer for the purpose of completing a sale or continuing 
collection while another writ may be issued in the same county 
to reach newly discovered property after the lBO-day period for 
levy under the first writ has expired. 

Subdivision (b) makes clear that a judgment creditor seeking 
to enforce a support judgment is required to comply with Civil 
Code Section 4383 which permits enforcement of installments 
not more than 10 years overdue by execution without the need 
for prior court approval. As to installments more than 10 years 
overdue, see Civil Code Sections 4380 and 4384. See also Section 
683.310 and the Comment thereto. 

The provisions of this section are subject to limitations 
provided elsewhere. See, e.g., Sections 683.010-683.220 (time for 
enforcement), 686.020 (enforcement after death of judgment 
debtor), 916-923 (stay of enforcement). 

§ 699.530. Delivery and execution of writ; limitation on 
time for levy 

Comment. Subdivision (a) of Section 699.530 continues the 
practice under former law that the levying officer will not act 
until the judgment creditor delivers the writ of execution and 
written instructions to levy upon specific property. See Sections 
262 (instructions of a party or the party's attorney not an eXCUSE~ 
from liability unless in writing), 684.130 (name and address for 
service), 687.010 (instructions to levying officer). Subdivision (a) 
also supersedes the first portion of the first sentence of former 
Section 691. The mandatory order of levy provided in subdivision 
1 of former Section 682 is not continued, but the judgment 
creditor's instructions may designate the order of levy. See also 
Sections 685.050 (costs and interest under writ) , 685.090 
(addition of costs to judgment), 685.100 (deposit of levying 
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officer's costs), 699.080 (levy by registered process server), 
699.710 (property subject to levy of execution). 

Subdivision (b) prescribes the time within which property 
may be levied upon under a writ of execution. The lBO-day 
period runs from the date of issuance of the writ, whereas under 
subdivision (a) of former Section 683 the writ was to be returned 
within 60 days after its receipt by the levying officer. 

§ 699.540. Contents of notice of levy 
Comment. Section 699.540 prescribes the contents of the 

notice of levy. A statutory form is provided in Section 693.020. 
The Judicial Council has authority to supersede the statutory 
form. See Section 681.030. Under prior law, the notice oflevy was 
recognized by Section 688 (b), but there was no provision for an 
official form of the notice. Instead, the form of the notice of levy 
was determined by the levying officers. See, e.g., Marshal's 
Manual of Procedure §§ 302.1, 344.1 (rev. 19BO); Cal. State 
Sheriffs' Ass'n, Civil Procedural Manual 4.10, 4.10.4, 4.19-4.20, 
4.23-4.24 (rev. 19BO). The notice of levy is directed to the person 
being notified whereas the writ of execution is directed to the 
levying officer or a registered process server. See Sections 699.510 
(issuance of writ) and 699.520 (contents of writ of execution). 
The judgment creditor must supply written instructions to the 
levying officer which provide sufficient information to complete 
the notice of levy. See Sections 684.130 (name and address for 
service) , 687.010 (instructions to levying officer) , 699.530 
(delivery of instructions to levying officer). 

§ 699.560. Return of writ of execution 
Comment. Subdivision (a) of Section 699.560 supersedes 

subdivisions (a), (c), and (d) of former Section 683. Under 
subdivision (a), the period at the end of which the writ must be 
returned runs from the date of issuance of the writ rather than 
from the date the writ was received by the levying officer. The 
provision of former Section 683 that the writ could not be 
returned before the expiration of 10 days is not continued. If a 
levy takes place under the writ, any sale of property or collection 
of a debt under the writ must be completed before the expiration 
of two years from the date of issuance of the writ under which 
levy took place (except in the case of an interest in a decedent's 
estate governed by Section 700.200). Ultimately, return must be 
made at the expiration of the period of enforceability of a 
judgment provided by Chapter 3 (commencing with Section 
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683.010) of Division 1. Redelivery of the writ, alias writs, and alias 
returns are not authorized as they were under former Sections 
683 and 688 (e) . 

Subdivision (b) recognizes that a special rule is provided in 
subdivision (e) of Section 700.200. 

The provisions of this section are incorporated for the purpose 
of returns of writs of possession and writs of sale. See Section 
712.050. 

§ 699.710. Property subject to execution 
Comment. Section 699.710 supersedes provisions of former 

law that purported to prescribe the property subject to 
execution. See subdivision 1 of former Section 682 (personal 
property, real property, and real property subject to judgment 
lien) and former Section 688 (a) CAll goods, chattels, moneys or 
other property, both real and personal, or any interest therein, 
of the judgment debtor, not exempt by law, and all property and 
rights of property levied upon under attachment in the action, 
are subject to execution."). The type of property that may be 
reached by levy under a writ of execution is limited 'by the 
general principles determining the classes of property that may 
be applied toward the satisfaction of a money judgment through 
any procedure. See Sections 695.010-695.070 and the Comments 
thereto. The introductory clause of Section 699.710 recognizes 
that certain types of property that are subject to enforcement of 
a money judgment are not subject to levy under a writ of 
execution. See Section 699.720 (property not subject to 
execution). See also Section 700.180 (limitation on levy on certain 
property that is subject of pending action). 

§ 699.720. Property not subject to execution 
Comment. Subdivision (a) of Section 699.720 describes 

certain types of property that are not subject to levy of execution. 
Subdivision (b) recognizes, however, that such property may be 
subject to enforcement of a money judgment through some other 
procedure in Chapter 6. See Article 4 (commencing with Section 
708.310) (charging orders against interest of partner in 
partnership property), Article 5 (commencing with Section 
708.410) (lien in pending action or proceeding), Article 6 
(commencing with Section 708.510) (assignment order reaching 
such payments as payments and wages due from the federal 
government, rents, commissions, royalties, payments due from 
patent or copyright), Section 708.630 (receiver to transfer 
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alcoholic beverage license) , Article 8 (commencing with Section 
708.710) (money, other than wages, owing and unpaid by a 
public entity to the judgment debtor), Section 708.920 
(enforcement against franchise), Article 10 (commencing with 
Section 709.010) (interest as a beneficiary of a trust, interest in 
property that is not a vested interest, property in guardianship 

\ or conservatorship estate) . See also Section 700.180 (limitation on 
levy on certain property that is subject of pending action). 

Subdivision (a) (6) recognizes that life insurance loan values 
are not subject to execution. See Equico Lessors, Inc. v. 
Metropolitan Life Ins. Co., 88 Cal. App.3d Supp. 6,7-10,151 Cal. 
Rptr. 618 (1978). As to the procedure for reaching the loan value, 
see the discussion in the Comment to Section 704.100. The cash 
surrender value is not subject to enforcement of a money 
judgment. See Sections 703.030 (b) , 704.100(a). 

Subdivision (a) (7) supersedes former Section 724a which 
subjected franchises to levy and sale under execution. A franchise 
may be applied to the satisfaction of a money judgment pursuant 
to Article 9 (commencing with Section 708.910) of Chapter 6 
(miscellaneous creditors' remedies). 

Property that is exempt by statute without the need to make 
an exemption claim is not subject to any procedure for the 
enforcement of a money judgment. See Section 703.030 (b) . 

§ 700.015. Real property 
Comment. Section 700.015 is comparable to Section 488.310 

(levy upon interests in real property pursuant to the Attachment 
Law) which was incorporated by former Section 688(b). Any 
legal or equitable interest in land that is subject to the 
enforcement of a money judgment is subject to execution unless 
another exclusive method of enforcement is specified, such as, 
for example, a partner's interest in partnership real property 
(where the partner and not the partnership is a judgment 
debtor) which may be reached by a charging order pursuant to 
Section 708.310. See Sections 695.010 (property subject to 
enforcement of money judgment), 699.710 (property subject to 
execution); Lynch v. Cunningham, 131 Cal. App. 164, 173-75,21 
P.2d 154, 21 P.2d 973 (1933). See also Sections 697.710 (execution 
lien), 697.720 (effect of transfer or encumbrance). 

Leasehold interests are subject to levy as real property under 
Section 700.015. See Sections 680.320 ("real property" defined), 
695.035 (leases subject to enforcement). It was the practice 
under former law to treat some leases as personal property and 
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some as real property for purposes of levy. See Marshal's Manual 
of Procedure § 300.3 (rev. 1977). 

Former law did not require recordation of the writ and notice 
of levy if there was an existing judgment lien on the property. See 
Lehnhardt v. Jennings, 119 Cal. 192, 195-97, 48 P. 56, 51 P. 195 
(1897) (no levy required where judgment is lien). However, the 
practice has been to levy in every case. See Marshal's Manual of 
Procedure § 303.2 (rev. 1980); Cal. State Sheriffs' Ass'n, Civil 
Procedural Manual 4.10.1 (rev. 1980). Section 700.015 continues 
existing practice by requiring a complete levy to be made 
regardless of whether there is a prior judgment lien or 
attachment lien on the property in favor of the judgment 
creditor. 

§ 700.020. Growing crops, timber to be cut, minerals to be 
extracted 

Comment. Section 700.020 is derived from a portion of 
Section 488.360 (c) (attachment of growing crops and timber to 
be cut) which was incorporated by former Section 688 (b) , and 
from subdivisions la and 2a of former Section 542 (repealed by 
1974 Cal. Stats. ch. 1516, § 12, operative January 1, 1977). The 
provision concerning levy on minerals or the like and accounts 
receivable resulting from the sale of minerals is drawn from 
Commercial Code Sections 9103 (5) and 9401 (1) (b). Once the 
crops are harvested, the timber is cut, or the minerals or the like 
are extracted, the property may be levied upon in the manner 
provided for levy upon tangible personal property. See Sections 
700.030-700.070. The levying officer or a receiver may cultivate, 
care for, harvest, pack, and sell the property levied upon, if 
necessary, pursuant to court order under Section 699.070. 
Subdivision (b) (2) is new. As to the place of filing financing 
statement concerning growing crops, timber to be cut, and 
minerals or the like, see Com. Code § 9401 (1) (b). See also 
Sections 697.710 (execution lien), 697.750 (effect of transfer). 

§ 700.030. Tangible personal property in possession of 
judgment debtor 

Comment. Section 700.030 continues the substance of the 
first sentence of subdivision (c) of former Section 688. For the 
manner of taking custody, see Section 687.030. The introductory 
clause of Section 700.030 recognizes that the general rule does 
not apply where another section of this article is applicable to a 
parti'cular type of property. See Sections 700.070 (tangible 

3-75793 
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personal property of going business) and 700.080 (personal 
property used as dwelling). See also Sections 697.710 (execution 
lien), 697.730-697.740 (effect of transfer). 

§ 700.040. Tangible personal property in possession of 
third person 

Comment. Subdivision (a) of Section 700.040 continues the 
substance of a portion of the last sentence of subdivision (b) of 
former Section 688. The introductory portion of subdivision (a) 
recognizes that the general rule is subject to exceptions, such as 
that provided in subdivision (b). See also Sections 700.050 
(property in custody of levying officer), 700.060 (bailed goods 

.not covered by negotiable document of title), 700.150-700.160 
(safe deposit boxes). See also Sections 697.710 (execution lien), 
697.740 (effect of transfer) . 

Subdivision (b) corresponds to subdivision (d) of Section 
488.330 (attachment) which was incorporated by former Section 
688(b). 

§ 700.050. Personal property in custody of levying officer 
Comment. Section 700.050 is restricted to cases where the 

property levied upon is already in the custody of a levying officer. 
Paragraph (1) of subdivision (a) is based on case law concerning 
a "paper levy" involving only one levying officer. See, e.g., 
O'Connor v. Blake, 29 Cal. 312, 315 (1865); Colver v. W.B. 
Scarborough Co., 73 Cal. App. 441, 443, 238 P. 1104 (1925). Under 
paragraph (1), the execution lien under Section 700.050 arises at 
the time the writ is delivered to the levying officer. See Section 
697.710 (execution lien). Paragraph (1) applies in cases where 
the judgment creditor has previously attached the property as 
well as in cases where another judgment creditor has had the 
property taken into custody on attachment or execution. 
Paragraph (2) governs levies involving two levying officers, such 
as where property already levied upon and in the custody of a 
sheriff is sought to be levied upon under a writ directed to a 
marshal. See also Section 697.730 (effect of transfer) . 

Subdivision (b) clarifies the effect of a paper levy. See also 
Section 701.810 (g) (distribution of excess proceeds under paper 
levies) . 

§ 700.060. Bailed goods not covered by negotiable 
document of title 

Comment. Section 700.060 is a new provision that changes 
the rule in Crow v. Yosemite Creek Co., 149 Cal. App.2d 188,308 
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P.2d 421 (1957). Although levy establishes the judgment 
creditor's lien, it does not affect any superior rights the holder of 
a perfected security interest may have. See Section 701.040. A 
levy on goods subject to a security interest pursuant to this 
section reaches both the judgment debtor's interest in any 
surplus remaining after satisfaction of the interest of the secured 
party and the judgment debtor's right to redeem the property 
from the security interest. See Civil Code § 2903; Com. Code 
§§ 9504,9506. If a negotiable document of title has been issued, 
it may be levied upon pursuant to Section 700.120. See also 
Section 697.710 (execution lien), 697.740 (effect of transfer). 

§ 700.070. Tangible personal property of going business 
Comment superseded by Senate Judiciary Committee Report. 

See Appendix III. 

§ 700.080. Personal property used as dwelling 
Comment. Section 700.080 supersedes the third and fourth 

sentences of former Section 688 ( c). Levy is accomplished by 
notice to the occupant under subdivision (a) or, if such service 
cannot be made, by posting; but if the judgment creditor desires 
greater security, a keeper may be used pursuant to subdivision 
(b). See also Sections 697.710 (execution lien), 697.730-697.740 
(effect of transfer). Subdivision (c) supersedes the fourth 
sentence of former Section 688 (c) which required the keeper to 
take exclusive custody of the property at the end of two days or 
a longer period agreed upon by the parties. This subdivision 
recognizes the right of the occupant to have a judicial 
determination of the occupant's right of possession (including 
any claim to a dwelling exemption). See also Section 700.090 
(notice to legal owner of vehicle, vessel, mobilehome, or 
commercial coach where certificate of ownership has been 
issued) . 

§ 700.100. Chattel paper 
Comment. Section 700.100 is derived from Section 488.380 

(attachment of chattel paper) which was incorporated by former 
Section 688 (b). For duties and liabilities of garnishees, see 
Sections 701.010-701.030. For duties and liabilities of account 
debtors, see Section 701.050. Article 3 (commencing with Section 
697.510) of Chapter 2 provides an alternate method for obtaining 
a lien on chattel paper. See also Sections 697.710 (execution lien), 
697.730-697.740 (effect of transfer). 
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The method of levy on chattel paper is not affected by the fact 
that the chattel paper may be subject to a perfected security 
interest: 

(1) If the chattel paper is in the possession of a third person 
who claims to be a secured party, the third person may protect 
his or her rights by delivering the chattel paper to the levying 
officer and obtaining' a determination of priority through the 
third-party claims procedure (Division 4 (commencing with 
Section 720.010)) or by refusing to deliver the chattel paper to 
the levying officer. See Section 701.010 (duty of garnishee in 
general). If the third person refuses to deliver and the security 
interest claimed is subordinate to the rights of the judgment 
creditor under the levy (see Com. Code § 9301), the third person 
is liable to the judgment creditor. See Section 701.020. 

(2) If the chattel paper is in the possession of the judgment 
debtor, and a secured party has left the liberty in the judgment 
debtor to collect the chattel paper or to enforce or accept the 
return of property under the chattel paper (see Com. Code 
§ 9205), the judgment creditor may disregard the security 
interest and seize the chattel paper; the secured party's remedy 
is by way of a third-party claim. If the secured party has 
possession of the chattel paper in such a case, the account debtor 
may be served with a copy of the writ and a notice of levy to 
guard against payment or the return of property to the judgment 
debtor, whether or not possession of the chattel paper is obtained 
by the levying officer. 

Subdivision (c) makes clear that a levy on chattel paper 
reaches all the judgment debtor's rights in the property, the 
security interest in which or the lease of which resulted in the 
chattel paper. For example, the judgment debtor may have a 
reversionary right as a lessor. This enables a creditor who levies 
on chattel paper to have priority over another creditor who later 
levies on the property. 

§ 700.110. Instruments 
Comment. Section 700.110 is derived from a portion of 

Section 488.400 (attachment of negotiable instruments) which 
was incorporated by former Section 688 (b) . The coverage of this 
section is broader than former law because it is not restricted to 
negotiable instruments. See Section 680.220 ("instrument" 
defined) . See also Sections 697.71 0 ( execution lien) , 
697.730-697.740 (effect of transfer). 

Subdivision (b) provides a new restriction on giving notice to 
the obligor under the instrument: such notice may be given only 
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if the levying officer has obtained possession of the instrument. 
This limitation is intended to prevent interference with the 
rights of secured parties and holders in due course. As to the 
duties and liabilities of garnishees, see Sections 701.010-701.030. 
As to the duties and liabilities of obligors, see Section 701.060. As 
to the duty of the levying officer to endorse and present an 
instrument for payment, see Section 687.020. 

§ 700.120. Negotiable documents of title 
Comment. Section 700.120 continues the substance of a 

portion of Section 488.400 (attachment of negotiable documents) 
which was incorporated by former Section 688 (b). See also 
Sections 697.710 (execution lien), 697.730-697.740 (effect of 
transfer. Section 700.040(b) precludes levy on goods in the 
possession of a third person that are covered by a negotiable 
document of title. See also Com. Code §§ 1201 (15), 7602. Article 
3 (commencing with Section 697.510) of Chapter 2 provides an 
alternate method of obtaining a lien on a negotiable document 
of title. 

§ 700.130. Securities 
Comment. Section 700.130 supersedes Section 488.410 

(attachment of securities) insofar as it was incorporated by 
former Section 688 (b) for the purposes of execution. See also 
Sections 697.710 (execution lien), 697.730-697.740 (effect of lien) . 

§ 700.150. Safe deposit boxes 
Comment. Section 700.150 is new. Subdivisions (a), (b), and 

(e) are analogous to Section 488.390 (attachment of deposit 
accounts). Subdivision (c) is drawn from a portion of the fourth 
sentence of former Section 682a. Subdivision (d) is drawn from 
the last sentence of former Section 682a. If the judgment creditor 
is required to pay the costs of forcibly opening a safe deposit box 
pursuant to subdivision (d), the costs may be later recovered 
from the judgment debtor. See Section 685.040. For provisions 
governing levy on a safe deposit box standing in the name of a 
person other than the judgment debtor, see Section 700.160. See 
also Sections 697.710 (execution lien), 697.730-697.740 (effect of 
lien) . 

§ 700.170. Accounts receivable and general intangibles 
Comment. Section 700.170 supersedes a portion of the last 

sentence of former Section 688 (b) and Section 488.370 
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(attachment of accounts receivable and choses in action) to the 
extent it was incorporated by former Section 688 (b). The 
introductory portion of subdivision (a) recognizes that a 
different method of levy may be provided for some types of 
property. See, e.g., Sections 700.020 (account receivable resulting 
from sale of minerals, oil, or gas at wellhead or minehead), 
700.140 (deposit accounts). See also Sections 697.710 (execution 
lien), 697.740 (effect of lien) . 

Subdivision (b) is a new provision that recognizes the need for 
special provisions if the account receivable or general intangible 
is subject to collection by a third person, such as pursuant to a 
security interest or assignment for collection. In such a situation, 
the levy by service on the account debtor establishes the 
judgment creditor's priority. The account debtor continues 
payment to the third person pending resolution of any disputes. 
See Section 701.050 (duty of account debtor). See also Division 
4 (commencing with Section 720.010) (third-party claims); Com. 
Code § 9301 (lien creditor has priority over unperfected security 
interest). Service of notice of levy on the third person operates 
as a levy on any amounts owed to the judgment debtor by the 
third person. This protects the rights of the judgment creditor, 
for example, to any surplus payments remaining after satisfaction 
of a security interest or to payments in the hands of a collecting 
agent. This preserves the rule in such cases as Axe v. Commercial 
Credit Corp., 227 Cal. App.2d 216, 38 Cal. Rptr. 558 (1964) 
(surplus payments under pledged accounts receivable), and 
Puissegur v. Yarbrough, 29 Cal.2d 409,175 P.2d 830 (1946) (note 
held for collection). See also Section 701.040 (duty of secured 
party upon levy). Article 3 (commencing with Section 697.510) 
of Chapter 2 provides an alternate method for obtaining a lien 
on accounts receivable and general intangibles. 

§ 700.180. Levy on property that is subject of pending 
action or proceeding 

Comment. Section 700.180 deals with the effect of a levy on 
property that is the subject of a pending action or special 
proceeding. Subdivision (a) describes the types of property that 
may be levied upon regardless of whether the property is the 
subject of a pending action or proceeding. Such property is 
levied upon just as if there were no pending action or 
proceeding, and the levying officer serves the notice of levy upon 
the same persons and in the same manner as is required in 
connection with any other levy on such property. Subdivision (e) 
makes clear that the judgment creditor may also obtain a lien in 
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the pending action or proceeding under Article 5 (commencing 
with Section 708.410) of Chapter 6. If a lien is obtained by the 
judgment creditor under Article 5, the judgment debtor cannot 
settle the action or proceeding without either satisfying the 
judgment of the judgment creditor or obtaining the written 
consent of the judgment creditor or court approval. See Section 
708.440. See also Section 708.480 (enforcement of judgment 
creditor's lien after final judgment in action or proceeding). In 
addition, if a lien under Article 5 is obtained, the judgment 
debtor's right to enforce the judgment obtained in the action or 
proceeding is subject to the same limitations as the judgment 
debtor's right to settle the action or proceeding. See Section 
708.440. 

Subdivision (b) makes ineffective a levy upon property other 
than that described in subdivision (a) if the property is the 
subject of a pending action or proceeding. Generally this 
property is tangible personal property not in the possession of the 
judgment debtor or intangible personal property (such as a debt 
owed the judgment debtor). If property cannot be levied upon 
as provided in this section, subdivision (e) makes clear that the 
judgment creditor can obtain a lien on the property that is the 
subject of the pending action or proceeding by filing as provided 
under Article 5 (commencing with Section 708.410) of Chapter 
6. This protects the rights of the judgment creditor and, at the 
same time, permits the third person to await the outcome of the 
pending litigation before making a decision concerning whether 
to deliver the property or to pay the debt that is the subject of 
the litigation. 

Subdivision (c) requires that the garnishee's memorandum 
contain information to enable a judgment creditor who has made 
an ineffective levy upon property that is the subject of a pending 
action or proceeding (see subdivision (b) of this section) to file 
the necessary documents in the pending action or proceeding to 
obtain a lien under Article 5 (commencing with Section 708.410) 
of Chapter 6. The fact that the levy is ineffective does not negate 
the duty to provide a garnishee's memorandum if requested by 
the levying officer. See Section 701.030 (a) . 

Subdivision (d) clarifies the meaning of "pending action or 
special proceeding" as used in this section. 

§ 701.040. Rights and duties of secured party 
Comment. Section 701.040 reflects the principle that where 

practicable an execution levy should not affect the right of a prior 
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secured party to resort to collateral and should not disrupt 
ongoing business relations between account debtors and secured 
parties in the absence of a determination or an admission that the 
judgment creditor's lien has priority. See also Com. Code § 9203 
(attachment of security interest). The levy is generally intended 
to appropriate the rights of the judgment debtor to any excess 
remaining after satisfaction of the security interest. See 
subdivision (b). See also Com. Code §§ 9311 (permissibility of 
involuntary alienation of debtor's rights in collateral), 9504 
(satisfaction of security interest). As recognized by the 
introductory clause of subdivision (a), this right of the secured 
party is subject to an exception where a court order determining 
that the judgment creditor has priority is obtained. See Com. 
Code § 9301 (1) (b) (lien creditor has priority over unperfected 
security interest). Of course, the secured party may voluntarily 
release the collateral if the secured party recognizes that the 
judgment creditor has a clear priority. The duties and liabilities 
of the secured party under this section may be enforced pursuant 
to Article 2 (commencing with Section 708.110) (examination 
proceedings) or Article 3 (commencing with Section 708.210) 
(creditor'S suit) of Chapter 6. 

Under subdivision (a), the secured party may enforce the 
security interest without interference from the levy only if the 
property or obligation levied upon is not in the custody of the 
levying officer. See also Section 701.050 (duty of account debtor). 

The requirement that the secured party pay excess proceeds 
and deliver excess property to the levying officer is an exception 
to the normal requirements under Commercial Code Section 
9504 that the secured party apply proceeds to the indebtedness 
secured. by a subordinate security interest and account to the 
debtor for any surplus. 

§ 701.060. Duty of obligor under instrument 
Comment superseded by Senate Judiciary Committee Report. 

See Appendix III. 

§ 701.530. Notice of sale of personal property 
Comment. Subdivisions (a)-(c) of Section 701.530 continue 

the substance of the first sentence of subdivision 2 of former 
Section 692. The 10-day period provided in subdivision (b) is not 
extended if service on the judgment debtor is by mail (Section 
684.120 extending time when service is by mail does not apply to 
this situation), but the time under subdivision (d) may be 
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extended by Section 684.120. See the Comment to· Section 
703.520. Subdivision (d) is a new provision intended to afford an 
individual an opportunity to claim any available exemptions. 

§ 701.545. Period that must elapse before giving notice of 
sale 

Comment. Section 701.545 delays the giving of notice of a sale 
of real property for at least 120 days after the notice of levy is 
served on the judgment debtor. This 120-day delay is provided 
to give the judgment debtor an opportunity to redeem the 
property from the judgment creditor's lien before the sale or to 
seek potential purchasers. The statutory right of redemption 
from execution sales of real property provided by former 
Sections 700a-707 is repealed. See Section 701.680 and the 
Comment thereto (sales absolute). See also Section 729.010 
(redemption from certain foreclosure sales). 

§ 701.547. Notice to prospective bidders 
Comment superseded by Senate Judiciary Committee Report. 

See Appendix III. 

§ 701.550. Notice of sale to persons requesting notice 
Comment. Subdivisions (a) and (b) of Section 701.550 

continue the substance of portions of former Section 692a. This 
procedure applies to sales under writs of execution and other 
writs. The clerk must note the request for notice on the writ. See 
Sections 699.520 (writ of execution), 712.020 (writs of possession 
and sale). Sales of property take place under writs of execution 
and writs of sale as a manner of course (see Sections 701.510, 
716.020) and under writs of possession of personal property as an 
ancillary matter (see Section 714.020). Notice of sale is required 
to be given to the judgment debtor and lienholders of record of 
real property in all cases. See Section 701.540. 

Subdivision (c) is a new provision for requesting notice of sale 
of property that has already been levied upon. 

§ 701.555. Judgment creditor and judgment debtor may 
advertise sale 

Comment. Advertising under Section 701.555 may be 
appropriate where certain types of property with a specialized 
market are to be sold, such as stamps, coins, or rare books. 
Expenses of the judgment creditor's advertising in this manner 
are recoverable if reasonable, but as a practical matter the 
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judgment creditor may be unable to recover such costs. See 
Sections 685.080, 685.090. Section 701.555 is permissive, not 
restrictive. 

§ 101.590. Manner of payment 
Comment superseded by Senate Judiciary Committee Report. 

See Appendix III. 

§ 101.600. Defaulting bidder 
Comment. Subdivision (a) of Section 701.600 supersedes the 

first portion of former Section 695. See Bell v. Redwine, 98 Cal. 
App. 784,787,277 P. 1050 (1929) (officer must resell property). 
If a new sale is held, it must satisfy the requirements of notice, 
time, place, and manner of sale provided by this article. 

Subdivision (b) is designed to handle situations where there is 
a default by a bidder who elects to treat the sale as a credit 
transaction pursuant to Section 701.590 (c) - (d). 

Subdivision (c) supersedes the latter portion of former Section 
695. This subdivision authorizes the judgment creditor or the 
judgment debtor to sue the defaulting bidder whereas former 
Section 695 prOvided that the officer could recover the amount 
of the loss, with costs. However, case law under former Section 
695 permitted the judgment debtor to recover from the 
defaulting bidder. See Meherin v. Saunders, 131 Cal. 681, 689-91, 
63 P. 1084 (1901). Paragraph (1) of subdivision (c) codifies the 
case law rule that the amount of the loss is the difference 
between the unpaid bid and a lower price obtained at a later sale. 
See Johns v. Trick, 22 Cal. 511,513 (1863); Meherin v. Saunders, 
131 Cal. 681, 687-88, 63 P. 1084 (1901) (dictum). 

Subdivision (d) continues the substance of former Section 696. 

§ 101.620. Minimum bid 
Comment. Section 701.620 is a new provision not found in 

prior law. Section 701.620 supersedes a portion of former Section 
690.2 (b) (minimum bid at sale of motor vehicle). See also 
Sections 701.810 (distribution of proceeds of sale or collection), 
704.800 (minimum bid at sale of homestead). 

§ 101.630. Extinction of liens upon sale 
Comment. Section 701.630 is new. The portion of Section 

701.630 dealing with extinction of subordinate liens is consistent 
with the rule under prior law. See Mitchell v. Alpha Hardware 
& Supply Co., 7 Cal. App.2d 52, 45 P.2d 442 (1935). See also Civil 
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Code § 2910 (extinction of lien upon sale). Subordinate 
lienholders may be entitled to share in any excess proceeds of 
sale even though their liens are extinguished. See Section 701.810 
(distribution of proceeds). 

§ 701.680. Sales absolute; liability 
Comment. Section 701.680 supersedes former Section 708 

which provided rights for the purchaser in case the sale is set 
aside. Section 701.680 does not permit the sale to be set aside 
unless the sale was made to the judgment creditor and an action 
is brought within six months after the date of sale. The judgment 
debtor is protected by provisions permitting a stay of 
enforcement pending appeal and a court determination pending 
sale of whether property is exempt or not subject to 
enforcement. See Sections 695.040 (release of property not 
subject to enforcement), 703.510 (determination of exemptions), 
916 (stay on appeal). 

Section 701.680 also supersedes the first sentence of subdivision 
(a) of former Section 700a which made absolute only sales of 
personal property and of leasehold estates with unexpired terms 
of less than two years. Section 701.680 reflects the repeal of the 
statutory right of redemption after execution sales. See former 
Sections 700a-707. Sales of interests in real property (except 
leasehold estates with less than two years' unexpired term at the 
time of levy) are delayed at least 140 days, however, in order to 
provide an opportunity for the judgment debtor to redeem the 
property from the judgment creditor's lien before sale, to 
advertise the sale and give notice to potential buyers, or to make 
a settlement with the judgment creditor. See Civil Code § 2903; 
Code Civ. Proc. § 701.545. The elimination of the statutory right 
to redeem after a sale pursuant to this article does not affect 
rights to redeem afforded by other law. See, e.g., Code Civ. Proc 
§ 729.010 (redemption from certain foreclosure sales); Harb. & 
Nav. Code § 504 (20-day redemption period after sale of vessel 
on lien for repairs); Rev. & Tax. Code § 4101 (redemption of 
tax-deeded real property); Sts. & Hy. Code § 6530 (12-month 
redemption period after sale by treasurer to collect assessments 
under Improvement Act of 1911); 1.R.c. § 6337 (120-day 
redemption period after sale of real property to collect federal 
taxes) . 

§ 701.810. Distribution of proceeds of sale or collection 
Comment superseded by Senate Judiciary Committee Report. 

See Appendix III. 
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§ 701.820. Time for distribution of proceeds 
Comment. Section 701.820 is a new provision intended to 

accomplish the prompt and orderly distribution of proceeds of a 
sale or collection under this title. For the determination of 
conflicting claims to proceeds, see Section 701.830. 

§ 701.830. Procedure where conflicting claims to proceeds 
Comment. Section 701.830 provides a new procedure for 

resolving conflicting claims to proceeds known to the levying 
officer. This procedure is drawn in part from Probate Code 
Sections 2522-2526 (guardianship and conservatorship). 

§ 703.030. Manner of claiming exemptions; effect of 
failure to claim 

Comment. Subdivisions (a) and (b) of Section 703.030 
continue the substance of subdivisions (a) and (c) of former 
Section 690 but are broader in their application since they are not 
limited to exemptions provided in this chapter. Former law also 
referred to exemptions "from execution" whereas Section 
703.010 makes clear that exemptions apply in all proceedings for 
the enforcement of a money judgment. The introductory clause 
of subdivision (b) recognizes that property described as "exempt 
without making a claim" may nevertheless be subject to 
enforcement of a money judgment in certain circumstances. See, 
e.g., Section 704.110 (c) (exception to public retirement 
exemption in case of enforcement of support judgment). 

If property is levied upon by a levying officer, the applicable 
procedure for claiming an exemption is that provided in Article 
2 (commencing with Section 703.510), with the exception of the 
homestead exemption which is governed by Article 4 
(commencing with Section 704.710). The exemption procedure 
is also incorporated in other instances, e.g., where property is 
attached under an ex parte writ of attachment (see Section 
485.610) or where a warrant or notice of levy for the collection 
of taxes is treated as a writ of execution (see Section 688.030). If 
the property is sought to be reached by a procedure other than 
by levy under a writ, a court hearing is required and exemption 
claims will be determined at such time or later upon noticed 
motion. See Sections 708.120 (examination proceedings), 708.260 
(creditor's suit), 708.450 (lien in pending action), 708.550 
(assignment orders), 708.770 (collection where public entity is 
debtor of judgment debtor). 
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Subdivision (c) recognizes the power of the court under 
Section 473 to relieve the claimant from the consequences of 
failure properly to file a claim of exemption through mistake, 
inadvertence, surprise, or excusable neglect. 

§ 703.080. Tracing exempt funds 
Comment superseded by Senate Judiciary Committee Report. 

See Appendix III. 

§ 703.110. Application of exemptions to marital property 
Comment. Subdivision (a) of Section 703.110 is an application 

of the basic rule that exemptions apply to property that is liable 
for the satisfaction of a judgment. If the judgment debtor is 
married, the property liable for the satisfaction of the judgment 
may include the community property and the separate property 
of both spouses in certain situations. See generally Civil Code 
§ 5100 et seq. In such situations, both spouses may claim any 
applicable exemptions but the exemptions are not increased for 
the marital unit. The fact that one or both spouses are judgment 
debtors, or that community or separate property is sought to be 
applied to the satisfaction of the judgment, does not affect the 
exemptions applicable 1:0 the spouses as a marital unit. 

Generally, property that is not liable for the satisfaction of a 
judgment does not enter into exemption determinations. 
Subdivision (b) creates an exception to this rule for exemptions 
based on the needs of the judgment debtor and the spouse and 
dependents of the judgment debtor. See Sections 704.020 
(household furnishings), 704.050 (health aids), 704.060 (tools of 
the trade), 704.100 (c) (life insurance benefits), 704.140 (damages 
for personal injury), 704.150 (damages for wrongful death). In 
such situations, the court must take into account both nonliable 
and liable property in making a determination of need. See also 
Sections 706.051 (earnings necessary for support), 706.052 
(earnings withholding order for support). 

An exemption may be required to be applied first to property 
not before the court. See Section 704.100 (b) (life insurance 
policies). Subdivision (c) makes clear that in applying an 
exemption to property not before the court, the court should 
consider marital property that would not be liable for satisfaction 
of the judgment as well as property that would be liable for 
satisfaction. 

Subdivision (d) recognizes that exemptions may be claimed by 
both the judgment debtor and the spouse of the judgment 



2078 ASSEMBLY REPORT 

debtor. See Section 703.020 (persons entitled to claim 
exemptions). See also 704.720(c) (one homestead of spouses 
exempt) . 

§ 703.130. Exemptions in bankruptcy 
Comment. Section 703.130 continues what appears to have 

been the substance of subdivision (b) of former Section 690. See 
1981 Cal. Stats. ch. 455. 

Subdivision (b) continues the substance of paragraph (1) of 
subdivision (b) of former Section 690. Subdivision (b) of Section 
703.130 permits spouses in a joint case under the Bankruptcy 
Code (Title 11 of the United States Code) to jointly elect to claim 
either the federal exemptions under subdivision (d) of Section 
522 of Title 11 of the United States Code or the state exemptions. 
However, in a joint case, one spouse may not claim the federal 
exemptions and the other state exemptions. 

Subdivision (c) of Section 703.130 makes clear the apparent 
effect of paragraph (2) of subdivision (b) of former Section 690 
which apparently was intended to preclude one spouse in an 
individual bankruptcy case from claiming the federal 
exemptions under subdivision (d) of Section 522 of Title 11 of the 
United States Code if the other spouse claimed exemptions 
under the applicable exemption provisions of state law in a 
separate bankruptcy case. The language of the former section has 
been revised to phrase the provision in terms that describe when 
the federal exemptions provided in Section 522 (d) are 
authorized in this state so that the provision will more clearly 
c·onform to the authority of paragraph (1) of subsection (b) of 
Section 522 of Title 11 of the United States Code. The revision 
also makes clear that the rule stated in subdivision (c) of Section 
703.130 applies only during the period that a case is pending 
under Title 11 of the United States Code; the former provision 
was not specifically so limited. 

Subdivisions (b), (c), and (d) of Section 703.130 are severable 
from subdivision (a), and the invalidity of any or all of these 
subdivisions does not affect the rule stated in subdivision (a). See 
Section 681.050 

§ 703.510. Application of article 
Comment superseded by Senate Judiciary Committee Report. 

See Appendix III. 
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§ 703.520. Claim of exemption 
Comment. Section 703.520 supersedes subdivision (a) of 

former Section 690.50. Section 703.520 contains provisions (not 
included in the former law) that are designed to provide 
information necessary to determine certain exemption claims. 
Where the motor vehicle exemption (Section 704.010) is 
claimed, paragraph (3) of subdivision (b) requires that the 
claimant describe not only the motor vehicle or proceeds levied 
upon which are claimed to be exempt but also any other motor 
vehicle and the proceeds of any other motor vehicle if such 
motor vehicle or proceeds are claimed to be exempt. This 
requires that the claimant make an election as to the motor 
vehicle or proceeds to which the exemption is to be applied. 
Where the tools of the trade exemption (Section 704.060) is 
claimed, paragraph (3) requires the claimant to describe not 
only the items or proceeds levied upon which are claimed to be 
exempt but also any other tools of the trade and proceeds of tools 
of the trade if such tools or proceeds are claimed to be exempt. 
Here again, the claimant is required to make an election as to the 
tools of the trade and the proceeds to which the exemption is to 
be applied. It should be noted that the claimant may elect to 
apply the exemption to the items levied upon and to items not 
levied upon (to the extent that the aggregate equity in such 
items does not exceed the amount of the exemption). The items 
to which the exemption is not so applied are thereafter not 
exempt from levy by the same creditor. Where the insurance 
exemption is claimed, the listing of other insurance is required 
by paragraph (3) so that the provisions of the relevant exemption 
provisions can be implemented by the court, since the 
exemption is first applied to insurance not levied upon. See 
subdivision (b) of Section 704.100. See also Sections 703.020 
(persons entitled to exemptions), 703.030 (manner of claiming 
exemptions; late claims). The lO-day period under subdivision 
(a) of Section 703.520 is extended if the notice of levy was served 
by mail. See Section 684.120. 

§ 703.550. Opposition to exemption claim; release 
Comment. The first two sentences of Section 703.550 

supersede portions of subdivisions (c), (e), and (i) of former 
Section 690.50. Section 703.550, unlike former law, does not 
provide the claimant with the right to request a hearing on the 
claim of exemption since, if the judgment creditor does not file 
a notice of opposition and file a notice of motion for an order 



2080 ASSEMBLY REPORT 

determining the claim of exemption within the time provided, 
the property is released pursuant to Section 699.060, making a 
hearing unnecessary. Consequently, the delay between the filing 
of the counteraffidavit and the notice of motion provided by 
subdivision (e) of former Section 690.50 has been eliminated. 
The 1O-day period for filing the notice of opposition and notice 
of motion runs from the date of service of the notice of claim of 
exemption. In the case of service by mail, the time is extended. 
See Section 684.120 (time for performing act). The third 
sentence of Section 703.550 supersedes subdivisions (d) (release 
if no counteraffidavit served) and (f) (release if no motion) of 
former Section 690.50. 

§ 703.570. Notice of hearing on motion 
Comment. Section 703.570 supersedes portions of 

subdivisions (c) and (e) of former Section 690.50. If service of the 
notice of the hearing is made by mail, an additional period of 
notice is required. See Section 684.120. 

§ 703.610. Disposition of property during pendency of 
proceedings 

Comment. Subdivision (a) of Section 703.610 continues the 
substance of subdivision (h) and the second sentence of 
subdivision (j) of former Section 690.50. Although the language 
in subdivision (j) of former Section 690.50 pertaining to waiver 
of an appeal has not been specifically continued, subdivision (a) 
of Section 703.610 continues its substance since an exemption is 
finally determined if an appeal is waived. Subdivision (a) 
requires, as did former Section 690.50 (h) , that the levying officer 
preserve the status quo by maintaining the levy on the property. 
For exceptions to the general rule provided in subdivision (a), 
see Sections 685.100 (release for failure to pay levying officer's 
costs), 699.060 (release in general), 699.070 (sale to preserve 
value of property), 720.660 (release pursuant to third person's 
undertaking). Subdivision (b) continues the substance of 
subdivision (g) of former Section 690.50, except that orders for 
the disposition of perishable property are governed by Section 
699.070. Subdivision (c) is new. For provisions governing 
enforcement and stays pending appeal, see Sections 916-923. 

§ 704.010. Motor vehicle 
Comment. Section 704.010 supersedes subdivisions (a), (d), 

and (e) of former Section 690.2. 
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Subdivision (a) increases the motor vehicle exemption from 
$500 to $1,200, which is the same amount as is provided in the 
Bankruptcy Code. See 11 U.S.c. § 522 (d) (2) (Supp. III 1979). 
Paragraph (1) of subdivision (a) applies the exemption to the 
judgment debtor's total equity in motor vehicles. Paragraph (2) 
continues the exemption for execution sale proceeds prOvided by 
former Section 690.2 (e) . Paragraph (3) provides a new 
exemption for insurance proceeds. C£ Houghton v. Lee, 50 Cal. 
101, 103 (1875) (exemption of proceeds from insurance of 
homestead) . 

Subdivision (b) continues the exemption period of former 
Section 690.2 (e) . 

Subdivision (c) continues a portion of former Section 690.2 (a) . 
Subdivision (d) supersedes a portion of former Section 

690.2 (d) and makes clear that an exemption of proceeds is 
allowed without a claim where there is only one motor vehicle. 
See also Section 703.030 (waiver of exemption). Section 701.810 
requires distribution of the exempt proceeds to the judgment 
debtor before any distribution is made to the judgment creditor. 
See also Section 701.620 (sale price must exceed proceeds 
exemption) . 

§ 704.020. Household furnishings and personal effects 
Comment. Section 704.020 supersedes the first sentence of 

former Section 690.1 and makes clear that the exemption applies 
to a second household where the spouses live separate and apart. 
Section 704.020 continues the ordinarily and reasonably 
necessary standard but includes a new provision in subdivision 
(b) which is designed to permit the creditor to reach an item 
such as an antique having extraordinary value or an 
extraordinarily valuable piano or painting. Subdivision (b) is 
intended to change the result in cases such as Independence 
Bank v. Heller, 275 Cal. App.2d 84, 70 Cal. Rptr. 868 (1969), and 
Newport Nafl Bank v. Adair, 2 Cal. App.3d 1043,83 Cal. Rptr. 1 
(1969). Subdivision (c) provides a new limited proceeds 
exemption. See also Sections 701.620 (sale price must exceed 
proceeds exemption) , 701.810 (distribution of proceeds of 
execution sale). 

§ 704.040. Jewelry, heirlooms, works of art 
Comment. Section 704.040 supersedes portions of former 

Section 690.1 which provided an exemption for wearing apparel, 
furnishings, and works of art "of or by the debtor and his resident 
family." 
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§ 704.060. Personal property used in trade, business, or 
profession 

Comment. Subdivision (a) of Section 704.060 supersedes 
former Section 690.4 and a portion of former Section 690.17 
(building materials not exceeding $1,000). Subdivision (a) makes 
clear that an additional exemption is available to the spouse of 
the judgment debtor as well as to the judgment debtor. 

Subdivision (b) provides a new exemption for proceeds 
analogous to that provided by Section 704.010 (motor vehicle). 
See also Sections 701.620 (sale price must exceed proceeds 
exemption), 701.810 (distribution of proceeds of execution sale), 
703.520 (contents of claim of exemption). 

Subdivision (c) is a new provision that makes clear the relation 
between this section and Section 704.010 (motor vehicle 
exemption) . 

§ 704.070. Paid earnings 
Comment. Section 704.070 is new. Subdivision (b) (1) 

continues the protection of wages that have already been 
garnished or subjected to a wage assignment for support for 30 
days after they are paid. Subdivision (b) (2) applies an exemption 
analogous to that provided by Section 706.050 to paid earnings 
that have not been garnished or subjected to a wage assignment 
for support in the hands of the employer. 

§ 704.080. Deposit ac(~ount in which social security 
payments are directly deposited 

Comment. Section 704.080 supersedes former Section 690.30. 
Social Security payments may be directly deposited pursuant to 
31 V.S.c. § 492 (1976). Subdivision (a) continues a portion of the 
introductory clause and subdivision (c) of former Section 690.30. 
Subdivision (b) continues the substance of the first paragraph 
and subdivision (a) of former Section 690.30. Subdivision (c) 
continues the substance of the introductory paragraph of former 
Section 690.30 (b). Subdivision (d) continues the substance of 
former Section 690.30 (b) (1) . 

Subdivision (e) supersedes paragraphs (2), (3), and (4) of 
subdivision (b) of former Section 690.30. Subdivision (e), along 
with subdivision (f), clarifies the procedure applicable to 
claiming exemptions for excess amounts in deposit accounts 
described in this section and the relation between this procedure 
and the procedure provided by Article 2 (commencing with 
Section 703.510) (superseding former Section 690.50, 
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incorporated by reference in former Section 690.30). The 5-day 
period under paragraph (1) is extended if the judgment creditor 
was served by mail. See Section 684.120. Paragraph (5) 
supersedes former Section 690.30 (b) (3) . The provision of former 
law for an order determining priority or dividing the property 
between several creditors is superseded by Section 701.810 
(distribution of proceeds). Paragraph (6) continues former 
Section 690.30 (b) (4) . 

Where a deposit account is not one described by subdivision 
(a) or where an exemption of excess funds in a deposit account 
described in subdivision (a) is claimed under another exemption 
provision, the procedure provided in Article 2 (commencing 
with Section 703.510) applies to the determination of the 
exemption. See subdivision (f) of Section 704.080. 

§ 704.100. Life insurance, endowment, annuity policies 
Comment. Section 704.100 supersedes the exemptions 

provided in former Sections 690.9 (life insurance represented by 
$500 annual premium), 690.10 (group life insurance), and 690.14 
(fraternal benefit society). Under subdivision (a), the judgment 
creditor is precluded from reaching an unmatured policy except 
for its loan value; this prevents the judgment creditor from 
forcing the judgment debtor to surrender a life insurance policy 
for its cash value. 

Subdivision (b) protects a portion of the loan value of 
unmatured insurance policies. It provides for doubling of the 
exemption in the case of a married judgment debtor. Each 
spouse may claim an exemption in the same policy or different 
policies. The loan value is not subject to execution (see Section 
699.720 (a) ) but may be reached by some other appropriate 
procedure. See Sections 708.110 (examination of judgment 
debtor), 708.205 (order in examination proceedings), 708.510 
(assignment order). The exemption is applied first to polici~ 
that are not levied upon. See Section 703.520 (exemption claim 
discloses policies not levied upon). 

The exemption of benefits under subdivision (c) is avallilble to 
the judgment debtor regardl~ss of whether the judgment debtor 
was the insured or the beneficiary under the policy. This is 
consistent with prior law. See Jackson v. Fisher, 56 Cal.2d 196, 
200,363 P.2d 479,14 Cal. Rptr. 439 (1961). Under subdivision (c), 
the exemption may be asserted against creditors of the insured 
or of the spouse or dependents of the insured. See Holmes v. 
Marshall, 145 Cal. 777, 779-82, 79 P. 534 (1905). 
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§ 704.113. Public employee vacation credits 
Comment. Subdivision (b) of Section 704.113 continues a 

portion of former Section 690.18 (b) which made vacation credits 
exempt without making a claim. Subdivision (c) supersedes the 
portion of former Section 690.18 (b) that made vacation credits 
that were payable exempt except from enforcement of child or 
spousal support and makes clear that vacation pay is treated the 
same as earnings for exemption purposes. See Sections 
706.050-706.052. 

§ 704.115. Private retirement and related benefits and 
contributions 

Comment. Section 704.115 supersedes subdivision (d) of 
former Section 690.18. Subdivision (c) governs the application of 
the exemption for payable but unpaid benefits against 
enforcement of child or spousal support. Subdivision (c) (1) 
applies the general rule governing exemptions in support cases. 
Subdivision (c) (2) recognizes that federal law requires the 
protection of periodic payments pursuant to a pension or 
retirement program to the same extent as wages. See Section 
706.052 and the Comment thereto. The exemption provided in 
subdivision (d) applies whether money received by the 
judgment debtor is in the actual possession of the recipient or has 
been deposited. See Section 703.080 (tracing exempt funds) . The 
general rule governing exemptions in support cases provided by 
Section 703.070 applies to benefits after they have been paid. 

Subdivisions (e) and (f) are new. Subdivision (e) requires that 
the court consider all resources-such as social security payments 
and other income and assets-that are likely to be available to the 
judgment debtor when the judgment debtor retires. 
Accordingly, where it will be a number of years before the 
judgment debtor will retire, the court will take into account not 
only all the assets of the judgment debtor at the time the 
exemption claim is determined but also all the assets and income 
(including pension rights) that the judgment debtor is likely to 
acquire prior to retirement. Subdivision (f) recognizes that the 
federal law requires the protection of periodic payments 
pursuant to a retirement program. See 15 U.S.c. §§ 1672(a), 
1673(a). 

§ 704.120. Unemployment benefits and contributions; 
strike benefits 

Comment superseded by Senate Judiciary Committee Report. 
See Appendix III. 
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benefits and 

Comment. Subdivision (a) of Section 704.130 supersedes 
former Sections 690.11 (disability or health insurance benefits 
represented by $500 annual premium) and 690.14 (fraternal 
benefit society funds) and portions of former Sections 690.13 
(money used exclusively in payment of sick benefits by fraternal 
organization to bona fide members), 690.18 (disability benefits 
from retirement plans). 

§ 704.720. Homestead exemption 
Comment superseded by Senate Judiciary Committee Report. 

See Appendix III. 

§ 704.730. Amount of homestead exemption 
Comment. Subdivision (a) of Section 704.730 continues the 

substance of portions of former Civil Code Section 1260(a) 
(amount of homestead exemption). Subdivision (a) (2) (B) 
replaces the phrase "head of a family" with the phrase "family 
unit" and makes clear there is no increased exemption if the 
members of the family unit also own interests in the homestead 
(except a community property interest). 

Subdivision (b) is new. It is intended to preclude the 
exemption of unduly large amounts and the inequitable 
application of exemptions that might otherwise occur under 
subdivision (a) because of the variety of ways that spouses can 
hold property and attempt to qualify for increased exemptions. 

§ 704.770. Notice of hearing 
Comment. Subdivision (a) of Section 704.770 supersedes the 

introductory portions of former Civil Code Section 1246 and 
former Code of Civil Procedure Section 690.31 (d). Subdivision 
(b) supersedes former Civil Code Section 1257 and former Code 
of Civil Procedure Section 690.31 (J). A longer period of notice 
is required under subdivision (b) if the judgment debtor is 
served by mail. See Section 684.120. 

§ 704.800. Sale of homestead 
Comment superseded by Senate Judiciary Committee Report. 

See Appendix III. 
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§ 704.910 Application of article 
Comment superseded by Senate Judiciary Committee Report. 

See Appendix III. 

§ 704.920. Request for conditional release of judgment 
lien 

Comment superseded by Senate Judiciary Committee Report. 
See Appendix III. 

§ 704.930. Response to judgment creditor 
Comment superseded by Senate Judiciary Committee Report. 

See Appendix III. 

§ 704.940. Conditional release of judgment lien 
Comment superseded by Senate Judiciary Committee Report. 

See Appendix III. 

§ 704.950. Opposition to homestead claim 
Comment superseded by Senate Judiciary Committee Report. 

See Appendix III. 

§ 740.960. Judgment debtor's application for court order 
conditionally releasing liens 

Comment superseded by Senate Judiciary Committee Report. 
See Appendix III. 

§ 704.970. Effect of conditional release 
Comment superseded by Senate Judiciary Committee Report. 

See Appendix III. 

§ 704.980. Attachment of lien to proceeds in escrow 
Comment superseded by Senate Judiciary Committee Report. 

See Appendix III. 

§ 704.990. Limitations on levy of execution 
Comment superseded by Senate Judiciary Committee Report. 

See Appendix III. 
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§ 706.011. Definitions 
Comment superseded by Senate Judiciary Committee Report. 

See Appendix III. 

§ 706.029. Lien on employer's property 
Comment. Section 706.029 continues the substance of former 

Section 723.029 and makes clear that the lien covers all property 
of the employer subject to the enforcement of a money 
judgment. The lien may give the levying creditor priority over 
competing claims by third parties (e.g., in bankruptcy) where 
the priority questions are not already regulated by other 
provisions of this chapter. See Section 706.023 and the Comment 
thereto. 

The rule of Section 706.029 that the lien continues for one year 
from the date the earnings become payable prevails over the 
general rule governing the duration of a lien created by levy 
under a writ of execution. See Section 697.710. Although the lien 
is limited to one year, it will not expire if, before the end of the 
one-year period, the levying creditor brings suit against the 
employer for the payment of the sums the creditor claims should 
have been paid under the wage garnishment. See Boyle v. 
Hawkins, 71 Cal.2d 229, 455 P.2d 97, 78 Cal. Rptr. 161 (1969). 

§ 706.050. Exemption from levy; amount of earnings 
Comment. Section 706.050 continues the substance of former 

Section 723.050. The introductory clause is added to reflect the 
fact that a different amount may in some cases be withheld. This 
addition is not a substantive change. Section 706.050 provides the 
standard exemption applicable to all earnings withholding orders 
other than earnings withholding orders on writs issued for the 
collection of delinquent amounts payable on a judgment for child 
or spousal support (Sections 706.030 and 706.052) or certain 
withholding orders for taxes (Section 706.076). See also Sections 
706.031 (wage assignments for support), 706.051 (exemption 
obtained by special hardship showing), 706.074 (b) (agency 
issued withholding order for taxes in lesser amount), 706.075 (c) 
(exemption obtained by special hardship showing to agency 
which issued withholding order for taxes), 706.105 (f) 
(modification or termination of earnings withholding order 
where exemption claims are unopposed). 

Where a wage assignment for support (defined in subdivision 
(g) of Section 706.011) is in effect, the amount withheld from the 
debtor's earnings pursuant to such wage assignment is deducted 
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from the amount that otherwise would be withheld pursuant to 
Section 706.050 on an earnings withholding order on an ordinary 
money judgment. See Section 706.031 and Comment thereto. 
The amount that may be withheld pursuant to an 
administratively issued earnings withholding order for taxes 
when any wage assignment for support is in effect is computed 
in the same manner. See Section 706.031 and the Comment 
thereto. 

The amount of earnings that are paid to the employee whose 
earnings are garnished remains exempt as provided in Section 
704.070. 

§ 706.051. Earnings necessary for support of judgment 
debtor or his family 

Comment. Section 706.051 continues former Section 723.051. 
Subdivision (a) of Section 706.051 contains a new defmition 

that is needed to simplify the drafting of the remainder of the 
section. 

Subdivision (b) continues without substantive change the 
provision of former Section 723.051 that stated the hardship 
exemption. Exceptions to the hardship exemption-cases where 
the exemption is not allowed even though the judgment debtor 
can show the necessity for exempting additional earnings-are 
set out in subdivision (c). 

Paragraph (1) of subdivision (c) continues the exception for 
"common necessaries of life" provided by former Section 
723.051. 

Paragraphs (2)-(4) of subdivision (c) continue the substance 
of portions of former Section 723.051. For a special provision 
applicable where the earnings withholding order is for the 
collection of delinquent support payments, see Section 706.052. 
See also Sections 706.075 (c) (administrative hearing for possible 
relief from hardship in connection with a withholding order for 
taxes), 706.076 (e) (amount of court issued withholding order for 
taxes) . 

§ 706.101. Service; earnings withholding order; employer; 
employee; delivery; notice or document 

Comment. Section 706.101 continues the substance of former 
Section 723.101 and specifies the manner of service under this 
chapter. The provision in subdivision (a) (1) concerning service 
in the case of a state employee is new. Although personal delivery 
is authorized, it is anticipated that the convenience and economy 
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of service by mail will result in the general use of this method. 
Subdivision (b) requires personal delivery by the levying officer 
where mail service is apparently ineffective because a return 
receipt has not been received by the levying officer within 15 
days after the order is mailed. Where service is made by mail, the 
employer must indicate on the employer's return the date 
service was completed. See Section 706.126 (b) (1). As to service 
of withholding orders for taxes, see Section 706.080. Subdivision 
(c) makes clear that, after the levying officer has received the 
employer's return, service of any notice or document under this 
chapter is to be made on the person, and at the address, indicated 
in the employer's return. See Sections 706.101 (c) and 
706.126(b) (6). See also, for example, the Comment to Section 
706.027. As to the service of an earnings withholding order for 
taxes, see Section 706.080. 

The portion of former Section 723.101 that authorized service 
by a person authorized by the levying officer is continued and 
generalized in Section 684.140. That section continues to apply to 
wage garnishments. 

§ 706.102. Application for order by judgment creditor 
prior to return of writ of execution; issuance 

Comment. Section 706.102 continues former Section 723.102. 
Subdivision (a) requires a judgment creditor to apply for an 
earnings withholding order to the levying officer in the county 
where the order is to be served. The form prescribed by the 
Judicial Council must be used for the application. See Section 
706.120. See also Section 706.121 (contents of application). As a 
prerequisite to applying for the earnings withholding order, the 
judgment creditor must have obtained the issuance of a writ of 
execution to the county where the order is to be served. See also 
Section 706.101 (place where service may be made). An earnings 
withholding order shall be promptly issued on the ex parte 
application of a judgment creditor. The debtor may claim an 
exemption as provided in Section 706.105, have such order 
modified or terminated, and even recover from the creditor 
amounts withheld and paid over pursuant to such order; but this 
does not affect the initial issuance of the order. The allowance of 
an exemption claim which results in the termination of 
withholding will also preclude the judgment creditor from 
applying for a new order for a specified time. See Section 
706.105 (h). The earnings withholding order will be effective only 
if served within 180 days of the issuance of the writ. See Sections 
699.530(b),706.103(c). 
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For special provisions regarding the issuance of a withholding 
order for taxes, see Article 4 (commencing with Section 706.070) . 

§ 706.103. Service on employer; documents and 
instructions; limitations 

Comment. Section 706.103 continues former Section 723.103 
and prescribes what must be served upon the employer by the 
levying officer and when such service must be accomplished to 
be effective. The earnings withholding order must be served 
within 180 days of the issuance of the writ. See Section 
699.530(b). 

Section 706.103 requires that the employer be supplied with a 
copy of the earnings withholding order and with a notice 
advising the employee of the effect of the earnings withholding 
order and rights with respect to the order. The employer is 
required to deliver these papers to the employee within 10 days 
of service. See Section 706.104. The person to be served and the 
manner of service of the earnings withholding order and related 
documents is speCified in Section 706.101. 

§ 706.105. Exemption; claim by judgment debtor 
Comment. Section 706.105 continues former Section 723.105 

and outlines generally the procedure for the hearing of a 
judgment debtor's claim for the exemption under Section 
706.051. The general provisions governing the procedures for 
claiming exemptions from execution are not applicable. 

A judgment debtor is not limited as to the time within which 
a claim of exemption must be made. However, unless there has 
been a material change in the debtor's income or needs, an 
exemption may be claimed only once during the period the 
order is in effect. See subdivision (a). A similar limitation applies 
to a judgment creditor; if a withholding order is terminated by 
the court, the judgment creditor may not apply for the issuance 
of an earnings withholding order directed to the same employer 
for the same debtor for 100 days following the date of service of 
a prior terminated order or 60 days after the date of termination, 
whichever is later, unless the court orders otherwise or there is 
a material change in circumstances. See subdivision (h). 

A claim of exemption is made by the debtor by filing an 
original and one copy of the claim of exemption and a financial 
statement. Subdivision (b). The form of these documents is 
prescribed by the Judicial Council. See Section 706.120. See also 
Sections 706.123 and 706.124 (contents of documents), 706.129 
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(levying officers to supply forms free of charge). Upon receipt of 
these documents, the levying officer is required to send the 
copies of the application and financial statement to the creditor, 
together with a notice of the claim of exemption which advises 
the creditor of the effect of the claim. See subdivision (c). 

The judgment creditor who contests the claim of exemption 
must file a notice of opposition with the levying officer within 10 
days after the levying officer mails notice of claim of exemption. 
See subdivisions (d), (e). Unless (1) the notice of opposition is 
filed within the 1O-day period and (2) the levying officer is given 
notice of the hearing on the claim of exemption not later than 10 
days after the filing of the notice of opposition, the levying officer 
serves on the employer a notice terminating the order or, if the 
claim of exemption lists an amount the judgment debtor believes 
should be withheld pursuant to the order (see Section 706.123), 
the levying officer serves on the employer a modified order in 
the amount indicated in the claim of exemption. Subdivision (f). 
Service of the notice of termination or modified order is to be 
made on the person, and at the address, indicated in the 
employer's return. See Sections 706.101 (c) and 706.126 (b) (6). 

The 1O-day period provided by subdivision (e) for the 
judgment creditor to file the documents there specified 
commences to run from the date of "mailing" of the notice of 
claim of exemption. This specific provision takes precedence 
over the general provisions of Section 684.120 (extra time to act 
after mail "service"). And the 10-day period for service of the 
notice of hearing is not subject to Section 684.120 (increase in 
period of notice of hearing where notice served by mail). 

The form of the notice of opposition is prescribed by the 
Judicial Council. See Section 706.120. See also Section 706.128 
(contents of notice) . 

If the notice of opposition to the claim of exemption and the 
notice of motion for an order determining the claim of 
exemption are timely filed, the hearing is held within 20 days 
from the filing of the notice of motion unless continued by the 
court for good cause. The judgment creditor must also serve a 
copy of the notice of opposition and a notice of hearing on the 
judgment debtor and file proof of service. See also Section 
706.123 (judgment debtor states present mailing address in claim 
of exemption). If the claim of exemption requested that the 
attorney for the judgment debtor also be served copies of such 
notices, the judgment creditor must also serve copies of the 
notices on such attorney and file proof of service. 
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Mter hearing, the court may order that the earnings 
withholding order be modified or even terminated. The date 
fixed for termination of the order may precede the date of the 
hearing. See subdivision (g). The court may order that amounts 
withheld in excess of the amount determined to be proper be 
paid to the judgment deb~or. See subdivision (g). Where the date 
of termination is made retroactive, an employer may have 
already withheld and paid over pursuant to the earnings 
withholding order prior to receipt of notice of termination. 
Subdivision (c) of Section 706.022 makes clear that the employer 
is not liable to the debtor for such amounts, and subdivision (i) 
of Section 706.105 authorizes the debtor to recover such amounts 
from the levying officer or, if paid to the creditor, from the 
creditor. Where amounts have been withheld but not yet paid 
over to the levying officer, the employer is required to pay those 
amounts to the employee-judgment debtor. See subdivision (i). 

Subdivision (j) continues the rule that an appeal may be taken 
from the court's order allowing or denying the claim of 
exemption in whole or in part. See Section 703.600. Under 
subdivision (j) of Section 706.105, until such time as the order 
modifying or terminating the earnings withholding order is set 
aside or modified, the order allowing the claim of exemption in 
whole or in part is given the same effect as if the appeal had not 
been taken. 

Subdivision (k) makes clear that this section does not apply to 
exemption claims made where a withholding order for taxes has 
been served pursuant to Article 4 (commencing with Section 
706.070). See also Section 706.075. Nor does this section apply to 
a withholding order for support; the exemption in the case of 
such an order is determined under Section 706.052 which 
specifies the procedure for claiming the exemption. 

§ 706.122. Notice to employee of earnings withholding 
order; contents 

Comment. Section 706.122 continues former Section 723.122 
(a)-(d). Subdivision (e) of former Section 723.122 is not 
continued because it is unnecessary in light of the deletion of 
former subdivision (c) of Labor Code Section 300. See the 
Comment to Labor Code § 300. The form for the notice to the 
employee is prescribed by the Judicial Council (see Section 
706.120) or, in the case of a notice of a withholding order for taxes, 
by the state (see Section 706.081). For the notice to the employee 
in the case of a withholding order for taxes, see Section 706.075. 
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See also Section 706.076(f) (temporary earnings holding order). 
Under Section 706.122, the Judicial Council may, for example, 
provide a statement that informs the employee where to seek 
legal advice. 

§ 706.124. Judgment debtor's financial statement; 
execution; contents 

Comment. Section 706.124 supersedes former Section 
723.124. Section 706.124 adopts the general financial statement 
requirements of Section 703.530 with additional required 
information. The form for the financial statement is prescribed 
by the Judicial Council. See Section 706.120. Levying officers 
must provide copies of the forms without charge. See Section 
706.129. 

§ 708.010. Application of article 
Comment. Subdivision (a) of Section 708.010 is consistent 

with former Section 714.5 which provided that interrogatories 
may be served "any time after execution ... may properly be 
issued." See also Section 683.010 et seq. (period for enforcement 
of judgment). 

Subdivision (b) makes clear that when a statute or court order 
provides for a stay of the enforcement of a money judgment, the 
stay applies to the use of written interrogatories under this 
article. However, subdivision (b) also makes clear that the court 
may permit proceedings under this article despite a stay unless 
the stay is based on the giving of an undertaking. 

§ 708.120. Examination of third person 
Comment. Subdivision (a) of Section 708.120 supersedes the 

first sentence of the first paragraph of former Section 717. It 
provides for the issuance of an order for the examination of the 
debtor of a judgment debtor or a person holding property of the 
judgment debtor. The minimum indebtedness required before 
an examination order may issue has been raised from an amount 
exceeding $50 to an amount exceeding $250 to compensate for 
the change in the value of the dollar since this procedure was 
originally enacted in 1851 (1851 Cal. Stats. ch. 5, § 241). The 
requirement of the first sentence of former Section 717 that a 
writ of execution be first issued against the property of the 
judgment debtor is not continued. The third person may not be 
ordered to appear when the judgment is no longer enforceable. 
See Section 683.020. The provision for an affidavit based on 
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information and belief codifies Tucker v. Fontes, 70 Cal. App.2d 
768, 771, 161 P.2d 697, 699 (1945). The proper court for an 
examination under this section is prescribed in Section 708.160. 
As to the powers of a referee, see Section 708.140. 

Subdivision (b) is new. Prior law did not prescribe the time 
within which the debtor of the judgment debtor was to be served 
and did not provide for any notice to the judgment debtor. The 
requirement that the judgment debtor be given notice changes 
the rule announced in High v. Bank of Commerce, 95 Cal. 386, 
30 P. 556 (1892). See also Section 684.120 (extension of time 
where notice by mail). 

Subdivision (c) is comparable to subdivision (d) of Section 
708.110 and the second sentence of subdivision (a) of Section 
708.205. If the property or debt is described in the judgment 
creditor's application for an order for examination of a third 
person and the court ultimately orders the property or debt 
applied to the satisfaction of the judgment, the priority of the lien 
under Section 708.205 will date from the service of the order on 
the third person pursuant to subdivision (c). See also Section 
697.920 (effect of lien). 

Subdivision (d) is drawn from comparable provisions in the 
Attachment Law. See Sections 482.100 and 484.070. It makes 
explicit a principle that was implicit in a provision of former 
Section 719 for the application of property "not exempt from 
execution" toward the satisfaction of the judgment. This 
necessarily involves a determination of the existence of 
exemptions prefatory to issuing an order applying the property 
toward satisfaction of the judgment. See Section 703.010 
(exemptions apply to all procedures for enforcement of money 
judgments) . 

The court may also determine in the examination proceedings 
that the property sought to be reached may properly be applied 
to the satisfaction of the judgment through an order in 
examination proceedings. Cf. Pacific Bank v. Robinson, 57 Cal. 
520, 524 (1881) (supplementary proceedings appropriate to 
reach patent rights). 

For the extent of the duty of a third person to protect the 
exemption rights of the debtor, see Bowie v. Union Bank, 11 Cal. 
App.3d 807, 815-16, 90 Cal. Rptr. 103 (1970); Agnew v. Cronin, 148 
Cal. App.2d 117, 126-29,306 P.2d 527, 533-34 (1957); Hing v. Lee, 
37 Cal. App. 313,316-18,174 P. 356, 358-59 (1918). If the judgment 
debtor fails to claim the exemption at the hearing when required 
to do so under subdivision (d), the exemption is waived, subject 



ASSEMBLY REPORT 2095 

to the authority of the court to relieve the judgment debtor from 
the failure pursuant to Section 473. See Section 703.030 and the 
Comment thereto (manner of claiming exemptions). 

Paragraph (1) of subdivision (e) continues the substance of the 
third paragraph of former Section 717 and adds the requirement 
that the notice advise the third person that failure to appear may 
result in attorney's fees being imposed. See Section 708.170. 
Paragraph (2) is new and is necessitated by the requirement in 
subdivision (d) that when the property in the hands of the third 
person or the debt is described in the application for an order of 
examination, a judgment debtor with at least 10 days' notice of 
the examination proceeding shall claim any exemption at the 
hearing. See also Section 703.030 (waiver by failure to claim 
exemption) . 

Subdivision (f) continues the second sentence of former 
Section 717.1, except that the former provision for mileage fees 
of fifteen cents per mile has been revised to incorporate the 
mileage fees for witnesses in civil proceedings in the court where 
the examination proceeding is pending. See Gov't Code § 68093. 
Mileage fees are recoverable costs under Section 685.040. 

Where a corporation is indebted to or holds property of a 
judgment debtor, the manner of appearance of the corporation 
is prescribed in Section 708.150. Where the debtor of the 
judgment debtor is a public entity, the judgment creditor must 
follow the procedures set forth in Article 8 (commencing with 
Section 708.710). 

§ 708.180. Determination of third person's adverse claim 
Comment. Subdivisions (a) and (b) of Section 708.180 are 

drawn from provisions in the Probate Code relating to the 
determination of certain claims in the course of estate 
administration or in guardianship or conservatorship 
proceedings. See Prob. Code §§ 851.5-853, 2520-2528. Under 
former Section 719, the court lacked the power to determine the 
interests in property in the hands of a third person or whether 
the third person was indebted to the judgment debtor when the 
third person claimed an interest in the property advetse to the 
judgment debtor or denied the debt. The provision of subdivision 
(b) requiring the third person's claim to be in good faith codifies 
the rule of Thomas v. Thomas, 192 Cal. App.2d 771, 776, 13 Cal. 
Rptr.872 (1961). As to the effect of the failure to determine the 
interests in the property or the existence of the debt under 
Section 708.180, see Section 708.205 (b). 
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Subdivisions (c) and (d) are analogous to Sectioij 708.240 
(order forbidding transfer of property or payment of debt in a 
creditor's suit). 

§ 708.260. Judgment debtor's claim of exemption 
Comment. Section 7(J8.260 is new and is comparable to 

subdivision (d) of Section 708.120 (exemption claim in 
proceeding for examination of third person). See also Section 
708.280 (court determination of exemption claim). The 30-day 
period of notice of motion is extended if served by mail. See 
Section 684.120. 

§ 708.290. Costs 
Comment. Section 708.290 is new. It makes clear that the cost 

of litigation under this article required through no fault of the 
judgment debtor may not ultimately be imposed on the 
judgment debtor. 

§ 708.310. Enforcement by charging order 
Comment. Section 708.310 incorporates the charging order 

provisions of Corporations Code Sections 15028 and 15573. The 
charging order is the usual manner for applying the interest of 
a partner in the partnership to the satisfaction of a judgment 
against a judgment debtor who is a partner. See Section 
699.720(a) (property not subject to execution); Evans v. Galardi, 
16 Cal.3d 300, 310, 546 P.2d 313, 128 Cal. Rptr. 25 (1976); Baum 
v. Baum, 51 Cal.2d 610, 335 P.2d 481 (1959). Enforcement 
pursuant to this section is subject to the general rules concerning 
the time within which judgments may be enforced. See Chapter 
3 (commencing with Section 683.010) of Division 1. 

§ 708.410. Judgment creditor's lien in pending action or 
proceeding 

Comment. Sections 708.410-708.480 supersede former Section 
688.1. A lien under this article reaches the judgment debtor's 
right to money under the judgment in the pending action or 
proceeding as permitted by former law. See Abatti v. Eldridge, 
103 Cal. App.3d 484,163 Cal. Rptr. 82 (1980). The lien also reaches 
any right of the judgment debtor to property under the 
judgment. 

The purpose of this lien is to establish and preserve the 
judgment creditor's priority until the judgment is final and 
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nonappealable. See subdivision (d) (action pending until 
judgment is final). Upon motion of any party to the action 
including the judgment creditor who has obtained a lien, the 
money or property to which the judgment debtor is entitled 
upon judgment in the action may be applied to the satisfaction 
of the judgment creditor's judgment as ordered by the court. See 
Section 708.470. If no motion is made by a party, the judgment 
creditor may seek to reach the judgment subject to the lien by 
some other enforcement procedure if no settlement is agreed 
upon. See Section 708.480 and the Comment thereto. The lien is 
ineffective after the time for enforcement of the judgment 
creditor's money judgment has expired. See Section 683.020. The 
duration of the lien may be extended as provided in Section 
683.190. 

If property that is the subject of a pending action or 
proceeding is real property, growing crops, timber to be cut, 
minerals or the like (including oil and gas) or accounts 
receivable resulting from the sale thereof at the wellhead or 
minehead, tangible personal property in the possession of the 
judgment debtor or a levying officer, or the interest of an heir, 
devisee, or legatee in personal property in the estate of a 
decedent, the judgment creditor may levy on the property under 
a writ of execution. See Section 700.180. This remedy can be used 
as an alternative to the lien or in addition to the lien. 

Subdivision (b) of Section 708.410 provides for the creation of 
the lien by filing in the pending action or proceeding a notice of 
lien and an abstract or certified copy of the judgment creditor's 
money judgment. The requirement of a prior court hearing 
authorizing the creation of the lien under former Section 688.1 
is not continued. Although former Section 688.1 required a 
hearing on noticed motion before the court could order that a 
lien be created, the section provided no standard for denial of 
such an order. It was held under former law to be an abuse of 
discretion for the court to refuse to order the lien on the ground 
that it would impede settlement negotiations. Atiya v. DiBartolo, 
63 Cal. App.3d 121, 133 Cal. Rptr. 611 (1976). Section 708.410 
avoids the need for a court hearing before a lien can be created. 
Although a dictum in the Atiya case stated that a substantial 
showing that other assets were available might justify denial of 
the lien, Section 708.410 leaves to the judgment creditor the 
choice of which assets to pursue in satisfaction of the judgment. 
This is consistent with the judgment creditor's freedom to select 
assets of the debtor when levy of execution is the method of 

4-75793 



2098 ASSEMBLY REPORT 

collection used. If the judgment debtor wishes to avoid the lien 
under this article, he or she may do so by voluntarily applying 
other available assets, if any, to the satisfaction of the judgment. 

Former Section 688.1 required that all parties to the action or 
proceeding be given notice of the application for the lien. Under 
Section 708.410, the lien is created by the filing in the action or 
proceeding. Notice to all parties who have appeared in the action 
or proceeding is required by subdivision (c) of Section 708.410, 
but this subdivision makes clear that failure to give notice to one 
or more of the parties does not affect the validity of the lien. 
Subdivision (c) also makes clear that the rights of a party who 
makes a settlement, dismissal, compromise, or satisfaction 
without notice of the existence of the lien are not affected. This 
principle of protecting obligors without notice is comparable to 
other provisions. See, e.g., Civil Code §§ 954.5,955.1; Com. Code 
§ 9318. 

§ 708.480. Enforcement of lien after final judgment 
Comment. Section 708.480 makes available a variety of 

remedies for the enforcement of a lien created under this article, 
such as levy on the judgment under a writ of execution (see 
Section 700.190 relating to levy on final money judgment) and 
sale or collection pursuant to such levy (see Sections 701.510 and 
701.520), appointment of a receiver to collect the judgment (see 
Section 708.620), application for an assignment order (see 
Section 708.510), and collection from a public entity owing 
money to the judgment debtor (see Sections 708.710-708.795) . If, 
for example, the judgment creditor obtains a writ of execution 
and levies on a money judgment obtained by the judgment 
debtor in the action or proceeding, the execution lien on the 
judgment obtained by the levy of execution relates back to the 
lien created under this article. See Section 697.020. In certain 
cases the property that is the subject of the pending action or 
proceeding may be levied upon prior to the final judgment in the 
action or proceeding. See Section 700.180. 

Under former law, it appeared that where the judgment 
debtor of the judgment debtor did not voluntarily pay the 
judgment creditor to discharge the lien and the judgment debtor 
took no steps to enforce the judgment, the judgment creditor 
had to bring an action to foreclose the lien in order to reach the 
amount represented by the judgment. See Roseburg Loggers, 
Inc. v. U.S. Plywood-Champion Papers, Inc., 14 Cal.3d 742, 748, 
537 P.2d 399, 403, 122 Cal. Rptr. 567, 571 (1975) (dictum). 
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Section 708.480, expands the remedies available to the judgment 
creditor and provides remedies that will be more effective than 
an equitable action to foreclose a lien. 

§ 708.510. Order to assign right to payment 
Comment. Section 708.510 provides a new procedure for 

reaching certain forms of property that cannot be reached by 
levy under a writ of execution, such as the nonexempt loan value 
of an unmatured life insurance, endowment, or annuity policy. 
See Sections 699.720(a) (6), 704.100. It also provides an optional 
procedure for reaching assignable forms of property that are 
subject to levy, such as accounts receivable, general intangibles, 
judgments, and instruments. This section does not make any 
property assignable that is not already assignable. This remedy 
may be used alone or in conjunction with other remedies 
provided in this title for reaching rights to payment, such as 
execution, orders in examination proceedings, creditors' suits, 
and receivership. The use of this remedy is subject to limitations 
on the time for enforcement of judgments. See Sections 
683.010-683.220. 

The introductory clause of subdivision (a) recognizes that 
certain rights to future payments, such as pension benefits, are 
protected by law from assignment. See, e.g., 5 U.S.C. § 8346 
(1976) (federal government employees' retirement benefits); 45 
U.S.c. § 231m (1976) (railroad employees' annuities). 

Paragraph (1) of subdivision (a) provides a new means to 
reach federal employees' wages. Such wages generally may not 
be garnished but may be reached in examination proceedings by 
an order to the judgment debtor to endorse and deliver 
paychecks to a receiver. See Sheridan v. Sheridan, 33 Cal. App.3d 
917,109 Cal. Rptr. 466 (1972). However, pursuant to 42 U.S.c. 
§ 659 (Supp. III 1979), the wages of federal employees may be 
garnished for the enforcement of child support and alimony 
payments as if the United States were a private person. 

Paragraph (2) permits issuance of an order for the assignment 
of the right to payment of rent. Under former law, it was held 
that future rental installments could not be reached by 
garnishment. See Hustead v. Superior Court, 2 Cal. App.3d 780, 
785-87,83 Cal. Rptr. 26 (1969). 

The assignment of a right to charge commissions or royalties 
pursuant to paragraphs (3) and (4) may be a more appropriate 
manner for reaching such uncertain amounts than through levy 
and sale as permitted in Meacham v. Meacham, 262 Cal. App.2d 
248, 252, 68 Cal. Rptr. 746 (1968). 
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The nonexempt loan value (see Section 704.1(0) of an 
unmatured life insurance, endowment, or annuity policy may not 
be reached by a levy of execution (see Section 699.720), but may 
be reached by an assignment order under paragraph (6). 

Subdivision (c) is based on the standard for fixing the amount 
of payments under the New York installment payment order 
procedure. See N.Y. Civ. Proc. Law & R. § 5226 (McKinney 
1978) . 

Subdivision (d) recognizes that the amount collected by the 
judgment creditor pursuant to this article may not exceed the 
amount necessary to satisfy the judgment. See also Sections 
685.020 (accrual of interest), 685.030 (cessation of interest), 
685.040 (right to costs). 

Subdivisions (e) and (f) recognize limitations on the 
assignment order procedure imposed by exemption laws. See 
Section 703.010. 

§ 708.620. Appointment of receiver 
Comment. Section 708.620 supersedes portions of Section 564 

that authorized the appointment of a receiver to enforce a 
judgment. It eliminates as a prerequisite to the appointment of 
a receiver a showing that a writ of execution has been returned 
unsatisfied or that the judgment debtor refuses to apply property 
in satisfaction of the judgment as was formerly required by 
subdivision 4 of Section 564. See Olsan v. Comora, 73 Cal. App.3d 
642,647-49, 140 Cal. Rptr. 835 (1977). 

Under Section 708.620, a receiver may be appointed where a 
writ of execution would not reach certain property and other 
remedies appear inadequate. A receiver may also be appointed 
in examination proceedings under Article 2 (commencing with 
Section 708.110) where the requisite showing is made under this 
section. Cf. Tucker v. Fontes, 70 Cal. App.2d 768, 771-72,161 P.2d 
697, 699 (1945); Medical Finance Ass'n v. Short, 36 Cal. App.2d 
Supp. 745,747,92 P.2d 961, 962 (1939) (appointment of receiver 
in supplementary proceedings under former law). A receiver 
may be appointed to enforce a charging order against a 
partnership under Corporations Code Section 15028. See Section 
708.310 (charging orders). As to the appointment of a receiver 
where necessary to preserve the value of property, see Section 
699.070. 

A receiver may also be appointed to enforce a judgment for the 
possession or sale of property. See Section 712.060. See also 
Section 708.920 (receiver for enforcement against franchise 
granted by public entity). 
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§ 708.630. Receiver to transfer alcoholic beverage license 
Comment. Section 708.630 supersedes a portion of former 

Section 688(f). Mter th~ amendment of former Section 688 in 
1959 (1959 Cal. Stats. ch. 2140, § 1), alcoholic beverage licenses 
were not reachable by any state enforcement process. See 37 
Ops. Cal. Att'y Gen. 4 (1961). Alcoholic beverage licenses are not 
subject to levy under a writ of execution. See Section 699.720 (a) . 
The Alcoholic Beverage Control Act (commencing with Business 
and Professions Code Section 23000) provides detailed 
procedures for the sale of alcoholic beverage licenses which 
make use of a receiver appropriate. C£ Mollis v. Jiffy-Stitcher Co., 
125 Cal. App.2d 236, 270 P.2d 25 (1954). 

In order to prevent a situation where the judgment creditor 
forces the sale of the judgment debtor's license but does not 
receive any proceeds to be applied toward satisfaction of the 
judgment, subdivision (b) precludes transfer if the judgment 
debtor shows that it is unlikely that the sale of the license would 
yield any excess over the amount required to satisfy delinquent 
taxes under Business and Professions Code Section 24049 and 
claims of creditors with priority over the judgment creditor 
under Business and Professions Code Section 24074. The scheme 
of priorities set out in Section 24074 is "mandatory and 
exclusive." Grover Escrow Corp. v. Gole, 71 Cal.2d 61, 65, 453 
P.2d 461, 463, 77 Cal. Rptr. 21, 23 (1969). See also Bus. & Prof. 
Code § 24076. 

Subdivision (c) enables the receiver to exercise the powers of 
the licensee as necessary to comply with the transfer provisions 
of the Alcoholic Beverage Control Act. The strict regulation of all 
aspects of alcoholic beverage licenses by the Alcoholic Beverage 
Control Act requires that the receiver comply with its 
procedures and the regulations of the Department of Alcoholic 
Beverage Control. 

§ 708.770. Notice of deposit with court; exemption claim 
Comment. Subdivision (a) of Section 708.770 requires service 

on the judgment debtor of a notice of a deposit made pursuant 
to Section 708.740 or 708.750. This notice enables the judgment 
debtor to make a claim of exemption before the money is paid 
over to the judgment creditor. 

Subdivisions (b) -(f) provide a procedure for determining 
exemption claims under this article. 

The limitation on the time for claiming an exemption provided 
by subdivision (b) is the same as the period applicable to 
exemption claims under a writ of execution. See Section 703.520. 
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§ 715.040. Service and posting by registered process server 
Comment. Section 715.040 is a new provision permitting 

registered process servers to serve or post writs of possession of 
real property. Registered process servers do not, of course, have 
the authority to remove occupants pursuant to Section 
715.020 (c). Section 715.040 is consistent with Section 699.080 
(authority of registered process server under writ of execution) . 

§ 716.020. Execution of writ of sale 
Comment. Section 716.020 continues the substance of former 

law regarding enforcement of a judgment for the sale of real or 
personal property. See former Section 684, former portion of 
Section 726; Johnson v. Tyrrell, 77 Cal. App. 179, 182-83, 246 P. 140 
(1926) (foreclosure sale of real property made in same manner 
as execution sale); Podrat v. Obemdorff, 207 Cal. 457, 459-60, 278 
P. 1035 (1929) (foreclosure sale of personal property under 
chattel mortgage made in same manner as execution sale); 
Marshal's Manual of Procedure §§ 452.1, 452.2 (rev. 1965); Cal. 
State Sheriffs' Ass'n, Civil Procedural Manual 6.28 (1978). Section 
716.020 changes the former practice under which the judgment 
debtor was requested to bring personal property to the sale and, 
if he or she refused, the judgment creditor had to bring a claim 
and delivery action. See Ely v. Williams, 6 Cal. App. 455, 457-58, 
92 P. 393 (1907). For special procedures applicable where 
property is sold subject to the right of redemption, see Sections 
726(e) and 729.010~729.090. 

§ 720.150. Effect of filing or not filing third-party claim 
Comment. Section 720.150 is new. Subdivision (a) makes 

clear that enforcement procedures against an item of property 
claimed by a third person must cease except as otherwise 
provided. See, e.g., Sections 699.070 (disposition of perishable 
property), 720.160 (effect of filing undertaking), 720.430 
(satisfaction from released property after hearing). Subdivision 
(b) makes clear that a third person does not waive a superior 
interest in the property levied upon by failure to make a 
third-party claim pursuant to this chapter. This principle is a 
corollary of the general rule that a judgment or levy reaches only 
the interest of the debtor in the property. See Sections 
695.010-695.070 (property subject to enforcement of money 
judgment), 699.710-699.720 (property subject to execution). 
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§ 720.210. Application of chapter 
Comment. Subdivision (a) of Section 720.210 supersedes a 

portion of former Section 689b (2). See the Comment to Section 
720.110. This chapter permits a secured party or other lienholder 
to make a third-party claim concerning personal property (and 
fixtures to the extent provided by subdivision (b)), whereas 
former Section 689b governed only claims by conditional sellers 
and chattel mortgagees. See Division 9 (commencing with 
Section 9lO1) of the Commercial Code (secured transactions). 
For a transitional provision applicable to claims filed prior to the 
operative date of this chapter, see Section 694.070. 

§ 720.260. Effect of undertaking or deposit; contents of 
undertaking 

Comment. Subdivision (a) of Section 720.260 supersedes 
parts of subdivisions (8) and (9) of former Section 689b. Under 
paragraph (2) of subdivision (a), the property may be sold free 
of all interests for which an undertaking is given or deposit is 
made. However, whether or not the creditor has filed an 
undertaking or made a deposit, the secured party or lienholder 
may prevent a sale in an appropriate case by obtaining a stay 
pursuant to Section 720.380. 

Subdivisions (b) and (c) supersede portions of the first and 
second paragraphs of subdivision (9) of former Section 689b. The 
option of giving an undertaking in a flat amount pursuant to 
subdivision (b) is new. The amounts are the same as the amounts 
set for an initial undertaking in attachment. See Section 
489.220 (a) . The secured party or lienholder (1) may apply to the 
court for an order requiring an undertaking in a greater amount 
pursuant to Sections 720.760-720.770 or (2) may obtain the release 
of the property by giving an undertaking pursuant to Chapter 6 
(commencing with Section 720.610) in the same amount as the 
creditor's undertaking. 

Subdivision (d) is new and is drawn from existing practice 
developed as a result of Section 1058 which provides that public 
entities are generally exempt from giving statutory 
undertakings. See California State Sheriffs' Ass'n, Civil 
Procedural Manual 13.02 (rev. ed. 1980). 

§ 720.360. Burden of proof 
Comment. of Section 720.360 continues the substance of the 

tenth sentence of the eighth paragraph of former Section 689. 
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§ 720.370. Dismissal 
Comment. The first sentence of Section 720.370 continues the 

substance of the sixth sentence of the eighth paragraph of former 
Section 689. The second sentence is new. ' 

§ 720.620. Filing of undertaking to release property 
Comment. Section 720.620 supersedes a portion of former 

Sections 710b and 711. This section permits the filing of an 
undertaking to release property at any time that a· third person 
could make a third-party claim as to property that can be 
released pursuant to Section 720.610 and also requires that the 
third person file a third-party claim. Former law did not 
prescribe the time for filing an undertaking to release property, 
nor did it require the third person to file a third-party claim. 
Section 720.620 requires the undertaking to be filed with the 
levying officer, whereas former Section 711 provided for filing 
with the court. Undertakings filed with the levying officer under 
this chapter are eventually filed with the court. See Sections 
720.330, 720.800. 

§ 720.800. Undertaking filed in action 
Comment. Section 720.800 is new. Former law did not 

provide for the disposition of the undertaking. In cases where an 
undertaking is given and a hearing is held, the levying officer will 
file the undertaking with the court prior to the hearing. See 
Section 720.330. 

§ 724.010. Satisfaction of money judgment 
Comment. Subdivision (a) of Section 724.010 is drawn from 

language that was contained in subdivision (a) of former Section 
675. See also Yost-Linn Lumber & Finance Co. v. Bennet, 116 Cal. 
App. 155, 2 P.2d 488 (1931) (part payment in full satisfaction); 
Schwartz v. California Claim Service, 52 Cal. App.2d 47, 125 P .2d 
883 (1942) (part payment). Subdivision (a) of Section 724.010 is 
not an exclusive statement of the methods for satisfying a money 
judgment. See, e.g., Section 431.70 and Murchison v. Murchison, 
219 Cal. App.2d 600, 33 Cal. Rptr. 285 (1963) (use of judgment as 
offset); George S. Nolte Consulting Civil Engineers, Inc. v. 
Magliocco, 93 Cal. App.3d 190, 155 Cal. Rptr. 348 (1979) (entry 
of satisfaction ordered where trial court determined that $4,000 
contingent liability could be disregarded since contingency 
would not occur); Yanchor v. Kagan, 22 Cal. App.3d 544, 99 Cal. 
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Rptr. 367 (1971) (covenant not to enforce judgment); Penal 
Code § 1205 (criminal fine satisfied by serving term). 

Subdivisions (b) and (c) provide special rules governing when 
the obligation to file an acknowledgment of satisfaction arises. , 
§ 724.030. Judgment creditor or assignee to file 

acknowledgment of satisfaction of judgment 
Comment. Section 724.030 continues what appears to have 

been required under the second sentence of former Section 
675(a). The requirement that the filing be made "immediately" 
upon the satisfaction of the judgment is drawn from Section 117.9 
(small claims court). Section 724.030 does not apply where the 
judgment is satisfied pursuant to a writ because in that case the 
court clerk is required to enter satisfaction. See Section 724.020. 
For an additional requirement when an abstract of the judgment 
has been recorded to create a lien on real property, see Section 
724.040. See also Section 697.640 (extinguishing of judgment lien 
on personal property). As to the duty to file an acknowledgment 
of satisfaction of a small claims court judgment, see Section 117.9. 

§ 724.040. Judgment creditor's or assignee's duty where 
abstract of judgment recorded 

Comment. Section 724.040 generally continues what appears 
to have been required under subdivision (b) of former Section 
675. However, the former requirement that the 
acknowledgment be filed and served within 30 days after the 
judgment is paid in full has been replaced by the requirement 
that such filing and service be made immediately upon 
satisfaction of the judgment. The former 30-day period 
apparently was provided because the failure without just cause 
to file and serve within the time allowed resulted in liability for 
damages and forfeiture of $100. See former Section 675 (b). 
Under this chapter, the sanction is imposed only for failure to file 
or serve after a demand by the judgment debtor. See Section 
724.050. This change makes Section 724.040 consistent with 
Section 724.030 and conforms to the procedure provided in 
Section 117.9 (small claims court). Section 724.040 applies 
whether the judgment is satisfied pursuant to a writ or by other 
means. 

Section 724.040 requires service of an acknowledgment of 
satisfaction of judgment on the judgment debtor for two reasons: 
(1) To give the judgment debtor a list of the county or counties 
where the abstract of the judgment has been recorded and (2) 
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to give notice to the judgment debtor that the acknowledgment 
of satisfaction of judgment or a certificate of satisfaction of 
judgment (see Section 724.1(0) must be recorded in each such 
county in order to release the judgment lien. See Sections 697.400 
(release of judgment lien on real property) and 724.060 
(execution of and information required to be included in 
acknowledgment of satisfaction of judgment). 

§ 724.050. Demand for filing or delivery of 
acknowledgment of satisfaction of judgment 

Comment. Section 724.050 provides a means whereby the 
judgment creditor can be compelled to file an acknowledgment 
of satisfaction of judgment in any case where a money judgment 
has been satisfied, whether pursuant to a writ, by payment, 
offset, or other means. The other provisions of this chapter which 
require the filing of an acknowledgment of satisfaction of 
judgment are limited in scope. See Sections 724.030 (judgment 
creditor to file an acknowledgment of satisfaction of judgment if 
judgment satisfied other than pursuant to a writ), 724.040 
(judgment creditor to file an acknowledgment of satisfaction of 
judgment if abstract of judgment recorded). Subdivision (e) 
provides a sanction if the judgment creditor fails without just 
cause to file within the time allowed after actual receipt of the 
demand. 

Section 724.050 also provides a method whereby a judgment 
debtor may obtain an acknowledgment of satisfaction of 
judgment, whether or not one is required to be served on the 
judgment debtor under Section 724.040. In addition, this section 
provides a method whereby the owner of real or personal 
property subject to a judgment lien or a person having a security 
interest in or other lien on personal property subject to a satisfied 
judgment lien may obtain an acknowledgment of satisfaction of 
judgment. See Sectipns 697.400 (release of judgment lien on real 
property), 697.640 (release of judgment lien on personal 
property). 

Subdivisions (a) and (c) of Section 724.050 are drawn from the 
first portion of subdivision (c) of former Section 675. Subdivision 
(b) is new. Subdivision (d) of Section 724.050 supersedes the last 
portion of the second sentence of subdivision (a) of former 
Section 675. Subdivision (e) is drawn from the last sentence of 
subdivision (b) and subdivision (c) of former Section 675. 

Section 724.050 continues the substance of subdivision (c) of 
former Section 675 (demand for delivery of acknowledgment to 
person making demand) and also provides for a demand for the 
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filing of an acknowledgment of satisfaction. Section 724.050 also 
supersedes the last sentence of subdivision (b) of former Section 
675 which imposed a sanction even though the judgment debtor 
had not made a demand. A sanction is imposed under subdivision 
(e) of Section 724.050 only if a demand is made and the judgment 
creditor fails without just cause to comply with the demand 
within the 15-day period allowed. This change adopts the 
procedure provided in Section 117.9 (small claims court). The 
requirement that a demand be made protects against imposition 
of the sanction where, for example, the failure to file or deliver 
the acknowledgment is the result of an oversight on the part of 
the judgment creditor. But see Section 724.090 (other remedies 
preserved) . 

§ 724.250. Contents and manner of execution of 
acknowledgment of satisfaction of matured 
installments 

Comment. Subdivision (a) of Section 724.250 is adapted from 
Section 724.120 which prescribes the contents and manner of 
execution of an acknowledgment of partial satisfaction of 
judgment. Subdivision (b) continues the substance of a portion 
of subdivision (b) of former Section 674.5. Section 724.060 
specifies the manner of execution and the persons who may 
execute. 

ASSEMBLY BILL NO. 798 

Civil Code § 986 (technical amendment). Sale of work of 
fine art 

Comment. Section 986(a) (6) is amended to conform to the 
terminology of Title 9 (commencing with Section 680.010) of 
Part 2 of the Code of Civil Procedure (Enforcement of 
Judgments Law). The reference to attachment has been deleted 
as unnecessary because Code of Civil Procedure Section 487.020 
incorporates for attachment the exemptions from enforcement 
of a money judgment. Subdivision (b) (6) is added to make clear 
that the artist has no right to receive a percentage of proceeds 
from the sale of a work of art to satisfy a money judgment. 

Civil Code § 1861.25 (added). Third-party claims 

Comment. Section 1861.25 is a new provision that makes 
clear that the third-party claims procedures set forth in Code of 
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Civil Procedure Sections 720.010-720.800 are available under this 
article. 

Civil Code § 3057 (repealed). Levying officer's lien 

Comment. The substance of Section 3057 is continued in 
Code of Civil Procedure Sections 488.100 (attachment) and 
687.050 (enforcement of judgments). 

Code of Civil Procedure § 564 (technical amendment). 
Receivers 

Comment. Subdivision 4 of Section 564 is amended to 
conform to the Enforcement of Judgments Law. Pr0ceedings in 
aid of execution are entitled examination proceedings under the 
new law. See Sections 708.110-708.205. The prerequisite that an 
execution be returned unsatisfied or that the debtor refuse to 
apply property to the satisfaction of the judgment is not 
continued. See Section 708.620 and the Comment thereto. The 
provision for appointment of a receiver during the redemption 
period applies in a more limited class of cases. See Sections 
726 (e) , 729.010. Redemption is no longer available after 
execution sales. See Section 701.680. See also Section 712.060 
(receiver to enforce judgment for possession or sale of property) . 

Code of Civil Procedure § 568.5 (technical amendment). 
Sale by receiver 

Comment. The first sentence of Section 568.5 is amended to 
refer to the sale provisions of the Enforcement of Judgments 
Law. The third sentence is deleted as unnecessary because the 
right of redemption is available only in cases described in Section 
729.010. See also Section 701.680 (execution sales absolute). 

Code of Civil Procedure § 674 (amended). Abstract of 
judgment 

Comment superseded by Senate Judiciary Committee Report. 
See Appendix III. 

Code of Civil Procedure § 674.5 (repealed). Lien of 
judgment or order for spousal or child support 

Comment. Former Section 674.5 is superseded by provisions 
of the new Enforcement of Judgments Law. Subdivision (a) of 
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former Section 674.5 is superseded by Sections 697.320-697.390. 
The remainder of former Section 674.5 is superseded by Sections 
697.370-697.400 and 724.210-724.260. 

Code of Civil Procedure § 675 (repealed). Satisfaction of 
judgment 

Comment. Former Section 675 is superseded by Sections 
697.410 and 724.010-724.260. See those sections and the 
Comments thereto. 

Code of Civil Procedure § 725a (technical amendment). 
Foreclosure of deed of trust or mortgage with power of 
sale 

Comment superseded by Senate Judiciary Committee Report. 
See Appendix III. 

Code of Civil Procedure § 726 (technical amendment). 
Foreclosure of mortgage or deed of trust 

Comment. The provisions of Section 726 relating to 
commissioners appointed to sell real property under a judgment 
of foreclosure are repealed. Pursuant to Section 712.060 a 
receiver may be appointed to sell the property under the 
direction of the court. See also Sections 567 ( oath and 
undertaking of receiver), 568 (powers of receiver), 568.5 (sales 
by receiver), 708.620 (appointment of receiver). The provisions 
concerning the qualification and duties of receivers and 
commissioners were essentially the same under former law. 
Consequently, special commissioners have been eliminated in 
favor of the uniform provisions concerning receivers. The 
provisions of Section 726 concerning elisors are unnecessary. See, 
e.g., Section 262.8. 

A provision for the application of the costs of levy is added to 
Section 726 (a) because Section 716.010 requires levy under a writ 
of sale if the judgment is enforced by a levying officer. 

Subdivision (c) codifies the rule in Carpentier v. Brenham, 40 
Cal. 221, 235 (1870), to the effect that the interest of a junior 
lienholder of record is not affected by the foreclosure of a senior 
lien if the junior lienholder is not joined. 

Subdivision (e) specifies the manner of sale depending upon 
whether the property is to be sold subject to the right of 
redemption. 
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See Chapter 1 (commencing with Section 712.010) and 
Chapter 4 (commencing with Section 716.010) of Division 3 of 
Title 9 for provisions governing the enforcement of judgments 
for sale of real property. 

Code of Civil Procedure § 729.010 (added). Property 
subject to redemption; manner of sale 

Comment. Sections 729.010-729.090 provide a limited 
procedure for redemption of real property from sale. Under 
Section 729.010, redemption is available only in a case where the 
judgment creditor is seeking a deficiency judgment. If the 
proceeds of sale are insufficient to satisfy the secured 
indebtedness the property may be redeemed until one year after 
the sale; if the secured indebtedness is satisfied by the sale, the 
redemption period is three months. See Section 729.030. This 
continues a former portion of Section 725a. 

Subdivision (b) contains special provisions applicable where 
property is to be sold subject to the right of redemption. 

Code of Civil Procedure § 729.020 (added). Persons 
entitled to redeem 

Comment. Section 729.020 supersedes former Section 701 
and restricts the right of redemption to the judgment debtor and 
his or her successor in interest. Successors in interest may include 
an assignee after the foreclosure sale of the debtor's right of 
redemption as part of a transfer of the debtor's reversionary 
interest, a trustee in bankruptcy, or a junior lienholder who has 
acquired the judgment debtor's interest in the property through 
a prior foreclosure. 

Code of Civil Procedure § 729.030 (added). Redemption 
period 

Comment. Section 729.030 continues the substance of a 
former portion of Section 725a. 

729.040 (added). Certificate of sale 

Comment superseded by Senate Judiciary Committee Report. 
See Appendix III. 
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Code of Civil Procedure § 729.050 (added). Notice of right 
of redemption 

Comment. Section 729.050 supersedes the first sentence of 
subdivision (b) of former Section 700a. See Section 729.030 
(redemption period). 

Code of Civil Procedure § 729.060 (added). Deposit of 
redemption price 

Comment. Subdivision (a) of Section 729.060 supersedes the 
first paragraph of former Section 702 and portions of former 
Section 705. Under Section 729.060, the redemption price is 
deposited with the levying officer whereas under former 
Sections 702-704 the judgment debtor or redemptioner could pay 
the redemption price directly to the purchaser or earlier 
redemptioner. Under paragraph (4) of subdivision (b), interest 
on the amounts comprising the redemption price is at the legal 
rate (see Section 685.010) whereas it was two-thirds of one 
percent per month in the case of redemption from the purchaser 
under former Section 702. 

Subdivision (c) is derived from the second sentence of former 
Section 707 pertaining to rents and profits and codifies the rule 
in House v. Lala, 214 Cal. App.2d 238, 245-46, 29 Cal. Rptr. 450 
(1963), pertaining to the value to the purchaser of the use of the 
premises. If these amounts are not offset, they may be recovered 
as provided in Section 729.090. 

Code of Civil Procedure § 729.070 (added). Disagreement 
on redemption; summary proceeding 

Comment. Section 729.070 is derived from the second 
paragraph of former Section 702 but makes several modifications 
of the former procedure made necessary by the provision for 
offsetting certain amounts under Section 729.060 and the 
elimination of the option of paying the redemption price directly 
to the purchaser. See Section 729.060 and the Comment thereto. 
Under Section 729.070, the redemption price is deposited with 
the levying officer just as under Section 729.060, whereas under 
former Section 702 the deposit was made with the clerk in the 
case of a disagreement. Notice of the filing of the petition must 
be given to the levying officer to prevent issuance of a deed of 
sale under Section 729.080 at the expiration of the redemption 
period. 
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Code of Civil Procedure § 729.080 (added). Issuance of 
deed of sale or certificate of redemption; tender of 
deposit 

Comment. Section 729.080 is new. If no redemption takes 
place within the redemption period applicable under Section 
729.030 or as extended by Section 729.070(g), subdivision (b) 
requires the levying officer who conducted the sale to issue a 
deed to the purchaser. If the property is redeemed, subdivision 
(b) requires the levying officer to tender the deposit to the 
purchaser and issue a certificate of redemption if the tender is 
accepted or is in the amount of the redemption price as 
determined by the court under Section 729.070. Under former 
law, redemption could take place without going through the 
levying officer, although written notice of redemption was 
required to be given to the levying officer and recorded. See the 
third paragraph of former Section 703 and former Section 704. 
Formerly, if the judgment debtor redeemed, the person 
receiving payment issued and recorded a certificate of 
redemption. See the sixth paragraph of former Section 703. The 
last redemptioner was formerly "entitled to a sheriffs deed." See 
the fourth paragraph of former Section 703. 

The first sentence of subdivision (c) continues the former rule 
that tender was equivalent to payment which applied where the 
judgment was payable in a specified kind of money. See the last 
clause of the last sentence of former Section 704. However, under 
subdivision (c), tender is not equivalent to payment where the 
parties disagree on the redemption price and the price has not 
been determined by a court order. The remainder of subdivision 
(c) is new. 

Subdivision (d) continues the substance of the last sentence of 
the fifth paragraph of former Section 703, with the exception 
noted. 

Subdivision (e) changes the prior rule that liens subordinate to 
that under which the sale was held reattach upon redemption by 
the judgment debtor or a successor in interest. See Call v. 
Thunderbird Mortgage Co., 58 Ca1.2d 542, 548, 375 P.2d 169,25 
Cal. Rptr. 265 (1962). The prior rule that upon redemption by the 
judgment debtor the judgment lien under which the property 
was sold reattaches for the amount of the deficiency is also not 
continued. See Moore v. Hall, 250 Cal. App.2d 25, 29, 58 Cal. Rptr. 
70 (1967). Only unsatisfied liens that are superior to the lien on 
which the property is sold survive the sale, whether or not there 
is a redemption. This encourages the judgment creditor and 
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subordinate lienholders to protect their interests by looking to 
the property sold. See Sections 701.630 (extinction of liens upon 
sale) , 726 ( c) (preservation of lien of record where lienholder not 
made a party to action). Subdivision (e) makes clear that once 
a lien is extinguished a lien may not be created on the same 
property to enforce the same claim or judgment. Hence, for 
example, a judgment creditor whose judgment lien is 
extinguished may not again record the judgment to create a lien 
on the same property, nor may the judgment creditor obtain an 
execution lien by levy of a writ of execution on the property. 

Code of Civil Procedure § 129.090 (added). Rents and 
profits; entry of purchaser; waste 

Comment. Section 729.090 is based on former Sections 706 
and 707 and the second sentence of the first paragraph of former 
Section 702. If there is a tenant on the property under a lease 
which preceded the lien under which the property was sold, the 
purchaser at the sale acquires only the lessor's reversionary 
interest and right to rents, and the tenant may remain in 
possession during the term of the lease. However, the purchaser 
is entitled to receive the rents from the property or the 
reasonable value of the use of the property. Such amounts are a 
credit on the redemption price (see Section 729.060) or may be 
recovered after redemption as provided in subdivision (b). If the 
purchaser is in possession of the property during the time 
between the sale and the redemption, the person who redeems 
is entitled to receive the reasonable value of the occupation and 
use of the property. House v. Lala, 214 Cal. App.2d 238, 245-46, 
29 Cal. Rptr. 450 (1963); Christensen v. Forst, 153 Cal. App.2d 465, 
471-72,314 P.2d 746 (1957). The provisions of former Section 707 
extending the redemption period pending the determination of 
rents and profits are not continued. Former Section 707 provided 
a special procedure to resolve disputes concerning the existence 
and amount of a similar credit but provided for ultimate resort 
to an action for an accounting. Rents and profits that are not 
offset pursuant to Section 729.060 (c) or determined pursuant to 
729.070 may be recovered in an action. 

Subdivision (c) is drawn from former Section 706 and the 
second sentence of former Section 702. The determination of 
what constitutes waste is no longer specified in the statute. This 
determination should be made by a court in light of the facts of 
the case. The person in possession may be liable for waste. CF. 
Section 732 (liability of tenant for waste); American Sav. & Loan 
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Ass'n v. Leeds, 68 Cal.2d 611, 614 n.2, 440 P.2d 933, n.2, 68 Cal. 
Rptr. 453, n.2 (1968). 

Code of Civil Procedure § 745 (amended). Restraint of 
waste during foreclosure or before sale pursuant to levy 

Comment. Section 745 is amended to reflect the provision 
which requires a delay in the sale of certain real property. See 
Section 701.545. 

Code of Civil Procedure § 746 (amended). Damages for 
waste after sale pursuant to levy 

Comment. Section 746 is amended to reflect that execution 
sales and certain foreclosure sales (see Section 726(e)) are 
absolute pursuant to Section 701.680 and that Section 701.545 
requires a delay of such sales after levy. 

Code of Civil Procedure § 1033.7 (repealed). Costs after 
judgment 

Comment. Former Section 1033.7 is superseded by Chapter 
5 (commencing with Section 685.010) of Division 1 of Title 9. The 
reference to superior, municipal, and justice courts in the 
introductory clauses of the first and second paragraphs of former 
Section 1033.7 is not continued because it is unnecessary. The 
substance of subdivisions (a) and (b) is continued in Section 
685.070 (a) (1). Subdivisions (c) and (d) are superseded by 
Sections 685.070 (a) (3) (unsatisfied costs allowable pursuant to 
memorandum) and 685.050(a) (1) (entry on writ of costs of 
issuing writ). See also Section 680.380 ("writ" defined). The 
portion of subdivision (c) pertaining to a writ of prohibition is not 
continued because it· is unnecessary. Subdivision (e) is 
superseded by Sections 685.050 (costs under writ) and 
685.070(a) (3) (unsatisfied costs of levying officer). Subdivision 
(f) is superseded by Section 685.070(a) (5) (costs determined in 
special enforcement procedures). 

The substance of the procedural provisions concerning the 
memorandum of costs in the first paragraph of former Section 
1033.7 is continued in Section 685.070 (b), (c), except that the 
time for filing the memorandum has been increased from six 
months to two years. Section 685.070 (b) also makes clear that the 
motion to tax must be noticed. See 4 B. Witkin, California 
Procedure Judgment § 113, at 3264 (2d ed. 1971) (motion 
customarily made on notice). The references in former law to 
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the judgment creditor's agent and attorney are not continued; 
Section 685.070 (b) provides for a memorandum on oath of a 
person who has knowledge of the facts. See 1 B. Witkin, 
California Procedure Attorneys § 23, at 32-33, § 107, at 117-19 (2d 
ed. 1970) (authority of attorney). See also Sections 680.150 
("costs" means fees, commissions, charges, disbursements, and 
other expenses), 166 (judicial powers at chambers). 

The substance of the procedural provisions concerning the 
motion for costs in the second paragraph of former Section 1033.7 
is continued in Section 685.080, but the time for making the 
motion has been increased from six months to two years. See also 
Section 167 (judge performing clerk's duties). 

The third paragraph of former Section 1033.7 is superseded by 
Sections 685.090 (addition of costs to judgment) and 685.050 
(costs entered on writ). 

Code of Civil Procedure § 1174 (amended). Judgment for 
restitution of premises 

Comment. Section 1174 is amended to conform to Title 9 
(commencing with Section 680.010) of Part 2 (Enforcement of 
Judgments Law). Former subdivision (d) is superseded by a new 
subdivision (d). The substance of former subdivision (d) is 
continued in Sections 715.010 (writ of possession of real 
property), 715.020 (execution of writ of possession). 

Code of Civil Procedure § 1710.45 (technical amendment). 
Delay of enforcement of judgment entered on basis of 
sister state judgment 

Comment. Section 1710.45 is amended to make clear that all 
procedures for the enforcement of a money judgment entered 
pursuant to this chapter are subject to the limitations on 
enforcement by execution provided by this section. 

Commercial Code § 9301 (amended). Priority of lien 
creditor 

Comment. Subdivision (3) of Section 9301 is amended to 
make clear that a judgment creditor who acquires a judgment 
lien on personal property pursuant to Code of Civil Procedure 
Sections 697.510-697.670 is a "lien creditor." See Code Civ. Proc. 
§ 697.590 (priority of judgment lien on personal property against 
security interest). 
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Subdivision (5) requires a judgment creditor who seeks to 
establish the priority of a judgment lien on personal property to 
serve a copy of the notice of judgment lien on the secured party 
as a prerequisite to a determination that the secured party had 
knowledge of the judgment lien. 

Commercial Code § 9304 (amended). Perfection of 
security interest in instrument in custody of levying 
officer 

Comment superseded by Senate Judiciary Committee Report. 
See Appendix III. 

Commercial Code § 9306 (amended). Security interest in 
proceeds 

Comment. Subdivision (6) is added to Section 9306 to make 
clear that custody of cash proceeds by a levying officer does not 
affect the status of the cash proceeds provided by this section. 

Commercial Code § 9504 (amended). Disposition of 
surplus proceeds of collateral 

Comment. Section 9504 is amended to clarify the manner of 
disposition of proceeds of collateral remaining after satisfaction 
of the indebtedness to a secured party who has a priority over a 
lien creditor. 

Financial Code § 864 (amended). Bank setoff 

Comment superseded by Senate Judiciary Committee Report. 
See Appendix III. 

Financial Code § 7609.5 (amended). Savings and loan 
association setoff 

Comment. Section 7609.5 is amended to correct 
cross-references and to conform Title 9 (commencing with 
Section 680.010) of Part 2 of the Code of Civil Procedure 
(Enforcement of Judgments Law). The form of the declaration 
is amended to conform to Code of Civil Procedure Section 
20l5.5(b). 
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Financial Code § 14864 (repealed). Exemption of credit 
union shares 

Comment superseded by Senate Judiciary Committee Report. 
See Appendix III. 

Government Code § 7170 (amended). State tax lien 

Comment. Subdivision (c) (5) is added to Section 7170 to 
make clear that a judgment lien on personal property filed 
pursuant to Code of Civil Procedure Sections 697.510-697.670 will 
have priority over a later filed notice of state tax lien. 

Government Code § 26606 (repealed) . Release of 
attachments and garnishments 

Comment. Section 26606 is superseded by Code of Civil 
Procedure Sections 488.730, 699.060. 

Government Code § 26664 (amended). Liability of sheriff 

Comment. Section 26664 is amended to conform to Title 9 
(commencing with Section 680.010) of Part 2 of the Code of Civil 
Procedure (Enforcement of Judgments Law) and to Code of 
Civil Procedure Section 262 (instructions from attorney or from 
party if no attorney). This amendment also makes the sheriff 
liable for failure to perform duties under a writ of attachment or 
a prejudgment writ of possession. See Code Civ. Proc. 
§§ 481.010-493.060 (attachment), 511.010-516.050 (claim and 
delivery) . 

Government Code § 26726 (technical amendment). Fee for 
keeper levy on motor vehicle 

Comment. Subdivision (a) of Section 26726 is amended to 
conform to the terminology of Division 3 (commencing with 
Section 712.010) of Title 9 of Part 2 of the Code of Civil 
Procedure. Subdivision (b) provides a new daily fee for 
maintaining custody under a keeper levy. Subdivision (c) is 
amended to provide the standard fee. 

Government Code § 26750 (technical amendment). Fee for 
duties under Wage Garnishment Law 

Comment. Section 26750 is amended to correct the 
references to the Wage Garnishment Law and to provide the 
standard fee. 
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Government Code § 27248 (technical amendment), Books 
of county recorder 

Comment. Section 27248 is amended to conform to the 
terminology of Title 9 (commencing with Section 680.010) of 
Part 2 of the Code of Civil Procedure (Enforcement of 
Judgments Law) and to add subdivision (b) which provides for 
the manner of the recording and indexing of certified copies of 
certain judgments payable in installments that are recorded to 
create judgment liens and other documents affecting judgment 
liens in real property. Subdivision (b) implements the provisions 
of Code of Civil Procedure Sections 697.320, 697.330, and 697.400. 
Nothing in Section 27248 is intended to require the county 
recorder to keep a separate, rather than a general, index as 
prescribed in Section 27257. 

Government Code § 27249 (technical amendment). Books 
of county recorder 

Comment. Section 27249 is amended to conform to the 
language used in the Attachment Law. See Title 6.5 
(commencing with Section 481.010) of Part 2 of the Code of Civil 
Procedure. The issuance of a writ of attachment does not result 
in a recording with the county recorder; only the levy is recorded 
with the county recorder. 

Government Code § 69503.1 (technical amendment), 
Destruction of court records 

Comment. Section 69503.1 is amended to delete a reference 
to former Code of Civil Procedure Section 685. The court 
procedure provided by former Code of Civil Procedure Section 
685 is superseded by Code of Civil Procedure Sections 
683.110-683.220 (renewal of judgments by filing notice of 
renewal). 

Labor Code § 300 (amended). Wage assignment 

Comment. Subdivision (a) of Section 300 is amended to 
supply cross-references to other sections that provide for wage 
assignments for support. The provision formerly contained in 
subdivision (c) for delaying the effective date of an earnings 
withholding order where a wage assignment is in effect when the 
earnings withholding order is served is not continued because it 
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was an unnecessary complication. Subdivisions formerly lettered 
as (d) through (i) are relettered as (c) through (h) respectively. 

Probate Code § 732.5 (repealed). Redemption from sale 

Comment. Section 732.5 is repealed. The right of redemption 
from execution sales has been repealed. See Code Civ. Proc. 
§§ 701.545, 701.680. The right of redemption from foreclosure 
sales is limited as provided in Code of Civil Procedure Section 
729.010. 

Probate Code § 205 (technical amendment). Liability of 
surviving spouse 

Comment. Section 205 is amended to conform to the 
terminology of Title 9 (commencing with Section 680.010) of 
Part 2 of the Code of Civil Procedure (Enforcement of 
Judgments Law). 

Probate Code § 660 (technical amendment). Possession of 
family dwelling 

Comment. Section 660 is amended to conform to the 
terminology of Title 9 (commencing with Section 680.010) of 
Part 2 of the Code of Civil Procedure (Enforcement of 
Judgments Law). 

Probate Code § 663 (technical amendment). Liability of 
probate homestead 

Comment. Section 663 is amended to conform to the 
terminology of Title 9 (commencing with Section 680.010) of 
Part 2 of the Code of Civil Procedure (Enforcement of 
Judgments Law). 

Probate Code § 704.2 (technical amendment). Debts of 
deceased spouse 

Comment. Section 704.2 is amended to conform to the 
terminology of Title 9 (commencing with Section 680.010) of 
Part 2 of the Code of Civil Procedure (Enforcement of 
Judgments Law). 



2120 ASSEMBLY REPORT 

Probate Code § 704.4 (technical amendment). Debts of 
surviving spouse 

Comment. Section 704.4 is amended to conform to the 
terminology of Title 9 (commencing with Section 680.010) of 
Part 2 of the Code of Civil Procedure (Enforcement of 
Judgments Law). 

Probate Code § 3088 (amended). Wage assignment 

Comment. Subdivision (e) of Section 3088 is amended for 
consistency with other comparable provisions. See Civil Code 
§§ 4701, 4801.6. 

Revenue & Taxation Code § 32373 (amended). 
Redemption from sale 

Comment. Section 32373 is amended to reflect the repeal of 
the statutory right of redemption from execution sales. See Code 
Civ. Proc. §§ 701.545, 701.680, and the Comments thereto. 

Streets & Highways Code § 5422 (amended). Redemption 
from sale 

Comment. Section 5422 is amended to reflect the repeal of 
the statutory right of redemption from execution sales. See Code 
Civ. Proc. §§ 701.545, 701.680, and the Comments thereto. 

Streets & Highways Code § 6617 (repealed). Redemption 
from judicial sale 

Comment. Section 6617 is repealed because the statutory 
right of redemption from execution sales has been repealed. See 
Code Civ. Proc. §§ 701.545, 701.680, and the Comments thereto. 

Streets & Highways Code § 8832 (amended). Judicial sale 
of property subject to assessment lien 

Comment. Section 8832 is amended to reflect the repeal of 
the statutory right of redemption from execution sales. See Code 
Civ. Proc. §§ 701.545, 701.680, and the Comments thereto. 

Streets & Highways Code § 9356 (amended). Sale of 
property subject to reassessment lien 

Comment. Section 9356 is amended to reflect the repeal of 
the statutory right of redemption from execution sales. See Code 
Civ. Proc. §§ 701.545, 701.680, and the Comments thereto. 
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REPORT OF 
SENATE COMMI'ITEE ON JUDICIARY 

ON ASSEMBLY BILLS 707, 798, AND 2332 
[Extract from Senate Journal for June 24, 1982 (1981-82 Regular Session)] 

In order to indicate more fully its intent With respect to Assembly 
Bills 7m, 798, and 2332, the Senate Committee on Judiciary makes the 
following report. 

Assembly Bills 7m and 798 w~re introdpced to effectuate the 
California Law Revision Commission's Tentllliite Recommendation 
Proposing the Enforcement 01 Judgments Law, 13 Cal. L Revision 
Comm'n Reports 2001 (1980). EXcept for the new and revised 
comments set out below, the Law Revision Commission comments 
to the provisions of Assembly Bills 7m and 798 (as revised or 
supplemented b..t:mments contained in the Report adopted by and 
on file with the mbly Committee on Judiciary) reflect the intent 
of the Senate Committee on Judiciary in approving Assembly Bills 
7m and 798. 

Assembly Bill 2332 was introduced to effectuate the Califorilia Lr\w 
Revision Commission's Recommendation Relating to Attschment, 16 
Cal. L. Revision Comm'n Reports 701 (1982). Except for the new and 
revised comments set out below, the Law Revision Commission 
comments to the provisions of Assembly Bill 2332 reflect the intent 
of the Senate Committee on Judiciary in approving the provisions of 
Assembly Bill 2332. 

ASSEMBLY BILL 7m 
1680.R70. Money judgment 

Comment. Section 6M.270 is drawn from Section 1710.10 ("sister 
state judgment" defined). See also Section 577.5 (amount of 
judgment shall be comfuted and stated in dollars and cents); 65 
Harv. L Rev. 8tr1 (1952 (obligation payable in foreign currency is 
converted into dollars by judgment in court in United States). 

As used in this title, "money judgment" includes judgments and 
orden for child or spousal support that are payable in installments. 
See alsO Sections 680.230 Oudgment includes order), 680.365 (spousal 
support includes support for a former spouse). 

• 680.3m. ResJ property 
Comment. Section 680.320 is new. Under prior law, a leasehold 

interest in real property was treated as persoDal property in some 
instances. See the Comment to Section 700.015. Under this title, a 
leasehold interest is treated as real property. See, e.g., Section 700.015 
and the Comment thereto (methOd Of levy on re81 property). For 
some purposes, howe"er, leases having unexpired terms of less than 
two years are treated differently from other leases. See, e.g., Sections 
701.343 (notice of sale of real property), 704.740 (homestead 
exemption), 704.910 ("dwelling" defined for purposes of declared 
homestead) . 

(2121) 



2122 SENATE REPORT 

1680.365. Spousal support 
Comment. Section 680.365 makes clear that a reference to 

spoUsal support includes not only the obligation owed to the 
judgment debtor's spouse but· also the obligation owed to a former 
spouse of the judgment debtor in the case where an obligation exists 
to support a former spouse. 

1683.310. Judgments under Family Law Act 
Comment. Section 683.310 excludes judgments enforceable 

under the Family Law Act from the coverage of this chapter. See 
·Ovil Code §§ 4383 (enforcement for amounts not more than 10 years 
overdue), 4384 (enforcement after 10 years), 4385 (judgments 
enforceable under Family Law Act). Foreign suppo.rt orders 
registered pursuant to the Revised Uniform Reciprocal Enforcement 
of Support Act (Sections 1650-1699) are also excluded from this 
chapter; See Section 1699 (registered foreign support order treated 
as domestic sup~rt order) and Ovil Code Section 4385. See also 
Section 697.3m (judgment lien on real property under installment 
judgment for support). . 

1686.010. Bate of interest on judgment 
Comment Section 685.010 supersedes former Section 685.010 (as 

enacted by 1982 Cal.Stats. ch. 150). Subdivision (a) continues 
subdivision (a) of former Section 685.010 which set the legal rate of 
interest on judgments at 10 percent as permitted by Section 1 of 
Article 15 of the California Constitution. Subdivision (b), which 
supersedes subdivision (b) of former Section 685.010,. states the 
reserved power of the state to alter the interest rate as to interest that 
accrues after the operative date of the statute that changes the rate 
and omits the minimum rate provid~ in the fortner provision. 

1686.WfJ. . Commencement of interest 
Comment. Subdivision (a), of Section 685.020 continues the 

general rule as to the time postjudgment interest commences to run. 
See former Section 682.2, Section 1033; Dixon Mobde Homes, Inc. v. 
Walters, 48 Cal. App.3d 964, 122 Cal. Rptr. D (1975). See also 
Sections 695.210 and 724.010 (amount to satisfy a jud~ent). 

Subdivision (b) codifies the role concerning accrual of interest on 
support judgments payable in iristallments and extends the rule to 
other ju(lgments pa)'able in installments. See, e.g., Huellmantel v. 
Huellmantel, 124 Oil. S83.~90.57 P.582 (1899); In re Marriage of 
Hoffee, 60' Cal. App.3d 337, 131 Cal. Rptr. 6.T1 (1976). The 
introductory clause of subdivision (b) also recognizes that in certain 
circumstances the court may have the authority to order that interest 
accrues from the date of entry of a judgment rendered in an amount 
certain but payable in installments. See Section 85 (niUnicipal or 
justice court may Ox terms and conditions of payment of money 
judgment), 117 (small claims court may Ox terms and conditions Of 
payment). 

Section 685.020 does not affect the rules that determine the extent 
to which prejudgment interest is to be included in a judgment. See 
Section 685.110. . 
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1685.030. Ce$Slltion of interest 
Comment. Section 683.030 supersedes ~rtions of former 

Sections 682.1 and 682.2 (interest to date of levy). In order to 
facilitate full satisfaction in a case where a garnishee pays the full 
amount due on the judgment pursuant to a levy, subdivision (a) (1) 
cuts off interest as of the date of levy. In other cases, such as 
where property is to be sold at an execution sale or where a garnishee 
does not pay the full amount due on the judgment in a lump sum, 
subdivision (a) (2) cuts off interest when proCeeds are received by 
the levying officer. ' 

Subdivisions (b) and (c) implement statements in the cases that 
interest runs until ajudgment is paid. See State v. Day,76 Cal. Ap().2d 
536,556, 173P.2d 399 (1946); City of Los Angeles v. Aitken, 32 Cal. 
App.2d 524, 531-32, 90 P.2d m (1939). Hence, if the judgment debtor 
voluntarily pays the judgment, the judgment creditor is entitled to 
interest to the date of satisfaction as provided in subdivision (b). 
Similarly, if the judgment is parti;Jly satisfied, whether p'ursuant to 
a writ or otherwise, subdivision (c) makes clear that inter.!st runs on 
the pa!,t satisfied until the date the satisfaction is made. 

SubdiVision (d) recognizes that a judgment may be satiSfied other 
than by a writ or voluntary payment to the judgment creditor. See, 
e.g., Beeler v. American Trust Co., 28 Cal.2d 433, 170 P.2d 439 (1946) 
(tender of amount due); Pinecrest Prods.; Inc. v. RKO Teleradio 
Pictures, Inc., 14 Cal. App.3d 6, 92 Cal. Rptr. 44 (1970) (deposit with 
court). See also Section 724.010 Oudgment deemed satisfied if 
judgment creditor accepts a lesser sum in full satisfaction). For 
additional discussion concerning methods of satisfying a money 
judgment, see the Comment to Section 724.010. 

For provisions governing the distribution of proceeds and the 
allocation of proceeds between interest and principal, see Sections 
695.220, 701.810-701.830, 704.850. 

1685.090. Addition of costs to judgment 
Comment. Subdivisions (a) and (b) of Section 685.4)90 supersede 

the last paragraph of former Section 1033.7. Subdivisions (c) and (d) 
provide a new procedure for adding certai'n costs to the amount to 
be satisfied under a writ after the writ has been issued. See Section 
683.050 (costs added to writ). 

1694.030. Period for enforcement of judgments 
Coinment. Section 694.030 make!! the 100year period for 

enforcement of a judgment applicable to a judgment enterecl prior 
to the operative date (deAned in Section 694.010). The 10-year 
period commences to run when the judgment is entered (Section 
683.(20) or when the installment on an installment judgment 
becomes due (Section 683.(30) . Accordingly, for a Jumr-sum 
judgment entered prior to the operative date the period wil have 
commenced to run prior to the operative date. The judgment may 
be renewed after tlie operative date under the general provisions 
applicable to renewal· of judgments. See Sections 683.110-683.220. 
This permits renewal of the judgment if the application for renewal 
is rued at any time before the expiration of the 100year period of 
enforceability of the judgment. See Section 683.130. 
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. Subdivision (b) of Section 694.000 is a special provision applicable 
where the period of enfo~ceability of the ju~gment unde~ Secti~n 
683.020 or 683.030 has expired on the operative date or wtll exprre 
before the end of two years after the operative date. Subdivision (b) 
permits the court to make an order authorizing renewal of the 
judgment if the requirements of the subdivision are satisfied, even 
though the judgment could not be renewed under the general 
provisions applicable to renewal because the time for filing the 
app!ication for renewal under Section 683.130 has expired. 

TIle introductory clause of subdivision (a) makes clear that Section 
694.030 does not' apply to a judgment described in Section 683.310 
(judgment under Family Law Act) or Section 683.320 (money 
judgment against public entity). The limitations as to the time within 
which these jud.sments may be enforced are governed by other 
provisio~s. See the Comments to Sections 683.310 and 683.320. 

1694.0!J0. ERect of homestead declaration 
Comment. Section 694.090 makes clear that a homestead 

declaration recorded pursuant to former Civil Code Sections 
1231-1304 is effective as an exemption from creditors only as 
provided in Sections 704.910-704.990. A homestead declaration under 
prior law is not effective as a restriction on conveyance or 
encumbrance. See Section 704.940. 

1695.030. Property not subject to enforcement of money juclgment 
Comment. Subdivision (a) of Section 695.030 states the general 

ruls that property is not subject to enforcement unless it is assignable 
or transfera})l". See, e.g., 1 A. Freeman, Law of Executions' 109 (3d 
ed.I900); Murphy v. Allstate!ns. Co., 17 Cal.3d 937, 553 P.2d 584,132 
Cal. Rptr. 424 (1976) (chose in action founded upon tort subject to 
creditor's suit only if assignable by the law of the state). 

Paragraph (1) of subdivision (b) codifies existing case law. See, 
e.g., Canfield v. Security-Fint· Nafl Bank, 13 Cal.2d 1, ff1 P.2d 880 
(1939) (spendthrift trust). See also 7 B. Witkin, Summary of 
California Law Trusts U 94-99; at 5452-60 (8th ed. 1974). As to the 
method of enforcement against a judgrtlent debtor's interest as a 
beneficiary of a trust, see Section 709.010 and Civil Code Section 859. 
Paragraph (2) continues a &?rlnciple inherent in former Section 688.1. 
This provision recognizes that a nonassignable cause of action, such 
as for negligently caused personal injury, may be subject to a lien 
pursuant to Article 3 (commencing with Section 708.410) of Chapter 
6, if it is the subject of a ~nding action. . 

Property that is exempt by statute without the ~eed to claim the 
exemption is not subject to any procedure for enforcement of a 
money judgment unless a particUlar exemption provision otherwise 
provides. See Section 703.030 (b) and the Comment thereto. 

1697.3S0. Juclgment liens for installments under supportjuclgment 
or judgment against health care provider 

Comment. Section 697.320 supersedes rrtions of former 
Sections 674.3 (support judgment) and 674. (judgment against 
health care provider). This section also applies to a judgment 
requiring installment payment of workers compensation. See 
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Section 697.330(a) (2). The amount of a judgment lien created under 
this section is determined pursuant to Section ~.350(c) and 
includes past due installments that. remain enforceable. tf the 
judgment lien is not extended. by rerecording within the time 
prescribed in subdivision (b)l.this does not prevent the creation of 
a new judgment lien by recoratng under subdivision (a). but the new 
lien does not cover any amounts of the judgment that are not 
enforceable at the time the new lien is created. The lien does not 
continue after the expiration of the period of enforceability of the 
judgment. See Sections 683.020. 697.030 

1697.340. Interests subject to judgment Hen on real property 
Comment Subdivision (a) of Section 697.340 expands the class of 

interests covered under former law by a judgment lien. Under a 
provision formerly found in Section 674, the judgment lien reached 
only vested legal owners!rlp interests. See, e.g., Summerville v. 
Stockton Milling Co., 142 Qll. 529.537-39. 76 P. 243 (1904); Lang v. 
Klinger. 34 Cal. App.3d 9«1. 991.110 Cal. RPtt:.532 (1973); Belieu v. 
Power,54 Cal. App. 244. 210 P. 620 (1921); Shlrran v. Dallas. 21 Cal. 
App. 405, 418-21, 132 P. 454 (1913). Under subdivision (a) the 
judgment lien will reach any interest in real property that is subject 
to enforcement of a money judgment (see Sections 695.010-695.(35) 
but will not reach a right to rents, a leasehold interest with less than 
two years to run, or the interest of a beneficiary under a trust. (For 
the procedure for reaching rents, see Sections 700.170 (garnishment 
of rents). 708.510 (assignment of right to rents). For the procedure 
for reaching the interest of a trust beneficiary, see Section 709.010.) 
Hence. contingent remainders and equitable interests, such as that 
of a purchaser under a land sale contract, are subject to the judgment 
lien. See also Section 709.020 (motion procedure to reach contingent 
interest). Subdivision (a) also recognizes that a judgment lien 
reaches the community property interest of the judgment debtor's 
spouse by reference to the provisions concerning property subject to 
eruorcement of a money judgement. See Section 695.020. The 
judgment lien also attaches to real property used as a dwelling, even 
though it may later be found to be totally or partially exempt. 
However, as recognized by the introductory clause, a judgement lien 
does not attach to property .if a homestead declaration describing 
such property was first recorded. See Section 704.950. See also Health 
&:: Safety Code f 18551 (mobUehome installed on foundation system 
deemed a fixture and a real property improvement). As to real 
property subject to a general power of appointment, see Civil Code 
tf 1390.1-1390.5. 

Subdivision (b) continues former law as to the time a judgment 
lien arises on alter-acquired property. See former subdivision (a) of 
Sectio~ 674; HertweclC v. Fearon, 180 Cal. 71.179 P. 190 (1919). The 
prioritY of a lien on after-acquired property is determined pursuant 
to Section 697.380 (g) . . 

1697.370. Re/esse or subordination of judgment Hen 
Comment. Section 697.370 is a new provision that recognizes the 

practice of releasing all or a part of the property from a judgment 
lien on real property or subordinating a judgment lien on real 
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property to another lien or encumbrance. The provision excusing 
minor errors that are not seriously misleading is drawn from 
Commercial Code Section 9402(5), (7) (contents of financing 
statement). As to the date a judgment lien on real property is 
created, see Sections 697.310 and 697.320. 

1697.610. ERect oftrsnsfer of property upon which judgment lien 
exists 

Comment. Section 697.610 specifies the effect of a judgment lien 
on personal property if the property is transferred. 

Section 697.610 has no effect on the rights of transferees or 
assignees of ~sons other than the judgment debtor in the property 
subject to the lien. An assignee of a security interest that has priority 
over the judgment creditor's lien may enforce the security interest 
under the terms of the Commercial Code and is not restricted in any 
way by this section. See, e.&. Com. Code f 9318. As to payment or 
compromise by a person obligated on an account receivable or 
chattel paper, see Section 697.530 (f) . 

1 '1OO.0'!0. Tsngible personal property of going business 
Comment. Section 700.070 supersedes the fifth through the tenth 

sentences of former Section 688 (c) which required a keeper levy for 
at least two days on the tangible ~rsonal property of a going business 
if the judgment debtor consente(J. Under this section the keeper levy 
is optional; unless the judgment creditor elects this option, the 
tangible perSonal property of a going business is levied upon as 
tangible personal property generillly pursuant to Section 700.030. 
Article 3 (commencing. with Section 697.510) of Chapter 2 provides 
an alternative procedure for obtaining a lien on certain property of 
a going business; See also Section 697.710 (execution lien). 

Subdivision (b) (1) makes clear that, d~ite the judgment 
creditor's election to use the procedure provided by Section 700.070, 
the judgment debtor may prevent the placement of a keeper in the 
business, in which case the levying officer must take excluSive 
possession of the property if the judgment creditor's lien is to be 
maintained. This continues an ~t of forll\er Section 688 (c). The 
judgment creditor may instruct the levying officer to release the 
property rather than to take exclusive custOdy. See Section 699.060 
(release). Subdivision (b) (3) is a new provision that establishes a 
Inaximumlimit on the keeper period. See also Gov't Code f 26726 
(keeper fee). 

1701.040. Rights snd duties of secured party 
Comment. Section 701.040 reflects the principle that where 

practicable an execution le"l should not afJet:t the right of a.prior 
secured party to resort to collateral and should not diSlupt ongoing 
business relations between account debtors and secured parties in 
the absence of a determination or an admission that the juckment 
creditor's lien has priority. See also Com. Code § ~ (attacliment 
of security interest). The levy is generally inten«led to appropriate 
the rights of the judgment debtor to any excess remaming after 
satisfaction of the security interest. See subdJvision (b).. See also 
Com. Code ft 9311 (permissibility of involuntary alienation of 
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debtor's rights in collateral), 9504 (satisfaction of security interest). 
As recognized by the introductory clause of subdivision (a), this ,right 
of the secured party is subject to an exception where a coUrt order 
determinin~ that the judgment creditor has priority is obtained. See 
Com. Code § 9301 (1) (b) (lien creditor has priority over unperfected 
security interest). of course, the secure<l party may voluntarily 
release the collateral if the secured party recognizes that the 
judgment creditor has a clear priority. The duties and liabilities of the 
secured party under this section may be enforced pursuant to Article 
2 (commencing with Section 708.110) (examination proceedings) or 
Article 3 (commencing with Section 708.210) (creditor's suit) of 
Chapter 6. ' 

Under subdivision (a), the secured party may enfor~e the security 
interest without interference from tile levy only if the pr!>perty or 
obligation levied upon is not in the custody of the levying officer. See 
also Section 701.050 (duty of account debtor). 

1701.060. Duty of obligor under instrument. 
Comment., Section 701.060 makes clear -that the obligor under an 

instrument has a duty to make payments to ,the levying officer only 
if the levying officer has obtained possession of t,he instrument. See 
also Section 700.110 (method of levy on instruments). This is 
consistent with Commercial Code Section 3301 (rights of a holder of 
negotiable instrument). This section also applies to instruments that 
are not negotiable. For a provision governing the endorsement and 
presentation of demand instruments, see Section 687.020. 

1701.517. Notice to prospective bidders. 
Comment. Section 701.547 is a new provision not found in prior 

lAW. See also Section 729.010(b) (1) (statement concerning right of 
redemption where decree of foreclosure of a mortgage or trust deed 
on real property determines that a deficiency judgment may be 
ordered against the defendant). 

1701.5!JO. Manner of psyment 
Comment. Subdivisions (a) and ~b) of Section 701.590 codify the 

practice under former· law. Marshal s Manual of Procedure '423.4 
(rev. 1980); Cal. State Sheriffs' Ass'n, Civil Procedural Manual 
8.10-6.11,6.20 (1978). See also Turner v. Donovan, 64 Cal. App.2d 375, 
148 P.2d 912 (1944); Kelly v. Barnet, 24 Cal. App. 119, 140 P. 605 
(1914). 

Under subdivision (b), if the judgment creditor bids at the auction, 
the judgment creditor may use the judgment as a credit to pay all or 
a portion of the bid instead of cash. Howevert the judgment creditor 
must pay in cash or its equivalent the costs 0 the officer conducting 
the sale, preferred labor claims, superior state tax liens, and exempt 
sale proCeeds. See Sections 701.620 (minimum bid), 701.810 
(distribution of proceeds). For special rules applicable to the sale of 
a homestead, see Sections 704.800 (minimum bid) and 704.850 
(distribution C?f proceeds). See also Section 704.780 (manner of sale 
of homestead). 

Subdivision (b) recognizes that a transfer of cash back and forth 
between the judgment creditor and the levYin~ officer ~enerallv can 
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be ~nsed willi. Under former law, the levying officer apparently 
had tile dJscretion to refuse the Judgment as a credit and to require 
cash ~yment. See Mitchell v. Alpha Hardware ~ Supply Co., 7 Cal. 
App.ld5~60-61,45 P.2d442 (1935); Kellyv. Barnet, 24 Cal. App.119, 
140 P. 605 (1914). 

Subdivisions (c) and (d) are derived from Revenue and Taxation 
Code Section 3693.1 (Sales of tax deeded property to private 
persons); If additional costs-such as keeper or storage fees-accrue 
after the sale., the credit bidder must satiSfy them. The credit bidder 
must abo pay Interest on the balance of the amount bid to 
compensate for the delay In'payment. If the amount bid is not paid, 
Section 701.600 applies. 

Subdivision (e) makes clear that a credit bidder under subdivision 
(c) or (d) Is not entitled to thfi property until the full price has been 
paid. See also Sections 701.650, 701.660. 

1101.670. Contents of certificate or deed of sale 
Comment. Section 701.670 makes general the requirements for 

the certificate of sale provided by subdivision (a) of former Section 
7008 (certificate of sale or real property). The provisions of former 
Section 7008 requiring a statement of the price of the property and 
a notice of the right of. redemption are not continued except as 
provided in Section 729.040 (certificate of foreclosure sale of 
property where deficiency judgment available). See Section 701.680 
and the Comment thereto. 

1701.810. Distribution of proceeds of sale or collection 
Comment. Section 701.810 supersedes former Sections 689c, 

portions of former Section 690.2(c)-(d), and a portion of former 
Section 691. See also former Sections 682.1 and 682.2. Section 701.810 
applies to the distribution of the proceeds of a sale or collection 
pursuant to the enforcement of a money judgment and, by way of 
incorporation, to cases where levy takes place under a writ of 
possession for the recovery of costs and damages or the value of the 
property, or under a writ of sale for the recovery of costs and 
damages. See Section 712.040, 714.020. The introductory portion of 
Section 701.810 recognizes that different schemes for the distribution 
of proceeds apply in some cases. Section 704.850 governs the 
distribution of proceeds where a homestead is sold. For other 
distribution . provisions, see, e.8:. Section 726 (foreclosure of 
mortgage); Harb. ~ Nav. Code If 495.8,495.9 (proceeds of.sale of 
ship); Penal Code ff 11231 (proceeds under Red Ultht Abatement 
Law), 11313 (proceeds of sale of gambling ship); Well". ~ Inst. Code 
f 14124.74 (proceeds under Medi-Cal). 

The levying officer determines the manner of distribution under 
this section, but may depollit proceeds with the court if there are 
conflicting claims. See Section 701.830. 

Subdivision (a) reco.snizes that preferred labor claims may be 
entitled to priority under Section 120'1. 

Subdivision (b) makes clear that superior state tax liens are to be 
paid. See also Section 701.620 (minimum bid). 

Subdivision (c) treats the judgment creditor as a third person with 
a superior interest to the extent that the judgment creditor is 
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subrogated to the rights of a secured party pursuant to Section 
720.290. ' 

In certain circumstances. the judgment debtor will be entitled to 
receive a portion of the proceeds as provided by subdivision (d). The 
provision for satisfaction of subOrdinate consensual liens and 
encumbrances and liens for labor ()r materials out of exempt 
proceeds preserves the priority of the jud~ent creditor in any 
excess value of the property but recognizes that certain state tax 
liens, consensual liens. and liens for labor and materials are not 
subject to exemptions from enforcement of money judgments. See 
Section 700.010 (b). The judgment debtor is free to use a prospective 
exemption of proceeds as a fund to secure a loan or to finance 
improvements or repairs of the property. Consensual liens that are 
not satisfied under subdivision (d) (such as where the proceeds are 
inadequate or where the judgment debtor is not entitled to an 
exemption of proceeds) may be satisfied out of any surplus 
remaining after the satisfaction of the judgment creditor's lien as 
provided in subdivision (g). 

As a general rule. the costs of the levying officer are required to 
be prepaid. See Section 685.100. However. in some instances costs are 
not prepaid, such as where a governmental agency is the creditor. 
See, e.g., Labor Code f 101. Subdivision (e) provides for the 
reimbursement of such costs before any payments are made to the 
creditor. 

Subdivision (f) sets forth the order in which proceeds are allocated 
to the judgment creditor and is based on former Sections 682.1 and 
682.2. This subdivision codifies the existing practice of first satisfying 
new costs and interest and then the principal amount of the 
judgment (including previously allowed costs) as entered on the 
writ. The interest accruing after issuance of the writ is computed on 
a daily basis as 'provided by Section 685.050. See also Section 695.220 
(manner of crediting money received in satisfaction of judgment). 

Subdivision (g) is based on the rule in Mitchell v. Alpha Hardware 
~ Supply Co .• 7 Cal. App.2d 52. 57, 45 P.2d 442 (1935). a: Caito v. 
Unite,d California Bank. 20 CaI.3d 694, 701, 576 P.2d 466,144 Cal. Rptr. 
751 (1978); Nomellini Constr. Co. v; Modesto Sav. ~ Loan Ass'n. 275 
Cal. App.2d 114. 118,79 Cal. Rptr. 717 (1969). 

1703.0!J0. Tracing exempt funds 
Comment. Section 700.080 provi~es for the continuation of an 

exemption for amounts that can be traced into a deposit account and 
in the form of cash and its equivalent. such as cashier's checks. 
certified checks, and money orders. 

Subdivision (a) is consistent with decisions under prior law. See, 
e.g., Kruger v. Wells Fargo Bank, 11 CaI.3d 352. 361, 521 P.2d 441, 113 
Cal. Rptr. 449 (1974) (unemployment benefits in checking accourt); 
Holmes v. Marshall, 145 Cal. 777, 782-83, 79 P.534 (1905) (life 
insurance benefits dePosited in bank account); Bowman v. 
Wilkinson, 153 Cal. App.2d 391, 395-96, 314 P.2d 574 (1951) (life 
insurance check converted to cashier's check and deposited in 
attorney's trust account). See also former Sections 690.18 (a) 
(pension benefits exempt in debtor's possession and when 
deposited), 690.30 (direct deposit of social security payments); 

5-75793 
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Philpott v. Essex County Welfare Bd., 409 U.S. 413, 41~17 (1973) 
(disability benefits in bank account); Porter v. Aetna Cas. &: Sur. Co., 
370 U.S. 159, 162 (1962) (veterans' benefits in savings and loan 
account). This section applies to any fund that is exempt, but may be 
limited in its application. The intrOductory clause of subdivision (a) 
recognizes that certain proceeds may be traced as exempt only for 
a limited period See Sections 704.010 (90 days in case of motor 
vehicle), 704.020 (90 days in case of household furniShings and other 
personal effects), 704.060 (90 days in case of tools), 704.720 (six 
months in case of claimed homestead), 704.960 (six months in case 
of declared homestead). See also Section 704.070 (earnings paid 
during previous 30 days). 

Subdivision (b) continues existing law concerni~g the burden of 
tracing exempt funds. See, e.g., former Section 690.30 (b) (2) (tracing 
Social Security payments). This is consistent with the general burden 
on the claimant in exemption proceedings. See Section 703.580 (b) . 

Subdivision (c) prescribes the general rule for tracing exempt 
funds in deposit accounts. It rejects the rule in California United 
States Bond &: Mortgage Corp. v. GrOdzins,139 Cal. App. 240,242.-43 
34 P.2d 192 (1934) (portion of life insurance benefits that exceeded 
exempt amount when received was earmarked for creditors even 
though benefits remaining at time of levy were below exempt 
amount). Under the lowest intermediate balance rule, the exempt 
fund may not exceed the lowest balance occurring at any time 
between the deposit of the exempt amount of money and the time 
of levy. New deposits do not replenish the original exempt fund 
although the new dep<?~its may themselves be exempt. See Republic 
Supply Co. v. Richfield Oil Co., 79 F.2d 375, 379 (9th Cir. 1935), 
concerning the determination of the lowest intermediate balance. As 
an example of the operation of the lowest intermediate balance 
principle, suppose the jud8lI!~nt debtor has a deposit account in 
which there IS a balance of ~ composed of nonexempt funds. The 
judgment debtor then' makes a deposit of $400 of exempt funds 
(leaving a balance of $8(0), a withdrawal of $600 (leaving a balance 
of $2(0), and a deposit of $300 of nonexempt funds (leaving a balance 
of $5(0). The total exempt funds deposited were $400, but under the 
lowest intermediate balance rule, the $600 withdrawal reduces first 
the nonexempt funds and then the exempt funds, leaving $200 of 
exempt funds. The final $300 deposit does not affect the exempt 
funds, which remain exempt in the amount of $200, the lowest 
intermediate balance, despite the final balance of $500. 

1703.100. Time for determination of exemptions 
Comment. Subdivision (a) of Section 703.100 rejects the holding 

in California United States Bond &: Mortgage Corp. v. CrOdzins, 139 
Cal. App. 240, 242-43, 34 P.2d 192 (1934) (portion of life insurance 
benefits that exceeded exempt amount when received was 
earmarked for creditors even though benefits remaining at time of 
levy were below exempt amount). It adopts the prin~iple that the 
question of exemptions does not arise until the judgment creditor has 
sought to apply the judgment debtor's property toward the 
satisfaction of the judgmen.t. See Medical Fin. Ass n v. Rambo, 33 Cal. 
App.2d' Supp. 756, 758-60, 86 P.2d 159 (1938). The creation of a 
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judgment lien on real property is, for eXample, an event that 
establishes the time for determining under subdivision (a) whether 
the property is exempt. 

For special provisions relating to the homestead exemption where 
a dwelling is acquired with exempt proceeds, see Sections 704.710 
("homesteadh defined) and 704.960 (reinvestment of proceeds of 
declared homestead). 

Subdivision (b) gives the court discretion to adjust the rule of 
subdivision (a) in cases where it appears appropriate to do so in light 
of the purposes of the exemption. Where the exemption is baSed 
upon the use made of the property, the judgment deotor is entitled 
to the exemption only if the property was Used for the exempt use 
at the time of levy or commencement of enforcement proceedings 
or. creation of the lien, but the court may disallow the exemption of 
the property if it is later devoted to another use. 

1703.510. Application 01 article 
Comment. Subdivision (a) of Section 703.510 indicates the scope 

of this article. As recognized by the introductory clause, special 
exemption procedures apply in certain cases where property has 
been levied upon. See, e.g., Sections 484.070 (attachment), 704.080 
(deposit accounts consisting of Social Security benefits), 

704.710-704.850 (real property homestead), 706.010-706.154 
(earnings) ~ 
. Subdivision (b) supersedes former Section 690(c) which provided 

that property for which a claim of exemption was not required was 
not subject to enforcement procedures. See also Section 703.030. 
Subdivision (b) makes clear that if such property is levied on, its 
release 'may be obtained through the exemption procedures. See also 
Section 695.040 (release of property not subject to enforcement of a 
money judgment). 

1704.1so. Unemployment benefits and contributions; strike 
benefits 

Comment. Section 704.120 supersedes former Sections 690.13, 
690.16, and 690.175 and portions of former Section 690.1S(c) and (d) 
and Unemployment Insurance Code Sections 988 and 1342. 
Subdivision (b) (S) is new. Subdivision (d) is a new provision 
designed to implement Section 2335 of the federal Omnibus Budget 
Reconciliation Act of 1981, Pub. L. No. 97-35, pertaining to 
enforcement of child support. It is patterned after an exception 
applicable to the exemption for retirement benefits. See Section 
704.110. 

1704.190. Financial aid provided to student by institution 01 highe:­
education 

Comment. Section 704.190 is a new provision that provides an 
exemption for financial aid proytded to a student by an institution of 
higher education. The section adopts the definition found in Section 
1141 (a) of ntle 20 of the United States Code, as amended. This 
provision, as amended by Pub. L. 44-382, Title I, § lSI, Oct. 12, 1976, 
reads: 
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(a) The term "institution of higher education" means an 
educational institution in any State which (1) admits as regular 
students only persons having a certificate of graduation from a school 
providing secondary education, or the recognized equivalent of such 
a certificate,. (2) is legally authorized within such State to provide a 
program of education beyond secondary education, (3) provides an 
educational program for which it awards a bachelor's degree or 
provides not less than a two-year program which is acceptable for full 
credit toward such a degree, (4) is a public or other nonprofit 
institution, and (5) is accredited by a nationally recognized 
accrediting agency or association or, if not so accredited, (A) is an 
institution with respect to which the Commissioner has determined 
that there is satisfactory assurance, considering the resources 
available to the institution, the period of time, if any, during which 
it has operated, the effort it is making to meet accreditation 
standards, and the purpose for which this determination is being 
made, that the institution will meet the accreditation standards of 
such an agency or association within a reasonable time, or (B) is an 
institution whose credits are accepted, on transfer, by not less than 
three institutions which are so accredited, for credit on the same 
basis as if transferred from an institution so accredited. Such term 
also includes any school which provides not less than a one-year 
program of training to prepare students for gainful employment in 
a recognized OCcupation and which meets the provisions of clauses 
(I), (2), (4), and (5). For purposes of this subsection, the 
Commissioner shall publish a list a nationally recognized accrediting 
agencies or associations which he determines to be reliable authority 
as to the quality of training offered. Such term also includes a public 
or nonprofit private educational institution in any State which, in lieu 
of the requirement in clause (1) {admits as regular students persons 
who are beyond the age of compulsory school attendance in the State 
in which the institution is located and who have the ability to benefit 
from the training offered by the institution. 

I 

1704.710. Definitions 
Comment. Subdivision (a) of Section 704.710 supersedes the 

provisions of former law pertaining to the property that could be 
exempt as a homestead -or dwelling. See former Civil Code I 1237 
(declared homestead); former Code Civ. Proc. 11690.3 
(housetrailer, mobilehome, houseboat, boat, or other waterborne 
vessel), 690.31 (a) (dwelling house). Subdivision (a) is intended to 
include all forms of property for which an exemption could be 
claimed under former law and any other property in which the 
judgment debtor or the judgment debtor's spouse actually resides. 

Subdivision (b) continues the substance of former Civil Code 
Section 1261 (2) except that the minor grandchUd of a deceased 
spouse and a child or grandchild of a former spouse are included in 
the listing. . 

Subdivision (c) is intended to preclude a judgment debtor ftom 
moving into a dwelling after creation of a judgment lien or after levy 
in order to create an exemption. Subdivision (c) also makes clear 
that, even though an abstract of judgment has been recorded to 
create a judgment lien, the existence of such lien does not prevent 
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a homestead exemption on after-acquired property which is 
acguired as the principal dwelling using exempt proceeds. 
Subdivision (c) is an exception to the rule of Section 703.100 (time 
for determination of exemption). See also Section 704.960 
(homestead declaration relating to dwelling acquired using exempt 
proceeds). 

Subdivision (d) preserves the effect of former Civil Code Sections 
1300-1304 (married person's separate homestead). The effect of 
subdivision (d) is to permit each spouse to claim a separate 
homestead after entry of a jud~ent decreeing legal separation or 
of an interlocutorr judgment of dissolution of tile marriage, because 
subdivision (c) 0 Section 704.720 is not applicable. 

1704.720. Homestead exemption 
Comment. Subdivision (a) of Section 704.720 supersedes former 

Civil Code Section 1240 (providing for a declared homestead) and 
fm'mer Code of Civil Procedure Sections 690.3 and 690.31 (a) 
(providing for a claimed dwelling exemption). As to the effect of a 
declaration of homestead made under prior law, see Section 694.090. 
See also Section,704.970 (effect of declared homestead). Unlike the 
former provisions, Section 704.720 does not s~ify the interest that 
is protected and does not limit the homestead in a leasehold to a 
long-term lease; any interest sought to be reached by the judgment 
creditor in the homestead is subject to the exemption. The 
homestead exemption does not apply where a lien on tile property 
other than an enforcement lien is being foreclosed. See Section 
703.010. 

Subdivision (b) provides an exemption for proceeds of an 
execution sale of a homestead, for proceeds from insurance or 
indemnifications for the damage or destruction of a homestead, and 
for an erninent domain award or proceeds of a sale of the homestead 
for public use. Subdivision (b) supersedes por~ions of former Civil 
Code Sections 1236 and 1265 and of former Code of Civil Procedure 
Sections 690.8 and 690.31 (k). The exemption for insurance proceeds 
was not found in former law. But see Houghton v. Lee, 50 Cal. 1011 
103. (insurance proceeds for destruction of declared homesteaa 
exempt). See also Section 704.960 (proceeds of declared homestead). 
As under former law, proceeds of a voluntary sale of the homestead 
are not exempt. under the proceeds exemption provided by 
subdivision (b). Compare Section 704.960 (exemption for proceeds 
of voluntary sale of declared homestead). 

Subdivision (c) is new. The spouses may select which of the 
homesteads is exempt; if the spouses are unable to agree, the court 
determines which homestead is exempt. See Section 703.110 
(application of exemptions to marital property). Note that a married 
person may, after a decree of legal separation or an interlocutory 
judgment of dissolution of marriage, be entitled to a homestead in his 
or her own right, and this right is not affected by subdivision (c). See 
Section 704.710(d) ("spouse" defined) and the Comment thereto. 
See. also Section 704.930 (person entitled to execute homestead 
declaration) . 
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'1 704.780. Hearing 
. Comment. Section 704.780 supersedes former Civil Code Section 

1247, a portion of former Civil Code Section 1250, and a portion of 
subdivision (c), subdivision (e), and a portion of subdivision (f) of 
former Code of Civil Procedure Section 690.31. Subject to the 
requirements of Section 704.790, if an order for sale is obtained, the 
dwelling may be sold as provid~ in Sections 701.510 et seq. Notice 
of sale provisions (Sections 701.540-701.560) apply to the sale as well 
as the general provisions governing the sale itself (subject to Sections 
704.800-704.850) . 

. . 
1704.tmO. Sale of homestead 
. . Comment. Section 704.800 supersedes former Civil Code 
Sections 1253 and 12M. If the property levied upon is not sold, the 
judgment creditor may not recover costs. See Section 704.840. See 
also Section 704.850 (distribution of proceeds). 

1704.810. Accelerstion clauses and prepayment penalties 
Comment. Section 704.810 is new. The first portion of Section 

704.810 is intended to preserve existing financing on a homestead 
when it is levied upon liut not sold. The latter portion is drawn from 
Section 1265.240 (no prepayment penalty where property acquired 
by eminent domain). 

1704.850. Distribution of proceeds of sale of homestesd 
Comment. Subdivision (a) of Section 704.850 continues the 

priority of distribution of proceeds provided by subdivision (j). of 
former Section 690.31 and of former Civil Code Section 12M. This 
section is an exception to the general rules on distribution of 
proceeds provided by Section 701.810. Liens and encumbtances 
required to be satisfied under subdivision (a) (1) include not only 
preferred labor claims to be satisfied pursulUlt to Section Im6 and 
the.amount of any state tax lien (as defined in Government Code 
Section 7162) but also any other liens and encumbrances. 

Subdivision (b) makes clear that the general provisions governing 
the time for distributing proceeds (Section 701.820) and the 
resolution of conflicting claims to proceeds (Section 701.830) apply 
to the distribution of proceeds from the sale of a homestead. 

1704.910. Definitions 
Comment. Section 704.910 defines various terms used in this 

article in light of the purposes of the article. . . 
A primary purpose of this article is to continue the rule under 

former law that a judgment lien does not attach to a declared 
homestead. See the Comment to Section 704.950. For this teason, the 
description in subdivision (c) of Section 704.910 ofthe interest in real 
property that may constitute a declared homestead is drawn from 
Section 697.340 (property to which juc;lgn1ent liens on real property 
attaches). This continues former law which restricted a <leclared 
homestead to a dwelling that was real property. See former CivU 
Code § 1237. By restricting the dwellings that may become declared 
homesteads to interests in.real property, the definition of "dwelling" 
excludes a dwelling that is personal property. Thus, a boat br other 
waterborne vessel (although included Within the definition set out 
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in Section 704.710) is not a "dwelling" for the purposes of this article. 
Likewise, unless a mobilehome is so affixed to the land as to be 
treated as real property, the mobilehotJie (althout!h. included within. 
the definition set out in Section 704.710) is not a 'dwelling" for the 
purposes of this article. See Health and Safety Code t 18551. 

The definitions in Section 704.9JO. are also designed to Jive the 
same effect to a declaration of homestead under former law as is 
given to a homestead declaration recorded pursuant to this article. 
"Homestead declaration" is defined in subdivision Cd) to include a 
declaration of homestead recorded under former law. "Declared 
homestead owner" is defined in subdivision (b) to include the 
declarant or the declarant's spouse in the caSe of a declaration of 
homestead recorded under former law. However, the effect of a 
declaration of homestead recorded under former law is limited to the 
effect given the homestead declaration by this article. See Sections 
704.950 (judgment lien does not attach to declared homestead) and 
704.960 (exemption for rroceeds of voluntary sale of declared 
homestead; investment 0 proceeds in new dwelling and effect of 
selection of new dwelling as a declared homestead). Other effects of 
a declaration of homestead under former law are not continued. See 
Section 694.090. Accordingly, the restrictions imposed by former law 
on the conveyance or encumbrance of a homestead are not 
continued. See Section 704.940. A declaration of homestead recorded 
under former law can be abandoned using the procedure provided 
in Section 704.980 without regard to the restrictions on 
abandonment of the homestead under former law. Likewise, Section 
704.990 (abandonment of declared homestead by operation of law) 
applies to a homestead created by recording a declaration of 
homestead under former law. 

Under the revised declared homestead procedure provided by this 
article, a "declared homestead owner" as defined in subdivision (b) 
must not only be named as such in a homestead declaration but also 
must be the owner of an interest in the declared homestead. 
However, the declared homestead owner need not reside in the 
declared homestead if the spouse of the declared homestead owner 
resides in the declared hotnestead. See Sections 704.920 and 704.930 
(a) (3). If a husband and wife are both owners of an interest in a 
homestead (as where the property is community property or where 
the spouses hold the property inJoint tenancy or as tenants in 
common), they both may be name as declared homestead owners 
in the same homestead declaration. See Section 704.930 (a) (1). In 
addition, a married person who is not the owner of an interest in the 
dwelling may execute, acknowledge, and record a homestead 
declaration naming the other spouse who is an owner of an interest 
in the dwelling as the declared homestead owner (see subdivisions 
(a) (3) and (b) (2) of Section 704.930), but at least one of the spouses 
must reside in the dwelling as his or her principal dwelling (see 
Section 704.920 and subdivision (a) (3) of Section 740.930). Where 
unmarried persons hold interests in the same dwelling in which they 
both reside, they must record separate homestead declarations if 
each desires to have a declared homestead. Since former law did not 
provide for the naming of a "declared homestead owner" in a 
declaration of homestead, subdivision (b) gives the declarant under 
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a declaration of homestead under former law and the spouse of such 
declarant the status of a' "declared homestead owner'~ for the 
purposes of this article. . 

1704.~ Manner of selection of homestead 
Comment. Section 704.020 continues portions of former Civil 

COde Sections 1262, 1264, 1265, 1268, 1269, and 1303. 

1704.930. Execution and contents of homestead declaration 
. Comment Section 704.930 continues portions of former Civil 
Code Sections 1262, 1263, 1266, 1267, 1300, and 1301. Section 704.930 
also makes clear that a homestead declaration may be executed, 
acknowledged, and recorded by a guardian or conservator or other 
person authorized to act on behalf of the declared homestead owner 
or spouse of the declared homestead owner. 

Section 704.930 applies only to a homestead declaration recorded 
pursuant to this article. The section does not affect a declaration of 
homestead recorded under former law. 

1704.940. Right to conveyor encumber not limited; evidentiary 
elTect of homestead declaration . 

Comment. The first sentence of Section 704.940 makes clear that 
the recording of a homestead declaration does not restrict the right 
to conveyor encumber the declared homestead. The yrovisions of 
former law (e.g., former Civil Code n 1242, 1243, 1243.5 which gave 
a declaration of homestead that effect are not continued. See also 
Section 694.090. However, Section 704.930 has no effect on the other 
provisions of law that restrict the right· to conveyor encumber 
community property. See Civil Code U5127, 5128. See also Civil 
Code' 5102. The second sentence of section 704.940 is drawn from 
a portion of former Civil Code Section 1263. 

1704.950. Judgment lien does not attach to homestead; exception 
Comment. Subdivision' (,) of Section 704.950 continues former 

law. A judgment lien does not attach to property subject to a prior 
homestead declaration; likewise, such a judgment is not a lien on a 
surplus value therein over and above the amount of the homestead 
exemption, regardless of the value of the property. Yager v. Yager, 
7 Cal.2d 213, 60 P.2d 422 (1936); Boggs v. Dunn, 160 Cal. ~\ 116 P. 
743 (1911); Engelmatl v. Gordon,82 Cal. App.3d 174, 146 uu. Rptr. 
835 (1978). However, as under former law a judgment creditor may 
reach the value of the equity in a declared homestead in excess of the 
homestead exemption by levy of execution ~n the property. See 
Section 704.970. See also former Civil Code I' 1245-1255; Swearingen 
v. Byrne, 67 Cal. App.3d 380, 136 Cal. J.\ptr. 736 (l977). In the, 
proceedings following levy of execution, the judgment creditor may 
also raise the issues of whether the judgment debtor is entitled to a 
homestead exemption (as where neither the judgment debtor nor 
the spouse of the judgmeJ;lt debtor occupies the ~roperty as their 
principal dwelling) or the.amount of the homestea<l exemption. See 
Sections 704.740-704.840, 704.970. 

Subdivision (b) of Section 704.950 makes clear that a jud~ent lien 
on a judgment for child or spousal support may attach to a declared 
homestead. 
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1704.960. Proceeds exemption after voluntary sale; reinvestment of 
proceeds of voluntary or involuntary sale and elTect of new 
declaration 

Comment. Subdivision (a) of Section 704.960 continues the 
substance of the last portion of former Civil Code SeCtion 1265. As to 
the proceeds exemption where a dwelling is sold at an execution sale. 
see Section 704.720. See' also Section 704.970. Subdivision (b) of 
Section 704.960 continues the substance of former Civil Code Section 
1265a. See also Houghton v. Lee, 50 Cal. 1m, 103 (1875) (proceeds 
from insurance on declared homestead exempt). 

1 704.970. Effect of article on rights alter levy of execution 
Comment. Section 704.970 makes clear that the homestead 

declaration does not affect the right of a judgment creditor to levy 
on the declared homestead pursuant to a writ of execution. See the 
Comment to Section 704.950. Nor does the failure of a judgment 
debtor to record a homestead declaration affect the judgment 
debtor's rights under the homestead exemption when a dwelling is 
levied upon pursuant to a writ of execution. See Section 704.740. 
Section 704.970 continues the substance of former Civil Code Section 
1259.2. 

1704.980. Declaration of abandonment 
Comment. Section 704.980 supersedes provisions of the Civil 

Code which restricted the right to record a declaration of 
abandonment of a declared homestead. See, e.g., former Civil Code f' 1243; 1243.5, and 1244. Under Section 704.980, a declared 
homestead owner or a person authorized to act on behalf of the 
declared homestead owner may execute acknowledge, and record 
a declaration of abandonment as to the declared homestead of that 
declared homestead owner. Such abandonment does not affect the 
rights of any other person. Accordingly, where married persons have 
their marriage dissolved and one continues to reside in the declared 
homestead, the other may abandon the declared homestead and 
establish a new declared homestead. In such case, the abandonment 
does not affect the right of the former spouse who continues to reside 
in the declared homestead to retain the dwelling as his or her 
declared homestead if that former spouse owns an interest in the 
dwelling. 

1704.990. Abandonment of homestead by recording homestead 
declaration for different property 

Comment. Subdivision (a) of Section 704.990 is new and is 
designed to preclude a person from having two declared homesteads 
on different property. Subdivision (b) continues the substance of 
former Civil Code Section 1261.1. 

1706.011. Definitions 
Comment. Sectioil706.011 continues former Section 723.011 and 

states definitions used in applying this chapter. Subdivision (g) is a 
new provision that has been added to permit use of the term "wage 
assignment for support" in various sections of this chapter. The 
definition reflects the enactment of Civil Code Section 4801.6 in 1980 
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(wage assignment for spousal support) and Probate Code Section 
3088 in 1981 (wage assignment for support of conservatee) .. 

This chapter deals only with the garnishment or withholding of 
earnings for services rendered in an employer-employee 
relationship. See Section 706.020. Subdivisions (b) and (c) are based 
on the common law requirements for such relationship. It should be 
noted that an employee may be given considerable discretion and 
still be an employee as long as his employer has the legal right to 
control both method and result. However, no attempt is made here 
to incorporate specific case law arising out of situations involving 
problems and issues unrelated to the purp,<?ses and procedures 
relevant in applying this chapter. "Employee' includes both private 
and public employees. See subdivisions (b), (c) and (f). Nothing in 
this chapter determines whether and to what extent the earnings of 
a nondebtor spouse may be garnished to satisfy an obligation for 
which community property is liable. See Section 695.020 (liability of 
community property). 

"Earnings" embraces all remuneration "whether denominated as 
wages, salary, commission, bonus, or otherwise." The infmite variety 
of forms which such compensation can take precludes a more precise 
statutory definition. See also Section 704.070 (exemption for paid 
earnings). . 

Unlike the definition of "earnings" used in Section 1672(a) of Title 
III of the federal Consumer Credit Protection Act of 1968, the term 
used here does not include "periodic payments pursuant to a pension 
or retirement program." Exemptions applicable to such payments 
are provided by Sections 704.110 and .704.113. See alsO Sections 
704.070,704.113,704.120,704.140, and 704.150. 

1706.022. Employers duty to withholdj immunity from lisbdity 
Comment. Section 706.022 continues former Section 723.022 and 

states the basic rules governing the employer's duty to withhold 
pursuant to an earnings withholding order. 

Subdivision (b) requires the employer to withhold from all 
earnings of an employee payable for any pay period of such 
employee which ends during the "withholding period." The 
"withholding period" is described in subdivision (a). It should be 
noted t\lat only earnings for a pay period ending during the 
withholding period are subject to levy. Earnings for prior periods, 
even though still in the possession of the employer, are not subject 
to the order. An employer may not, however, aefer or accelerate any 
payment of earnings to an employee with the intent to defeat or 
aiminish the satisfaction of a judg~ent pursuant to this chapter. See 
Section 706.153. 

Under subdivision (a), the withholding period generally 
commences 10 calendar days (not working or business days) after 
service of an earnings withholding order is completed. See Section 
706.101 (when service completed). For eXilmple, if an order is served 
on Friday, the withholding period would commence on the second 
following Monday. See Code Civ. Proc. § 12. The lO-day delay affords 
the employer time to process the order within his organization, i.e., 
deliver the order to the employer's bookkeeper, make bookkeeping 
adjustments, and so on. However, the lO-day delay does not affect the 
date the withholdinR period terminates under subdivision (a) (I). 



SENATE REPORT 2139 

The introductory clause to subdivision (b) recognizes certain 
exceptions to the general rule stated in subdivision (b). An employer 
is not generally required to withhold pursuant to two orders at the 
same time; thus, a subsequent order will not be given effect. See 
Section 706.023 (priority of.orders) and the Comment thereto. 

The withholding period does not end until the first of the events 
described in paragraphs (1) through (4) of subdivision (a) occurs; 
thus, the employer has a continuing duty to withhold. 

Paragraph (1) provides a general expiration date 100 days after the 
date of service; thus, the employer will usually be required to 
withhold for 90 days. 

Paragraph (2) requires the employer to stop withholding when he 
has withheld the full amount specified in the order. 

Paragraph (3) reflects the fact that the court may order the 
termination of the earnings withholding order. See Section 
706.105 (g) . Of course, in some situations, the court will only modify 
the prior order, and the employer then must comply with the order 
as modified for the remainder of the withholding period. 

Paragraph (4) requires the employer to stop withholding when he 
is served with a notice of termination. See Section 706.101 (manner 
of service). A notice of termination is served where the levying 
officer is notified of the satisfaction of the judgment or where the 
judgment debtor has claimed an exemption for the entire amount of 
earnings but the judgment creditor has failed within the time 
allowed to file with the levying officer a notice of opposition to claim 
of exemption and a notice of the hearing on the exemption. See 
Sections 706.027 (satisfaction of judgment) and 706.105 (f) (grounds 
for termination of withholding order by levying officer). The 
judgment creditor has an affirmative duty to inform the levying 
officer of the satisfaction of the judgment. See Section 706.027. 
Service of an order for the collection of state taxes suspends the duty 
of an employer to withhold pursuant to a prior order (other than an 
order for support). See Section 706.077 (tax orders). However, this 
is only a suspension. After the tax order is satisfied, if the withholding 
period for the prior order has not ended, the employer must again 
'withhold pursuant to the prior order. Similarly, the duty to withhold 
is not terminated by the layoff, discharge, or suspension of an 
employee and, if the employee is rehired or returns to work during 
the withholding period, the employer must resume withholding 
pursuant to the order. Finally, the termination of certain types of 
orders-orders for the collection of state taxes and support 
orders-are governed by separate rules. See Sections 706.030 
(support orders), 706.078 (tax orders). 

SOmetimes an order will be terminated without the employer's 
prior knowledge. Subdivision (c) makes clear that an employer will 
not be subject ~o liability for having withheld and paid over amounts 
pursuant to an order prior to service of a written notice of 
termination of the order. In such a case, the employee must look to 
the judgment creditor for the recovery of amounts previously paid 
to tile judgment creditor. See Section 706.154 (employer entitled to 
rely on documents actuaJ!y served). See also Section 706.105(i) 
(recovery from levying officer or judgment creditor of amounts 
received after order terminated). 
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An earnings withholding order may also be affected by federal 
bankruptcy proceedings. See the Comment to Section 706.020. 

1706.()g'J. Priority of earnings withholding order 
Comment. Section 706.023 continues former Section 723.023 and 

establishes the general rules governing priority of earnings 
withholding orders. Generally speaking, the first order served is 
given priority. Occasionally, two or more earnings withholding 
orders will be served on the same day. In this situation, the employer 
must comply with t~e earnings withholding order which was issued 
pursuant to the judgment first entered. The date of entry of 
judgment will be indicated on the face of the order. See Section 
706.125. In rare instances, earnings withholding orders served the 
same day will also be based on judgments entered the same day. In 
this situation, the emplorer has complete discretion to choose the 
order with which he wil comply. He must, of course, comply with 
one of these orders. For exceptions to these basic priority rules, see 
Sections 706.030 (support orders) and 706.()77 (state taxes) and the 
Comments thereto. Unless the subsequent earnings withholding 
order is for state taxes or for support, an earnings withholding order 
is ineffective if the employer receives the order while he is required 
to comply with another earnings withholding order. In such a case, 
the employer does not hold such an order and give it effect when the 
prior order expires but returns it. See Section 706.104. However, the 
levying officer may later serve the ~me earnings withholding order 
if the time for levy on property under the writ has not expired. See 
Sections 699.530(b) and 706.102. 

It should be noted that, in case of a withholding order for taxes, the 
operation of a prior earnings withholding order may be suspended, 
but the duty to withhold is not terminated nor does the l00-day 
period provided by Section 706.022(a) (1) cease to run on the prior 
order. See Sections 706.022(b) (duty to withhold) and 706Jl17 (tax 
order suspends operation of prior order). See also the Comment to 
Section 706.022. In such a case, as well as in cases where the 
subsequent earnings withholding order is not given effect, the 
employer is required to advise the levying officer who has served the 
order that is suspended or not given effect of the reason for the 
employer's action. See Sections 706.077 and 706.104. 

An employer is generally entitled to rely upon what is served upon 
him. See Section 706.154 and the Comment thereto. 

1706.072. Withholding order for taxes; issuance; conditions 
Comment. Section 706.072 continues former Section 793.072. The 

date in subdivision (c) has been changed to give the state agency an 
opportunity to provide for review. This will be useful in cases 
covered by this chapter but not under former law. See the Comment 
to Section 706.070. 

Section 706.072 provides that no withholding order for taxes may 
be issued unless the state tax liability either appears on the face of 
the taxpayer's tax return or has been determined in an 
administrative proceeding ih which the taxpayer had notice and an 
opportunity for administrative review. See Greene v. Franchise Tax 
Bd.,27 Cal. App.3d 38, 103 Cal. Rptr. 483 (1972). However, no review 
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of the taxpayer's tax liability is permitted in court proceedings under 
this chapter. See Section 706.082. Under subdivision (b) (2), the time 
for making a request for review of an assessment or determination 
depends on the appropriate procedures applicable to a particular 
agency. 

Subdivision (d) recognizes that few state tax liabilities are reduced 
to judgment. 

I 706.075. Service on employer of order and notice; delivery to 
employee; administrative hearing; liability of employer 

Comment. Section 706.075 continues former Section 723.075 with 
the addition of the last sentence of subdivision (c) which is new. 
Section 706.075 requires service of a copy of the order and a notice 
informing the employee of the effect of the order and the employee's 
right to hearings and other remedies. See also Section 706.080 
(manner of service). These papers are served on the employer who 
is required to deliver them to the employee. 

The state is required by subdivision (c) to provide for an 
administrative hearing for the determination of the employee's 
application for modification of the amount to be withheld under the 
withholding order for taxes. The state is to apply the standard of 
Section 706.051 (the "portion of the judgment debtor's earnings 
which the judgment debtor proves is necessary for the support of the 
judgment debtor or the judgment debtor's family supP,0rted in 
whole or in part by the judgment debtor is exempt ') to the 
determination of the application for modification, and such 
determination is subject to review by way of administrative 
mandamus. See Section 1094.5; County of Tuolumne v. State Bd. of 
Equalization, 206 Cal. App.2d 352, 373-7-1, 24 Cal. Rptr. 113, 126-27 
(1962). 

Subdivision (d) is the same in substance as the last two sentences 
of subdivision (a) of Section 706.104. See the Comment to that 
section for a discussion of the comparable provision. 

1708. 795. Limitations on procedure of this article 
Comment. Section 708.795 continues the substance of subdivision 

(f) of former Section 710. Section 708.795 does not affect the right of 
offset provided by Section 12419.5 of the Government Code. 

1712.040. Collechon of money amounts 
Comment. Section 712.040 is derived from a portion of 

subdivision 4 of former Section 682 (satisfaction of costs, damages, 
rents, or profits under judgment for possession of real or personal 
property). Subdivision (a) promotes procedural efficiency by 
permitting a writ of possession or sale to be enforced by a levying 
officer as if it were a writ of execution issued to enforce a money 
judgment. Subdivision (a) also makes clear that the money judgment 
portion of the judgment tor sale or possession is enforceable directly 
by a writ of execution after the writ of possession or sale is no longer 
leviable as a writ of execution or in a case where no writ of possession 
or sale is needed or desired. . 

Subdivision (b) makes clear that the judgment creditor is not 
restricted to the remedy under subdivision (a) but is free to use any 
other appropriate remedy provided for enforcement of a money 
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judgment. See Sections 706.010-706.154 (wage garnishment), 
708.010-709.030 (miscellaneous creditors' remedies). 

The judgment debtor may be entitled· to claim exemptions for 
property sought to be applied to the satisfaction of a money 
judgment pursuant to a writ of possession or sale. See Sections 
703.010-704.830 (exemptions). 

Subdivision (c) recognizes that a judgment for sale maYlrovide 
restrictions on the collection of money amounts awarde in the 
judgment. See also Section 716.020 (execution of writ of sale). Costs 
and attorney's fees may be ordered to be satisfied out of the proceeds 
from the sale of the property, if it is security for such amounts. See, 
e.g., Section 7~; Clemens v. Luce, 101 Cal. 432, 436, 35P. 1032 (1894). 

ASSEMBLY BILL 798 
Civil Code 111237-1304 (repealed). Declared homesteads 

Comment. Sections 1237 through 1304 relating to the declared 
homestesd are superseded by Code of Civil Procedure Sections 
704.710-°104.850 (claimed homestead exemption) and 
704.910-704.990 (declared homesteads). As a restraint on the ability 
to convey, encumber, or partition property (former Sections 1240 
and 1242), the declared homestead is su~rseded by more general 
provisions governing conveyance, encumbrance, and .partition of 
community and separate property and imposing obligations on 
spouses for mutual support and to provide a dwelling; the ability of 
one spouse to affect the separate property of the other spouse is not 
continued except as provided in Section 5102 of the Civil Code. See 
Civil Code §§ 5107 (wife may convey separate property without 
consent of husband), 5108 (husband may convey separate pro~rty 
without consent of wife), 5125 (spouse may not conveyor encumber 
community personal property used as a dwelling without written 
consent of other spouse), 51~ (both spouses must join in conveyance 
or encumbrance of community real property), 3100 (spouses' 
obligation of mutual support), 5102 (right to ocCup~ dwelling of 
spouse and restraint on 81ienation of dwelling); Cooe Civ. Proc. 
§ B72.210(b) (no partition of community property). 

Civil Code 11861 (technical amendment). Inn/reeper's lien 
Comment. The last paragraph of Section 1861 is amended to 

conform to Title 9 (commencing with Section 680.010) of Part 2 of 
the Code of Civil Procedure (Enforcement of Judgments Law). See 
Code Civ. Proc. § 703.010 et seq; (exemptions). The reference to 
attachment has been deleted as unnecessary because Code of Civil 
Procedure Section 487.020 incorporates for attachment the 
exemptions from enforcement of a money judgment. 

Civil Code 14383 (added). Execution to enforce support 
Comment. Section 4383 is a new provision permitting 

enforcement of child and spousal support judgments by execution 
without the necessity of obtaining prior cOUrt approval under Section 
4380, so long as the amounts sought to be collected are not more than 
10 years overdue. See Sections 4380 and 4384 (court approval 
required before amounts due more than 10 years may be enforced). 
See also Section 4385 Uudgments enforceable under this chapter). 
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Subdivision (b) provides technical requirements that must be 
complied with in addition to the gerleral provisions governing 
execution. The affidavit provides the court clerk with the 
information needed to issue the writ and informs the Judgment 
debtor concerning the nature of the debt sought to be ,collected. If 
no interest is sought on the amount due and unpaid, the affidavit 
need state only the total amount. If interest is sought, the affidavit 
need state only the total amount of interest and also state the amount 
of each unpaid installment and the date it became due so. that the 
judgment debtor can verify that the interest was accurately 
computed. 

CiviJ Code 14384 (added). Lack of diJigence for more than 10 years 
in see/dng enforcement 

Comment. The first sentence of Section 4384 is drawn from a 
portion of former Code of Civil Procedure Section 635 that applied 
to issuance of. writs of execution to enforce judgments under thE.' 
Family Law Act. See, e.g., Lesh v. Lesh,8 Cal. App.3d 883, tr1 Cal. 
Rpir.632 (1970); Null v. Null, 247 Cal. App.2d 166,55 Cal. Rptr. 380 
(1966). See also Section 4385 (judgments enforceable under this 
chapter). Unlike former Section 685, Section 4384 is not limited to 
enforcement by execution but applies to all enforcement procedures 
sought after the expiration of 10 years. The second sentence 
recognizes case law concerning the time within which installment 
judgments may be enforced without a showing of diligence. See, e.g., 
Wolfe v. Wolfe, 30 Cal.2d 1,4,180 P.2d 345 (1947). Nothing in Section 
4384 precludes the court from permitting enforcement after 10 years 
even though diligence is not shown if the court, in its discretion, 
determines that enforcement would be equitable in light of all the 
circumstances of the particular case. Sections 4380-4385 provide an 
exception to the general provisions governing time for enforcement 
and renewal of judgments provided by Sections 683.010-683.220 of 
the Code of Civil Procedure. See Code Civ. Proc. § 683.310. 

aviJ Code 14385 (added). Child or spousaJ support judgments 
enforceable under this chapter 

Comment. Section 43B5 is a new provision that makes clear that 
any child I or spou~ support judgment, order or decree is 
enforceable under this chapter if it is made, entered, or enforceable 
in this state. The judgment need not be one that is made or entered 
pursuant to this part. Accordingly, for example, a foreign support 
judgment that has been registered in this state is enforceable under 
this chapter. See Code Civ. Proc. § 1699 (registered foreign support 
order treated in tJ:te same manner as a support order issued by a court 
of this state). In addition, Section 4385 eliminates any question 
concerning the enforceability under this chapter of a child or spousal 
support or(ier made or entered in this state in a case where it is not 
clear whether the order was made or entered under the Family Law 
Act. See, e.g., Civil Code §§ 241-254 (civil liability for support). 

Civil Code 14701 (amended). Wage assignment for child support 
Comment. Subdivision (i) of Section 4701 is replaced by a 

reference to the provisions of the Enforcement of Judgments Law 
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that supersede the former subdivision. Pararaph (1) of former 
subdivision (I) is superseded by Code of Civi Procedure Sections 
703.(170 (application of exempt property to satisfaction of judgment 
for chUd or~USal support) and 704. 110 (d) . Paragraph (2) offormer 
subdivision i) is superseded by subdivisions (b) and (c) of Code of 
CivU Proc ure Section 704.110 and by subdivision (c) of Code of 
CivU Procedure Section 704.113. The last sentence of former 
subdivision (i) has been omitted as unnecessary in view of Code of 
Civil Procedure Sections 704.120 and 704.160. The one dollar sum that 
was provided for administrative costs under former subdivision (i) 
is increased to two dollars in Section 704.110; the increased fee 
conforms to the fee formerly provided for administrative costs in 
Government Code Section 21201. The reference to attachment in 
Section 4701 has been deleted because attachment of earnings is not 
permitted. See Code Civ. Proc. § 487.020 (c) . Subdivision 0> is 
revised to require contributions to be' returned to the public 
retirement system (unless the system otherwise advises the court) 
rather than to the employee. This change reflects the fact that the 
employee may not have a right to return of the contributions under 
the provisions applicable to the particular public retirement system. 

Civil Code 14800 (technical amendment). Division of property 
under Family Law Act 

Comment. Section 4800 is amerided to reflect the elimination of 
the collateral effects of a homestead declaration. See Code Civ. Proc. 
§ 704.940 and the Comment thereto. 

Civil Code 14810 (technical amendment). Revision of marital 
property disposition 

Comment. Section 4810 is amended to reflect the elimination of 
the collateral effects of a homestead declaration. See Code Civ. Proc. 
~ 704.940 and the Comment thereto. 

Civil Code 1510i (amended). SepBTBte property 
Comment. Subdivision (b) is added to Section 5102 to provide a 

means of restraining transfer or en.cumbrance of the dwelling that is 
the separate property of a spouse during the pendency of separation, 
annulment, or dissolution proceedings. The restraint applies to 
involuntary as well as voluntary dispositions of the dwelling, such as 
pursuant to writ of execution. This supersedes former law which 
permitted a spouse to declare a homestead on the separate property 
of the other spouse with restrictive effect. See former Sections 
1238(c), 1242, 1243; Code Civ. Proc. §704.940 (right to conveyor 
encumber declared homestead). As to the authority of the court to 
restrain transfer during pendency o( the proceedings, see Section 
4359. A community property dwelling may not be transferred or 
encumbered without joinder or consent of both spouses. See Sections 
5125 and 5127. 

Civil Code 15125 (amended). Management and control of 
community personal property 

Comment. Section 5125 is amended to limit the disposition of 
personal property used as the family dwelling, such as a mobilehome. 
Cl Code eiv. Proc. § 704.710(a) ("dwel~ing" defined). 
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Code of Civil Procedure 1674 (smended). Abstrllctofjudgment 
Comment. Section 674 is amended so that the section states the 

person who certifies an abstract of a judgment or decree and the 
contents of the abstract. The remainder of the section is super~ed. 
Subdivisions (g) and (h) state required contents not formerly 
specified in the section but required by the Judicial Council form for 
an abstract of judgment. See Official Form for Abstract of Judgment 
(Form Adopted by Rule 982 Judicial Council of California-Revised 
Effective January 1, 1979). The contents specified in this section for 
the abstract of judgment are subject to the general authority of the 
Judicial Council to prescribe forms. 

The portion of the first sentence of Section 674 which specified the 
courts that may issue judgments as the basis for a judgment lien is not 
continued as such, but its substance is continued in Section 697.310 
except for the misleading language pertaining to judgments of 
federal courts. A federal money judgment may be recorded to create 
a judgment lien pursuant to fedet;allaw if it is rendered in California 
or is registered in a federal court sitting in California. See Section 
697.060; 28 U.S.C. §4 1962 (judgment lien of federal judgment). 1963 
(r~gistration of judgment of one federal district court in another 
district) (1976). The portion of the first sentence providing for 
certification by the judge or justice of the court is omitted as 
unnecessary in view of the general provision of Section 167. The 
remainder of the first sentence is continued in substance in Section 
697.310 but a lien may be created under that section by recording on 
any interest in real property subject to levy of execution (see Section 
697.340) except real property subject to a declared homestead (see 
Section 704.950). . 
. The portion of the second sentence of Section 67 .. which specified 

the duration of the lien is superseded by subdivision (b) of Section 
697.310. The portion of the second sentence relating to stay of 
enforcement of the judgment is superseded by Section 697.040. The 
portion relating to an undertaking on release of attachment has not 
been continued, since this portion is unnecessary in view of Sections 
489.310, 489.420, and 697.050. See also Sections 697.400 and 697.410. 
The portion re18ting to the release of the lien if the judgment is 
satisfied or the lien is otherwise discharged is superseded by Sections 
697.050 and 697.370. 

Former subdivision (b) of Section 674 has been omitted. This 
subdivision is unnecessary in view of subdivision (b) of Section 908 
of the Welfare and Institutions Code. 

Former subdivision (c) is superseded by Sections 697.340 
(property subject to judgment lien) and 704.950 (judgment lien does 
not attach to declared homestead) . See also Section 704.910 
("homestead declaration" includes declaration under former law). 

Code of . Civil Procedure 17RlJII (technical 
smendments). Foreclosure of deed of trust or mortgage with 
power of sale 

Comment. Section 725a is amended to delete provisions relating 
to the statutory right of redemption which are set forth in Sections 
726(e), 729.0l~729.090. 
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Code of Civil Procedure 1729.040 (added). Certificate of sale 
Comment. Section 729.040 continues the substance of a portion 

of s,ubdivision (a) of former Section 700a. See also Sections 729.030 
(redemption period), 729.080 (deed issued upon expiration of 
redemption period). 

Code of Civil Procedure 1116& (amended). Order for immediate 
possession 

Comment. Subdivisions (d), (e), and (f) are added to Section 
1166a to clarify the procedure for enforcing an order for immediate 
possession. The amendments of subdivisions (a), (b), and (c) are 
technical. ' 

Code of Civil Procedure 11800 (technical srpendment). Recovery 
of preferences . 

Comment. Section 1800 is amended to substitute a reference to 
Section 1801 in place of the former reference to Title 9 of Part 2. 

Commercial Code 19304 (amended). Perfection of security 
interest in instrument in custody of levying oRicer 

Comment. Subdivision (7) is added to Section 9304 to provide a 
method of perfecting a security interest in an instrument 
constituting proceeds (other than cash proceeds) of collateral when 
the instrument is in the custody of a levying officer. 

Financial Code 1864 (amended). Bank setoff 
Comment. Section 864 is amended to correct cross-references 

and to conform to Title 9 (commencing with Section 680.010) of Part 
2 of the Code of Civil Procedure (Enforcement of Judgments Law). 
The form of the declaration is amended to conform to Code of Civil 
Procedure Section 2015.5 (b) . 

Financial Code 114864 (.imended). Exemption of credit union 
shares . 

Comment. Section 14864 is amended to replace the former 
exemption for credit union shares with a reference to the applicable 
provisions of the Enforcement of Judgments Law. See COOe Civ. 
Proc. §§ 703.080 (tracing exempt amounts into deposit accounts), 
704.070 (exemption for paid earnings), 704.080 (exemption-. for 
deposit account in which social security payments are directly 
deposited) . 

Government Code 116211.5 (amended). Voluntary sale of 
residence of claimant of property, tax postponement 

Comment. Section 16211.5 is amended for consistency with the 
Senior Citizens Property Tax Postponement Law. See Rev. ~ Tax. 
Code §§ 20581, 20583. 

Probate Code 13002 (technical amendment). Community 
property defined 

Comment. The heading of Part 6 (commencing with Section 
3000) is amended and provisions of Part 6 are amended or repealed 
to reflect the elimination of the collateral effects of a homestead 
declaration. See Code Civ. Proc. § 704.940 and the Comment thereto. 
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Water Code 18537 (repealed). Properly exempt from execution or 
attachment 

Comment. Fonner Section 8537 is not continued. pr0fpcty of a 
public entity is not subject to enforcement of a money udgment 
pursuant to Title 9 (commencing with Section ~.010) 0 Part 2 of 
the Code of Civil Procedure. See Code Civ. Proc. § 695.050; Gov't 
Code §§ 965.5.970.1. See also Code Civ. Proc. 14B1.om (exemptions 
from attachment). See also fonner Code Civ. Proc. § 690.26 and the 
Comment thereto. 

We1JBre and Institutions Code 111477 (amended). Assignment of 
support rights 

Comment. Subdivision (a) of Section 11477 is amended to 
provide a method by which an assignment of support rights under 
this section may be made of record. Becoming an assignee of record 
is a prerequisite to enforcement under the Enforcement of 
Judgments Law as provided by Section 681.om of the Code of Civil 
Procedure. As the last sentence of subdivision (a) makes clear. the 
method of becoming an assignee of record therein provided is not 
necessarily exclusive. See e.g., Code Civ. Proc § 613 
(acknowledgment of assignment of Judgment). 

ASSEMBLY BILL 2332 
Code of Civil Procedure 1483.016 (added). Amount to be secured 

by attachment 
Comment. Section 483.015 is a new provision that governs the 

amount for which an attachment may issue. This section su~rsedes 
former portions of subdivision (b) of Section 484.om and s\lbdivision 
(b) of Section 484.320. 

Code of Civil Procedure 1483.0£0 . (technics/ 
amendment). Attachment iii unlawful detainer proceeding 

Comment Section 483.000 is amended to make clear that the 
amounts specified in Section 483.0l5(b) are to be subtracted from 
the amount claimed by the plaintiff in an unlawful detainer case 
under this section. 

Code of Civil Procedure 1484.U70 (amended). Claim of exemption 
. Comment. Subdivision (a) of Section 484.070 is amended to make 

clear that the defendant is not required to' claim an exemption for 
real property al the hearing on issuance of the right to attach order 
and writ of attachment. See Section 4B1.om (exemptions from 
attachment). Consequently if the defendanfs rem property 
dwelling is sought to be attached. a failure to claim an exemption for 
it does not constitute a waiver of the exemption. However 
subdivision (b) permits the defendant to claim an exemption in re;I 
property at the hearing on issuance of the right to attach order if the 
aefendant so desires. If the plaintiff who has attached a dwelling 
recovers judgment in the action and levies on the dwelling under a 
writ of execution. the exemption may then be determined as 
provided in Section 704.710 et seq. in the Enforcement of Judgments 
Law. The other changes in Section 484.070 are technical. See Section 
482.070 (manner of service). 



2148 SENATE REPORT 

Code of Civil Procedure 1484.090 (amended). Hearing; order and 
findings 

Comment. The introductory clause of subdivision (a) of Section 
484.090 is revised to reflect the addition of subdivision (b) to Section 
483.015. 

COde of Civil Procedure 1484.100 (amended). ElTect of 
determinations 

Comment. Section 484.100 is amended to reflect that the 
defendant may seek to .reduce the amount to be secured by the 
attachment on the ground that the defendant has a claim against the 
plaintiff. See Section 483.01S·(b). 

Code of Civil Procedure 1484.110 (amended). Em;!ct of failure to 
oppose or rebut eviclence .' 

Comment. Section 484.110 is amended to recognize that the 
defendant may seek tQ reduce the amount to be secured by the 
attachment on the ground that defendant has a claim against the 
defendan.t. See Section 483.015 (b) . . 

Code ofCil1JProcedure 1484.$30 (amended). Clsim of exemption 
Comment. Subdivision (a) of Section 484.530 is amended to make 

clear that the defendant does not waive an exemption for real 
property by failure to claim it within the time prescribed. See Section 
487.020 (exemptions from attachment). The other changes in Section 
484.530 are technical. 

Code oT Civil Procedure 1487.0£0 (amended). Property exempt 
from attachment 

Comment. Subdivision (a) of Section 487.020 is amended for 
consistency with the Enforcement of ludgments Law. See, e.g., 
Section 703.010. The amendment 0 subdivision (b) is not 
substantive. Subdivision (c) is amended to inco!p9rate the definition 
of earnings provided in the Wage Garnishment Law; this 
amendment makes no substantive change. 

Code of Civil Procedure 1488.010. Contents of writ of attachment 
Comment. Section 488.010 supersedes former Section 488.010 

and conforms more closely to Section 699.520 (contents of writ of 
execution). The notice of attachment contains a description of the 
specific property which is sought to be attached. See Section 488.060. 
The provision of former Section 488.010 which required the writ of 
attachment to identify persons (other thim the defendant) in whose 
name real property, growing crops, or timber sought to be attached 
stands on the records of the county is not continued. The procedure 
for levy on such property requires this information to be in the notice 
of attachment. See Sections 488.315 and 488.325 (incorporating levy 
procedure of Enforcement of Judgments Law). 

Code of Civil Procedure 1488.0£0. Delivery and execution of writ 
Comment. Section 488.020 continues the substance of former 

Section 488.030. The provision in subdivision (a) providing that a 
writ of attachment be directed "to any registered process server" is 
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new and is consistent with Section 699.510 (writ of execution). See 
Section 488.080 (levy by registered process server). 

Code of Civil Procedure 1488.720. Release of property in excess of 
that needed to satisfy amount secured 

Comment. Section 488.720 continues the substance of former 
Section 488.555, but the second sentence of subdivision (c) is new. 
Subdivision (c) of Section 488.720 also supersedes a portion of former 
Section 684.2 (satisfaction first from attached property). 

Code of Civil Procedure 1491.440. Enforcement, compromise, 
dismissal, settlement, satisfaction 

Comment. Section 491.440 is drawn from Section 708.440 
(Enforcement of Judgments Law). See also Section 482.070 (manner 
of service) . . 

Commercial Code 19409 (technical amendment). Combined 
, certificate of Secretary of State 

Comment. Section 9409 is amended to add a provision requiring 
that judgment Hens on personal property be included in the 
combined certificate and to correct the cross-references to 
provisions relating to attachment liens. 

REVISED COMMENTS TO REPEALED SEC'TIONS 
1 ~ (repealed). Issuance and contents of writ 

Comment. The introductory paragraph of former Section 682 is 
superseded by Sections 699.510 (issuance of writ of execution) and 
699.520 (contents of writ of execution). See also Sections 68l.080(b) 
Judicial Council authority to prescribe form of writ), 693.010 (form 
of writ), 712.010 (issuance of writ of possession or sale), 712.020. 
(contents of writ of possession or sale). The portion of the 
introductory paragraph relating to payment in a specified kind of 
money or currency is not contiriued. See the Comment to Section 667 
as amended. , 

Subdivision 1 of former Section 682 is superseded by Sections 
697.390 ijudgment lien on real property), 699.520 (contents of writ) 
699.710 (property subject to execution). The order of levy specified 
in subdivisions 1 and 4 of former Section 682 is not continued. See the 
Comment· to Section 699.530. 

Subdivision 2 of former Section 682 is not continued because it is 
unnecessary. Property of the judgment debtor is generally subject to 
execution regardless of who possesses it. See, e.g., Sections 699.710 
(property subject to execution), 700.015 (levy on real property) l 
700.040 (levy on tilOgible personal property in possession of thiro 
person), 700.170 (levy on accounts receivable and general 
intangibles), 700.200 (levy on interest in personal property in 
decedent's estate). 

Subdivision 3 of former Section 682 is not continued. See the 
Comment to Section 667 as amended. 

Subdivision 4 of former Section 682 is superseded by Sections 
712.020 (contents of writ of possession or sale), 712.040 (collection of 
money amounts), 714.010 (contents of writ of possession of personal 
property), 714.020 (execution of writ of possession of personal 
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property), 715.010 (contents of writ of possession of real property, 
715.020 (execution of writ of possession of real property). 

1682.2 (repealed). Interest and costs entered on writ 
Comment. Former Section 682.2 is superseded by Sections 

683.020 (commencement of interest), 685.030 «('essation of interest), 
685.050 (costs and interest under writ), and 699.520 (contents of writ 
of execution). See also Sections 693.010 (form of writ), 701.810 
(distribution of proceeds). The authorization for the judge to act if 
there is no clerk is unnecessary. See Section 167. 

1684.2 (repealed). Satisfaction first from attached property· 
Comment. Former Section 684.2 is not continued. See Section 

488.720 (release of attached property in excess of that needed to 
satisfy amount secured). 

1685.010 (repealed). Rate o/interest on judgments 
Comment. Former Section 685.010 (as enacted by 1982 Cal. Stats. 

ch. 150) is superseded by new Section 685.010. 

1688 (repealed). Property subject to execution 
Comment. Subdivision (a) of former Section 688 is superseded 

by Sections 695.010-695.035 (property subject to enforceinent of 
money judgment) and 699.710-699.720 (property subject to 
execution). . 

Subdivision (b) is superseded by Sections 699.080 (release from 
lien and custody) and 700.010-700.200 (methods of levy). See also 
Sections 684.010-684.140 (manner of service). . 

The substance of the first sentence of subdivision (c) is continued 
in Section 700.030 (levy on tangible personal property in possession 
of judgment debtor). The substance of the second sentence is 
contint,led in Section 687.030 (manner of custody). The third and 
fourth sentences are su~rseded by Section 700.080 (leY)' on personal 
property used as dwelling). The remainder of subdivision (c) is 
superseded by Section 700.070 (levy on tangible personal property of 
going business). 

Subdivision (d) is not continued because it is unnecessary. See 
Section 697.710 (creation of execution lien). 

The first sentence of subdivision (e) is superseded by Sections 
699.710 (duration of execution lien) and 700.200(d) (exception 
where interest in personal property of decedent's estate levied 
upon). The second sentence of subdivision (e) is not continued. See 
Section 699.510 (issuance of writ, successive writs). 

Subdivision (£) is superseded by Sections 695.060 (licenses not 
subject to enforcement), 699.720(a) (1) (alcoholic beverage license 
not subject to execution), 699.720 (a) (3) (pending cause of action not 
subject to execution), 699.720(a) (4) (nonfinaljudgment not subject 
to execution), 700.190 (levy on final money judgment owing to 
judgment debtor), and 708.630 (receiver to transfer alcoholic 
beverage license). See also Section 701.520 (a) (4) (collection of final 
money judgment levied upon). 
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The substance of subdivision (g) is continued in Section 687.020 
(endorsement and collection of certain instruments by levying 
officer). 

1688.1 (repealed). Lien on cause of action 
Comment. Subdivision (a) of former Section 688.1 is superseded 

by Sections 708.410-708.480 (lien in pending action or proceeding). 
See also Sections 695.030(b) (2) (cause of action subject to 
enforcement), 609.720(a) (3) (cause of action not subject to 
execution), 699.720(a) (.) (nonfinal judgDlent not subject to 
execution). Subdivision (b) is not continued because it was held to 
be in conOict with the Bankruptcy Act. See In re Kanter, 505 F.2d 
228 (9th Cir. 1974), aHg, 345 F. Supp. 1151 (C.D. Cal. 1972). 

1689 (repealed). Third-party claims of title IUld right to possession 
Comment. The first paragraph of former Section 689 is 

sUJ>erseded by Sections 720.110-720.140, 720.160(b), (c), 720. 170 (a) , 
and 720.730. See also Section 684.120 (manner of service by mail). 

The substance of the- second paragraph is continued in Sections 
720.160(c) (undertaking) and 699.090 (liability for levy based on 
record ownership). 

The third, fourth, and fifth paragraphs are superseded by Sections 
720.760-720.780. 

The substance of the first sentence of the sixth paragraph is 
continued in Section 720.140 (d) . The second sentence is superseded 
by Section 687.040 (liability of levying bfficer). 

The substance of the seventh paragraph of former Section 689 is 
continued in Sections 720.160(a) and 720.660. 

The substance of the first, second, third, and fifth sentences of the 
eighth paragraph of former Section 689 is continued in Section 
720.310 (application for hearing). The fourth sentence is superseded 
by Section 720.320 (notice of hearing). The substance of the sixth 
sentence is continued in Section 720.370 (dismissal). The seventh 
sentence is superseded by Section 699.mo (disposition of perishable 
property during pendency of proceedihgs). The eighth sentence is 
superseded by Section 720.380 (a) , (b) (stay). The substance ofthe 
ninth sentence is continued in Section 720.380(c) (modification of 
order). The substance of the tenth sentence is continued in Section 
720.360 (burden of proof). The substance of the eleventh sentence 
is continued in Sections 720.330- (filing claim in court) and 
720.350 (a) (i), (b) (pleadings). The twelfth sentence is superfluous 
and is not continued; it has been decided that there is no right to a 
jury trial in third-party claim proceedings (see Misrach v. 
Uederman, 14 Cal. App.2d Supp. 757,58 P.2d 746 (1936» and, in any 
event, if there were a right to a jury trial, it would exist 
independently under the Constitution. The substance of the 
thirteenth sentence is continued in Section 720.400 (rmdings). The 
substance of the fourteenth and fifteenth sentences is continued in 
Section 720.390 (determination of claim and disposition of property) . 
The sixteenth sentence is superseded by Section 720.430 (satisfaction 
from released property). The substance of the seventeenth sentence 
is continued in Section 720.420 (appeal). 
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1690 (repealed). Exemptions, defined terms 
Comment. Subdivision (a) of former Section 690 is superseded 

by Sections 703.010 (a) (application of exemptions), 703.030 (a) 
(crocedure for claiming exemptions), and 703.510(a) (exemption 
c aims). Subdivision (b) is superseded by Section 703.130 
(exemptions in bankruptcy). The substance of subdivision (c) is 
continued in Section 703.030 (b) (pro~rty exempt without making 
claim). See also Sections 4B7.020{a) (property exempt from 
enforcement of money judgment is exempt from attachment), 
703.510 (b) (release of pro~rty ell;empt without making claim). 
Subdivision (d) is superseded by Section 680.250 ("judgment debtor" 
defined) and Section 703.020 (persons entitled to exemptions). 
Subdivision (e) is superseded by Section 680.!40 ("judgment 
creditor" defined). . 

1690.1 (repealed). Household goods and worlcs of art exemption 
Comment. The first sentence of former Section 690.1 is 

superseded by Sections 704.020 (household fumishings t personal 
effects) and 704.040 Oewelrv. heirlooms, works of art). The second 
sentence is superseded by section 704.040. 

I690.S (repealed). Motor vebicle exemption 
Comment. The first sentence of subdivision (a) of former Section 

690.2 is superseded by Sections 680.190 ("equity" defined) and 
704.010(a) (motor vehicle exemption). The sutiStance of the seCond 
sentence of subdivision (a) is continued in Section 704.010(c). 
Subdivision (b) is superseded by Sections 701.6m (minimum bid) 
and 699.060 (release). Subdivision (c) is superseded by Sections 
701.810 (distribution of proceeds of sale) and 704.010{d) (exemption 
without making claim). Subdivision (d) is superseded by Sections 
704.010 (d) (coDsultation with records of DMV) , 703.Sm(b) (3) 
(description of property in claim of exemption), and 701.810 
(distritiution of llroceeds of sale). See also Section 699.540 (contents 
of notice of levy). The special provisi()ns in subdivision (d) relating 
to additional notices to the judgment debtor and extensions of time 
for ruing a claim of exemption are not continued. The substance of 
subdivision (e) is continued in Section 704.010(b) (proceeds 
exemption) . 

1690.3 (repealed). Personal property dwelling exemption . 
Comment. The substance of the intra<1uctory ~ragraph of 

subdivision (a) of former Section 690.3 is continued in Section 
704.710. Paragraphs (1)-(3) of subdivision <a) are superseded by 
Sections 680.190 ("equity" defined), 704.7m (homestead 
exemption), and 704.730 (amount of exemption). Subdivision (b) is 
not continued; the various homestead provisions of former law are 
consolidated in Sections 704.710-704.990. 

1690. 7 (repealed). SSvings and Joan sssociation account exemption 
Comment. Former Section 690.7 is not continued. See the 

Comment to Section 704.070 <exemption for paid earnings in deposit 
account). 
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1690.19 (repealed). Public assistance exemption 
Comment. The substance of the first and last sentences of former 

Section 690.19 is continued in Section 704.170. The substance of the 
second sentence is continued in Section 17409 of the Welfare and 
Institutions Code (limited set of exemptions for recipient of public 
support) which is an exception to the application of exemptions 
recognized by Section 703.010. 

1690.30 (repealed). Social Security direct deposit exemption 
Comment. Former Section 690.30 is suPerseded by Section 

704.080 (deposit account in which social security payments are 
directly deposited). See also Section 703.080(b) (burden of tracing). 

1690.31 (repes/ed). Dwelling house exemption 
Comment. Former Section 690.31 is superseded by Sections 

704.71~704.850 (homestead exemption), 703.010 (application of 
exemptions). and 693'()!;0.$3.060 (forms). 

I. (repes/ed). Notice 01 execution ssle 
Comment. The substance of subdivision 1 of former Section 692 

is continued in Section 699.070(c) (notice of sale of perishable 
property). ' 

The substance of the Orst sentence of subdivision 2 is continued in 
Section 70US30(a)-(c). See also Section 684.120 (manner of service 
by mail). The substance of the, last sentence of subdivision 2 is 
continued in Section 687.010 (instructions to levying officer). 

The &rst sentence of subdivision 3 is superseded by Section 
701.340(a)~(d), (g). See also Section 680.320 ("real property" 
deRned). 1'be sulistance of the second sentence is continued in 
Section 607.010 (instructions to leyying officer). The third sentence 
is superseded by Section 701.540 (d) . The fourth, fifth, and sixth 
sentences are superseded by Section 701.540 (a) . The seventh 
sentence is suj)erseded by Section 701.540(g) (notice publi~hed 
pursuant to Gov't Code 16(63). See also Gov't Code ff 6000 
(newspaper of general circulation), 6OfK) (publication of notice). The 
last sentence is not continued. See Sections 680.250 ("judgment 
debtot" de8ned) , 716.020(b) (notice of sale under writ of sale). 

Subdivision" is not continued. See the Comment to Section 667 as 
amended. 

1695 (repes/ed). Bessie and liabiUty upon nonpayment of bid 
Comment. The Orst portion of former Section 695 is superseded 

by Section 701.600(a) (we to next highest bidder). The remainder 
of former Section 695 is superseded liy Section 701.600(c) (liability 
of defaulting bidder). 

1696 (repealed). Rejection of bid of deftWIting bidder 
Comment. The substance of former Section 696 is continued in 

Section 701.600(d) (rejection of bid of defaulting bidder). 

1'700a (repealed). Absclute sales; redemption 
Comment. The first sentence of subdivision (a) offormer Section 

700a is superseded by Section 701.680 (a) (sales absolute), The second 
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sentence is superseded by Sections 726(e) and 729.0l0(a) pursuant 
to which the statutory right of redemption from judicial sales is 
limited to foreclosure sales where a deficiency judgment is allowed. 
The substance of the first portion of the third sentence is superseded 
by Section 70l.660 (delivery'and recording of deed of we). The 
portion of the third sentence prescribing the contents of the 
certificate of sale is superseded by Sections 701.670 (contents of deed 
of sale) and 729.040 (certificate of sale of property sold subject to 
redemption) . 

The Rrst sentence of subdivision (b) is superseded by Section 
729.050. The second sentence is not continued. 

1701 (repealed). Persons entitled to redeem 
Comment. The statutory right of redemption provided by 

former Sections 701-7(17 is not continued for execution sales. See 
Section 70l.680 and the Comment thereto. However, notice of sale 
of an interest in real property, other than a leasehold estate with an 
unexpired term of less than two years, is delayed for 1m days after 
notice of levy is given. See Section 701.345. A limited right of 
redemption is available after a foreclosure sale where a de8ciency 
judgment is allowed. See Sections 726(e), 729.010-729.090, and the 
Comments thereto. ' 

1'f02 (repealed). Time for redemption; dispute lIS to lJI1Jount 
Comment. See the Comment to former Section 701. 

1703 (repealed). Second redemptioner; dispute lIS to,amount 
Comment. See the Comment to former Section 701. 

1704 (repealed). Person to whom redemption pIIyment mllde 
Comment. See the Comment to former Section 701. 

1705 (repealed). Instruments to be produced by redemptioner 
Comment. See the Comment to former Section 701. 

1706 (rePf!aled). Restrllint 01 WllSte 
Commeht. See the Comment to former Section 70l. 

1707 (repeIlJed). Rents lind profits /Tom property subject to 
redemption . 

Comment. See the Comment to former Section 701. 



APPENDIX IV 

REPORT OF 
SENATE COMMIITEE ON JUDICIARY 

ON ASSEMBLY BILLS 2750 AND 2751 
[Extract from Senate Journal for June 24, 1982 (1981-82 Regular Session) 1 

In order to indicate more fully its intent with respect to Assembly. 
Bills 2750 and 2751, the Senate Committee on Judiciary makes the 
following report.. . 

Assembly Bills 2750 and 2751 were introduced to effectuate the 
California Law Revision,Commission's Recommendation Relating to 
Statutory Bonds and Undertakings, 16 Cal. L. Revision Com~'n 
Reports 501 (1982). Except for the new and revised comments set out 
below, the Law Revision Commission comments to the provisions of 
Assembly Bills 2750 and 2751- reflect the intent of the Senate 
Committee on Judiciary in approving Assembly Bills 2750 and 2751. 

ASSEMBLY BILL 2750 
Business tmd Professions Code 17071.16 (added) 

Comment. Section 7071.12 is added for P!JlPOses of 
cross-reference only. The prOvisions of COde of CiVil Procedure 
Sections 995.710-995.770 (deposit in Ueu ofbond) woUld apply absent 
this section. See Code Clv.l'roc. f 995.710. 

Civil Code 13JJ48 (amended) , 
Comment. Section 3248 is amended to delete I!rovisions 

dupUcated in the Bond and Undertaking Law. See Code CIv. Proc. 
§f 995.310 (sureties on bOnd), 996.470 (limitation on Uability of 
surety). The other changes in Section 3248 are technical. 

Code of Civil Procedure 16J!9.g (smended) 
Comment. Section 529.2 is amended for consistency with the 

Bond and Undertaking Law. See Sections 995.220 (undertaking not 
required of pubUc entity), 995.320 (contentS of undertaldng), 
996.410-996.495 (liability of sureties). Unlike Section 996.470 
(Umitation on UabiUty of surety), Secuon 529.2 imposes a $500,000 
Umitation on UabiUty. , . 

Code'oFCivil Procedure 1lJ36 (repealed) 
Comment. The substance of the first sentence of former Section 

535 is continued in Section ~.420 (Stlfety subject to jurisdiction of 
court). The substance of the second through seventh sentences is 
continued in Section 996.440 (motion to enforce Uability) i which 
provides for court rather than jury trial of the Uability of principal 
and sureties. The substance of the last sentence is continued in 
Section 995.040 (affidavits). 

Government Code IBRlg (amended) 
Comment. Section 8212 is amended to limit the acceptable form 

of a notary pubUc bond to a bond executed by an admitted surety 

(2155) 
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insurer, which correspondingly eliminates the need for superior 
court approval of the bond. This codifies existing practice. The 
Secretary of State may make transitional provisions for bonds and 
deposits given before the operative date of this amendment, if 
necessary. See Section 8220. 

Government Code 18216 (amended) 
Comment. Section 8£16 is amended to delete provisions 

superseded by the Bond and Undertaking Law. See Code Civ. Proc. 
ff 996.110 (applicationfor release), 995.030 (manner of service). 

HlUbors and Navigation Code 1495.6 (amended) 
Comment. Section 495.6 is amended to make clear that an 

undertaking to release the ves.!lel from attachment must be filed with 
the court. rather than the sheriff. marshal. or constable. This change 
is consistent with the general scheme under the Attachment Law. 
See Code Civ. Proc. , 489.060. Section 495.6 is also amended to delete 
provisions duplicated in the Bond and Undertaking Law. See Code 
avo Proc. If 995.310-(sureties on undertaking) and 995.710 (deposit 
in lieu of undertaking). . 

PubUc Contract Code 110200 (amended) 
. Comment. Section 10200 is amended to delete the cost bond 

provision. This provision did not meet the constitutional standards 
enunciated in Beaudreau v. Superior Court, 14 Cal.3d 448. 535 P.2d 
713. 121 Cal. Rptr. 585 (1975). which held unconstitutional 
Government Code Sections 947 and 951. the cost bond provisions of 
the California Tort Claims Act. See Recommendation Relating to 
Security for Costs. 14 Cal. L. Revision Comm'n Reports 319 (1978). 
The other changes in Section 10200 are technical. 

PubUc Contract Code IIORRI (amended) 
Comment. Section 10221 is amended to limit the application of 

Code of Civil Procedure Section 995.710 (deposit in lieu of bond). 

PubUc Contract Code 11~ (amended) 
Comment. Section i0225 is amended to delete a provision 

duplicated in the Bond and Undertaking Law. See Code Civ. Proc. 
'996.020 (insufficient bonds). The requirement of approval of the 
director for cancellation or withdrawal by a surety is added to 
implement application of the cancellation and withdrawal provisions 
of the Bond and Undertaking Law to payment and performance 
bonds. See Code Civ. Proc. f,996.310-996.360 .. 

Revenue and Taxation Code 17486 (amended) 
Comment. Section 7486 is amended for consistency with the 

Bond and Undertaking Law. See Code Civ. Proc. n 995.120 
("admitted surety insuret" defined); 995.140 ("bond" deAned). 

Revenue and Taxation Code 17483 (repealed) 
Comment. The substance of former Section 7488 is continued in 

Code of Civil Procedure Sections 996.460 (judgtltlent of libility). 
996.240 (~ffect of new bond). and 996.310 (withdrawal of sureties). 
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Revenue and Tsxstion Code 17489 (repealed) 
Comment. The substance of former Section 7489 is continued in 

Code of Civil Procedure Section 995.710 (deposit in lieu of bond). 

ASSEMBLY BILL 2751 
1995.185. Surety 

Comment. Section 995.185 is new. The term "admitted surety 
insurer" is defined in Section 995.120. 
1995.330. Form of Bond 

Comment Section 995.330 continues the substance of the portion 
of former Section. 1041 (undertaking in civil action) which 
prescribed the form of a bond or undertaking by a party to an action 
or proceeding. . 

An uncodified section of this act grants the Judicial Council 
authority to prescribe the form of a bond or undertaking and other 
forms relating to bonds and undertakings given in ~ action or 
proceeding. A form prescribed by the Judicial Council is deemed to 
comply with this chapter. For the Judicial Council form of 
attachment and cl8im and delivery undertaking, see form 
AT-I60(77). For the Judicial Council·form of notice of exception to 
sureties and hearing onjustiflcation of sureties, see form CD-ISO (74) . 
1996.460. Judgment of UsbUity 

Comment. Subdivision (a) of Section 996.460 is drawn hom 
numerous provisions of former law. See, e.g., fornier Section 391.5 
(vexatious litigants), former Section 489.110 and Section 490.030 
(attachment), and a portion of Section 917.1 (appeals). 

A judgment under subdivision (b) includes costs to the extent 
provided in Charter 6, (commencing with Section 1(21). 

Subdivision(c is drawn hom numerous provisions of former law. 
See, e.g., former Prob. Code f 554 (executor, administrator 
guardian, conservator), Gov't Code' 8214 (notary public), and 
former Rev. &: Tax. Code '7455 (vehicle fuel license tax). 

Subdivision (d) ii drawn hom numetous provisions of former law. 
See, e.g., former Section 489.110 (attachment). See also Section 1050 
(right of surety to compel satisfacti~n of debt by principal). 





APPENDIX V 

REPORT OF 
SENATE COMMITTEE ON JUDICIARY 

ON ASSEMBLY BILL 2331 
[Extract from Senate Journal for April 1, 1982 (1981-82 Regular Session) 1 

In order to indicate more fully its intent with respect to Assembly 
Bill 2..131, the Senate Committee on Judiciary makes the following 
report: . 

Assembly Bill 2331 was introduced to effectuate the 
"Recommendation of the California Law Revision Commission 
relating to Holographic and Nuncupative Wills," 16 Cal. L. Revision 
Comm'n Reports 301 (1982). Except for the revised comment set out 
below, the comments set out in the commission's recommendation 
reflect the intent of the Senate Committee on Judiciary in approving 
the bill. 

The folloWing revised comment also reflects the intent of the 
Senate Committee on Judiciary in approving Assembly Bill 2331. 

Probate Code § 53 (added). Holographic will 
Co.fmnent Subdivision (a) of Section 53 is the same in substance 

as Section 2-503 of the UnifOI'!ll Probate Code. The official Comment 
to Uniform Probate Code Section 2-503 reads: "This section enables 
a testator to write his own will in his handwriting. There need be no 
witnesses. The only requirement is that the signature and the 
material provisions of the will be in the testator's handwriting. By 
requiring only the 'material provisions' to be in the testator's 
}uindwriting (rather than requiring, as some existing statutes do, that 
the will be '0ntirelf in the testator's handwriting) a holograph may 
be valid even though immaterial parts such as date or introductory 
wprding be printed or stamped. A valid holog.raph might even be 
executed 011 some printed will forms if the printed portion could be 
eliminated and the handwritten portion could evidence the 
testator's will. For persons unable to obtain legal assistance, the 
hologn .. phic will may be adequate." 

Subdivision (b) of Section 53 is not found in the Uniform Probate 
Code. Paragraph (1) of subdivision (b) is a clarifying provision 
designG.I to deal with the 3ituation where the holographic will and 
:ll1other \\ill have inconsistent provisions as to the same property or 
nthCly,ise have inccnsistt:11t provisions. To deal specificallY with this 
.',illH1k .. ':!, p.a :l,graph (1) rC'luires either that the holographic will be 
dated or that the time of its execution be shown to be after the date 
of execution of the other \vill. If the dale of execution of th(: 
holographic will cannot be established by a date in the will OI by 
other evidence to be after the date of execution of the other wilJ, the 
holographic will is invalid to the extent that the date of its execntion 
is material in resolving the issue of whether it or tbe o!hCl 
inconsistent will is to be given effect. Where the conflict between the 
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holographic will and other will is to only a portion of the plOperty 
governed by the holographic will, the invalidity of the }lOJot;i(iphic 
will as to the property governed by the other will does not affect the 
validity of the holographic will as to other property. Paragraph (1) 
also covers the situation where both wills a.re holographic and 
undated and have inconsistent provisions on a particular matter; in 
such a case, Section 53 applies to both wills. If it cannot be established 
that one of the holographic wills was executed after the other, 
neither will is valid insofar as the two wills are inconsistent; but, in 
such case, the validity of the consistent provisions of the two wills is 
not affected by the failure to establish time of execution. 

Paragraph (2) of subdivison (b)' applies to the situation where the 
tesattor lacked testamentary capacity at any time during which the 
holographic will might have been executed. Thus, if the testator lacks 
testamentary capacity at the time of his or her death and the undated 
holographic will is found with the testator's_personal effects, the will 
is invalid unlt!ss it is established that the will was executed at a time 
when the testator did have testamentary capacity. This could be 
established. for example. by witnesses who saw the testator make the 
holographic will and can testify as to the date of its making and that 
the testator had testamentary capacity at that time. Likewise, where 
a testator lacked testamentary capacity for a period prior to death 
and the undated holographic will is found in the testator's safe 
deposit box. it could be established that the will was executed at a 
time when the testator did have testamentary capacity if it were 
shown that the testator did not have access to the safe deposit box 
at any time after the testator lost the capacity to execute a will. 

Paragraph (2) does not invalidate a holographic will if it could not 
have been executed at a time when the testator lacked testamentary 
capacity. For ~xample. if the testator becomes ill and requires 
hospitalization. develops testamentary incapacity and dies during 
the hospitalization period, and the testator's holographic will is found 
at his or her home. the will must have been executed before the 
testator's hospitalization and therefore at a time when the testator 
had testamentary capacity. 

Subdivision (c) is the same as the definition of "will" in Section 
1-201 (48) of the Uniform Probate Code. 



APPENDIX VI 

REPORT OF 
SENATE COMMITTEE ON JUDICIARY 

ON ASSEMBLY BILL 2416 
[Extract from Senate Journal for June 17, 1982 (1981-82 Regular Session) J 

In order to indicate more fully its intent with respect to A'!sembly 
Bill 2416, the Senate Committee on Judiciary makes the {~.)llowing 
report. 

Assembly Bill 2416 was introduced to effectuate the California Law 
Revi:iion Commission's Recommendation relating to Marketable 
Title of Real Property, 16 Cal. L. Revision Comm'n Reports 401 
(1982). Except for the new and revised comments set out below, the 
Law Revision Commission comments to the provisions of Assembly 
Bill 2416 reflect the intent of the Senate Committee on JudicialY in 
approving Assembly Bill 2416. 

1882.020. Expiration of record of mortgage or deed of trust 
Comment. Section 882.020 prescribes a maximum time fOT 

enforcement of a mortgage or deed of trust. It operates 'to bar 
enforcement of a mortgage or deed of trwit after the time prescribed 
even though the general statutes of limitation may not have run due 
to tolling, partial pa}'!l1ent, or waiver. See Code Civ. Proc. §§ 337 
(four-year statute of limitation); 360 (partial payment turns back 
statute); 360.5 (waiver of statute of limitation); 351-358 (tolling of 
statute). The section does not extend the time provided by the 
general statutes of limitation that apply to eriforcement of a 
mortgage or other lien. Cl Code Civ. Proc. § 337 (four-year 
limitation period). The section limits the time for exercise of a power 
of sale under a deed of trust, reversing the rule of case law that such 
a power of sale "never outlaws." See, e.g., 3 B. Witkin, Summary of 
california Law, Security Transactions in Real Property §§ 84-85 (8th 
ed. 1973). The cloud on title of a mortgage or other lien that is barred 
by the general statutes of limitation before the time prescribed in 
this section may be removed by judicial action, or may be removed 
by operation of law after passage of the time preSCribed in this 
section. See Sections 2911 (lien extinguished by lapse of statute of 
limitation) and 882.030 (effect of expiration). 

Subdivision (a) adopts a 100year maximum enforcement period 
after maturity of the obligation secured by the mortgage or deed of 
trust. This period is drawn from the comparable 100year period of the 
Model Mortgage Limitation Act ~ 4(a) and the Uniform 
Simplification of Land Transfers Act (1977) § 3-408 (a). Subdivision 
(a) adopts a 6O-year maximum enforcement period atter recordation 
of the security instrument in cases where the maturity date of the 
obligation cannot be ascertained from the record, whether because 
the obligation provided no maturity date, because the maturity date 
is variable depending on facts not in the record, or because the 
obligation specifies no maturity date. In either case, subdivision (a) 
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provides for a one-time only automatic extension of enforceability for 
an additional 10 years upon recording a notice of intent to preserve 
the lien. The effect of subdivision (a) is to prescribe a maximum life 
for a mortgage or deed of trust based exclusively on the record for 
marketability of title purposes. 

Subdivision (c) provides for waiver or extension of the time for 
enforcement of a mortgage or deed of trust under subdivision (a). 
The waiver or extensiQP. must be recorded to be effective. This 
accomplishes the purpose of enabling a determination of 
enforceability based on the record alone. Under this provision, a 
waiver or extension may be made only for a period of four years at 
a time. See Section 360.5 (four-year period). 

1882.030. Effect of expiration 
Comment. Section 882.030 is drawn from the Model Mortgage 

Limitation Act § 4 and from the Uniform Simplification of Land 
Transfers Act (1977) § 3-408 (b) . Under this section, running of the 
enforcement period prescribed in Section 882.020 (expiration of 
record of mortage or deed of trust) or any other statute such as 
Section 2911 (lien extinguished by lapse of statute of limitation) has 
the effect Or complete discharge of the mortgage or deed of trust; this 
reverses the rule that a mortgage or deed of trust barred by the 
statute of limitations may be equitably enforced. See, e.g., Puckhaber 
v. Henry, 152 Cal. 419, 93 P. 114 (1907); Mix v. Sodd, 126 Cal. App.3d 
386, 178 Cal. Rptr. 736 (1981). 

1882.040. Transitional provisions 
Comment. Subdivision (a) of Section 882.040 makes clear the 

legislative intent to apply this chapter immediately to existing 
security interests. Section 880.370 provides a five-year grace period 
for recording a notice of intent to preserve a security interest that 
expires by operation of this chapter before, on, or within five years 
after the operative date of this chapter. 

Subdivision (b) provides a five-year grace period to enable 
enforcement of security interests that would be outla~ed by the 
enactment of this chapter and a shorter grace period for 
enforcement of interests that would be outlawed within five years 
after the enactment of this chapter. 

The five-year grllce periods do not operate as an extension of any 
other statute of limitation or of the time within which an effective 
waiver or extension of the statute of limitation must be made 
pursuant to Code of Civil Procedure Sections 337 (statute of 
limitation) and 360.5 (waiver of statute of limitation). See Section 
880.250 (relation of title to statutes of limitation). 

1885.015. Reversionary interest 
improvements excluded 

in mineral rights and 

Com~ent. Section 885.015 makes clear that this chapter applies 
only to classical possibilities of reverter and rights of entry. It does 
not affect the characterization, duration, or manner of enforcement 
of ,;uch ('on temporary hybrids as a reversionary interest in mineral 
rights retained by the owner of property subject to an oil and gas 
lease, or a reversionary interest of the owner of land in separately 



SENATE REPORT 2163 

owned hni!,iings, improvements, or fixtures, built or to be built on 
land subject to a ground or air rights lease in which the owner of the 
building.';, ;,.l1provements, or fixtures is the lessee. 

§ 885.040. Obsolete power of terminabon 
Comment Section 885.040 is drawn from New York law. Sec N.Y" 

Real Prop. Actions and Proc. Law § 1951 (McKinney 1979). H codifies 
the rule that reversionary interests will not be euf()f(~t~d if the 
restriction does not benefit the holder of the interests. See, e.g., 
Young v. Cramer, 38 Cal. App.2d 64, 100 P.2d 523 (1940) (ho!der of 
interest not an owner of appurtenant property). It also codifies 
existin~· case law relating to obsolete rights of entry. See, e.g? Letteau 
v. Ellis, 122 Cal. App. 584, 10 P.2d 496 (1932.) \changed 
circumstances). However, Section 885.040 also imposes a limitation 
on equitable doctrines denying enforcement where a public or 
charitable donation is involved. 

A power of termination may expire pursuant to this section if it 
becomes obsolete notwiilista.'lCiing the fact that the 3O-yeal' statutory 
duration of the power has not elapsed and notwithstanding the fact 
that a notice of intent to preserve the power may have bech filed. 
See Section 885.030 (expiration of power of termination). H the 
3O-year statutory duration of the power has elapsed the power 
expires regardless whether it has become . obsolete within the 
me~ of thjs section. For the effect of expiration of a power of 
terniination pursuant to this section, see Section 885.060 (effect of 
expiration) . 
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To: THE HONORABLE EDMUND G. BROWN JR. 
Governor of California and 
THE LEGISLATURE OF CAUFORNIA 

The Law Revision Commission was authorized by Resolution 
Chapter 65 of the Statutes of 1978 to study whether the law 
relating to community property should be revised. The 
Commission submits this recommendation relating to one aspect 
of the study-giving the court in a marital dissolution proceeding 
jurisdiction to divide joint tenancy and tenancy in common 
property of the spouses along with the community property. 
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RECOMMENDATION 

relating to 

DIVISION OF JOINT TENANCY 
AND TENANCY IN COMMON PROPERTY 

AT DISSOLUTION OF MARRIAGE 

A husband and wife may hold property as joint tenants, 
tenants in common, or as community property.l Although 
the court in a dissolution or legal separation proceeding has 
jurisdiction to settle the property rights of the parties,2 this 
jurisdiction is construed to extend only to the community 
property and not to include joint tenancy or tenancy in 
common property.3 Property held in joint tenancy or 
tenancy in common must be divided in a separate partition 
action.4 

The most significant consequence of this scheme is that 
the court in a dissolution proceeding may be unable to 
make the most sensible disposition of property because not 
all the marital property is available. For example, it may be 
desirable to award a working spouse the spouse's 
community property pension and to offset the value of the 
pension by awarding real property to the other spouse. But 
because real property is frequently held in joint tenancy, 
the court may be unable to accomplish this disposition. The 
result is that the pension must be divided at dissolution and 
the real property divided in a later partition proceeding. As 
a further example, it may be desirable to award temporary 
occupancy of the family home to the spouse awarded 
custody of the minor children; this can be done if the 
property is community5 but not if it is joint tenancy.6 

1 Civil Code § 5104. 
2 Civil Code § 4351. 
3 Civil Code § 4800; Schindler v. Schindler, 126 Cal. App.2d 597, 272 P.2d 566 (1954); 

Walker v. Walker, lOB Cal. App.2d 605, 239 P.2d 106 (1952). See discussion in Porter 
v. Superior Court, 73 Cal. App.3d 793, 141 Cal. Rptr. 59 (1977) and Lichtig, Valuation 
and Division of Property, in 1 California Marital Dissolution Practice §§ 8.3, 8.6-8.7 
(Cal. Cont. Ed. Bar 1981). 

4 Code Civ. Proc. §§ 872.010-874.240; see Code Civ. Proc. § 872.210 (partition permitted 
as to property other than community property). 

5 See, e.g., In re Marriage of Duke, 101 Cal. App.3d 152, 161 Cal. Rptr. 444 (1980); In re 
Marriage of Herrmann, 84 Cal. App.3d 361,148 Cal. Rptr. 550 (1978); In re Marriage 
of Boseman, 31 Cal. App.3d 372, 107 Cal. Rptr. 232 (1973). 

6 See, e.g., Carter v. Carter, 148 Cal. App.2d 845, 307 P.2d 630 (1957). This situation is 
mitigated somewhat by a statute creating a rebuttable presumption that a 

(2169) 



2170 DMSION OF PROPERTY 

To overcome these difficulties, courts when faced with 
property held by the spouses in joint tenancy title form 
have strained to find that the property is actually 
community and subject to the court's jurisdiction. The 
result has been an extensive and growing body of law that 
is confusing and inconsistent and that offers no useful 
guidance as to when property held by the spouses in joint 
tenancy form will be found to be community and when it 
will be found to be true joint tenancy.7 This problem is 
particularly troublesome because a substantial amount of 
the marital wealth in California is held in joint tenancy title 
form. 

To cure these problems the Law Revision Commission 
recommends that the court at dissolution or separation be 
given jurisdiction to include joint tenancy and tenancy in 
common property in the property division,8 at the request 
of either party. Other community property jurisdictions 
require disposition of the joint tenancy and tenancy in 
common property along with the community property.9 
California family law courts now dispose of such property 
in dissolution proceedings where both parties submit the 
property to the courtlO or later where the court reserves 
jurisdiction to divide community property (which becomes 
tenancy in common by operation of law).l1 In some courts 
joint tenancy property may be divided as a matter of 
practice. Express authority for the court to divide joint 
tenancy and tenancy in common property will eliminate 
litigation over the community or separate character of the 

single-family residence acquired during marriage in joint tenancy form is in fact 
community property for purposes of dissolution. Civil Code § 5110. 

T For a discussion of the law in this area, see, e.g., Griffith, Community Property in Joint 
Tenancy Form, 14 Stan. L. Rev. ffT (1961). 

8 This has also been suggested in Bruch, The Definition and Division of Marital Property 
in California: Towards Parity and Simplicity, 33 Hastings LJ 769, 843 (1982). 

9 Ariz. Rev. Stat. § 25-318 (West Supp. 1981); Nev. Rev. Stat. § 125.150 (1981). 
10 See, e.g., Allen v. Allen, 159 Cal. 197,113 P. 160 (1911); Womack v. Womack, 242 Cal. 

App.2d 572, 51 Cal. Rptr. 668 (1966); Spahn v. Spahn, 70 Cal. App.2d 791,162 P.2d 53 
(1945). 

11 See, e.g., De Godey v. Godey, 39 Cal. 157 (lffTO); Marriage of Borges, 83 Cal. App.3d 
771, 148 Cal. Rptr. 118 (1978); Comment, Post-Dissolution Suits to Divide Community 
Property: A Proposal for Legislative Action, 10 Pac. L.J. 825 (1979). Where the court 
fails to reserve jurisdiction to divide omitted or after-discovered community 
property a separate partition proceeding is necessary since the property has become 
tenancy in common by operation of law, thereby causing the court to lose 
jurisdiction. See, e.g., Henn v. Henn,26 Cal.3d 323, 605 P.2d lO, 161 Cal. Rptr. 502 
(1980) . 
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property, add flexibility to the formulation of a just 
property disposition, and avoid the need for a separate 
partition proceeding for the property. 

Division of the property should be equal in the ordinary 
case. However, the spouses should be permitted to show an 
agreement that their interests in the property are not equal 
or to show that their interests in the property are not equal 
based on their proportionate contributions to the 
acquisition of the property. This statutory variance from 
common law cotenancy theory will avoid the inequity that 
may result in a case where property taken in joint tenancy 
form is divided equally between the spouses despite a 
showing that one spouse contributed a substantial portion 
of separate funds to the acquisition of the property.12 

The Commission's recommendation would be 
effectuated by enactment of the following measure: 

An act to amend Section 5110 of, and to add Section 4800.1 
to, the Civil Code, relating to division of marital property. 

The people of the State of California do enact as follows: 

§ 4800.1 (added). Division of joint tenancy and tenancy 
in common property 

SECTION 1. Section 4800.1 is added to the Civil Code, 
to read: 

4800.1. Notwithstanding any other law: 
(a) In a proceeding for division of the community 

property and the quasi-community property the court has 
jurisdiction, at the request of either party, to divide the 
interests of the parties in real and personal property, 
wherever situated and whenever acquired, held by the 
parties as joint tenants or tenants in common. The division 
shall be made in the same manner and to the same extent, 
and subject to the same limitations, as community property 
and quasi-community property. 
12 See, e.g., In re Marriage of Lucas, 27 Cal.3d 808, 614 P.2d 285,166 Cal. Rptr. 853 (1980). 
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(b) For the purpose of this section the interests of the 
parties in the property are presumed to be equal. This 
presumption is a presumption affecting the burden of proof 
and is rebuttable by proof of different proportionate 
contributions of the parties to the acquisition of the 
property or by proof of an agreement of the parties that 
their interests in the property are different. 

(c) If property held in joint tenancy is divided pursuant 
to this section, the interlocutory judgment of dissolution of 
the marriage or the judgment decreeing the legal 
separation of the parties severs the joint tenancy. 

(d) This section applies to proceedings commenced on 
or after January 1, 1984, regardless whether the property 
was acquired before, on, or after January 1, 1984. 

Comment. Section 4800.1 reverses the rule that the court in 
a dissolution or separation proceeding has no jurisdiction over 
property of the parties other than community or 
quasi-community. Schindler v. Schindler, 126 Cal. App.2d 597, 
272 P.2d 566 (1954); Walker v. Walker, 108 Cal. App.2d 605, 239 
P.2d 106 (1952); c£ Porter v. Superior Court, 73 Cal. App.3d 793, 
141 Cal. Rptr. 59 (1977) (general discussion). It is consistent with 
the general rule that the court has jurisdiction to settle the 
property rights of the parties and with the principle that the 
court has jurisdiction to settle matters submitted to it by the 
parties. Section 4351 (jurisdiction of court); see, e.g., Allen v. 
Allen, 159 Cal. 197, 113 P. 160 (1911). It is also consistent with the 
rule that-the court may reserve jurisdiction to divide community 
property that has become a tenancy in common by operation of 
law upon dissolution or separation. See, e.g., Marriage of Borges, 
83 Cal. App.3d 771, 148 Cal. Rptr. 118 (1978); Comment, 
Post-Dissolution Suits to Divide Community Property: A 
Proposal for Legislative Action, 10 Pac. L.J. 825 (1979). Section 
4800.1 supersedes the portion of Section 5110 that sought to 
achieve the same purpose in a less direct and less adequate 
manner by providing that a single-family dwelling acquired by 
the spouses during marriage in joint tenancy form was presumed 
to be community property for the purpose of division at 
dissolution or legal separation. 

Subdivision (a) supplements Section 4800 by giving the court 
express jurisdiction over any joint tenancy or tenancy in common 
property submitted by a party in a property division proceeding 
under the Family Law Act. Property subject to division includes 
property acquired by the parties either before or during 
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marriage. It also includes property acquired or situated either in 
this state or elsewhere. For a special rule governing treatment of 
real property situated in another state, see Section 4800.5 
(community and quasi-community property). See also. Section 
4813 (jurisdiction where service is by publication). The 
jurisdiction of the court extends only to the interests of the 
spouses, whether equal or unequal, and the court may not affect 
interests of third parties in the property. The interests of third 
parties may be subject to partition pursuant to Title 10.5 
(commencing with Section 872.010) of the Code of Civil 
Procedure. Otherwise, joint tenancy and tenancy in common 
property are subject to all rules applicable to division of 
community property and quasi-community property. 

Subdivision (b) makes clear that, unlike division of community 
and quasi-community property, division of joint tenancy and 
tenancy in common property may be unequal if the 
proportionate contributions of the spouses to the acquisition of 
the property are unequal. This overturns the common law rule 
that interests of joint tenants are equal for all purposes, based 
strictly on the form of title. It also supersedes the rule of former 
Section 5110 and In re Marriage of Lucas, 27 Cal.3d BOB, 614 P.2d 
285, 166 Cal. Rptr. 853 (1980), which required equal division of 
joint tenancy property as community notwithstanding its 
acquisition out of the separate property of one of the spouses, 
absent a showing of an agreement that the property remains 
separate. Division of joint tenancy and tenancy in common 
property may also be unequal if the spouses have agreed that 
their ownership interests are unequal. 

Subdivision (c) makes clear the time of severance of a joint 
tenancy where the property is divided pursuant to this section. 
Severance terminates the right of survivorship. 

Under subdivision (d), the rule that joint tenancy and tenancy 
in common property may be divided in a community and 
quasi-community property division proceeding applies only to 
proceedings commenced after January 1, 1984. 

§ 5110 (amended). Community property presumptions 
SEC. 2. Section 5110 of the Civil Code is amended to 

read: 
5110. Except as provided in Sections 5107, 5108, and 

MQ9 5126, all real property situated in this state and all 
personal property wherever situated acquired during the 
marriage by a married person while domiciled in this state, 
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and property held in trust pursuant to Section 5113.5, is 
community property; but whenever any real or personal 
property, or any interest therein or encumbrance thereon, 
is acquired prior to January 1, 1975, by a married woman by 
an instrument in writing, the presumption is that the same 
is her separate property, and if so acquired by such married 
woman and any other person the presumption is that she 
takes the part acquired by her, as tenant in common, unless 
a different intention is expressed in the instrument; except, 
that when any of such property is acquired by husband and 
wife by an instrument in which they are described as 
husband and wife, unless a different intention is expressed 
in the instrument, the presumption is that such property is 
the community property of the husband and wife. 'NBea ft 
smglelfamil}' pesiaeaee ef ft B1:ISBftBa ftftft wife is aeEj1:liPea By 
tftem a1:lping fBMflage ·ftS jeiM teaftBts, fer #te f)1:IPf)ese ef 
#te eli¥isiea ef Sl:Ieft f)pef)epty l:IfMHt elissel1:ltiea ef fBarPiage 
ep legal sef)tlPatiea aBly; #te f)pes1:lfBf)tiea is ~ Sl:Ieft 
siBglelftllftily pesiaeaee is #te eefBfB1:IBity f)pef)ept}' ef #te 
B1:IsBaaa ftftft wife:. The presumptions in this section 
mentioned are conclusive in favor of any person dealing in 
good faith and for a valuable consideration with such 
married woman or her legal representatives or successors 
in interest, and regardless of any change in her marital 
status after acquisition of the property. 

In cases where a married woman has conveyed, or shall 
hereafter convey, real property which she acquired prior to 
May 19, 1889, the husband, or his heirs or assigns, of such 
married woman, shall be barred from commencing or 
maintaining any action to show that the real property was 
community property, or to recover the real property from 
and after one year from the filing for record in the 
recorder's office of such conveyances, respectively. 

As used in this section, personal property does not 
include and real property does include leasehold interests 
in real property. 

Comment. Section 5110 is amended to delete the provision 
relating to classification for the purpose of dissolution of a joint 
tenancy single-family residence acquired during marriage. This 
provision is superseded by Section 4800.1 (division of joint 
tenancy and tenancy in common property). The reference to 
former Section 5109 is also corrected. 
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A new Enforcement of Judgments Law was enacted by 
Chapter 1364 of the Statutes of 1982 upon recommendation of the 
Law Revision Commission. See Tentative Recommendation 
Proposing the Enforcement of Judgments Law, 15 Cal. L. 
Revision Comm'n Reports 2001 (1980). A related 
recommendation relating to prejudgment attachment was 
enacted by Chapter 1198 of the Statutes of 1982. See 
Recommendation Relating to Attachment, 16 Cal. L. Revision 
Comm'n Reports 701 (1982). 

The Commission has continued to review the law relating to 
creditors' remedies to determine whether any substantive or 
technical changes are necessary. As a result of this review, the 
Commission recommends amendments to specify the nature of 
claims that may be offset against the amount of an attachment, 
to clarify the duties of a registered process server who serves a 
writ of attachment or execution, and to make some technical 
revisions. 

This recommendation is submitted pursuant to Resolution 
Chapter 45 of the Statutes of 1974. 
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RECOMMENDATION 

relating to 

CREDITORS' REMEDIES 

Introduction 
The 1982 session of the California Legislature enacted a 

new Enforcement of Judgments Lawl and conforming 
changes in the Attachment La~ upon recommendation of 
the California Law Revision Commission.3 This 
recommendation proposes substantive and technical 
revisions in the legislation enacted in 1982. The more 
important substantive revisions are discussed below; 
recommended technical changes are explained in the 
Comments to the provisions in the Proposed Legislation. 

Amount Secured by Attachment 
Under existing law, the amount for which a writ of 

attachment may issue is subject to reduction in the amount 
of "all claims which would diminish the amount of the 
plaintiffs recovery."4 This language might be construed to 
allow the defendant to seek to reduce the amount of the 
attachment by the amount of a tort claim, even though 
attachment is available only on a "claim or claims for 
money, each of which is based upon a contract, express or 
implied, where the total amount of the claim or claims is a 
fixed or readily ascertainable amount not less than five 
hundred dollars."5 A tort claim of the defendant that has 
not been reduced to judgment should not be permitted to 
offset the plaintiffs attachment claim. Such a tort claim is 
likely to be speculative in amount and may be contrived for 
the purpose of delaying issuance of the writ of attachment. 
I 1982 Cal. Stats. ch. 1364 (operative July 1, 1983). See also 1982 Cal. Stats. ch. 497 

(conforming changes). 
2 1982 Cal. Stats. ch. 1198 (operative July 1, 1983). 
3 See Tentative Recommendation Proposing the Enforcements of Judgments Law, 15 

Cal. L. Revision Comm'n Reports 2001 (1980); Recommendation Relating to 
Attachment, 16 Cal. L. Revision Comm'n Reports 701 (1982). 

4 Code Civ. Proc. § 483.015 (enacted by 1982 Cal. Stats. ch. 1198). See also 
Recommendation Relating to Attachment, 16 Cal. L. Revision Comm'n Reports 701 
(1982). 

5 Code Civ. Proc. § 483.010(a). 
(2179) 
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The Commission recommends that the Attachment Law 
be revised to provide that the amount of the attachment 
may be reduced only by (1) the amount of any money 
judgment in favor of the defendant and against the plaintiff 
and (2) the amount of any indebtedness of the plaintiff that 
the defendant has claimed in a cross-complaint filed in the 
action, or the amount of any claim of the defendant asserted 
as a defense in the answer, if the defendant's claim is one 
upon which an attachment could be issued.6 

Execution of Writs by Registered 
Process Servers 

The 1982 legislation permits registered process servers to 
levy on certain types of property under a writ of 
attachmene or writ of execution.s The 1982 provisions 
require the registered process server to file the writ, 
relevant instructions, and an affidavit of the actions taken 
in executing the writ with the levying officer within five 
days after the registered process server levies.9 The levying 
officer is then required to perform the remaining duties 
under the writ and return the writ to the court. 

There is a danger under this scheme that the papers will 
not be filed with the levying officer early enough to permit 
the levying officer to set up a file for the case. If the levying 
officer has no file, there is no practical way of handling 
various papers that may be filed with the levying officer, 
such as exemption claims,10 third-party claims,l1 and 

6 The substance of this recommendation was included in Assembly Bill 2332 at the 1981-82 
Regular Session but was removed from the bill before the bill was passed by the 
Legislature. This recommendation was withdrawn at the request of the Business Law 
Section of the State Bar of California so that the Section would have sufficient time 
to study the recommendation. The Commission believes that this proposal merits 
further consideration. 

7 See Code Civ. Proc. § 488.080. See also Recommendation Relating to Attachment, 16 
Cal. L. Revision Comm'n Reports 701,715-16 (1982). 

8 See Code Civ. Proc. § 699.080. See also Tentative Recommendation Proposing the 
Enforcement of Judgments Law, 15 Cal. L. Revision Comm'n Reports 2001, 2057-58 
(1980). 

9 See Code Civ. Proc. §§ 488.080 (c) , 699.08O{c). Code of Civil Procedure Section 715.040 
permits a registered process server to serve or post a writ of possession of real 
property, but in this case the writ must first be delivered to the levying officer who 
is given three business days within which to serve or post the writ. The 
recommended legislation revises Section 715.040 to make clear that the writ is to be 
returned to the judgment creditor or registered process server if the levying officer 
does not serve or post it within the three days allowed. 

10 See, e.g., Code Civ. Proc. §§ 482.100, 485.610, 703.520. 
n See Code Civ. Proc. §§ 488.110, 720.120, 720.220. 
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garnishees' memorandums.12 In addition, a garnishee may 
desire to pay the amount levied upon or deliver gossession 
of property levied upon to the levying officer, 3 and the 
debtor may wish to obtain the release of property levied 
upon by paying the amount due on the claim or judgment. 14 
In each of these situations, the procedure breaks down if 
the levying officer has no file for the case that is involved. 

The Commission recommends that the provisions 
governing levy of attachment and execution by registered 
process servers be amended to require the registered 
process server to file a copy of the writ of attachment or 
writ of execution with the appropriate levying officer 
before attempting to levy. The levying officer's fee should 
also be paid at this time to cover the clerical cost of setting 
up a file as well as the eventual costs of performing other 
duties under the writ after levy.15 Requiring this initial 
filing with the levying officer will aid in the efficient 
processing of a writ of attachment or execution once levy 
is made by the registered process server. 

Proposed Legislation 
The Commission's recommendations would be 

effectuated by enactment of the following measure: 

An act to amend Sections 483.015, 484.050, 484.060, 
485.240, 488.080, 488.375, 488.385, 488.455, 488.730, 685.020, 
687.040, 695.020, 699.080, 700.140, 715.040, and 726 of the 
Code of Civil Procedure, to amend Sections 864 and 7609.5 
of the Financial Code, to amend Sections 7170, 26820.4, and 
72055 of the Government Code, to amend Section 2407 of 
the Probate Code, and to amend Section 1342 of the 
Unemployment Insurance Code, relating to creditors' 
remedies. 

Note. To save printing costs, only significant revisions are set 
out in this report. 

12 See Code Civ. Proc. ~§ 488.610, 701.030. 
13 See Code Civ. Proc. ~§ 488.600, 701.010, 701.040-701.060; see also § 699.020 (payment 

by third person without levy). 
14 Cl Code Civ. Proc. ~~ 695.210 (amount required to satisfy money judgment), 724.010 

(satisfaction of judgment). 
15 See Code Civ. Proc. ~§ 488.080 (c) , 699.080(c). 
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The people of the State of California do enact as follows: 

Code of Civil Procedure § 483.015 (amended). Amount 
to be secured by attachment 

SECTION l. Section 483.015 of the Code of Civil 
Procedure is amended to read: 

483.015, (a) Subject to subdivision (b) and to Section 
483.020, the amount to be secured by an attachment is the 
sum of the following: 

(1) The amount of the defendant's indebtedness claimed 
by the plaintiff. 

(2) Any additional amount included by the court under 
Section 482.110. 

(b) The amount described in subdivision (a) shall be 
reduced by all elttiHts wfiiefi woule eimifl:isfi ~ tlIftOUfl:t ef 
~ plaifl:tiffs fceovCl·Y. the sum of the following: 

(1) The amount of any money judgment in favor of the 
defendant and against the plaintiff that remains unsatisfied 
and is enforceable. 

(2) The amount of any indebtedness of the plaintiff that 
the defendant has claimed in a cross-complaint filed in the 
action if the defendants claim is one upon which an 
attachment could be issued. 

(3) The amount of any claim of the defendant asserted 
as a defense in the answer pursuant to Section 431. 70 if the 
defendants claim is one upon which an attachment could 
be issued had an action been brought on the claim when it 
was not barred by the statute of limitations. 

Comment. Subdivision (b) of Section 483.015 is amended to 
clarify the nature of claims that will reduce the amount to be 
secured by attachment. The amended subdivision provides a 
more precise rule under which, for example, it is clear that the 
amount to be secured by the attachment is not reduced by a tort 
claim that has not been reduced to judgment. The defendant 
may seek to have the amount secured by the attachment reduced 
as provided in Sections 484.060 and 485.240. Under subdivision 
(b), if a claim may be offset only if it is "one upon which an 
attachment could be issued," the claim must meet the 
requirements of Section 483.010 as to amount and nature of the 
claim. 
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Code of Civil Procedure § 484.050 (amended). Contents 
of notice of application and hearing 

SEC, 2. Section 484.050 of the Code of Civil Procedure 
is amended to read: 

484.050. The notice of application and hearing shall 
inform the defendant of all of the following: 

(a) A hearing will be held at a place and at a time, to be 
specified in the notice, on plaintiffs application for a right 
to attach order and a writ of attachment. 

(b) The order will be issued if the court finds that the 
plaintiffs claim is probably valid and the other 
requirements for issuing the order are established. The 
hearing is not for the purpose of determining whether the 
claim is actually valid. The determination of the actual 
validity of the claim will be made in subsequent 
proceedings in the action and will not be affected by the 
decisions at the hearing on the application for the order. 

(c) The amount to be secured by the attachment is the 
amount of the defendant's indebtedness claimed by the 
plaintiff over and above ell elaims vtmelt "NeHlEl peatlee-Yte 
ftfftetlftt ef -Yte plaifttiffs peeer;ery the sum of (1) the 
amount of any money judgment in favor of the defendant 
and against the plaintiff that remains unsatisfied and is 
enforceable, (2) the amount of any indebtedness of the 
plaintiff claimed by the defendant in a cross-complaint in 
the action if the defendants claim is one upon which an 
attachment could be issued, and (3) the amount of any 
claim of the defendant asserted as a defense in the answer 
pursuant to Section 431. 70 if the defendants claim is one 
upon which an attachment could be issued had an action 
been brought on the claim when it was not barred by the 
statUte of limitations. 

(d) If the right to attach order is issued, a writ of 
attachment will be issued to attach the property described 
in the plaintiffs application unless the court determines 
that such property is exempt from attachment or that its 
value clearly exceeds the amount necessary to satisfy the 
amount to be secured by the attachment. However, 
additional writs of attachment may be issued to attach other 
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nonexempt property of the defendant on the basis of the 
right to attach order. 

(e) If the defendant desires to oppose the issuance of the 
order, the defendant shall file with the court and serve on 
the plaintiff a notice of opposition and supporting affidavit 
as required by Section 484.060 not later than five days prior 
to the date set for hearing. 

(f) If the defendant claims that the personal property 
described in the application, or a portion thereof, is exempt 
from attachment, the defendant shall include that claim in 
the notice of opposition filed and served pursuant to 
Section 484.060 or file and serve a separate claim of 
exemption with respect to the property as provided in 
Section 484.070. If the defendant does not do so, the claim 
of exemption will be barred in the absence of a showing of 
a change in circumstances occurring after the expiration of 
the time for claiming exemptions. 

(g) The defendant may obtain a determination at the 
hearing whether real or personal property not described in 
the application or real property described in the 
application is exempt from attachment by including the 
claim in the notice of opposition filed and served pursuant 
to Section 484.060 or by filing and serving a separate claim 
of exemption with respect to the property as provided in 
Section 484.070, but the failure to so claim that the property 
is exempt from attachment will not preclude the defendant 
from making a claim of exemption with respect to the 
property at a later time. 

(h) Either the defendant or the defendant's attorney or 
both of them may be present at the hearing. 

(i) The notice shall contain the following statement: 
"You may seek the advice of an attorney as to any matter 
connected with the plaintiffs application. The attorney 
should be consulted promptly so that the attorney may 
assist you before the time set for hearing." 

Comment. Subdivision (c) of Section 484.050 is amended to 
conform to Section 483.015 as amended. 
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Code of Civil Procedure § 484.060 (amended). Notice of 
opposition by defendant and supporting affidavit 

SEC. 3. Section 484.060 of the Code of Civil Procedure 
is amended to read: 

484.060. (a) If the defendant desires to oppose the 
issuance of the right to attach order sought by plaintiff; fte 
or objects to the amount sought to be secured by the 
attachment, the defendant shall file and serve upon the 
plaintiff no later than five days prior to the date set for the 
hearing a notice of opposition. The notice shall state the 
grounds on which the defendant opposes the issuance of the 
order or objects to the amount sought to be secured by the 
attachment and shall be accompanied by an affidavit 
supporting any factual issues raised and points and 
authorities supporting any legal issues raised. If the 
defendant fails to file a notice of opposition within the time 
preSCribed, fte the defendant shall not be permitted to 
oppose the issuance of the order. 

(b) If a defendant filing a notice of opposition desires to 
make any claim of exemption as provided in Section 
484.070, fte the defendant may include such claim in the 
notice of opposition filed pursuant to this section. 

Comment. Subdivision (a) of Section 484.060 is amended to 
make clear that the defendant may seek the reduction of the 
amount of the attachment by the amounts specified in 
subdivision (b) of Section 483.015. 

Code of Civil Procedure § 485.240 (amended). Setting 
aside right to attach order and quashing writ 

SEC. 4. Section 485.240 of the Code of Civil Procedure 
is amended to read: 

485.240. (a) Any defendant whose property has been 
attached pursuant to a writ issued under this chapter may 
apply for an order (1) that the right to attach order be set 
aside, the writ of attachment quashed, and any property 
levied upon pursuant to the writ be released, or (2) that the 
amount to be secured by the attachment be reduced as 
provided in Section 483.015. Such application shall be made 
by filing with the court and serving on the plaintiff a notice 
of motion. 
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(b) The notice of motion shall state the grounds on 
which the motion is based and shall be accompanied by an 
affidavit supporting any factual issues raised and points and 
authorities supporting any legal issues raised. It shall not be 
grounds to set aside an order that the plaintiff would not 
have suffered great or irreparable injury (within the 
meaning of Section 485.010) if issuance of the order had 
been delayed until the matter could have been heard on 
notice. 

(c) At the hearing on the motion, the court shall 
determine whether the plaintiff is entitled to the right to 
attach order or whether the amount to be secured by the 
attachment should be reduced If the court finds that the 
plaintiff is not entitled to the right to attach order, it shall 
order the right to attach order set aside, the writ of 
attachment quashed, and any property levied on pursuant 
to the writ released. If the court finds that the plaintiff is 
entitled to the right to attach order, thereafter the plaintiff 
may apply for additional writs pursuant to Article 2 
(commencing with Section 484.310) or Article 3 
(commencing with Section 484.510) of Chapter 4. 

(d) The court's determinations shall be made upon the 
basis of the pleadings and other papers in the record; but, 
upon good cause shown, the court may receive and consider 
at the hearing additional evidence, oral or documentary, 
and additional points and authorities, or it may continue the 
hearing for the production of such additional evidence or 
points and authorities. 

(e) The hearing provided for in this section shall take 
precedence over all other civil matters on the calendar of 
that day except older matters of the same character. 

Comment. Subdivisions (a) and (c) of Section 485.240 are 
amended to make clear that the defendant may seek the 
reduction of the amount of the attachment by the amounts 
specified in subdivision (b) of Section 483.015. 

Code of Civil Procedure § 488.080 (amended). Levy of 
attachment by registered process server 

SEC. 5. Section 488.080 of the Code of Civil Procedure 
is amended to read: 
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488.080. (a) A registered process server may levy 
under a writ of attachment on the following types of 
property: 

(1) Real property, pursuant to Section 488.315. 
(2) Growing crops, timber to be cut, or minerals or the 

like (including oil and gas) to be extracted or accounts 
receivable resulting from the sale thereof at the wellhead 
or minehead, pursuant to Section 488.325. 

(3) Personal property in the custody of a levying officer, 
pursuant to Section 488.355. 

(4) Equipment of a going business, pursuant to Section 
488.375. 

(5) Motor vehicles, vessels, mobilehomes, or commercial 
coaches used as equipment of a going business, pursuant to 
Section 488.385. 

(6) Farm products or inventory of a going business, 
pursuant to Section 488.405. 

(7) Personal property used as a dwelling, pursuant to 
subdivision (a) of Section 700.080. 

(8) Deposit accounts, pursuant to Section 488.455 or 
488.465. 

(9) Property in a safe deposit box, pursuant to Section 
488.460 or 488.465. 

(10) Accounts receivable or general intangibles, 
pursuant to Section 488.470. 

(11) Final money judgments, pursuant to Section 
488.480. 

(12) Interest of a defendant in personal property in the 
estate of a decedent, pursuant to Section 488.485. 

(b) Before levying under the writ of attachment, the 
registered process server shall file a copy of the writ with 
the levying officer and pay the fee provided by Section 
26721 of the Government Code. 

-f&t (c) If a registered process server levies on property 
pursuant to subdivision (a), the registered process server 
shall do all of the following: 

(1) Comply with the applicable levy, posting, and 
service provisions of Article 2 (commencing with Section 
488.300). 

(2) Deliver any undertaking required by Section 
488.465. 
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(3) Request any third person served to give a garnishee's 
memorandum to the levying officer in compliance with 
Section 488.610. 

W (d) Within five days after levy under this section, all 
of the following shall be filed with the levying officer: 

(1) The writ of attachment. 
(2) An affidavit of the registered process server stating 

the manner of levy performed. 
(3) Proof of service of the copy of the writ and notice of 

attachment on other persons as required by Article 2 
(commencing with Section 488.300). 

(4) Instructions in writing, as required by the provisions 
of Section 488.030. 

i6t ~ l'eeeiJ)t ef (e) If the fee provided by Section 
26721 of the Government Code has been paid, the levying 
officer shall perform all other duties under the writ as if the 
levying officer had levied under the writ and shall return 
the writ to the court. The levying officer is not liable for 
actions taken in conformance with the provisions of this 
title in reliance on information provided to the levying 
officer under subdivision W (d) except to the extent that 
the levying officer has actual knowledge that the 
information is incorrect. Nothing in this subdivision limits 
any liability the plaintiff or registered process server may 
have if the levying officer acts on the basis of incorrect 
information provided under subdivision W (d). 

W (f) The fee for services of a registered process server 
under this section may, in the court's discretion, be allowed 
as a recoverable cost. If allowed, the amount of the fee to 
be allowed is governed by Section 1032.8. 

Comment. A new subdivision (b) is added to Section 488.080 
to require a registered process server to file a copy of the writ 
with the appropriate levying officer before attempting to levy. 
This requirement gives the levying officer an early opportunity 
to establish a file which facilitates handling exemption claims and 
third-party claims, garnishees' memorandums, and payments by 
garnishees or by the defendant. Subdivision (e) is amended for 
consistency with new subdivision (b). 
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Code of Civil Procedure § 488.315 (amended). Attachment 
of equipment of going business 

SEC. 6. Section 488.375 of the Code of Civil Procedure 
is amended to read: 

488.375. (a) Except as provided by Section 488.385, to 
attach equipment of a going business in the possession or 
under the control of the defendant, the levying officer shall 
file with the office of the Secretary of State a notice of 
attachment, in the form prescribed by the Secretary of 
State, which shall contain all of the following: 

(1) The name and mailing address of the plaintiff. 
(2) The name and last known mailing address of the 

defendant. 
(3) The title of the court where the action is pending and 

the cause and number of the action. 
(4) A description of the specific property attached. 
(5) A statement that the plaintiff has acquired an 

attachment lien on the specified property of the defendant. 
(b) Upon presentation of a notice of attachment under 

this section for filing, and tender of the filing fee to the 
office of the Secretary of State, the notice of attachment 
shall be filed, marked, and indexed in the same manner as 
a financing statement. The fee for filing in the office of the 
Secretary of State is the same as the fee for filing a financing 
statement in the standard form. 

(c) Upon the request of any person, the Secretary of 
State shall issue a certificate showing whether there is on 
file in that office on the date and hour stated therein any 
notice of attachment filed against the equipment of a 
particular person named in the request. If a notice of 
attachment is on file, the certificate shall state the date and 
hour of filing of each such notice and any notice affecting 
any such notice of attachment and the name and address of 
the plaintiff. The fee for the certificate issued pursuant to 
this subdivision is the same as the fee for a certificate issued 
pursuant to Section 9407 of the Commercial Code. Upon 
request, the Secretary of State shall furnish a copy of any 
notice of attachment or notice affecting a notice of 
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attachment for the fee for a copy prescribed by subdivision 
(2) of Section 9407 of the Commercial Code. 

( d) The fee for filing, indexing, and furnishing filing data 
for a notice of extension of attachment is the same as the fee 
for a continuation statement under Section 9403 of the 
Commercial Code. Tne fee for filing, indexing, and 
furnishing filing data for a notice of release of attachment 
is the same as the fee for a statement of release under 
Section 9405 of the Commercial Code. 

(e) Ifproperty subject to an attachment lien under this 
section becomes a fixture (as defined in Section 9313 of the 
Commercial Code) ~ the attachment lien under this section 
is extinguished 

Comment. Subdivision (e) is added to Section 488.375 to 
make clear that the lien on equipment is extinguished if the 
equipment becomes a fixture. This subdivision is the same as 
Sections 488.385 (attachment lien on vehicle, vessel, 
mobilehome, or commercial coach that is equipment) , 
488.405 (e) (attachment lien on inventory), and 697.530 (e) 
(judgment lien on certain business property). 

Code of Civil Procedure § 488.385 (amended). Attachment 
of vehicle, vessel, mobilehome, or commercial coach 
that is equipment of going business 

SEC. 7. Section 488.385 of the Code of Civil Procedure 
is amended to read: 

488.385. (a) To attach a vehicle or vessel for which a 
certificate of ownership has been issued by the Department 
of Motor Vehicles, or a mobilehome or commercial coach 
for which a certificate of title has been issued by the 
Department of Housing and Community Development, 
which is equipment of a going business in the possession or 
under the control of the defendant, the levying officer shall 
file with the appropriate department a notice of 
attachment, in the form prescribed by the appropriate 
department, which shall contain all of the following: 

(1) The name and mailing address of the plaintiff. 
(2) The name and last known mailing address of the 

defendant. 
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(3) The title ofthe court where the action is pending and 
the cause and number of the action. 

(4) A description of the specific property attached. 
(5) A statement that the plaintiff has acquired an 

attachment lien on the specific property of the defendant. 
(b) Upon presentation of a notice of attachment, notice 

of extension, or notice of release under this section for filing 
and tender of the filing fee to the appropriate department, 
the notice shall be filed and indexed. The fee for filing and 
indexing the notice is three dollars ($3). 

(c) Upon the request of any person, the department 
shall issue its certificate showing whether there is on file in 
that department on the date and hour stated therein any 
notice of attachment filed against the property of a 
particular person named in the request. If a notice of 
attachment is on file, the certificate shall state thedate and 
hour of filing of each such notice of attachment and any 
notice affecting any such notice of attachment and the 
name and address of the plaintiff. The fee for the certificate 
issued pursuant to this subdivision is three dollars ($3). 
Upon request, the department shall furnish a copy of any 
notice of attachment or notice affecting a notice of 
attachment for a fee of one dollar ($1) per page. 

(d) If property subject to an attachment lien under this 
section becomes a fixture (as defined in Section 9313 of the 
Commercial Code) ~ the attachment lien under this section 
is extinguished 

Comment. Subdivision (d) is added to Section 488.385 to 
make clear that the lien on equipment under this section is 
extinguished if the equipment, such as a mobilehome, becomes 
a fixture. This subdivision is the same as Sections 488.375 (e) 
(attachment lien on equipment generally) , 488.405 (e) 
(attachment lien on inventory), and 697.530(e) (judgment lien 
on certain business property). 

Code of Civil Procedure § 488.455 (technical 
amendment). Levy on deposit account 

SEC. 8. Section 488.455 of the Code of Civil Procedure 
is amended to read: 
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488.455. (a) To attach a deposit account, the levying 
officer shall personally serve a copy of the writ of 
attachment and a notice of attachment on the financial 
institution with which the deposit account is maintained. 

(b) At the time of levy or promptly thereafter, the 
levying officer shall serve a copy of the writ of attachment 
and a notice of attachment on any third person in whose 
name the deposit account stands. 

(c) Subject to Section 488.465, during the time the 
attachment lien is in effect, the financial institution shall not 
honor a check or other order for the payment of money 
drawn against, and shall not pay a withdrawal from, the 
deposit account that would reduce the deposit account to 
an amount less than the amount attached. For the purposes 
of this subdivision, in determining the amount of the 
deposit account, the financial institution shall not include 
the amount of items deposited to the credit of the deposit 
account that are in the process of being collected. 

(d) During the time the attachment lien is in effect, the 
financial institution is not liable to any person for any of the 
following: 

(1) Performance of the duties of a garnishee under the 
attachment. 

(2) Nonpayment of a check or other order for the 
payment of money drawn or presented against the deposit 
account where the nonpayment is pursuant to the 
requirements of subdivision (c). 

(3) Refusal to pay a withdrawal from the deposit account 
where the refusal is pursuant to the requirements of 
subdivision (c). 

(e) When the amount attached pursuant to this section 
is paid to the levying officer, the attachment lien on the 
attached deposit account terminates. 

(I) For the purposes of this section and Section 488.465, 
neither of the following is a third person in whose name the 
deposit account stands: 

(1) A person who is only a person named as the 
beneficiary of a Totten trust account. 

(2) A person who is only a payee designated in a 
pay-on-death provision in an account pursuant to Section 
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852.5, 7604.5, 11203.5, 14854.5, or 18318.5 of the Financial 
Code or other similar provision. 

Comment. Subdivision (f) is added to Section 488.455 to 
make clear that no bond is required to levy on an account 
described in the subdivision. 

Code of Civil Procedure § 488.730 (technical 
amendment) . Release of attached property 

Comment. Subdivision (b) of Section 488.730 is amended to 
delete erroneous language. See Section 699.060 (b) (release from 
execution) . 

Code of Civil Procedure § 685.020 (amended). 
Commencement of interest 

SEC. 10. Section 685.020 of the Code of Civil Procedure 
is amended to read: 

685.020. (a) Except as provided in subdivision (b), 
interest commences to accrue on a money judgment on the 
date of entry of the judgment. 

(b) Unless the judgment otherwise provides, if a money 
judgment is payable in installments, interest commences to 
accrue as to each installment on the date the installment 
becomes due. 

Comment. Subdivision (a) of Section 685.020 continues the 
general rule as to the time postjudgment interest commences to 
run. See former Section 682.2, Section 1033; Dixon Mobile 
Homes, Inc. v. Walters, 48 Cal. App.3d 964, 122 Cal. Rptr. 202 
(1975). See also Sections 695.210 and 724.0l0 (amount to satisfy 
a judgment). 

Subdivision (b) codifies the rule concerning accrual of interest 
on support judgments payable in installments and extends the 
rule to other judgments payable in installments. See, e.g., 
Huellmantel v. Huellmantel, 124 Cal. 583, 589-90, 57 P. 582 (1899); 
In re Marriage of Hoffee, 60 Cal. App.3d 337,131 Cal. Rptr. 637 
(1976). The introductory clause of subdivision (b) also 
recognizes that in certain circumstances the court may have the 
authority to order that interest accrues from the date of entry of 
a judgment rendered in an amount certain but payable in 
installments. See Section 85 (municipal or justice court may fix 
terms and conditions of payment of money judgment), 117 
(small claims court may fix terms and conditions of payment). 

7-75793 
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Section 685.020 does not affect the rules that Q.etermine the 
extent to which prejudgment interest is to be included in a 
judgment. See Section 685.110. 

Code of Civil Procedure § 687.040 (technical amendment). 
Liability of levying officer 

Comment. Section 687.040 is amended to correct a 
cross-reference. 

Code of Civil Procedure § 695.020 (technical amendment) . 
Community property 

Comment. Subdivision (b) (1) is amended to correct a 
typographical error. 

Code of Civil Procedure § 699.080 (amended). Levy of 
execution by registered process server 

SEC. 13. Section 699.080 of the Code of Civil Procedure 
is amended to read: . 

699.080. (a) A registered process server may levy 
under a writ of execution on the following types of 
property: 

(1) Real property, pursuant to Section 700.015. 
(2) Growing crops, timber to be cut, or minerals or the 

like (including oil and gas) to be extracted ot accounts 
receivable resulting from the sale thereof at the wellhead 
or minehead, pursuant to Section 700.020. 

(3) Personal property in the custody of a levying officer, 
pursuant to Section 700.050. 

(4) Personal property used as a dwelling, pursuant to 
subdivision (a) of Section 700.080. 

(5) Deposit accounts, pursuant to Section 700.140 or 
700.160. 

(6) Property in a safe deposit box, pursuant to Section 
700.150 or 700.160. 

(7) Accounts receivable or general intangibles, pursuant 
to Section 700.170. 

(8) Final money judgments, pursuant to Section 700.190. 
(9) Interest of a judgment debtor in personal property in 

the estate of a decedent, pursuant to Section 700.200. 
(b) Before Jevying under the writ of execub'on, the 

registered process server shall file a copy of the writ with 
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the levying officer and pay the fee provided by Section 
26721 of the Government Code. 

tet- (c) If a registered process server levies on property 
pursuant to subdivision (a), the registered process server 
shall do all of the following: 

(1) Comply with the applicable levy, posting, and 
service provisions of Article 4 (commencing with Section 
700.010). 

(2) Deliver any undertaking required by Section 
700.160. 

(3) Request any third person served to give a garnishee's 
memorandum to the levying officer in compliance with 

. Section 701.030. 
~ (d) Within five days after levy under this section, all 

of the following shall be filed with the levying officer: 
(1) The writ of execution. 
(2) An affidavit of the registered process server stating 

the manner of levy performed. 
(3) Proof of service of the copy of the writ and notice of 

levy on other persons as required by Article 4 
(commencing with Section 700.010). 

( 4) Instructions in writing, as required by the provisions 
of Section 687.010. 
~ ~ l'eeeit>t ef (e) If the fee provided by Section 

26721 of the Government Code has been paid, the levying 
officer shall perform all other duties under the writ as if the 
levying officer had levied under the writ and shall return 
the writ to the court. 

ier (f) The fee for services of a registered process server 
under this section may, in the court's discretion, be allowed 
as a recoverable cost upon a motion pursuant to Section 
685.080. If allowed, the amount of the fee to be allowed is 
governed by Section 1032.8. 

Comment. Section 699.080 supersedes subdivisions (b) and 
(c) of former Section 687. This section expands and clarifies the 
role of the registered process server in levying on property 
pursuant to a writ of execution. See also Section 715.040 (service 
and posting of writ of possession of real property). 

Subdivision (a) of Section 699.080 specifies the methods of levy 
that may be performed by a registered process server. This 



2196 CREDITORS' REMEDIES 

authority is limited to cases where the levy does not involve the 
possibility of taking immediate possession of the property. 

Subdivision (c) makes clear that the registered process server 
is required to perform certain duties ancillary to the levy that 
would normally be performed by the levying officer at the time 
of levy or promptly thereafter. Subdivision (d) requires that the 
levying officer be provided with the information necessary to 
perform the remaining duties under the writ and to make a 
return on the writ. Subdivision (e) continues the substance of 
former Section 687 (c). Subdivision (f) makes it discretionary 
with the court whether a fee for a registered process server will 
be allowed as costs. Whether the registered process server was 
used as a convenience to the judgment creditor or because 
service would not have been made if a public employee were 
used is an element to be considered by the court in exercising its 
discretion. If the court decides to allow a fee, subdivision (f) 
incorporates the general standard for recovery of the costs of 
employing a registered process server. For a limitation on this 
provision, see Section 706.101 (e) (earnings withholding order). 

Subdivision (b) is a new provision requiring a registered 
process server to file a copy of the writ with the appropriate 
levying officer and pay the standard fee before attempting to 
levy. This requirement gives the levying officer an early 
opportunity to establish a file which facilitates handling 
exemption claims and third-party claims, garnishees' 
memorandums, and payments by garnishees or by the judgment 
debtor. 

Code of Civil Procedure § 700.140 (technical 
amendment) . Levy on deposit account 

SEC. 14. Section 700.140 of the Code of Civil Procedure 
is amended to read: 

700.140. (a) To levy upon a deposit account, the levying 
officer shall personally serve a copy of the writ of execution 
and a notice of levy on the financial institution with which 
the deposit account is maintained. 

(b) At the time of levy or promptly thereafter, the 
levying officer shall serve a copy of the writ of execution 
and a notice of levy on any third person in whose name the 
deposit account stands. Service shall be made personally or 
by mail. 
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(c) Subject to Section 700.160, during the time the 
execution lien is in effect, the financial institution shall not 
honor a check or other order for the payment of money 
drawn against, and shall not pay a withdrawal from, the 
deposit account that would reduce the deposit account to 
an amount less than the amount levied upon. For the 
purposes of this subdivision, in determining the amount of 
the deposit account, the financial institution shall not 
include the amount of items deposited to the credit of the 
deposit account that are in the process of being collected. 

(d) During the time the execution lien is in effect, the 
financial institution is not liable to any person for any of the 
following: 

(1) Performance of the duties of a garnishee under the 
levy. 

(2) Nonpayment of a check or other order for the 
payment of money drawn or presented against the deposit 
account where such nonpayment is pursuant to the 
requirements of subdivision (c). 

(3) Refusal to pay a withdrawal from the deposit account 
where such refusal is pursuant to the requirements of 
subdivision (c). 

(e) When the amount levied upon pursuant to this 
section is paid to the levying officer, the execution lien on 
the deposit account levied upon terminates. 

(f) For the purposes of this section and Section 7()().160, 
neither of the following is a third person in whose name the 
deposit account stands: 

(1) A person who is only a person named as the 
beneficiary of a Totten trust account. 

(2) A person who is only a payee designated in a 
pay-on-death provision in an account pursuant to Section 
852.5, 7604.5, 11203.5, 14854.5, or 18318.5 of the Financial 
Code or other similar provision. 

Comment. Subdivision (f) is added to Section 700.140 to 
make clear that no bond is required to levy on an account 
described in the subdivision. 
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Code of Civil Procedure § 715.040 (amended). Execution 
of writ of possession by registered process server 

SEC. 15. Section 715.040 of the Code of Civil Procedure 
is amended to read: 

715.040. (a) A registered process server may execute 
the writ of possession of real property as provided in 
subdivisions (a) and (b) of Section 715.020 if a proper writ 
of possession is delivered to the sheriff, marshal, or 
constable and that officer does not execute the writ as 
provided in subdivisions (a) and (b) of Section 715.020 
within three days (Saturday, Sunday, and legal holidays 
excluded) from the day the writ is delivered to that officer .. 
If the writ is not executed within such time, the Jevying 
officer shall upon request give the writ to the judgment 
creditor or to a registered process server designated by the 
judgment creditor. 

(b) Within five days after executing the writ under this 
section, all of the following shall be filed with the levying 
officer: 

(1) The writ of possession of real property. 
(2) An affidavit of the registered process server stating 

the manner in which the writ was executed. 
(3) Proof of service of the writ. 
( 4) Instructions in writing, as required by the provisions 

of Section 687.010. 
(c) ~ f'eeeitlt ef tfte fee l3f'erf'ieee By Seetieft ~ ef 

tfte Cevreftlftleftt ~ If the writ is executed by a 
registered process server, the levying officer shall perform 
all other duties under the writ and shall return the writ to 
the court. 

(d) The fee for services of a registered process server 
under this section may, in the court's discretion, be allowed 
as a recoverable cost upon a motion pursuant to Section 
685.080. If allowed, the amount of the fee to be allowed is 
governed by Section 1032.8. 

Comment. Subdivision (a) of Section 715.040 is amended to 
make clear that if the levying officer does not serve or post 
pursuant to the writ within the three days allowed, the writ is to 
be returned to the judgment creditor or registered process 
server so that the writ can be executed pursuant to this section. 
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Subdivision (C) is amended to avoid any implication that a 
second fee must be paid to the levying officer for the 
performance of remaining duties under the writ. The fee 
provided by Government Code Section 26733 is paid when the 
writ is delivered to the levying officer as required in subdivision 
(a) . 

Code of Civil Procedure § 726 (technical 
amendment). Foreclosure of mortgage or deed of 
trust 

SEC. 16. Section 726 of the Code of Civil Procedure is 
amended to read: 

726. (a) There can be but one form of action for the 
recovery of any debt; or the enforcement of any right 
secured by mortgage upon real property, which action 
must be in accordance with the provisions of this chapter. 
In Stteft the action the court may, by its judgment, direct the 
sale of the encumbered property (or so much thereef of the 
property as may be necessary), and the application of the 
proceeds of the sale to the payment of the costs of court, MHI 
the expenses of Hie levy and sale, and the amount due 
plaintiff, including, where the mortgage provides for the 
payment of attorney's fees, such sum for Stteft attorneys 
fees as the court shall find reasonable, not exceeding the 
amount named in the mortgage. 
~ eetIft ftlftf; ~ H8 jtldgmeftt, ep M ~ time eftep 

jtlEigu£ftt, ftPPeiflt ft e~si8ftep te sell Hie eftetllftBered 
~re~erty. * fBtIM refttJipe ef him 8ft tlfttiertekiftg itt 8ft 

8fBetiftt MeEl ~ Hie eetlft, wttft sttfIieieftt Stlfeties, te Be 
~~re ... ed ~ Hie jtldge, te Hie efJeet that Hie eelBlfliB8fter 
will: faith:.~ ~erferm Hie dttties ef ftis efftee aeeerEHng te 
~ Hefere efttePing tJtl8ft Hie Eliseft8fge ef ftis dttties Be 
fBtIM file Stteft tlftdertahiBg, Be ~~re-..ed, tegether wttft ftis 
eeth that he will: faith+t:tRy pefterm Hie dees ef ftis e8iee. 

(b) The decree for the foreclosure of a mortgage or deed 
of trust secured by real property or any interest therein 
shall declare the amount of the indebtedness or right so 
secured and, unless judgment for any deficiency there may 
be between the sale price and the amount due with costs 
is waived by the judgment creditor or a deficiency 
judgment is prohibited by Section 580b, shall determine the 
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personal liability of any defendant for the payment of the 
debt secured by Stieft the mortgage or deed of trust and 
shall name Stieft the defendants against whom a deficiency 
judgment may be ordered following the proceedings 
aef'eiftMt-ef' prescribed in this section. In the event of Stieft 
waiver, or if the prohibition of Section 580b is applicable, 
the decree shall so declare and there shall be no judgment 
for a deficiency. In the event that a deficiency is not waived 
. or prohibited and it is decreed that any defendant is 
personally liable for Stieft the debt, then upon application of 
the plaintiff filed at any time within three months of the 
date of the foreclosure sale and after a hearing thereon at 
which the court shall take evidence and at which hearing 
either party may present evidence as to the fair value of the 
property or the interest therein sold as of the date of sale, 
the court shall render a money judgment against Stieft the 
defendant or defendants for the amount by which the 
amount of the indebtedness with interest and costs of levy 
and sale and of action exceeds the fair value of the property 
or interest therein sold as of the date of sale ; pf'87liaea, 
a8'NeVef', -YtM itt. In no event shall the amount of Stti& the 
judgment, exclusive of interest from the date of sale and of 
costs exceed the difference between the amount for which 
the property was sold and the entire amount of the 
indebtedness secured by Stti& the mortgage or deed of trust. 
Notice of Stieft the hearing ffttIM shall be served upon all 
defendants who have appeared in the action and against 
whom a deficiency judgment is sought, or upon their 
attorneys of record, at least 15 days before the date set for 
Stieft the hearing. Upon application of any party made at 
least 10 days before the date set for Stieft the hearing the 
court shall, and upon its own motion the court at any time 
may, appoint one of the probate referees prOvided for by 
law to appraise the property or the interest therein sold as 
of the time of sale. Stieft The probate referee shall file ftts 
the appraisal with the clerk and the Sftffte sMIl Be appraisal 
is admissible in evidence. Stieft The probate referee shall 
take and subscribe an oath to be attached to the appraisal 
that Be the referee has truly, honestly and impartially 
appraised the property to the best of ftts the referee s 
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knowledge and ability. Any probate referee so appointed 
may be called and examined as a witness by any party or by 
the court itself. The court must fix the compensation, in an 
amount as determined by the court to be reasonable, but 
st:teIt the fees shall not exceed similar fees for similar 
services in the community where st:teIt the services are 
rendered, which may be taxed and allowed in like manner 
as other costs. 

(c) No person holding a conveyance from or under the 
mortgagor of the property mortgaged, or having a lien 
thereon, which conveyance or lien does not appear of 
record in the proper office at the time of the 
commencement of the action need be made a party to st:teIt 
the action, and the judgment therein rendered, and the 
proceedings therein had, are as conclusive against the ~ 
person holding st:teIt the unrecorded conveyance or lien as 
if he the person had been a party to the action. 
Notwithstanding Section 701.630, the sale of the 
encumbered property does not affect the interest of a 
person who holds a conveyance from or under the 
mortgagor of the property mortgagett or has a lien thereon, 
if the conveyance or lien appears of record in the proper 
office at the time of the commencement of the action and 
the person holding the recorded conveyance or lien is not 
made a party to the action, , 

It ~ eetffi ~f)eiftt ft eeftuftissiefter fe1' the sttIe at ~ 
f)ref)erty, he fftttM sea # itt ~ fftftftfter f)rel~aea ~ Ittw feto 
~ sttIe at like f)ref)ert,' ~ ~ SHeriff ttf)eft e1feetltieft; ftftEI 
~ f)revisiefts at CH~ter I (eefftfftefteiftg witft Seetieft 
68l-h ~ 9; Pftft Q; at HHs eefte tH'e Hereey fftttEle af)f)Heaele 
ffi sttIe fftaae ~ st:teIt eefftfftissiefter, ftftEI the f)e'liers tftereift 
giveft ftftEI ~ atlties tHereitt ifftf)esea eft sHeflffs tH'e 

e1fteftaea ffi st:teIt eefftfftissiefter. 
1ft ttIl ettses Heretefere, fteW ~ Hereafter f)eftaittg itt ~ 

eetlrts at HHs stttte; itt ~ e'l'eftt at the aeatH, aeseftee frefft 
~ stttte; etfter Elisaeility et' Elisqtlalifieatieft at ~ 
eefftfftissiefter ~f)eifttea ffi sea eftetlffteerea f)ref)erty 
tlftaer ~ feregeiftg f)revisiefts at HHs seetieft, ~ eetffi 
ffttty; t1f*Ht ~ H~f)eftmg at eitHer ~ aeatH, aeseftee floem 
~ stttte; etfter aisttbility ~ aisqtlalifieatieft at ~ 
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eeffifBissiefter appeint tlft eHser ~ petieI'm -the aaties ef 
Stteft eemmissiefter viftieh Me -tfteH ~ ~ petieFfftea ift Stteft 
aetieft. ~ eHser sa appeifttea shall giYe -the 1:lftaertakiftg, 
tlftft fttke -the eatft hereifteefere pre¥iaea ~ ~ giYeH tlftft 
takeft By 8: eeHHftissiefter, eefere eftteriftg t:ip8ft -the 
ftiseh8:Fge . ef his eaties, tlftft shall thereafteF perferm a:II 
eaties ~ tlftperfermea By -the eefftlftissiefter vihem Be is 
8:lJI'eifttea ~ saeeeea, wttft like effeet 8:9 if stteft aaties ft8:a 
8eeft I'erfel'fftea By -the eeffilftissiefter. 

(d) If the land mortgaged consists of a single parcel, or 
two or more contiguous parcels, situated in two or more 
counties, the court may, in its judgment, direct the whole 
thereof to be sold in one of stteft the counties By -the sheriff, 
eetnmissiefter er eliseI', 8:9 -the e8:ge Ht8:f~, and upon such 
proceedings, and with like effect, as if the whole of the 
property were situated in that county. 

(e) If a deficiency judgment is waived or prohibitecL tIe 
property shall be sold as provided in Section 716.020. If a 
deficiency judgment is not waived or prohibitecL the 
property shall be sold subject to the right of redemption as 
provided in Sections 729.010 to 729.090, inclusive. 

Comment. The provisions of Section 726 relating to 
commissioners appointed to sell real property under a judgment 
of foreclosure are repealed. Pursuant to Section 712.060 a 
receiver may be appointed to sell the property under the 
direction of the court. See also Sections 567 ( oath and 
undertaking of receiver), 568 (powers of receiver), 568.5 (sales 
by receiver), 708.620 (appointment of receiver). The provisions 
concerning the qualification and duties of receivers and 
commissioners were essentially the same under former law. 
Consequently, special commissioners have been eliminated in 
favor of the uniform provisions concerning receivers. The 
provis~C;)lls of Section 726 concerning elisors are unnecessary. See, 
e.g., Section 262.8. 

A provision for the application of proceeds to satisfy the costs 
of levy is added to Section 726(a) because Section 716.010 
requires levy under a writ of sale if the judgment is enforced by 
a levying officer. 

Subdivision (c) codifies the rule in Carpentier v. Brenham, 40 
Cal. 221, 235 (1870), to the effect that the interest of a junior 
lienholder of record is not affected by the foreclosure of a senior 
lien if the junior lienholder is not joined. 
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Subdivision .(e) specifies the manner of sale depending upon 
whether the property is to be sold subject to the right of 
redemption. 

See Chapter 1 (commencing with Section 712.010) and 
Chapter 4 (commencing with Section 716.0l0) of Division 3 of 
Title 9 for provisions governing the enforcement of judgments 
for sale of real property. 

Financial Code § 864 (technical amendment) . Bank 
setoff 

Comment. Subdivision (c) of Section 864 is amended to 
include cross-references to additional exemptions provided in 
the Enforcement of Judgments Law. 

Financial Code § 7609.5 (technical amendment). Savings 
and loan association setoff 

Comment. Subdivision (c) of Section 7609.5 is amended to 
include cross-references to additional exemptions provided in 
the Enforcement of Judgments Law. 

Government Code § 7170 (amended). State tax liens 
Comment. The second sentence is added to subdivision (a) 

of Section 7170 to make clear that the recording of a homestead 
declaration has no effect on the attachment of a state tax lien. See 
also Code Civ. Proc. §§ 688.030 (exemptions from enforcement 
of tax), 704.850 (satisfaction of liens upon execution sale of 
homestead) . 

Government Code § 26820.4 (technical amendment). Fee 
for filing first paper 

Comment. Section 26820.4 is amended to correct a 
cross-reference. 

Government Code § 72055 (technical amendment). Fee 
for filing first paper 

Comment. Section 72055 is amended to correct' a 
cross-reference. 
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Probate Code § 2407 (technical amendment). Application 
of chapter to community and homestead property 

SEC 22. Section 2407 of the Probate Code is amended to 
read: 

2407. This chapter applies to property owned by 
husband and wife as community property ; eP ewaea e,. 
ftaSBMla ttae wife eP OitflOF ef Mtem whieft is saBjoet ~ ft 

ftemostoaa, only to the extent authorized by Part 6 
(commencing with Section 3(00). 

Comment. Section 2407 is amended to reflect the elimination 
of the collateral effects of a homestead declaration. See Code Civ. 
Proc. § 704.940 and the Comment thereto. 

Unemployment Insurance Code § 1342 (technical 
amendment) . Exemption of benefits 

Comment. Section 1342 is amended to delete unnecessary 
language. See Code Civ. Proc. §§ 487.020 (exemptions from 
attachment), 704.120 (exemption of unemployment benefits and 
contributions). See also Code Civ. Proc. § 703.070 (certain 
property not subject to satisfaction of judgment for child support 
unless otherwise provided); Welf. & Inst. Code § 11350.5 
(withholding of unemployment compensation to pay child 
support judgment). 
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RECOMMENDATION 

relating to 

DISMISSAL FOR LACK OF PROSECUTION 

Introduction 
Code of Civil Procedure Sections 581a and 583 provide for 

dismissal of civil actions for lack of diligent prosecution. l 

The major effect of these statutes is that: 
(1) If the plaintiff fails to serve and return summons 

within three years after filing the complaint, the acti.:>n 
must be dismissed.2 

(2) If the plaintiff fails to take a default judgment within 
three years after summons is served or the defendant makes 
a general appearance, the action must be dismissed.3 

(3) If the plaintiff fails to bring the action to trial within 
five years after filing the complaint, the action must be 
dismissed.4 

(4) If the plaintiff fails to bring the action to trial within 
three years after a new trial or retrial is granted, the action 
must be dismissed.5 

(5) If the plaintiff fails to bring the action to trial within 
two years after filing the complaint, the action may be 
dismissed in the court's discretion.6 

The statutes requiring dismissal for lack of diligent 
prosecution enforce the requirement that the plaintiff 
move the suit expeditiously to trial. In essence, these 
statutes are similar to statutes of limitation, only they 
operate during the period after the plaintiff files the 
complaint rather than before the plaintiff files the 
I In addition, Rule 203.5 of the California Rules of Court prescribes the Superior Court 

procedure for obtaining dismissal pursuant to Code of Civil Procedure Section 
583(a). 

2 Code Civ. Proc. § 581a(a). 
3 Code Civ. Proc. § 581a(c). 
4 Code Civ. Proc. § 583(b). 
5 Code Civ. Proc. § 583(c)-(d). 
6 Code Civ. Proc. § 583(a). 

(2209) 
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complaint.7 They promote the trial of the case before 
evidence is lost or destroyed and before witnesses become 
unavailable or their memories dim. They protect the 
defendant against being subjected to the annoyance of an 
unmeritorious action that remains undecided for an 
indefinite period of time. They also are a means by which 
the courts can clean out the backlog of cases on crowded 
calendars. 8 

The policy of the dismissal statutes conflicts with another 
strong public policy-that which seeks to dispose of 
litigation on the merits rather than on procedural grounds.9 

As a result of this conflict the courts have developed 
numerous limitations on and exceptions to the dismissal 
statutes. lO The statutes do not accurately state the 
exceptions, excuses, and existence of court discretion. The 
interrelation of the statutes is confusing.ll The state of the 
law is generally unsatisfactory, requiring frequent appellate 
decisions for clarification.12 The Law Revision Commission 
recommends that the dismissal for lack of prosecution 
provisions be revised in the manner described below. 

Policy of Statute 
Over the years the attitude of the courts and the 

Legislature toward dismissal for lack of prosecution has 
varied. From around 1900 until the 1920's the dismissal 
statutes were strictly enforced. Between the 1920's and the 
1960's there was a process of liberalization of the statutes to 

1 See, e.g., Crown Coach Corp. v. Superior Court, 8 Cal.3d 540, 546, 503 P.2d 347, lOS Cal. 
Rptr.339 (1972); Dunsmuir Masonic Temple v. Superior Court, 12 Cal. App.3d 17, 
22,90 Cal. Rptr. 405 (1970). 

8 See, e.g., Ippolito v. Municipal Court, (;j[ Cal. App.3d 682, 136 Cal. Rptr. 795 (1977). 
9 See, e.g., Denham v. Superior Court, 2 Cal.3d 557, 468 P.2d 193,86 Cal. Rptr. 65 (1970). 
10 See, e.g., discussion in Annual Report, 14 Cal. L. ReVision Comm'n Reports 1,23-24 

(1978); 2 California Civil Procedure Before Trial § 31.2 (Cal. Cont. Ed. Bar 1978). 
11 For example, there appears to be an inconsistency between the provisions of Section 

581a for the mandatory dismissal of an action if the summons is not served and 
returned within three years after commencement of an action and those of Section 
583 (a) providing for the dismissal of an action, in the discretion of the court, if it is 
not brought to trial within two years. This inconsistency has been raised in a number 
of appellate cases. See, e.g., Black Bros. Co. v. Superior Court, 265 Cal. App.2d 501, 
71 Cal. Rptr. 344 (1968). 

12 Since the two dismissal statutes were first enacted around the tum of the century there 
has been continuous appellate litigation interpreting, clarifying, and rewriting the 
statutes-hundreds of cases, the notation of which requires more than 100 pages in 
the annotated codes. 
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create exceptions and excuses. Beginning in the late 1960's 
the courts were strict in requiring dismissal.13 In 1969 an 
effort was made in the Legislature to curb discretionary 
court dismissals, but ended in authority for the Judicial 
Council to provide a procedure for dismissal. If In 1970 the 
courts brought an abrupt halt to strict construction of 
dismissal statutes and began an era of liberal allowance of 
excuses that continues to this day.15 The current judicial 
attitude has been stated by the Supreme Court:16 "Although 
a defendant is entitled to the weight of the policy 
underlying the dismissal statute, which seems to prevent 
unreasonable delays in litigation, the policy is less powerful 
than that which seeks to dispose of litigation on the merits 
rather than on procedural grounds." 

Fluctuations in basic procedural policy are undesirable. 
Every policy shift generates additional litigation to establish 
the bounds of the law. The policy of the state towards 
dismissal for lack of prosecution should be fixed and 
codified, and the dismissal statutes should be construed 
consistently with this policy. The Law Revision Commission 
believes that the current preference for trial on the merits 
over dismissal on procedural grounds is sound and should 
be preserved by statute. The proposed legislation contains 
a statement of this basic public policy. 

Dismissal for Failure to Make Service 
Section 581a(a) requires that summons be served "and 

return made" within three years after the action is 
commenced. The requirement that a return be made 
within the statutory period is taken literally, even though 
there may be no question that service has been made.17 The 

13 See Breckenridge v. Mason, 256 Cal. App.2d 121,64 Cal. Rptr. 201 (1967), and the line 
of cases following it. 

14 See Comment, The Demise (Hopefully) of an Abuse: The Sanction of Dismissal, 7 Cal. 
W.L. Rev. 438, 455-56 (1971). 

15 See Denham v. Superior Court, 2 Cal.3d 557, 468 P.2d 193, 86 Cal. Rptr. 65 (1970); 
Hocharian v. Superior Court, 28 Cal.3a 714, 621 P.2d 829, 170 Cal. Rptr. 790 (1981). 

16 /d, 2 Cal.3d at 566. See also Hocharian v. Superior Court, 28 Cal.3d 714, 621 P.2d 829, 
170 Cal. Rptr. 790 (1981). 

17 See, e.g., Kaiser Found. Hosp. v. Superior Court, 49 Cal. App.3d 523, 122 Cal. Rptr. 432 
(1975); Bernstein v. Superior Court, 2 Cal. App.3d 700, 82 Cal. Rptr. 775 (1969); 
Beckwith v. Los Angeles County, 132 Cal. App.2d 377, 282 P.2d frl (1955). See also 
Highlands Inn, Inc. v. Curries, 276 Cal. App.2d 694, 81 Cal. Rptr. 273 (1969) (risk of 
loss in mail on plaintiff). 
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purpose of the service requirement is to assure the 
defendant prompt notice of the action; for this purpose the 
requirement that summons be returned is unnecessary. IS 

The return requirement is merely a technicality in the law 
that may defeat a legitimate action in which service is 
accomplished promptly. The proposed law eliminates the 
return requirement.19 

A major problem with the three-year service 
requirement is that unless discovery is completed and all 
potential defendants identified within that time, it is not 
possible to serve newly-discovered defendants.20 Recent 
legislation, however, provides that failure to discover 
relevant facts or evidence does not excuse compliance with 
the three-year service requirement.21 The economics of 
litigation and the realities of the five-year trial date in many 
courts dictate that discovery and trial preparation may not 
reasonably be expected to occur in many cases until well 
past the three-year cut-Off.22 For this reason the proposed 
law preserves the rule that failure of discovery is not an 
excuse, but requires that service of summons be made 
within four, rather than three, years after commencement 
of the action. 

Although the service requirement is mandatory, until 
recently it has not been clear whether the requirement is 
jurisdictional. The Supreme Court made clear in 1981 that 
the requirement is not jurisdictional;23 1982 legislation 

18 Nor does the return requirement appear to shift the burden of proof of service. 
Whether service was in fact made within the three-year period is a question of proof. 
The return of summons does not help materially in this respect. 

19 The general requirement of return of summons or other proof of service for entry of 
default judgment is not affected. See Code Civ. Proc. t§ 417.30,585-587. 

11:1 Cl, Hocharian v. Superior Court, 28 Cal.3d 714, 720-21, 621 P.2d 829, 170 Cal. Rptr. 790 
(1981) ("As every litigator knows, the prosecution or defense of a lawsuit involves 
the difficult problem of balancing the effectiveness of any given tactic or procedure 
against its cost in terms of time and expense. Even the attorney who utilizes every 
reasonable and cost-effective discovery procedure must acknowledge the possibility 
that he or she will fail to discover the identity of a potential defendant within the 
statutory three-year period."). 

21 Code Civ. Proc. § 581a(f) (2), as enacted by 1982 Cal. Stats. ch. 600. 
22 This is particularly true in personal injury cases, which are frequently involved in 

disputes over dismissal for lack of prosecution. The precise extent of the injuries and 
amount of damages may not be possible to ascertain in such cases for several years. 
As a result the parties may delay discovery and other trial activities in anticipation 
of a possible settlement. 

Z3 Hocharian v. Superior Court, 28 Cal.3d 714, 721 n.3, 621 P.2d 829, 170 Cal. Rptr. 790 
(1981). 
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declares that it is.24 The 1982 legislative declaration is 
contrary to the general principle that mandatory 
procedural rules are not jurisdictional.2.5 Failure to comply 
with the service requirement should subject the case to 
dismissal, and an erroneous ruling by the court or the failure 
of the court or a party to raise the issue should be 
reviewable on appeal. But such a failure or omission should 
not deprive the court of jurisdiction so as to render any 
judgment void and subject to collateral attack. The 
proposed law makes clear the service requirement is 
mandatory but not jurisdictional.26 

Dismissal for Failure to Bring to Trial 
Although Code of Civil Procedure Section 583 is clear 

that an action must be brought to trial within five years 
after it is commenced, it is unclear what acts amount to 
being "brought to trial" for purposes of the statute. The 
cases have held, for example, that impaneling a jury or 
swearing the first witness is sufficient to satisfy the 
requirement that the action be brought to trial.27 A practice 
has developed that when the five-year period is about to 
expire an action is "brought to trial" and then immediately 
continued until a convenient trial date. Such a practice may 
be a practical necessity in congested trial courts. In 
recognition of this practice the statute that defines when an 
action is brought to trial should prescribe a procedure that 
does not consume judicial resources or the resources of the 
parties. 

The proposed law adopts the rule that an action is 
brought to trial when it is actually called for trial in the trial 
court and the plaintiff signifies readiness to proceed. This 
provides a clear statutory statement of the time the action 
is brought to trial that is non-resource consuming. The 
statutory statement is not exclusive, however, and does not 
affect other acts by which an action is in fact brought to 
trial.28 

1M Code Civ. Proc. § 581a(f) , as enacted by 1982 Cal. Stats. ch. 600. 
lIS See, e.g., 1 B. Witkin, California Procedure Jurisdiction §§ 3, 180, 184 (2d ed. 1970). 
16 The same rule also applies to the bringing to trial requirements. 
II See, e.g., Hartman v. Santamarina, 30 Cal.3d 762, 639 P.2d 979,180 Cal. Rptr. 337 (1982). 
lIB See, e.g., 4 B. Witkin, California Procedure Proceedings Without Trial §§ 101 

(judgment on demurer) and 102 (summary judgment) (2d ed. 1971). 
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Dismissal for Failure to Enter Default 
One of the lesser-known dismissal provisions requires 

dismissal of an action if the plaintiff fails to have default 
judgment entered within three years after either service 
has been made or the defendant has made a general 
appearance; the time may be extended by written 
stipulation of the parties that is filed with the court.29 The 
decisional law under this provision is uncertain. Among the 
numerous exceptions to the strict operation of the statute 
developed by the courts are that entry of a response before 
dismissal makes dismissal improper,30 that the provision 
does not apply where the default is that of a co-defendant 
and another defendant has answered and the case is 
progressing,3} that a stipulation excuses compliance even if 
unfiled,32 and that a judgment entered after the three-year 
period may not be set aside on collateral attack.33 

In addition to the limited scope of the dismissal provision 
created by the case law exceptions, the manner in which 
the statute operates is confusing. It has been held, for 
example, that entry of a "default" (as opposed to a default 
judgment) is not sufficient compliance with the statute to 
avoid dismissal,34 and that a bankruptcy injunction 
preventing the plaintiff from proceeding against the 
defendant is not necessarily sufficient to excuse the 
plaintiffs compliance with the default requirement.35 

The dismissal provision for failure to obtain a default is 
not well understood and is unduly inflexible, nor does it 
appear to be supported by compelling reasons of orderly 
judicial administration. There may be practical reasons why 
the plaintiff does not take a default judgment within three 
years.36 The dismissal provision should be repealed in the 

29 Code Civ. Proc. ~ 581a(c). 
30 Mustalo v. Mustalo, 37 Cal. App.3d 580, 112 Cal. Rptr. 594 (1974). 
31 AMF Pinspotters, Inc. v. Peek, 6 Cal. App.3d 443, 86 Cal. Rptr. 46 (1970). 
32 General Ins. Co. v. Superior Court, 15 Cal.3d 449, 541 P.2d 289,124 Cal. Rptr.745 (1975). 
33 Phillips v. Trusheim, 25 Cal.2d 913,156 P.2d 25 (1945). 
34 Jacks v. Lewis, 61 Cal. App.2d 148, 142 P.2d 358 (1943). 
33 Mathews Cadillac, Inc. v. Phoenix of Hartford Ins. Co., 90 Cal. App.3d 393,153 Cal. Rptr. 

267 (1979). 
36 Where lesser defendants are involved and the main parties engage in extended 

litigation before reaching the trial stage, it is often economical to give an ·'open" 
stipulation of time to plead to lesser defendants, thereby saving counsel fees. Again, 
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interest of simplifying procedural law. The problem of a 
plaintiff who unjustifiably withholds entry of default 
judgment to prolong a claim against a defaulting defendant 
is adequately dealt with by the general provisions 
governing dismissal for delay in prosecution. 

Discretionary Dismissal 
Under existing law, an action may be dismissed for want 

of prosecution in the discretion of the court if the action has 
not been brought to trial within two years after it is 
commenced.37 This period is unrealistically short in view of 
contemporary pleading, discovery, and other pretrial 
procedures and court calendars. As a practical matter, a 
motion to dismiss for failure to bring to trial made two years 
after the action is commenced has little likelihood of success 
under the policy of the state to prefer trial on the merits.38 

The proposed law changes the dismissal period for failure 
to bring to trial to a more realistic period of three years after 
the action is commenced. 

The discretionary dismissal provision does not by its 
terms apply to delay in bringing the action to a new trial or 
retrial following a court order or a remand from an 
appellate court. In cases of undue delay in bringing the 
action to a new trial or retrial the courts have relied on their 
inherent powers to dismiss.39 The proposed law adopts the 
rule that an action may be dismissed for want of prosecution 
in the discretion of the court if the action has not been 
brought to a new trial or retrial within two years after it is 
ordered. This will make reliance on inherent powers 
unnecessary and will make clear the time, procedure, and 
grounds for dismissal. 

The two-year discretionary dismissal period for failure to 
bring to trial has been construed to apply as well to failure 

arrangements are sometimes made that a defendant need not plead pending 
performance of conditions that will result in dismissal of the action by a 
plaintiff-creditor. See, e.g., Memer Lumber Co. v. Silvey 29 Cal. App.2d 426, 84 P.2d 
1062 (1938). 

37 Code Civ. Proc. ~ 583(a). 
38 See discussion under "Policy of Statute," above. 
39 See, e.g., Blue Chip Enterprises, Inc. v. Brentwood Say. & Loan Ass'n, 71 Cal. App.3d 

706, 139 Cal. Rptr. 651 (1977). 
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to serve and return summons.to The proposed law clarifies 
and codifies this rule. 

By court rule, the court on a motion for discretionary 
dismissal may consider the possibility. of imposing 
conditions on trial or dismissal of the action.41 The proposed 
law codifies this rule. 

Clarification and Codification of Case Law 
The dismissal for lack of prosecution statutes fail to 

accurately reflect the current state of the law. Since the 
California statutes were enacted around 1900 there have 
been hundreds of appellate cases interpreting, clarifying, 
and rewriting the statutes.42 The cases have developed 
exceptions to the rules requiring dismissal and have added 
court discretion in many cases where it appears that the 
delay is excusable.43 The statutes should accurately state the 
law. The proposed law codifies the significant case law rules 
governing dismissal for lack of prosecution in the manner 
described below. 

General appearance. The requirement that process be 
served within the statutory period does not apply if the 
<Jefendant makes a general appearance in the action.44 The 
general appearance exception has been broadly construed 
and is not limited to documents filed in an action that are 
commonly regarded as a general appearance. Thus, for 
example, an open stipulation between the parties 
extending the defendant's time to answer or otherwise 
respond to the complaint is a general appearance for 
purposes of the exception to the service and return 
requirement. 45 A defendant may make a general 
appearance for purposes of the dismissal statute by any act 
outside the record that shows an intent to submit to the 

.. See, e.g., Black Bros. Co. v. Superior Court, 265 Cal. App.2d 501, 71 Cal. Rptr. 344 (1968) 
(disapproved on other grounds in Denham v. Superior Court, 2 Cal.3<l557, 468 P.2d 
193, 86 Cal. Rptr. 65 (1970)). 

41 Rule 203.5. See discussion in Lopez v. Larson, 91 Cal. App.3d 383, 153 Cal. Rptr. 912 
(1979). 

• See discussion under "Introduction," above. 
411 See discussion at 14 Cal. L. Revision Comm'n Reports 23-24 (1978). 
44 Code Civ. Proc. § 581a(a)·(b). 
4Ii See, e.g., Knapp v. Superior Court, 79 Cal. App.3d 799,145 Cal. Rptr. 154 (1978). 
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general jurisdiction of the court. 46 The proposed law makes 
clear that the service requirement is excused if the 
defendant enters into a stipulation or otherwise makes a 
general appearance in the action. 

The statute also specifies that among the acts of the 
defendant that do not constitute a general appearance for 
purposes of excusing service is a motion to dismiss for 
failure to timely serve and return summons.47 The proposed 
law makes clear that joining a motion to dismiss with' a 
motion to quash service or a motion to set aside a default 
judgment does not transform the motion into a general 
appearance.48 

Stipulation extending time. The time within which 
service must be made, and the time within which an action 
must be brought to trial, may be extended by written 
stipulation of the parties filed with the court.49 The 
requirement that the stipulation be filed is unduly 
restrictive;50 parties in the ordinary course of conduct of 
civil litigation rely on unfiled open stipulations extending 
time. 51 The proposed law permits an extension of time upon 
presentation to the court of an unfiled written stipulation; 
this recognizes that the manner and timing of presenting a 
written stipulation may vary. 

Section 583 permits an extension upon written stipulation 
of the parties of the three-year period within which an 
action must be again brought to trial following the trial 
court's granting of a new trial or a retrial.52 However, no 
provision is made for extension by written stipulation of the 
three-year period within which a new trial must again be 
brought to trial following an appeal. 53 This difference in 

411 See, e.g., General Ins. Co. v. Superior Court, 15 Cal.3d 449, 541 P.2d 289, 124 Cal. Rptr 
745 (1!175). . 

G Code Civ. Proc. t 581a(e). 
411 See, e.g., Dresser v. Superior Court, 231 Cal. App.2d 68, 41 Cal. Rptr. 473 (1964) (motion 

to quash and dismiss); Pease v. City of San Diego, 93 Cal. App.2d 706, 009 P.2d 843 
(1949) (motion to set aside default judgment and dismiss). 

411 Code Civ. Proc. tt 581a(a)-(c) and 583(b)-(d). 
III See, e.g., Woley v. Turkus, 51 Cal.2d 402, 334 P.2d 12 (1958) (oral stipulation made in . 

open court and shown by minute order acts as written and filed stipulation). 
51 See, e.g., Obgerfell v. Obgerfell, 134 Cal. App.2d 541, 286 P.2d 462 (1955) (exchange 

of letters) . 
511 Code Civ. Proc. t 583(c)-(d). 
53 See, e.g., Neustadt v. Skemswell,99 Cal. App.2d 293, 221 P.2d 694 (1950). 
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. treatment is unwarranted and is apparently due to an 
oversight in drafting. The proposed law makes clear that 
the three-year period for a new trial following an appeal 
may be extended by written stipulation. 

Waiver and estoppel In some situations the defendant 
may be found to have waived the protection of the dismissal 
statutes or to be estopped by conduct from claiming the 
protection of the statutes. A waiver or estoppel may occur, 
for example, where the defendant has entered into a 
stipulation,54 has failed to assert the statute,M or has acted in 
a manner that misleads the plaintiff.36 The existence of the 
excuses of waiver and estoppel is not generally reflected in 
the dismissal statutes.57 The proposed law makes clear that 
the rules of waiver and estoppel are applicable. 

Excuse where prosecution impossible, impracticable, or 
futile. In addition to the excuses expressly provided by 
statute from compliance with the timely prosecution 
requirements, the cases have found implied excuses where 
timely prosecution was impossible, impracticable, or 
futile.58 Examples of situations where this excuse may be 
applicable include delay caused by clogged trial calendars, 
delay due to litigation or appeal of related matters, and 
delay caused by complications involving multiple parties.59 

Recently enacted legislation codifies the impossibility, 
impracticability, or futili~ excuse as it applies to the 
three-year service statute. The proposed law extends the 
codification to the five-year bringing to trial statute and also 
recognizes the express excuses of delay caused by a stay or 
injunction of proceedings and by litigation over the validity 
of service. Under the proposed law the excuse of 

114 See, e.g., Knapp v. Superior Court, 79 Cal. App.3d 799,145 Cal. Rptr. 154 (1978). 

III See, e.g., Southern Pac. v. Seaboard Mills, <Jffl Cal. App.2<l97, 24 Cal. Rptr. 236 (1962). 
III See, e.g., Tresway Aero, Inc. v. Superior Court, 5 Cal.3d 431, 4tf1 P.2<l 1211,96 Cal. Rptr. 

571 (1971). 
Sf But see Code Civ. Proc. § 581a(f) (1), as enacted 1982 Cal. Stats. ch. 600. 
III See, e.g., Wyoming Pac. Oil v. Preston, 50 Cal.2<l 736, 329 P.2<l 489 (1958) (Section 

581a); Crown Coach Corp. v. Superior Court,8 Cal.3d 540, 503 P.2<l 1347, lOS Cal. 
Rptr.339 (1972); Hocharian v. Superior Court,28 Cal.3d 714,621 P.2<l829, 170 Cal. 
Rptr. 790 (1981). 

IlII See, e.g., cases cited in 2 California Civil Procedure Before Trial § 31.25 (Cal. Cont. Ed. 
Bar 1978). 

IQ Code Civ. Proc. § 581a(f) (2), as enacted 1982 Cal. Stats. ch. 600. 
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impossibility, impracticability, or futility, must be strictly 
construed as applied to the service requirement and is 
applicable only to causes beyond the plaintiff's control. The 
excuse must be liberally construed as applied to the 
bringing to trial requirement. This disparity is in 
recognition of the fact that service is ordinarily within the 
plaintiffs control (particularly if the statutory limit is 
increased from three to four years) whereas bringing a case 
to trial frequently may be hindered by causes beyond the 
plaintiffs control. 

Tolling of statute during period of excuse. Under 
existing law the time during which an action must be 
brought to trial may be tolled during periods when it would 
have been impossible, impracticable, or futile to bring the 
action to trial. However, if the impossibility, 
impracticability, or futility ended sufficiently early in the 
statutory period so that the plaintiff still had a "reasonable 
time" to get the case to trial, the tolling rule doesn't apply.61 
The proposed law changes this rule so that the statute tolls 
regardless when during the statutory period the excuse 
occurs. This is consistent with the treatment given other 
statutory excuses;62 it increases certainty and minimizes the 
need for a judicial hearing to ascertain whether or not the 
statutory period has run. 

Application to individual parties and causes of 
action. The existing statutes refer to dismissal of an action 
for delay in prosecution without distinguishing among 
parties or causes of action. In some cases it is necessary to 
dismiss an action as to some but not all parties, or to dismiss 
some but not all causes of action.53 The proposed law is 
drafted to make clear this flexibility. 

61 See, e.g., State of California v. Superior Court, 98 Cal. App.3d 643, 159 Cal. Rptr. 650 
(1!179); Brown v. Superior Court, 62 Cal. App.3d 1!17, 132 Cal. Rptr. 916 (1!176). 

81 See Code Civ. Proc. §§ 581a (d) (time during which defendant not amenable to process 
of court not included in computing period); 583(f) (time during which defendant 
not amenable to process and time during which jurisdiction of court suspended not 
included in computing period). 

113 See, e.g., Innovest, Inc. v. Bruckner, 122 Cal. App.3d 594,176 Cal. Rptr. 90 (1981); 
Watson v. Superior Court, 24 Cal. App.3d 53, 100 Cal. Rptr. 684 (1!172) ;}.A. Thompson 
& Sons, Inc. v. Superior Court, 215 Cal. App.2d 719, 30 Cal. Rptr. 471 (1963); Fisher 
v. Superior Court, 157 Cal. App.2d 126,320 P.2d 894 (1958). 
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Special proceedings. By their terms, the statutes 
governing delay in prosecution apply to "actions." 
Nonetheless, the statutes have been applied in special 
proceedings.64 The proposed law states expressly that the 
statutes apply to a special proceeding where incorporated 
by reference.55 In addition, the proposed law makes clear 
that the statutes may be applied by the court where 
appropriate in special proceedings if not inconsistent with 
the character of the special proceeding.66 

The Commission's recommendation would be 
effectuated by enactment of the following measure: 

An act to amend Section 581 of, to add Chapter 1.5 
(commencing with Section 583.110) to Title 8 of Part 2 of, 
and to repeal Sections 581a and 583 of, the Code of Civil 
Procedure, relating to civil actions. 

The peopJe of the State of California do enact as follows: 

SECfION 1. Section 581 of the Code of Civil Procedure 
is amended to read: 

581. An action may be dismissed in the following cases: 
-I:: (a) By plaintiff, by written request to the clerk, filed 

with the papers in case, or by oral or written request to the 
judge where there is no clerk, at any time before the actual 
commencement of trial, upon payment of the costs of the 
clerk or judg~ pl'eYieee, +ftM. This subdivision does not 
appJy if affirmative relief has ~ been sought by the 
cross-complaint of the defendant ; ftflft pl'e, .. ieee farther 
+ftM or if there is ft8 a motion pending for an order 
transferring the action to another court under the 
provisions of Section 396b. If a provisional remedy has been 

6t See, e.g., Big Bear Mun. Water Dist. v. Superior Court, 269 Cal. App.2d 919, 75 Cal. Rptr. 
580 (1969) (eminent domain). 

65 See, e.g., Code Civ. Proc. ~ 1230.040 (rules of practice in civil actions applicable in 
eminent domain); Rule 1233, Cal. Rules of Court (delay in prosecution statutes 
applicable in family law proceedings). 

66 See, e.g., 4 B. Witkin, California Procedure .Proceedings Without Trial ~ 80 (2d ed. 
1971). 
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allowed, the undertaking shall upon stteft dismissal be 
delivered by the clerk or judge to the defendant who may 
ItttYe 1M tleBeR enforce the liability thereon. A trial shall be 
deemed to be actually commenced at the beginning of the 
opening statement of the plaintiff or his counsel, and if 
there sft&lI. Be is no opening statement, then at the time of 
the administering of the oath or affirmation to the first 
witness, or the introduction of any evidence. 
~ (b) By either party, upon the written consent of the 

other. No dismissal mentioned in subdivisions +tlft6gef~ 
seeBeR (a) and (b) shall be granted unless exceptupon the 
written consent of the attorney of record of the party or 
parties applying therefor, or if stteft consent is not obtained, 
upon order of the court after notice to stteft the attorney. 
~ (c) By the court, when either party fails to appear on 

the trial and the other party appears and asks for the 
dismissal, or when a demurrer is sustained without leave to 
amend, or when, after a demurrer to the complaint has 
been sustained with leave to amend, the plaintiff fails to 
amend it within the time allowed by the court, and either 
party moves for stteft dismissal. 
~ (d) By the court, with prejudice to the cause, when 

upon the trial and before the final submission of the case, 
the plaintiff abandons it. 
~ (e) The provisions of subdivision l; ef ~ seeBeR (a) 

shall not prohibit a party from diSmissing with prejudice, 
either by written request to the clerk or oral or written 
request to the judge, as the case may be, any cause of action 
at any time before decision rendered by the court. 
Provided, however, that no such dismissal with prejudice 
shall have the effect of diSmissing a cross-complaint filed in 
Stliti the action. Dismissals without prejudice may be had in 
either of the manners provided for in subdivision + ef MHs 
seeBeR (a), after actual commencement of the trial, either 
by consent of all of the parties to the trial or by order of 
court on showing of just cause therefor. 

e:. (I) By the court without prejudice when no party 
appears for trial following 30 days notice of time and place 
for trial. 

(g) By the court without prejudice pursuant to Chapter 
1.5 (commencing with Section 583.110). 
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Comment. Subdivision (g) is added to Section 581 in 
recognition of the relocation of the dismissal for lack of 
prosecution provisions from former Sections 581a and 583 to 
Sections 583.110-583.430. A dismissal for lack of prosecution is 
without prejudice. See, e.g., Elling Corp. v. Superior Court, 48 
Cal. App.3d 89,123 Cal. Rptr. 734 (1975) (dismissal for failure to 
timely serve and return summons) ; Hill v. San Francisco, 268 Cal. 
App;2d 874, 74 Cal. Rptr. 381 (1969) (dismissal for failure to 
timely bring to trial); Stephan v. American Home Builders, 21 
Cal. App.3d 402, 98 Cal. Rptr. 354 (1971) (discretionary 
dismissal). The other changes in Section 581 are technical. 

SEC. 2. Section 581a of the Code of Civil Procedure is 
repealed. 

58I:e: W Ne ttea8ft here~8fere eP hereafter 
e81ft1ftefteeEi 9y e8mplttift~ sfttHl Be ftHrtfter pr8Seetl~Ei, tmft 
fte Mtftep pP8eeeEliflgs sfttHl Be ftM tftereifl, tmft eIlaea8ftS 
here~8f'8re eP hereafter e8fftfftefteeEi sfttHI Be tHsmisseEi 9y 
~ eetift ifl whieh ~ aea8ft sfttHl fta¥e eeett e8lft1ftefteeEi, 
eft ft8 eWft m8a8ft, eP eft ~ m8a8ft e{ ttl'lf ~ ifl~eres~eEi 
tftereifl, -wrftetfier ftllffteEi ftS ft ~ eP ftM; tHlIess ~ 
Sl::1:lmft8ftS eft ~ e8mplttift~ is sefVeEi tmft rettiPft maEie 
vlitmfl tfiree fetH'S ~ ~ e8ftUfl:efteemeft~ e{ ~ aea8ft, 
e1feep~ v.rftere tfie pllPaes fta¥e ftIeEl ft saptilaa8ft ifl Viflang 
~ tfie ftHle fftIlf Be e1f~eftEieEi eP tfie ~ agttifts~ wh8m 
~ aea8ft is pr8Seetl~eEi ftes maEie ft gefteralllf)pellPllftee ifl 
~ aea8ft. 

i9t Ne aea8ft here~8fepe eP hereafter e8fftIBefteeEi 9y 
er8ss/e8mplaifl~ sfttHl Be ftIPtfter pr8Seetl~eEi, tmft fte ftlr~her 
pr8eeeElUtgs sfttHl Be ftM tftereift, tmft eIlaea8ftS heret8fere 
et" hepeaft:er e81tlfftefteeEi sfttHl Be tHsmisseEi 9y tfie eetift ifl 
-y-Alieh tfie aea8ft sfttHl fta¥e eeett e8lft1ftefteeEi, eft ft8 8Wft 

m8a8ft, eP eft tfie m8a8ft e{ ttl'lf ~ interesteEi thereifl, 
whetfier ftMfteEi ftS ft ~ eP ftM; tiftless, if ft StHBm8ftS is !'let 
refltHPeEi, tfie er8ss/e81ftf)Ittiftt is sep¥eEi vritMft tfiree fetH'S 
~ tfie ftIiflg ef' ~ er8ss/e81ftf)Iaiftt eP tIftIess, if ft 

StlIBm8ftS is refltHreEi, tfie StHBm8ftS eft ~ er8s!le8mplftiftt 
is ser¥eEi tmft rettiPft maEie .. T.Ii~Mft tfiree ~ ~ ~ ftIiflg 
e{ tfie er8ssJe8mplaiftt, e1feept where -the pllPaes fta¥e ftIeEl 
ft saptllaa8ft ifl Vifltiftg ~ ~ ftHle fftIlf Be e1fteftEieEi eP; 
if ft StHftfft8ftS is reqtHreEi, tfie ~ agaiftst wh8m ser-l'iee 
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wetlla etftcrv;isc ftft¥e ffi ee ffiftde fttts fftaac tt gCHcral 
at>t>cttfttHCC iH .tfte actieH. 

fE+ All actieHS, hcrcteferc 6t' hcrcaftcr CefftfflCHCCa, 
shttll ee disfflissca By .tfte eetH'f iH which .tfte actieH fflfty ee 
f>cHaiHg, eft tts ewH ffletieH, 6t' eft .tfte ffletieH ef ttHY ~ 
iHtcrcstca tftcreiH, tf He ttHswcr fttts geeH filed ~ eitftcr 
scrvicc fttts 6eett fftaac 6t' .tfte acfeHattflt fttts fftaac tt gCHcrttl 
at>f>carttncc, tf t>laiHtiff ~ 6t' fttts failca, ffi ftft¥e jt:tagfftCHt 

cHtcrca withiH .tftree yetH'S ~ scrvicc fttts geeH fftaae 6t' 

Stleh af>f>CttfaHCC By .tfte aefcHa8Bt, C:Kcct>t vfflcrc .tfte 
f>ttftics ftttye ftle4 tt stif)tilatieH iH '+vritiHg tftttt .tfte flffie fflfty 
ee C:KtcHaca. 

-f6t =Ffte ftme dtIriHg '.vhich .tfte acfeHattHt WttS ft6t; 

MHcHaelc ffi .tfte f>reecss ef .tfte eettPt shttll ft6t; ee iHelt:taca 
iH eeH\fltltiftg .tfte tiffte f>criea st>ceifica iH tftis scetieH. 

fE+ A fftetieH ffi dismiss t>tlrst:ttmt ffi .tfte t>revisieHs ef tftis 
seetieH sftaD ftM; Hef sftaD ttHY c:KtcHsieH ef time ffi f>lcaa 
~ .tfte fftetieH, 6t' stif>tiltttieH c:KtcHdiHg time fet: scrviec 
ef Sl:HftffteHS ttHEI rcwrH tftcrcef, eeHstiwtc tt gCHcrttl 
ttt>pettf8:ftee. 

-fft E:Kecpt ttS t>re'liaca iH tftis scetieH, .tfte t>revisieHs ef 
tftis scetieH ttPe fftttnaatery ttHEI ttPe ft6t; c:Ketlsaelc, ttHEI .tfte 
flffies 'Nithin: 'Nhieh ttets ttPe ffi ee deBe ttPe jt:trisaietieHttl. 
Cefftf>littHee fflfty ee c:Ketlsca ettly fet: citftcr ef .tfte felle'+vmg 
rcaseHs: 

fit 'Ilhere.tfte aefefttitmt 6t' eress/acfeftattHt is cstet>t>ca 
ffi eemt>laiH. 
~ 1}/ftCl'C it wetila ee iH\flessffilc, iH\flraetieaelc, 6t' 

f:tttiIe ffi eemt>ly dtIe ffi ettt:tses ecyeHa tt t>ttfty's eeHtl'el. 
Hewevcl', faHtll'c ffi diseevcr l'clcvttnt face 6t' cviacHec shttll 
ft6t; C:Ket:tse eefftplittHec. 

Comment. The substance of the first portions of subdivisions 
(a) and (b) of former Section 581a is continued in Sections 
583.210 (time for service), 583.220 (general appcarance), and 
583.250 (mandatory dismissal), but the time is changed from 
three years to four and return is not required within that time. 
The substance of the last portions of subdivisions (a) and (b) is 
continued in Sections 583.230 (extension of time) and 583.240 
(computation of time) . 

Subdivision (c) is not continued. The provision was not well 
understood, was unduly inflexible, and was subject to numerous 
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. implied exceptions in the case law. Whether a default must be 
entered or judgment taken within a particular time is a matter 
for judicial determination pursuant to inherent authority. Rules 
governing the matter may be adopted pursuant to Section 575.1. 

The substance of subdivision (d) is continued in subdivision 
(a) of Section 583.240 (computation of time). 

The substance of subdivision (e) is continued in Section 
583.220 (general appearance). 

The substance of subdivision (f) is continued in Sections 
583.140 (waiver and estoppel), 583.240 (computation of time), 
and 583.250 (mandatory dismissal). The portion of subdivision (f) 
that declared the times to be jurisdictional is superseded by 
Section 583.250 (mandatory dismissal). 

SEC. 3. Section 583 of the Code of Civil Procedure is 
repealed. 
~ W ~ eeef't, ift Hs disef'eaea, eft meaea ef ft 
~ er eft Hs ewft meaea, fftftf dismiss ftft a:eaea fer W8ftt 
sf l'f'eseeeaea l'tlf'seftftt m .tftis seSdiv;'siea if it is Bet 
BPeegftt m ftiftl v';'tftift Me yeftPS ttftep it WftS file&. ~ 
l'f'eeeElttre fer eBt8:ffitftg seeft disftlissa:l sfta:ll. ee ift 
a:eeepsanee witft rtHes ftsel'tes By tfte Jedieia:l Ce\:lfteil. 

iBt Afty a:eaea hef'eteEef'e er hef'ettflef' eetftffieaees sfta:ll. 
ee dismisses By tfte eettPt ift wmeh tfte SftIfte sfta:ll. htwe Beett 
eefftlBeaees er m wm.eh it fftftf ee trftftsfef'f'es eft meaea ef 
tBe sefeasftftt, ttftep EIee aeaee m f)18:ifttiff er By tfte eettPt 
til'eft Hs ewft meaea, ttnless seeft a:eaea is Bf'eeght m ftiftl 
witfttft ftve yeftPS ttftep tfte 1'18:ifttHf ftfts fileEI his a:eaea, 
e~eel't Tyvfief'e tfte l'8:Paes htwe ftleEI ft sal'ela:aea ift vt'Piftlig 
~ tfte ftme fftftf ee e~teases. 

i-et 'Rhea ift ~ a:eaea ttftep jesgmeat, ft meaea fer ft 
sew ftiftl ftfts Beett ma:se ftft8 ft fleW ffittl gf'ftfttes, seeft 
a:eaea sfta:ll. ee dismisses eft metiea ef sefeas8:ftt ftftep EIee 
aeaee m l'la:ifttiff, er By tfte eettPt ef Hs ewft meaea, if Be 

ftl'l'ea:l ftfts Beett ttHc:ea, ealess seeft a:eaea is Bf'ee~t m ffittl 
witfttft ~ ,.ettPS ttfteto tfte efttf'y ef tfte ef'EIep gf'tlftaag ft 
sew ftoiftl; e~eel't vAtea tfte l'8:Pties htwe fileEI ft s~ela:aea 
. '8 ~1...~~ ~1..._ ~ 1..._ t s s lITh . 1ft WIft &ftg tmft tne nrnv fftftf ~ e~ ea e . nea 1ft ftft 

a:eaea ftftep jesgineat, ftft ftl'l'ea:l ftfts Beett tttkea ftft8 
jesgnleat f'e¥ef'ses witft etttlSe f'elft8:ftses fer ft fleW ffittl fer 
whea ftft ftl'l'ea:l ftfts Beett tttkea freIft ftft ef'EIep gf'tlfttiflg ft 
sew ffittl ftft8 seeft ef'EIep is Mftf'lftea eft ftl'f'ea:l) , tfte a:eaeft 
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fftttSt Be dismisscd by Mte ftoiftI. cetl1"t, eft fftetieft at dcfcftdftftt 
ftffep tItte fteticc te fJlaifttiff, 61" at tts 6Wft fftetieft, tlftlcss 
Bl'etlgst te ftoiftI. witftift tMee yettI'8 ffflm Mte dttte tlf)6ft 
which I'cfftittittIl' is fiIeti by Mte eIePIt at Mte ftoiftI. cetl1"t. 
Nethiftg itt #Hs stleaiYisieft sheIIl'cEtttil'c Mte 6ismissal at ftft 
actieft fH'i61" te Mte cJff)i1"atieft at Mte filfIC'!YCM fJcPiea 
fJ1"csc1"ieca by stle6iYisieft *-
~ Viscft itt ftftf actieft ft ftoiftI. htts ceftlfftcftcca 8ttt fte 

jtlagmcftt htts Beea cfttc1"ca tftC1"cift eccfltlsc at ft ffiistPial 61" 

eccatlSc ft jttJ"y is tlftaelc te 1"cach ft accisieft, StICh acti6ft shell 
Be aisffiissca eft Mte fftetieft at acfeftaftftt ef+ep tItte fteticc 
te fJlaintiff 61" by Mte eetl1"t at tts 6Wft fftetieft, ttnlcss StICh 
actieft is ttgftift e1"etlght te ftoiftI. vlitftift thPee yettI'8 ef+ep eMJ"y 
at ftft e1"ac1" by Mte eetl1"t accl&P"Jtg Mte mistPial 61" 

6isagpccfftcftt by Mte jtIJ"f; CJfccfJt ·wrftC1"C Mte fJMtiCS fttwe 
fiIeti ft stifJtllatieft itt ·Nritiftg ~ Mte time fftftY Be cJftcftaca. 
~ ~ Mte fJtl1"fJescs at #Hs scctieft, "acti6ft" iliclttacs ftft 

actieft CeffiffiCftCCa by cl'ess,!ceffifJ1aint. 
-tfr ~ time atlring ·frlmch Mte acfeftaftftt WftS Bet 

tifticftaelc te Mte fJ1"eccss ef Mte eetl1"t ftft6 Mte time attnfig 
which Mte jtlPis6ictieft ef Mte eetl1"t te ~ Mte actieft is 
StlsfJcftelca sftttlI Bet Be iftclttelca iii cefftfJtlting Mte time 
fJcPiea sfJcciftca iii ftftf Stle6i·;isieft ef +1M scctieft. 

Comment. The first sentence of subdivision (a) of fonner 
Section 583 is superseded by Section 583.420 (time for 
discretionary dismissal). The substance of the second sentence of 
subdivision (a) is continued in Section 583.410 (discretionary 
dismissal). The substance of subdivisions (b), (c), and (d) is 
continued in Sections 583.320 (time for trial), 583.330 (time for 
new trial) , 583.340 (extension of time), and 583.360 (mandatory 
dismissal). The substance of subdivision (e) is continucd in 
Section 583.110 (definitions). The substance of subdivision (f) is 
continued in Section 583.350 (computation of time) . 

SEC. 4. Chapter 1.5 (commencing with Section 583.110) 
is added to Title 8 of Part 2 of the Code of Civil Procedure, 
to read: 

8-75793 
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CHAPTER 1.5. DISMISSAL FOR DELAY IN 
PROSECUTION 

Article 1. Definitions and General Provisions 

§ 583.110 Definitions 
583.110. As used in this chapter, unless the provision or 

context otherwise requires: 
(a) "Action" includes an action commenced by 

cross-complaint or other pleading that asserts a cause of 
action or claim for relief. 

(b) "Complaint" includes a cross-complaint or other 
initial pleading. 

(c) "Court" means the court in which the action is 
pending. 

(d) "Defendant" includes a cross-defendant or other 
person against whom an action is commenced. 

(e) "Plaintiff' includes a cross-complainant or other 
person by whom an action is commenced. 

Comment. Subdivision (a) of Section 583.110 supersedes 
subdivision (e) of former Section 583. It implements the policy 
of permitting separate treatment of individual parties and causes 
of action, where appropriate. See, e.g., Innovest, Inc. v. 
Bruckner, 122 Cal. App.3d 594,176 Cal. Rptr. 90 (1981) (dismissal 
of cross-complaint). As used in this chapter, ··action" does not 
include a statement of interest in or claim to property made 
solely in a responsive pleading. Subdivisions (b), (c), (d), and (e) 
are new. 

§ 583.120. Application of chapter 
583.120. (a) This chapter applies to a civil action and 

does not apply to a special proceeding except to the extent 
incorporated by reference in the special proceeding. 

(b) Notwithstanding subdivision (a), the court may in its 
discretion apply this chapter to a special proceeding or part 
of a special proceeding except to the extent such 
application would be inconsistent with the character of the 
special proceeding or the statute governing the special 
proceeding. 

Comment. Section 583.120 is new. Subdivision (a) preserves 
the effect of existing law. See, e.g., Big Bear Mun. Water Dist. v. 
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Superior Court, 269 Cal. App.2d 919, 75 Cal. Rptr. 580 (1969) 
(dismissal provisions applicable in eminent domain proceedings 
by virtue of incorporation by reference of civil procedures); 
Rules of Court 1233 (dismissal for lack of prosecution provisions 
incorporated specifically in family law proceedings). 

Subdivision (b) gives the court latitude to apply the provisions 
of this chapter in special proceedings where appropriate. The 
application would be inconsistent with the character of a special 
proceeding such as a decedent's estate. See, e.g., Homey v. 
Superior Court, 83 Cal. App.2d 262, 188 P.2d 552 (1948). In 
addition, a special proceeding may prescribe different rules. Cf. 
Civil Code ~ 3147 (discretionary dismissal of action to foreclose 
mechanics lien). 

§ 583.130. Policy statement 
583.130. It is the policy of the state that a plaintiff shall 

proceed with reasonable diligence in the prosecution of an 
action but that all parties shall cooperate in bringing the 
action to trial or other disposition. Except as otherwise 
provided by statute or by rule of court adopted pursuant to 
statute, the policy favoring the right of parties to make 
stipulations in their own interests and the policy favoring 
trial or other disposition of an action on the merits are 
generally to be preferred over the policy that requires 
reasonable diligence in the prosecution of an action. 

Comment. Section 583.130 is new. It is consistent with 
statements in the cases of the preference for trial on the merits. 
See, e.g., Hocharian v. Superior Court, 28 Cal.3d 714, 621 P.2d 829, 
170 Cal. Rptr. 790 (1981); General Ins. Co. v. Superior Court, 15 
Cal. 3d 449, 541 P.2d 289, 124 Cal. Rptr. 745 (1975); Denham v. 
Superior Court, 2 Cal.3d 557, 468 P.2d 193,86 Cal. Rptr. 65 (1970); 
Weeks v. Roberts,68 Cal.2d 802, 442 P.2d 361, 69 Cal. Rptr. 305 
(1968). 

§ 583.140. Waiver and estoppel 
583.140. Nothing in this chapter abrogates or otherwise 

affects the principles of waiver and estoppel. 
Comment. Section 583.140 continues and expands a provision 

of former Section 581a(f) (1), as enacted by 1982 Cal. Stats. ch. 
600. This chapter does not alter and is supplemented by general 
rules of waiver and estoppel. See, e.g., Southern Pac. v. Seaboard 
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Mills, 207 Cal. App.2d 97, 24 Cal. Rptr. 236 (1962) (waiver of 
failure to timely bring to trial); Tresway Aero, Inc. v. Superior 
Court, 5 Cal.3d 431, 487 P.2d 1211, 96 Cal. Rptr. 571 (1971) 
(estoppel to assert failure to timely serve and return summons) ; 
Borglund v. Bombardier, Ltd., 121 Cal. App.3d 276,175 Cal. Rptr. 
150 (1981) (estoppel to assert failure to timely bring to trial); 
Holder v. Sheet Metal Worker's Int'l Ass'n, 121 Cal. App.3d 321, 
175 Cal. Rptr. 313 (1981) (waiver or estoppel to assert failure to 
timely bring to new trial follOwing reversal on appeal). 

§ 583.150. Relation of chapter to other law or authority 
583.150. This chapter does not limit or affect the 

authority of a court to dismiss an action or impose lesser 
sanctions under a rule adopted by the court pursuant to 
Section 575.1 or by the Judicial Council pursuant to statute, 
or otherwise under inherent authority of the court. 

Comment. Section 583.150 makes clear that although this 
chapter is by its terms limited in scope, it does not affect other 
law or authority relating to delay in prosecution. See, e.g., Section 
575.1 (court rules); Section 583.410 Gudicial Council rules); Blue 
Chip Enterprises, Inc. v. Brentwood Sav. & Loan Ass'n, 71 Cal. 
App.3d 706, 139 Cal. Rptr. 651 (1977) (inherent authority). 
Inherent authority of the court may not be exercised contrary to 
statute. See, e.g., Weeks v. Roberts, 68 Cal.2d 802,442 P.2d 361, 
69 Cal. Rptr. 305 (1968). This chapter is supplemented by general 
provisions oflaw such as the right of the defendant to appear and 
compel discovery and the right of the defendant to set or 
advance trial date. 

§ 583.160. Transitional provisions 
583.160. (a) This chapter applies to a motion for 

dismissal made on or after the effective date of this chapter. 
A motion for dismissal made before the effective date of this 
chapter is governed by the applicable law in effect 
immediately before the effective date and for this purpose 
the law in effect immediately before the effective date 
continues in effect. 

(b) This chapter does not affect an order dismissing an 
action made before the effective date of this chapter. 

Comment. Section 583.160 expresses the legislative policy of 
making the provisions of this chapter immediat~ly applicable to 
the greatest extent practicable, subject to limitations to avoid 
disturbing prior dismissals and pending motions for dismissal. 
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Article 2. Mandatory Time for Service of Summons 

§ 583.210. Time for service of summons 
583.210. (a) The summons and complaint shall be 

served upon a defendant within four years after the action 
is commenced against the defendant. For the purpose of 
this subdivision an action is commenced at the time the 
complaint is filed. 

(b) Return of summons or other proof of service need 
not be made within the time the summons and complaint 
must be served upon a defendant, but whether or not so 
made, proof of service shall be made to the court if relevant 
to a motion to dismiss under this article. 

Comment. Section 583.210 is drawn from the first portions of 
subdivisions (a) and (b) of former Section 581a. Unlike the 
former provisions, Section 583.210 requires service within four, 
rather than three years and does not require return of summons 
within that time. For exceptions and exclusions, see Sections 
583.220 (general appearance), 583.230 (extension of time), and 
583.240 (computation of time) . Section 583.210 is consistent with 
Section 411.10 (civil action commenced by filing complaint) and 
applies to a cross-complaint from the time the cross-complaint is 
filed. See Section 583.110 ("action" and "complaint" defined). 
Section 583.210 applies to a defendant sued by a fictitious name 
from the time the complaint is filed and to a defendant added by 
amendment of the complaint from the time the amendment is 
made. See, e.g., Austin v. Mass. Bonding & Ins. Co., 56 Cal.2d 596, 
364 P.2d 681, 15 Cal. Rptr. 817 (1961); Elling Corp. v. Superior 
Court, 48 Cal. App.3d 89,123 Cal. Rptr. 734 (1975); Warren v. A.T. 
& S.F. Ry. Co., 19 Cal. App.3d 24, 96 Cal. Rptr. 317 (1971); Lesko 
v. Superior Court, 127 Cal. App.3d 476,179 Cal. Rptr. 595 (1982). 

§ 583.220. General appearance 
583.220. The time within which service must be made 

pursuant to this article does not apply if the defendant 
enters into a stipulation in writing or does another act that 
constitutes a general appearance in the action. For the 
purpose of this section none of the following constitutes a 
general appearance in the action: 

(a) A stipulation pursuant to Section 583.220 extending 
the time within which service must be made. 
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(b) A motion to dismiss made pursuant to this chapter, 
whether joined with a motion to quash service or a motion 
to set aside a default judgment, or otherwise. 

(c) An extension of time to plead after a motion to 
dismiss made pursuant to this chapter. 

Comment. Section 583.220 continues the substance of the last 
portion of subdivisions (a) and (b) and subdivision (e) of former 
Section 581a. It adopts case law that a defendant may make a 
general appearance for the purpose of this section by an act 
outside the record that shows an intent to submit to the general 
jurisdiction of the court. See, e.g., General Ins. Co. v. Superior 
Court, 15 Cal.3d 449, 541 P.2d 289, 124 Cal. Rptr. 745 (1975) 
(stipulation). However, the combination of a motion to dismiss 
with other relevant motions does not constitute a general 
appearance. See, e.g., Dresser v. Superior Court, 231 Cal. App.2d 
68,41 Cal. Rptr. 473 (1964) (motion to quash and dismiss); Pease 
v. City of San Diego, 93 Cal. App.2d 706, 209 P.2d 843 (1949) 
(motion to set aside default judgment and dismiss). For other 
acts constituting a general appearance, see Sections 396b and 
1014. Section 583.220 applies to a cross-defendant only to the 
extent the cross-defendant has made a general appearance for 
the purposes of the cross-complaint. See Section 583.110 
("action" and "defendant" defined). 

§ 583.230. Extension of time 
583.230. The parties may by written stipulation extend 

the time within which service must be made pursuant to 
this article. The stipulation need not be filed but, if it is not 
filed, the stipulation shall be brought to the attention of the 
court if relevant to a motion for dismissal. 

Comment. Section 583.230 is drawn from the last portion of 
subdivisions (a) and (b) of former Section 581a. The 
requirement that the stipulation be fIled is not continued; it was 
unduly restrictive. . 

§ 583.240. Computation of time 
583.240. In computing the time within which service 

shall be made pursuant to this article, there shall be 
excluded the time during which any of the following 
conditions existed: 

(a) The defendant was not amenable to the process of 
the court. 



DISMISSAL 2231 

(b) The prosecution of the action or proceedings in the 
action was stayed and the stay affected service. 

(c) The validity of service was the subject of litigation by 
the parties. 

(d) Service, for any other reason, was impossible, 
impracticable, or futile due to causes beyond the plaintiffs 
controL Failure to discover relevant facts or evidence is not 
a cause beyond the plaintiffs control for the purpose of this 
subdivision. 

Comment. Subdivision (a) of Section 583.240 continues the 
substance of subdivision (d) of former Section 581a. Subdivision 
(b) is based on an exception to the three-year service period 
stated in appellate decisions. Subdivision (c) is new; it applies 
where the person to be served is aware of the action but 
challenges jurisdiction of the court or sufficiency of service. 

Subdivision (d) continues the substance of subdivision (f) (2) 
of former Section 581a. It is based on appellate decisions, but it 
also makes clear that there is only an excuse for causes beyond 
the plaintiffs control and that failure to discover relevant facts 
or evidence does not excuse compliance. This overrules 
Hocharian v. Superior Court, 28 Cal.3d 714, 621 P.2d 829,170 Cal. 
Rptr.790 (1981). The excuse of impossibility, impracticability, or 
futility should be strictly construed in light of the need to give a 
defendant adequate notice of the action so that the defendant 
can take necessary steps to preserve evidence and in light of the 
extension of the statutory service requirement from three to four 
years. See Section 583.210 (time for service). Contrast Section 
583.350 and Comment thereto (liberal construction of excuse for 
failure to bring to trial within a prescribed time). This difference 
in treatment is consistent with one aspect of the policy 
announced in Section 583.130-plaintiff must exercise 
diligence-and recognizes that service, unlike bringing to trial, 
is ordinarily within the control of the plaintiff. 

§ 583.250. Mandatory dismissal 
583.250. (a) If service is not made in an action within 

the time prescribed in this article: 
(1) The action shall not be further prosecuted and no 

further proceedings shall be held in the action. 
(2) The action shall be dismissed by the court on its own 

motion or on motion of any person interested in the action, 
whether named as a party or not, after notice to the parties. 
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(b) The requirements of this article are mandatory but 
not jurisdictional. 

Comment. Subdivision (a) of Section 583.250 continues the 
substance of the first portions of subdivisions (a) and (b) of 
former Section 581a. The provisions of this subdivision are subject 
to waiver and estoppel. See Section 583.140 (waiver and 
estoppel) . Subdivision (b) supersedes a portion of former Section 
581a (f) (requirements jurisdictional) and codifies case law. See, 
e.g., Hocharian v. Superior Court, 28 Cal.3d 714, 721 n.3, 621 P.2d 
829, 170 Cal. Rptr. 790 (1981). 

Article 3. Mandatory Time for Bringing Action 
to Trial or New Trial 

§ 583.310. "Brought to trial" defined 
583.310. (a) If an action is called for trial and the 

plaintiff announces readiness to proceed, the parties may 
stipulate or the court may order that the action is brought 
to trial for the purpose of this article without further act of 
the plaintiff, whether or not a continuance is thereafter 
granted. 

(b) Nothing in subdivision (a) limits any other act by 
which an action may be brought to trial for the purpose of 
this article. 

Comment. Subdivision (a) of Section 583.310 is intended to 
provide a simple and mechanical test by which it can be 
ascertained whether an action has been brought to trial, short of 
impaneling a jury or swearing a witness, for the purpose of 
applying the time periods prescribed by this article. 

Subdivision (b) makes clear that the procedure prescribed in 
subdivision (a) is not exclusive, and any other act that constitutes 
an action being brought to trial is sufficient for this article. See, 
e.g., Hartman v. Santamarina, 30 Cal.3d 762, 639 P.2d 979,180 Cal. 
Rptr. 337 (1982) (impaneling jury); Miller & Lux v. Superior 
Court, 192 Cal. 333, 219 P. 1006 (swearing witness); 4 B. Witkin, 
California Procedure Proceedings Without Trial §§ 101 
(judgment on demurrer) and 102 (summary judgment) (2d ed. 
1971) . 

§ 583.320. Time for trial 
583.320. An action shall be brought to trial within five 

years after the action is commenced against the defendant. 
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Comment. Section 583.320 is drawn from a portion of 
subdivision (b) of former Section 583. For exceptions and 
exclusions, see Sections 583.340 (extension of time) and 583.350 
(computation of time) . 

§ 583.330. Time for new trial 
583.330. (a) If a new trial is granted in the action the 

action shall again be brought to trial within the following 
times: 

(1) If a trial is commenced but no judgment is entered 
because of a mistrial or because a jury is unable to reach a 
decision, within three years after the order of the court 
declaring the mistrial or the disagreement of the jury is 
entered. 

(2) If after judgment a new trial is granted and no appeal 
is taken, within three years after the order granting the new 
trial is entered. 

(3) If on appeal an order granting a new trial is affirmed 
or a judgment is reversed and the action remanded for a 
new trial, within three years after the remittitur is filed by 
the clerk of the trial court. 

(b) Nothing in this section requires that an action again 
be brought to trial before expiration of the time prescribed 
in Section 583.320. 

Comment. Section 583.330 is drawn from portions of 
subdivisions (c) and (d) of former Section 583. For exceptions 
and exclusions, see Sections 583.340 (extension of time) and 
583.350 (computation of time) . 

§ 583.340. Extension of time 
583.340. The parties may by written stipulation extend 

the time within which an action must be brought to trial 
pursuant to this article. The stipulation need not be filed 
but, if it is not filed, the stipulation shall be brought to the 
attention of the court if relevant to a motion for dismissal. 

Comment. Section 583.340 continues the substance of 
portions of subdivisions (c) and (d) of former Section 583, and 
extends to actions in which there has been an appeal. This 
overrules prior case law. See, e.g., cases cited in Good v. State, 273 
Cal. App.2d 587, 590, 78 Cal. Rptr. 316 (1969). The requirement 
that the stipulation be filed is not continued; it was unduly 
restrictive. 
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§ 583.350. Computation of time 
583.350. In computing the time within which an action 

shall be brought to trial pursuant to this article, there shall 
be excluded the time during which any of the following 
conditions existed: 

(a) The jurisdiction of the court to try the action was 
suspended. 

(b) Prosecution or trial of the action was stayed or 
enjoined. 

(c) Bringing the action to trial, for any other reason, was 
impossible, impracticable, or futile. 

Comment. Subdivision (a) of Section 583.350 continues the 
substance of the last portion of subdivision (f) of former Section 
583. Subdivision (b) codifies existing case law. 

Subdivision (c) codifies the case law "impossible, impractical, 
or futile" standard. The provisions of subdivision (c) must be 
interpreted liberally, consistent with the policy favoring trial on 
the merits. See Section 583.130 (policy statement). Contrast 
Section 583.240 and Comment thereto (strict construction of 
excuse for failure to serve within prescribed time) . This 
difference in treatment recognizes that bringing an action to 
trial, unlike service, may be impossible, impracticable, or futile 
due to factors not reasonably within the control of the plaintiff. 

Under Section 583.350 the time within which an action must be 
brought to trial is tolled for the period of the excuse, regardless 
whether a reasonable time remained at the end of the period of 
the excuse to bring the action to trial. This overrules cases such 
as State of California v. Superior Court, 98 Cal. App.3d 643, 159 
Cal. Rptr. 650 (1979), and Brown v. Superior Court, 62 Cal. 
App.3d 197, 132 Cal. Rptr. 916 (1976). 

§ 583.360. Mandatory dismissal 
583.360. (a) An action shall be dismissed by the court 

on its own motion or on motion of the defendant, after 
notice to the parties, if the action is not brought to trial 
within the time prescribed in this article. 

(b) The requirements of this article are mandatory but 
not jurisdictional. 

Comment. Subdivision (a) of Section 583.360 continues the 
substance of portions of subdivisions (b), (c), and (d) offormer 
Section 583, with the exception of the references to due notice 
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to the plaintiff, which duplicated general provisions. See Sections 
1005 and 1005.5 (notice of motion). Subdivision (b) is consistent 
with subdivision (b) of Section 583.250 (mandatory dismissal for 
failure to serve summons). 

Article 4. Discretionary Dismissal for Delay 

~ 583.410. Discretionary dismissal 
583.410. (a) The court may in its discretion dismiss an 

action for delay in prosecution pursuant to this article on its 
own motion or on motion of the defendant if to do so 
appears to the court appropriate under the circumstances 
of the case. 

(b) Dismissal shall be pursuant to the procedure and in 
accordance with the criteria prescribed by rules adopted by 
the Judicial Council. 

Comment. Section 583.410 continues the substance of 
subdivision (a) of former Section 583. It makes clear the 
authority of the Judicial Council to prescribe criteria. See 
subdivision (e) of Rule 203.5 of the California Rules of Court 
(matters considered by court in ruling on motion). 

~ 583.420. Time for discretionary dismissal 
583.420. (a) The court may not dismiss an action 

pursuant to this article for delay in prosecution except after 
one of the following conditions has occurred: 

(1) Service is not made within two years after the action 
is commenced against the defendant. 

(2) The action is not brought to trial within three years 
after the action is commenced against the defendant. 

(3) A new trial is granted and the action is not again 
brought to trial within the following times: 

(A) If a trial is commenced but no judgment is entered 
because of a mistrial or because a jury is unable to reach a 
decision, within two years after the order of the court 
declaring the mistrial or the disagreement of the jury is 
entered. 

(B) If after judgment a new trial is granted and no 
appeal is taken, within two years after the order granting 
the new trial is entered. 
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(C) If on appeal an order granting a new trial is affirmed 
or a judgment is reversed and the action remanded for a 
new trial, within two years after the remittitur is filed by 
the clerk of the trial court. 

(b) The times provided in subdivision (a) shall be 
computed in the manner provided for computation of the 
comparable times under Articles 2 (commencing with 
Section 583.210) and 3 (commencing with Section 583.310). 

Comment. Subdivision (a) (1) of Section 583.420 continues 
the substance of former Section 583(a) as it related to the 
authority of the court to dismiss for delay in making service. See, 
e.g., Black Bros. Co. v. Superior Court, 265 Cal. App.2d 501, 71 
Cal. Rptr. 344 (1968) (two-year discretionary dismissal statute 
applicable to dismissal for delay in service) (disapproved on 
other grounds in Denham v. Superior Court, 2 Cal.3d 557, 468 
P.2d 193, 86 Cal. Rptr. 65 (1970). 

Subdivision (a) (2) changes the two-year discretionary 
dismissal period of former Section 583 (a) for delay in bringing to 
trial to three years. 

Subdivision (a) (3) codifies the effect of cases stating the 
authority of the court to dismiss for delay in bringing to a new 
trial under inherent power of the court. See, e.g., Blue Chip 
Enterprises, Inc. v. Brentwood Sav. & Loan Ass'n, 71 Cal. App.3d 
706, 139 Cal. Rptr. 651 (1977). 

§ 583.430. Authority of court 
583.430. (a) In a proceeding for dismissal of an action 

pursuant to this article for delay in prosecution the court in 
its discretion may require as a condition of granting or 
denial of dismissal that the parties comply with such terms 
as appear to the court proper to effectuate substantial 
justice. 

(b) The court may make any order necessary to 
effectuate the authority provided in this section, including 
but not limited to provisional and conditional orders. 

Comment. Section 583.430 is new. It codifies a portion of Rule 
203.5 of the California Rules of Court. In exercising its authority 
under Section 583.430, the court must consider the criteria 
prescribed in Rule 203.5 as well as the policy of the state favoring 
trial on the merits. See Sections 583.410 (b) (discretionary 
dismissal) and 583.130 (policy statement). The authority of the 
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court to condition an order granting dismissal includes but is not 
limited to such matters as waiver by the defendant of a statute 
of limitation or dismissal by the defendant of a cross-complaint. 
The authority of the court to condition an order denying 
dismissal includes but is not limited to such matters as completion 
of discovery, certificate of readiness for trial, or motion to 
advance trial date. 
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This recommendation includes an explanatory Comment 
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To: THE HONORABLE EDMUND G. BROWN JR. 
Governor of California and 
THE LEGISLATURE OF CAUFORNIA 

Chapter 998 of the Statutes of 1982 enacted a new Bond and 
Undertaking Law recommended by the Law Revision 
Commission. See Recommendation Relating to Statutory Bonds 
and Undertakings, 16 Cal. L. Revision Comm'n Reports 501 
(1982). 

Chapter 517 of the Statutes of 1982 made revisions in other 
statutes to conform to the new Bond and Undertaking Law. 
However, a number of the conforming changes made by Chapter 
517 were chaptered out by unrelated legislation enacted at the 
1982 legislative session. This recommendation proposes 
reenactment of the conforming changes that were chaptered 
out. 

This recommendation is submitted pursuant to Resolution 
Chapter 45 of the Statutes of 1974. 
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RECOMMENDATION 

relating to 

CONFORMING CHANGES TO THE BOND 
AND UNDERTAKING LAW 

The Bond and Undertaking Lawl was enacted upon 
recommendation of the California Law Revision 
Commission2 by Chapter 998 of the Statutes of 1982. 
Conforming changes to the Bond and Undertaking Law 
were enacted by Chapter 517 of the Statutes of 1982. 
However, Chapter 517 also provides that other measures 
enacted at the 1982 legislative session that affect the same 
statutes as Chapter 517 prevail over Chapter 517.3 This 
provision makes it necessary to reenact the portions of 
Chapter 517 that were superseded by other measures. 
Other provisions also need to be conformed to the new 
Bond and Undertaking Law. 

The Commission has prepared and recommends the 
enactment of legislation to make the necessary conforming 
changes. 

The Commission's recommendation would be 
effectuated by enactment of the following measure: 

An act to amend Sections 5122, 7398, 9891.31, and 9891.35 
of, and to repeal Section 9891.36 of, the Business and 
Professions Code, to amend Sections 166,488.465, 700.160, 
720.760, 720.770, 726, 995.710, 996.340, and 1166a of, and to 
repeal Sections 720.710, 720.720, 720.730, 720.740, 720.750, 
720.780, and 720.790 of, the Code of Civil Procedure, to 
amend Section 25100 of the Corporations Code, to amend 
Section 26855.3 of, and to repeal Section 1587 of, the 
Government Code, to amend Section 1376 of the Health 
and Safety Code, to amend Section 1448 of the Penal Code, 

1 Code Civ. Proc. §§ 995.010-996.560. 
I Recommendation Relating to Statutory Bonds and Undertakings, 16 Cal. L. Revision 

Comm'n Reports 501 (1982). 
3 1982 Cal. Stats. ch. 517, § 416. 

(2243) 
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to amend Sections 541, 2329, and 2334 of the Probate Code, 
to amend Sections 5101, 20398, 20413, 20426, 20458, 20483, 
20569, and 20589 of the Public Contract Code, and to amend 
Sections 1130l.5 and 11713 of the Vehicle Code, relating to 
bonds and undertakings, and declaring the urgency 
thereof, to take effect immediately. 

The people of the State of California do enact as follows: 

Note. Because the changes made by the recommended 
legislation merely conform provisions of existing law to the 
new Bond and Undertaking Law, this report does not set 
out the text of the changes. However, a Comment to each 
section of the recommended legislation is set out below. 

Business & Professions Code § 5122 (amended) 
Comment. Section 5122 is amended to delete a provision 

duplicated in the Bond and Undertaking Law. See Code Civ. 
Proc. § 995.220 (bond not required of public entity or officer). 

Business & Professions Code § 7398 (amended) 
Comment. Section 7398 is amended to delete provisions 

duplicated in the Bond and Undertaking Law. See Code Civ. 
Proc. §§ 995.120 (Uadmitted surety insurer" defined), 996.020 
(insufficient bond), 996.430 (action to enforce liability), and 
996.470 (limitation on liability of surety). 

Business & Professions Code § 9891.31 (amended) 
Comment. Section 9891.31 is amended to delete a provision 

duplicated in the Bond and Undertaking Law. See Code Civ. 
Proc. § 995.220 (undertaking not required of public entity or 
officer) . 

Business & Professions Code § 9891.35 (amended) 
Comment. Section 9891.35 is amended to delete provisions 

duplicated in the Bond and Undertaking Law. See Code Civ. 
Proc. §§ 995.710 (deposit in lieu of bond) and 996.470 (limitation 
on liability of surety). 

Business & Professions Code § 9891.36 (repealed) 
Comment. The substance of former Section 9891.36 is 

continued in the Bond and Undertaking Law. See Code Civ. 
Proc. § 996.340 (effect of cancellation). 
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Code of Civil Procedure § 166 (amended) 
Comment. Section 166 is amended to authorize judges at 

chambers to approve bonds and undertakings. Formerly 
approval of probate bonds only at chambers was authorized. The 
other changes in Section 166 are technical. 

Code of Civil Procedure § 488.465 (amended) 
Comment. Subdivision (b) of Section 488.465 is amended for 

consistency with the Bond and Undertaking Law. See Section 
995.120 ("admitted surety insurer" defined). The substance of 
former subdivision (f) is continued in Sections 995.910-995.960 
(objections to undertakings). 

Code of Civil Procedure § 700.160 (amended) 
Comment. Section 700.160 is amended for consistency with 

the Bond and Undertaking Law. See Section 995.120 ("admitted 
surety insurer" defined). The substance of former subdivision (f) 
is continued in Sections 995.910-995.960 (objections to 
undertakings) . 

Code of Civil Procedure § 720.710 (repealed) 
Comment. Former Section 720.710 is superseded by Section 

995.020 (application of bond and undertaking chapter). 

Code of Civil Procedure § 720.720 (repealed) 
Comment. The substance of former Section 720.720 is 

continued in Sections 995.130 (,"beneficiary" defined) and 
995.170 C"principal" defined). 

Code of Civil Procedure § 720.730 (repealed) 
Comment. The substance of former Section 720.730 is 

continued in Sections 995.120 ('"admitted surety insurer" 
defined) and 995.310 (sureties on undertaking). 

Code of Civil Procedure § 720.740 (repealed) 
Comment. The substance of former Section 720.740 is 

continued in Section 995.320 (contents of undertaking) . 

Code of Civil Procedure § 720.750 (repealed) 
Comment. The substance of former Section 720.750 is 

continued in Section 995.420 (time undertaking becomes 
effective) . 
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Code of Civil Procedure § 720.760 (amended) 
Comment. Section 720.760 is amended to delete provisions 

duplicated in the Bond and Undertaking Law. See Sections 
995.920 (grounds for objection), 995.930 (manner of making 
objection), 995.030 (manner of service), and 995.940 (objection 
to sufficiency of undertaking based on market value). 

Code of Civil Procedure § 720.770 (amended) 
Comment. Section 720.770 is amended to delete provisions 

duplicated in the Bond and Undertaking Law. See Sections 
995.950 (hearing on objection) , 995.960 (determination of 
sufficiency of undertaking), and 996.010-996.030 (insufficient and 
excessive undertakings). 

Code of Civil Procedure § 720.780 (repealed) 
Comment. The substance of former Section 720.780 is 

continued in Section 995.940 (objection to sufficiency of 
undertaking based on market value). 

Code of Civil Procedure § 720.790 (repealed) 
Comment. The substance of former Section 720.790 is 

continued in Sections 996.460 (judgment of liability) and 996.440 
(motion to enforce liability). 

Code of Civil Procedure § 726 (amended) 
Comment. Section 726 is amended to delete prOVISlons 

duplicated in the Bond and Undertaking Law. See Sections 
995.820 (undertaking by officer of court) and 995.840 (court 
approval of undertaking) . 

Code of Civil Procedure § 995.710 (amended). Deposit in 
lieu of bond 

Comment. Subdivision (b) of Section 995.710 is amended to 
make clear the discretion of the board, commission, department, 
or other public official or entity to whom a license or permit bond 
is given pursuant to statute or administrative regulation, to set a 
fixed amount for a deposit of state and federal bearer bonds or 
bearer notes based on face value instead of market value. For 
example, the officer may require a deposit of bearer bonds or 
bearer notes in a face value of 120 percent of the amount of the 
bond. This authority is intended to give the officer flexibility to 
avoid the need for valuation proceedings and for continuous 
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monitoring of the value of the bearer bonds or bearer notes for 
the duration of the deposit. This provision codifies and 
generalizes practice developed based on former Business and 
Professions Code Section 10238 (deposit of bonds in principal 
amount of $6,000 in lieu of $5,000 bond). 

Code of Civil Procedure § 996.340 (amended) 
Comment. Section 996.340 is amended to continue the 

substance of a provision formerly found in Business and 
Professions Code Section 9891.36 (tax preparers). 

Code of Civil Procedure § 1166a (amended) 
Comment. Section 11600 is amended for consistency with the 

Bond and Undertaking Law. See Sections 995.910 (objections to 
undertakings) and 996.410 (enforcement of liability on 
undertaking) . 

Corporations Code § 25100 (amended) 
Comment. Section 25100 is amended to delete a provision 

duplicated in the Bond and Undertaking Law. See Code Civ. 
Proc. § 995.220 (bond not required of public officer). The other 
changes in Section 25100 are technical. 

Government Code § 1587 (repealed) 
Comment. The substance of former Section 1587 is continued 

in Code of Civil Procedure Section 996.250 (effect of additional 
bond). 

Government Code § 26855.3 (amended) 
Comment. Section 26855.3 is amended to correct a section 

reference. 

Health & Safety Code § 1376 (amended) 
Comment. Section 1376 is amended to delete provisions 

duplicated in the Bond and Undertaking Law. See Code Civ. 
Proc. §§ 995.440 (term of license bond), 996.470 (limitation on 
liability of surety), 996.310 (cancellation of bond), 995.710 
(deposit in lieu of bond) . 

Penal Code § 1448 (amended) 
Comment. The changes in Section 1448 are technical. 
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Probate Code § 541 (amended) 
Comment. Section 541 is amended to delete prOVISIons 

duplicated in the Bond and Undertaking Law. See Code Civ. 
Proc. §§ 995.310 (sureties on bond), 995.840 (court approval of 
bond), 995.320 (contents of bond); see also Code Civ. Proc. 
§ 995.120 (Uadmitted surety insurer" defined). 

Probate Code §, 2329 (amended) . Reduction in the 
amount of bond 

Comment. The reference formerly found in Section 2329 to 
the time and manner of notice of hearing is superseded by the 
general provisions of the Bond and Undertaking Law. The good 
cause limitation for the reduction of a bond continues a provision 
formerly found in Section 2329. 

Probate Code § 2334 (amended). Insufficiency of surety; 
order for further security or new bond 

Comment. The changes in Section 2334 are technical. 

Public Contract Code § 5101 (amended) 
Comment. Section 5101 is amended to delete the cost bond 

provision. This provision did not meet the constitutional 
standards enunciated in Beaudreau v. Superior Court, 14 Cal.3d 
448, 535 P.2d 713, 121 Cal. Rptr. 585 (1975), which held 
unconstitutional Government Code Sections 947 and 951, the cost 
bond provisions of the California Tort Claims Act. See 
Recommendation Relating to Security for Costs, 14 Cal. L. 
Revision Comm'n .Reports 319 (1978). The other changes in 
Section 5101 are technical. 

Public Contract Code § 20398 (amended) 
Comment. Section 20398 is amended to delete a provision 

duplicated in the Bond and Undertaking Law. See Code Civ. 
Proc. § 996.460 (judgment of liability). 

Public Contract Code § 20413 (amended) 
Comment. Section 20413 is amended for consistency with the 

Bond and Undertaking Law. See Code Civ. Proc. §§ 995.310 
(sureties on bond), 995.510 (qualifications of surety), 995.520 
(affidavit of surety), 995.140 (Ubond" defined). 



BONDS AND UNDERTAKINGS 2249 

Public Contract Code § 20426 (amended) 
Comment. Section 20426 is amended for consistency with the 

Bond and Undertaking Law. See Code Civ. Proc. §§ 995.310 
(sureties on bond), 995.510 (qualifications of surety), 995.520 
(affidavit of surety). . - -

Public Contract Code § 20458 (amended) 
Comment. Section 20458 is amended to delete provisions 

duplicated in the Bond and Undertaking Law. See Code Civ. 
Proc. §§ 995.310 (sureties on bond), 995.510 (qualifications of 
surety), 995.520 (affidavit of surety), 996.470 (limitation on 
liability of surety). 

Public Contract Code § 20483 (amended) 
Comment. Section 20483 is amended for consistency with the 

Bond and Undertaking Law. See Code Civ.Proc. §§ 995.310 
(sureties on bond), 995.510 (qualifications of surety), 995.520 
(affidavit of surety), 995.140 ("bond" defined). The other 
changes in Section 10502 are technical. 

Public Contract Code § 20569 (amended) 
Comment. Section 20569 is amended to delete a provision 

duplicated in the Bond and Undertaking Law. See Code Civ. 
Proc. § 995.310 (sureties on bond). 

Public Contract Code § 20589 (amended) 
Comment. Section 20589 is amended to delete a provision 

duplicated in the Bond and Undertaking Law. See Code Civ. 
Proc. § 995.310 (sureties on bond). 

Vehicle Code § 11301.5 (amended) 
Comment. Section 11301.5 is amended to reflect the repeal of 

Section 11301.3. 

Vehicle Code § 11713 (amended) 
Comment. Section 11713 is amended for consistency with 

Section 11710. The other changes in Section 11713 are technical. 
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This recommendation includes an explanatory Comment 

to each section of the recommended legislation. The 
Comments are written as if the legislation were enacted 
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after it is in effect. 
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The Law Revision Commission herewith submits its 
recommendation that a clarifying revision be made in the notice 
given to the claimant when a public entity denies a claim on the 
ground that the claim was not filed within the time allowed by 
law. This recommendation is submitted pursuant to 1977 Cal. 
Stat. res. ch. 17. 
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RECOMMENDATION 

relating to 

NOTICE OF REJECTION OF LATE CLAIM 
AGAINST PUBLIC ENTITY 

A claim against a public entity relating to death or injury 
to a person, personal property, or growing crops is to be 
presented to the public entity within 100 days after the 
accrual of the cause of action. l IT this requirement is not 
met, an application to the public entity for leave to present 
a late claim may be made within a reasonable time but not 
more than one year after accrual of the cause of action.' The 
application must state the reason for the delay in presenting 
the claim.3 

IT a public entity rejects a claim, notice is given the 
claimant warning that the claimant has six months within 
which to file a court action.4 This notice may be misleading, 
however, in a case where the claim is rejected because it 
was filed later than 100 days after accrual of the cause of 
action. In this situation the next appropriate step is to apply 
to the public entity for leave to present a late claim. In 
general, this administrative late claim procedure is a 
prerequisite to judicial proceedings on the claim.s 

The Commission recommends that the notice containing 
the warning to the claimant be revised so that it is not 
misleading when a claim is rejected because it was not 
presented within the l00-day period. Specifically, in a late 
claim case, the notice should include a warning to the 
claimant of the need to apply to the public entity without 
delay for leave to present a late claim. 

1 Gov't Code f 911.2. Claims relating to other causes of action must be presented within 
one year of the accrual of the cause. Id. 

a Gov't Code f 911.4(b). 
3 Gov't Code f 911.4(b). 
4 Gov't Code f 913 ("Subject to certain exceptions, you have only six (6) months from 

the date this notice was personally delivered or deposited in the mail to file a court 
action on this claim. . . . ") . 

5 See Gov't Code f 946.6 (petition to court for relief from claim filing requirement must 
show that application was made for leave to present a late claim). 

6 See Viles v. State, 66 Ca1.2d 24, 31, 423 P.2d 818, 156 Cal. Rptr. 666 (1967); see also 
Kendrick v. City of La Mirada, 272 Cal. App.2d 325,329-30,77 Cal. Rptr. 444 (1969). 

(2255) 



2256 CLAIMS AGAINST PUBLIC ENTITIES 

The Commission's recommendation would be 
effectuated by enactment of the following measure: 

An act to amend Section 913 of the Government Code, 
relating to claims against public entities. 

The people of the State of California do enact as follows: 

SECTION 1. Section 913 of the Government Code is 
amended to read: 

913. (a) Written notice of the action taken under 
Section 912.6 or 912.8 or the inaction which is deemed 
rejection under Section 912.4 shall be given in the manner 
prescribed by Section 915.4. Such notice may be in 
substantially the following form: 

"Notice is hereby given that the claim which you 
presented to the (insert title of board or officer) on 
(indicate date) was (indicate whether rejected, allowed, 
allowed in the amount of $ and rejected as to the 
balance, rejected by operation of law, or other appropriate 
language, whichever is applicable) on (indicate date of 
action or rejection by operation of law) ." 

If the claim is one that is required by Section 911.2 to be 
presented not later than the 100th day after the accrual of 
the cause of action and the claim is rejected because it was 
not presented within that time, the notice required by this 
subdivision shall include the substance of the following 
statement: 

"Your claim was rejected because it was not presented 
within the time allowed by law. " 

(b) If the claim is rejected in whole or in part, the notice 
required by subdivision (a) shall include a warning in 
substantially the follOWing form: 

"WARNING 
"Subject to certain exceptions, you have only six (6) 

months from the date this notice was personally delivered 
or depOSited in the mail to file a court action on this claim. 
See Government Code Section 945.6. If your claim was 
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rejected because it was not presented within the time 
allowed by law, you should apply to the public entity 
without delay for leave to present a late claim if you wish 
to protect your right to file a court action on the claim. See 
Government Code Section 911.4. 

"You may seek the advice of an attorney of your choice 
in connection with this matter. If you desire to consult an 
attorney, you should do so immediately." 

Comment. Subdivision (b) of Section 913 is amended to 
provide notice of the procedure for obtaining leave to present a 
late claim. 
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1955 Annual Report 
1956 Annual Report 
1957 Annual Report 

VOLUME 1 (1957) 
[Out of Print] 

Recommendation and Study Relating to: < 

The Maximum Period of Confinement in a County Jail 
Notice of Application for Attorney's Fees and Costs in Domestic Relations Actions 
Taking Instructions to the Jury Room 
The Dead Man Statute 
Rights of Surviving Spouse in Property Acquired by Decedent While Domiciled 

Elsewhere 
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The Marital "For and Against" Testimonial Privilege 
Suspension of the Absolute Power of Alienation 
Elimination of Obsolete Provisions in Penal Code Sections 1377 and 1378 
Judicial Notice of the Law of Foreign Countries 
Choice of Law Governing Survival of Actions 
The Effective Date of an Order Ruling on a Motion for New Trial 
Retention of Venue for Convenience of Witnesses 
Bringing New Parties into Civil Actions 

1958 Annual Report 
1959 Annual Report 

VOLUME 2 (1959) 
[Out of Print] 

Recommendation and Study Relating to: 
The Presentation of Claims Against Public Entities 
The Right of Nonresident Aliens to Inherit 
Mortgages to Secure Future Advances 
The Doctrine of Worthier Title 
Overlapping Provisions of Penal and Vehicle Codes Relating to Taking of Vehicles 

and Drunk Driving 
Time Within Which Motion for New Trial May Be Made 
Notice to Shareholders of Sale of Corporate Assets 

1960 Annual Report 
1961 Annual Report 

VOLUME 3 (1961) 
[Out of Print] 

Recommendation and Study Relating to: 
Evidence in Eminent Domain Proceedings 
Taking Possession and Passage of Title in Eminent Domain Proceedings 
The Reimbursement for Moving Expenses When Property is Acquired for Public Use 
Rescission of Contracts 
The Right to Counsel and the Separation of the Delinquent From the Nondelinquent 

Minor in Juvenile Court Proceedings 
Survival of Actions 
Arbitration 
The Presentation of Claims Against Public Officers and Employees 
Inter Vivos Marital Property Rights in Property Acquired While Domiciled 

Elsewhere 
Notice of Alibi in Criminal Actions 

1962 Annual Report 
1963 Annual Report 
1964 Annual Report 

VOLUME 4 (1963) 
[Out of Print] 

Recommendation and Study Relating to Condemnation Law and Procedure: 
Number 4-Discovery in Eminent Domain Proceedings [The first three pamphlets 

(unnumbered) in Volume 3 also deal with the subject of condemnation 
law and procedure.] 

Recommendations Relating to Sovereign Immunity: 
Number I-Tort Liability of Public Entities and Public Employees 
Number 2-Claims, Actions and Judgments Against Public Entites and Public 

Employees 
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Number 3-lnsurance Coverage for Public Entities and Public Employees 
Number 4-Defense of Public Employees 
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Number 5-Liability of Public Entities for Ownership and Operation of Motor 
Vehicles 

Number 6-Workmen's Compensation Benefits for Persons Assisting Law 
Enforcement or Fire Control Officers 

Number 7-Amendments and Repeals of Inconsistent Special Statutes [out of printJ 
Tentative Recommendation and A Study Relating to the Uniform Rules of Evidence 

(Article VIII. Hearsay Evidence) 

VOLUME 5 (1963) 
[Out of PrintJ 

A Study Relating to Sovereign Immunity 

VOLUME 6 (1964) 
[Out of PrintJ 

Tentative Recommendations and Studies Relating to the UJiiform Rules of Evidence: 
Article I (General Provisions) 
Article II Gudicial Notice) 
Burden of ProdUCing Evidence. Burden of Proof. and Presumptions (replacing URE 

Article III) 
Article IV 
Article V 
Article VI 
Article VII 
Article VIII 
Article IX 

1965 Annual Report 
1966 Annual Report 

(Witnesses) 
(Privileges) 
(Extrinsic Policies Affecting Admissibility) 
(Expert and Other Opinion Testimony) 
(Hearsay Evidence) [same as publication in Volume 4J 
(Authentication and Content of Writings) 

VOLUME 7 (1965) 
[Out of PrintJ 

Eviden.ce Code with Official Comments [out of printJ 
Recommendation Proposing an Evidence Code [out of printJ 
Recommendation Relating to Sovereign Immunity: Number ~Revisions of the 

Governmental Liability Act: Liability of Public Entities for Ownership and Operation 
of Motor Vehicles; Claims and Actions Against Public Entities and Public Employees 

VOLUME 8 (1967) 
Annual Report (December 1966) includes the following recommendation: 

Discovery in Eminent Domain Proceedings 
Annual Report (December 1967) includes the follOwing recommendations: 

Recovery of Condemnee's Expenses on Abandonment of an Eminent Domain 
Proceeding 

Improvements Made in Good Faith Upon Land Owned by Another 
Damages for Personal h\iuries to a Married Person as Separate or Community 

Property 
Service of Process on Unincorporated Associations 

Recommendation and Study Relating to: 
Whether Damages for Personal Injury to a Married Person Should Be Separate or 

Community Property 
Vehicle Code Section 17150 and Related Sections 
Additur 
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Abandonment or Termination of a Lease 
The Good Faith Improver of Land Owned by Another 
Suit By or Against An Unincorporated Association 

Recommendation Relating to the Evidence Code: 
Number I-Evidence Code Revisions 
Number 2-Agricultural Code Revisions 
Number 3--Commercial Code Revisions 

Recommendation Relating to Escheat 
Tentative Recommendation and A Study Relating to Condemnation Law and Procedure: 

Number I-Possession Prior to Final Judgment and Related Problems 

VOLUME 9 (1969) 
[Out of Print] 

Annual Report (December 1968) includes the following recommendations: 
Recommendation Relating to Sovereign Immunity: Number 9-Statute of 

Limitations in Actions Against Public Entities and Public Employees 
Recommendation Relating to Additur and Remittitur 
Recommendation Relating to Fictitious Business Names 

Annual Report (December 1969) includes the follOwing recommendations: 
Recommendation Relating to Quasi-Community Property 
Recommendation Relating to Arbitration of Just Compensation 
Recommendation Relating to the Evidence Code: Number S-Revisions of the 

Evidence Code 
Recommendation Relating to Real Property Leases 
Proposed Legislation Relating to Statute of Limitations in Actions Against Public 

Entities and Public Employees 
Recommendation and Study Relating to: 

Mutuality of Remedies in Suits for Specific Performance 
Powers of Appointment 
Fictitious Business Names 
Representations as to the Credit of Third Persons and the Statute of Frauds 
The "Vesting" of Interests Under the Rule Against Perpetuities 

Rt"commenda~on Relating to: 
Real Property Leases 
The Evidence Code: Number 4-Revision of the Privileges Article 
Sovereign Immunity: Number I~Revisions of the Governmental Liability Act 

VOLUME 10 (1971) 
Annual Report (December 1970) includes the following recommendation: 

Recommendation Relating to Inverse Condemnation: Insurance Coverage 
Annual Report (December 1971) includes the following recommendation: 

Recommendation Relating to Attachment, Garnishment, and Exemptions From 
Execution: Discharge From Employment 

California Inverse Condemnation Law [out of print] 
Hecommendation and Study Relating to Counterclaims and Cross-Complaints, JOinder of 

Causes of Action, and Related Provisions 
Recommendation Relating to Attachment, Garnishment, and Exemptions From 

Execution: Employees' Earnings Protection Law [out of print] 

VOLUME 11 (1973) 
Annual Report (December 1972) 
Annual Report (December 1973) includes the following recommendations: 

Evidence Code Section 999-The "Criminal Conduct" Exception to the 
Physician-Patient Privilege 

Erroneously Ordered Disclosure of Privileged Information 
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Recommendation and Study Relating to: 
Civil Arrest 
Inheritance Rights of Nonresident Aliens 
Liquidated Damages 

Recommendation Relating to: 
Wage Garnishment and Related Matters 
The Claim and Delivery Statute 
Unclaimed Property 
Enforcement of Sister State Money Judgments 
Prejudgment Attachment 
Landlord-Tenant Relations 

Tentative Recommendation Relating to: 
Prejudgment Attachment 

VOLUME 12 (1914) 
Annual Report (December 1974) includes the following recommendations: 

Payment of Judgments Against Local Public Entities 
View by Trier of Fact in a Civil Case 
The Good Cause Exception to the Physician-Patient Privilege 
Escheat of Amounts Payable on Travelers Checks. Money Orders. and Similar 

Instruments 
Recommendation Proposing the Eminent Domain Law 
Recommendation Relating to Condemnation Law and Procedure: Conforming Changes 

in Improvement Acts 
Recommendation Relating to Wage Garnishment Exemptions 
Tentative Recommendations Relating to Condemnation Law and Procedure: 

The Eminent Domain Law 
Condemnation Authority of State Agencies 
Conforming Changes in Special District Statutes 

VOLUME 13 (1916) 
Annual Report (December 1973) includes the following recommendations: 

Admissibility of Copies of Business Records in Evidence 
Turnover Orders Under the Claim and Delivery Law 
Relocation Assistance by Private Condemnors 
Condemnation for Byroads and Utility Easements 
Transfer of Out-of-State Trusts to California 
Admissibility of Duplicates in Evidence 
Oral Modification of Contracts 
Liquidated Damages 

Annual Report (December 1976) includes the following recommendations: 
Service of Process on Unincorporated Associations 
Sister State Money Judgments 
Damages in Action for Breach of Lease 
Wage Garnishment 
Liquidated Damages 

Selected Legislation Relating to Creditors' Remedies [out of print] 
Eminent Domain Law with Conforming Changes in Codified SectionS and Official 

Comments [out of print] 
Recommendation and Study Relating to Oral Modification of Written Contracts 
Recommendation Relating to: 

Partition of Real and Personal Property 
Wage Garnishment Procedure 
Revision of the Attachment Law 
Undertakings for Costs 
Nonprofit Corporation Law 
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VOLUME 14 (1978) 
Annual Report (December 1977) includes the following recommendations: 

Use of Keepers Pursuant to Writs of Execution 
Attachment Law-Effect of Bankruptcy Proceedings; Effect of General Assignments 

for Benefit of Creditors 
Review of Resolution of Necessity by Writ of Mandate 
Use of Court Commissioners Under the Attachment Law 
Evidence of Market Value of Property 
Psychotherapist-Patient Privilege 
Parol Evidence Rule 

Annual Report (December 1978) includes the following recommendations: 
Technical Revisions in the Attachment Law: Unlawful Detainer Proceedings; Bond 

for Levy on Joint Deposit Account or Safe Deposit Box; Definition of "Chose in 
Action" 

Ad Valorem Property Taxes in Eminent Domain Proceedings 
Security for Costs 

Recommendation Relating to Guardianship-Conservatorship Law 

VOLUME 15 (1980) 
[This volume is published in two parts; each part is considered a separate volume in 

determining the price.] 
Part I 

Annual Report (December 1979) includes the following recommendations: 
Effect of New Bankruptcy Law on the Attachment Law 
Confessions of Judgment 
Special Assessment Liens on Property Taken for Public Use 
Assignments for the Benefit of Creditors 
Vacation of Public Streets, Highways, and Service Easements 
Quiet Title Actions 
Agreements for Entry of Paternity and Support Judgments 
Enforcement of Claims and Judgments Against Public Entities 
Uniform Veterans Guardianship Act 
Psychotherapist-Patient Privilege 
Enforcement of Obligations After Death 

Guardianship-Conservatorship Law with Official Comments [out of print] 
Recommendation Relating to: 

Enforcement of Judgments: Interest Rate on Judgments; Married Women as Sole 
Traders; State Tax Liens 

Application of Evidence Code Property Valuation Rules in Noncondemnation Cases 
Uniform Durable Power of Attorney Act 
Probate Homestead 

Part II 
Annual Report (December 1980) includes the following recommendation: 

Revision of the Guardianship-Conservatorship Law: Appointment of Successor 
Guardian or Conservator; Support of Conservatee Spouse from Community 
Property; Appealable Orders 

Recommendation Relating to: 
Probate and Estate Planning: Non-Probate Transfers; Revision of the Powers of 

Appointment Statute 
Tentative Recommendation Proposing the Enforcement of Judgments Law 
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VOLUME 16 (1982) 
[Volume expected to be available December 1983] 

Annual Report (December 1981) includes the following recommendation: 
Federal Military and Other Federal Pensions as Community Property 

Annual Report (December 1982) includes the following recommendations: 
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Division of Joint Tenancy and Tenancy in Common Property at Dissolution of 
Marriage 

Creditors' Remedies: Amount Secured by Attachment; Execution of Writs by 
Registered Process Servers; Technical Amendments 

Dismissal for Lack of Prosecution 
Conforming Changes to the Bond and Undertaking Law 
Notice of Rejection of Late Claini Against Public Entity 

Recommendation Relating to: 
Holographic and Nuncupative Wills 
Marketable Title of Real Property 
Statutory Bonds and Undertakings 
Attachment 
Probate Law and Procedure: Missing Persons; Nonprobate Transfers; Emancipated 

Minors; Notice in Limited Conservatorship Proceedings; Disclaimer of 
Testmentary and Other Interests 

1982 Creditors' Remedies Legislation [out of print] 
Tentative Recommendation Relating to Wills and Intestate Succession 

(2266-2300 Blank) 
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